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For  ABDUCTION  OF  WOMEN,  as  to  both  law  and  procedure,  see  Stat 
Crlmeft.  And  see  Seduction  or  Women  in  Stat.  Crlmee. 
ABORTION,  as  to  both  law  and  procedure,  see  Stat,  Crimes. 


CHAPTEE  XCVL 

THE  ACCESSORY  AND  THB  LIKE. 

II 1. Introduction. 
2-11.   The  Pleading. 
12-16.   The  Eyidence. 

Consult— for  tbe law  of  tlilB  subject.  New  Crlm.  Law,  I,  |  644-708.  For 
the  forms  and  the  like^  Dir.  A  F.,  | 113-118.  And  see  tbe  Indexes  to  New 
<Mm«  Law  and  to  this  work  for  Tarious  connected  questioDA. 

§ 1. 1. In  this  Chapter ~ we  include  with  accessories 
proper,  as  technically  known  in  felony,  persons  in  the  like 
relation  to  the  direct  doer  in  treason,  petit  larceny,  and  mis- 
•demeanor. 

2.  The  Principle 一 on  which  the  subject  of  this  chapter 
proceeds  was  explained  in  the  first  volume;  namely,  that 
whenever  one  person's  evil  intent  and  another's  criminal 
act  combine,  the  allegation  against  the  former  may  be  either 

3  c.  p. — 77  (1217) 
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direct,  that  he  did  the  thing,  according  to  its  legal  effec 仁 
or  indirect,  that  he  instigated  or  procured  the  other  to  do  it, 
according  to  its  outward  form,  and  he  did  it.  Whichever 
method  is  used  in  the  averment,  the  proof  may  be  that  the 
defendant  employed  his  parsonal  volition,  or  that  he  in- 
stigated another  who  did  the  act,  as  may  be  the  more  con- 
venient to  the  practitioner.  The  exception  is  that  in  felony 
by  instigation  the  instigator  irmst  be  charged  as  an  acces- 
sory before  the  fact,  if  lie  was  absent,  or  not  actually  or 
constructively  present,  at  the  doing, 一 a  rule  which  in  many 
of  our  States  has  been  abrogated  by  statutes.^ 

3.  How  divided. ~ Assuming  the  law  of  the  subject  as  ex- 
plained in  "New  Criminal  Law"  to  be  understood  by  the 
reader,  we  shall  consider,  I.  The  Pleading;  II.  The  Evi- 
dence. 

I.  The  Pleading. 

§  2. 1. Two  Classes. ~ To  make  the  distinctions  of  this 
sub-title  plain,  we  need  separate  the  offences  only  into  two 
classes,^ 一 

First.  In  Treason,  Petit  Larceny,  and  Misdemeanor: — 

2.  Relations  of  Doer  and  Procurer, 一 One  who  does  a 
thing  on  procurement  of  another  is,  in  civil  jurisprudence^ 
termed  the  agent,  and  the  procurer  the  principal.   But  in 


1. Vol.  1,81332-334;  Vol. II.  §§468 
(3),  4 肪 d,  488e.  See  also  New  Crim. 
Law.  I.  SS  648，  649，  653，  656,  663, 
670,  673，  675,  682,  6S5;  S.  v.  Pat- 
terson, 52  Kan.  335,  34  P.  284, 15  So. 
543;  Everett  v.  S.,  33  Fla.  661, 15  So. 
543;  Albritton  v.  S.,  32  Fla.  358, 13 
So.  955;  C.  V.  HolllBter, 157  Pa. 13, 
27  A.  386;  Hughes  v.  S.,  75  Ala.  31; 
Morrow  v.  S., 14  Lea,  475;  Phillips 
V.  S.,  26  Tex.  Ap.  228,  8  Am.  St.  471; 
Sanders  v.  8.，  74  Oa.  82;  Heard  v. 
S"  9  Tex.  Ap. 1; Troutman  v.  S" 
20  Vroom,  33;  Smith  v.  8.,  37  Ark. 
274;  Campbell  v.  C,  84  Pa.  187; 


P.  V.  Bliven, 112  N.  Y.  73，  8  Am. 
St  701, 19  N.  E.  638;  S.  v.  Rucker. 
93  Mo.  88,  5  S.  W.  609;  Walrath  v. 
S.,  8  Neb.  80;  S.  v.  Jordan, 110  N 一 
C.  491:  Hronek  v.  P., 134  111.  139,  23 
Am.  St.  652,  656,  24  N.  B.  861;  Skiles 
V.  S.,  85  Neb.  401, 123  N.  W.  447; 
Moore  v.  S.,  4  Okla.  Cr.  212,  111 
P.  822;  Morris  v.  S"  4  Okla.  Cr. 
233,  111  P.  109$;  S.  V.  Bums,  82* 
Conn.  213，  72  A.  1083;  Lancaster  v. 
S.,  2  Okla.  Cr.  681, 103  P.  1065. 

2.  See,  for  the  law  of  the  sub- 
ject of  this  chapter.  New  Crim, 
Law,  I,  SS  644-  708. 
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the  criminal  law,  agency  never  excuses  an  act;  ^  therefore 
the  agent  is  known  and  holden  as  principal  equally  with 
Mm  who  proceeds  self-moved.  The  procurer  is  a  principal 
also  if  the  thing  is  treason,  petit  larceny,  or  misde- 
meanor ； 3a  and 一 

3.  Election  of  Methods. 一 In  these  classes  of  criminal 
cases,  procurers  and  doers  may  be  joined  in  one  indict - 
ment,  or  they  may  be  indicted  separately,  at  the  election 
of  the  prosecuting  power.  And  a  procurer  may  be  charged 
as  doer,  precisely  as  though  his  own  volition  had  executed! 
the  criminal  act;  or,  at  such  election,  the  act  of  the  doer 
may  be  set  out,  and  then  it  may  be  added  that  he  caused 
and  procured  the  doing メ   "But — 

4.  Accessory  After. — ""Where,"  says  Starkie,  "a  per- 
son becomes  a  traitor  by  harboring  and  receiving  another 
who  has  committed  treason,  the  indictment  must  be  special- 
ly framed  for  the  receipt,  and  not  for  the  principal  trea- 
son." *  Not  always  in  misaemeanor  is  such  help  indicta- 
ble; when  it  is,  the  allegation  must  be  in  like  form.® 

§  3.    Secondly.  In  Felony  other  than  Petit  Larceny  •• ― 


8.  New  Crim.  Law,  I,  S§  355  (1), 
658;  Thompson  v.  S., 105  Tenn.  177, 
61 L.  R.  A.  883,  58  S.  W.  213;  Cox 
V.  S.,  3  Okla.  Cr. 129, 104  P.  1074, 
105  P.  369;  OUre  8"  57  Tex.  Cr. 
570, 123  S.  W. 1116;  Loeb  v.  S"  6 
Ga.  Ap.  23,  64  S.  E.  338;  P,  v. 
Dunlap,  66  N.  Y.  S. 161, 82  Misc. 
390, 15  N.  Y.  Cr.  149;  Com.  v. 
Kolb, 13  Pa-  Super.  Ct.  347;  Douglas 
V.  S,, 18  Ind.  Ap.  289,  48  N.  E.  9. 

3a.  U.  S.  V.  Martin.. 176  Fed.  110; 
S.  V.  Warady,  78  N.  J.  L.  687,  75  A. 
977;  S.  V.  Wilson,  79  N.  J.  L.  241, 75 
A.  776;  Richardson  v.  U.  S., 181 Fed. 
1; S.  V.  Rawland  Lumber  Co., 163 
N.  C.  610'  69  S.  E.  58;  Com.  v.  Bot- 
tom, 140  Ky.  212, 130  S.  W. 1091; 
ChriBtian  v.  S.,  8  Oa.  Ap.  371, 70  S. 
E.  268;  Reynolda  v.  PubllBhers, 155 
Mo.  Ap.  612, 135  S,  W. 103;  Bur- 


row V.  Hot  Springs,  8 &  Ark.  89^^ 
108  S.  W.  323;  P.  V.  Acrltelll, 11 か 
N.  Y.  S.  540,  57  Misc.  574. 

4.  Vol.  I,  SS  332,  333,  and  other 
places  cited  ante,  § 1 (2);  New 
Crim  Law,  I,  §§  679-689; 1 Stark. 
Crim.  PI.  (3d  Ed.)  81; Baker  v. 
S., 12  Ohio  St  214;  Dunman  v.  S， 
1 Tex.  Ap.  593;  Clifton  v.  S.,  5S 
Ga.  241;  Scully  v.  S.,  39  Ala.  240 一 
See  also  C.  v.  Gannett, 1 Allen,  7， 
79  Am.  D.  693;  Thompson  v.  S"  & 
Humph.  138;  Hartsborn  v.  S.,  2» 
Ohio  St.  636;  S.  V.  Clayton, 11 
Rich.  581. 

5. 1 Stark.  Crim.  PI.  (2d  Ed.)' 
81, referring  to  Foster,  345.  See 
New  Orlm.  Law,  I,  701-704. 

6.  New  Crim.  Law^  I，  §§  705- 
708.  And  see  McCoy  v.  S.,  52  Oa. 
287. 
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1.  First  and  Second  Degrees.— Even  in  these  offences, 
where  the  procurer  of  a  criminal  act  which  is  done  in  his 
absence  is  not  a  principal,  but  an  accessory  before  the  fact, 
the  law  does  not  distinguish  between  principals  of  the  first 
and  second  degrees/   Hence, ― 

2.  Illustrations. 一 Says  Starkie,®  "Where  A  and  B  are 
present,  and  A  commits  an  offence  in  which  B  aids  and  as- 
sists him,  the  indictment  may  either  allege  the  matter 
according  to  the  fact,  or  charge  them  both  as  principals  in 
the  first  degree;  ®  for  the  act  ot  one  is  the  act  of  the  other" 
And  upon  such  an  indictment,  B,  who  was  present  aiding 
and  abetting,  may  be  convicted,  though  A  is  acquitted." 
So  A  and  B，  if  present  aiding  and  abetting,  may  be  con- 
victed, though  C，  a  person  not  named  in  the  indictment, 
committed  the  act. 12   Again,  if  an  indictment  for  murder 


7.   New  Crlm.  Law.  I,  S  648. 
8. 1 Stark.  Crlm.  PL  (2d  Ed.) 
SI. 

9.  Foster,  351,  425;  2  Hawk.  P. 
C.  c.  23,  S  76;  2  Hale  P.  C.  844. 

10.  2  Hawk.  P.  C.  c.  23,  §  76; 
Young  V.  Rex,  3  T.  R.  98, 105. 

11.  Foster,  351; 1 Hale  P.  C. 
437,  463;  2  Hale  P.  C. 185,  292, 
344,  845;  2  Hawk.  P.  C.  c.  46，  S 185; 
Mackalley's  Case,  9  Co.  65,  67;  S. 
V.  PhlllipB,  24  Mo.  475;  S.  v.  Davis, 
88  S.  C.  204,  70  S.  E.  417;  P.  v. 
Pisano, 127  N.  Y.  S.  204, 142  A.  D. 
524,  23  N.  Y.  Cr.  260;  Butter  v.  S. 
(Tex.  1911), 134  S.  W.  230;  Jack- 
son V.  Com., 100  Ky.  239,  38  S.  W. 
422， 18  Ky.  L.  795,  66  Ann.  St  666; 
Taylor  v.  ConL,  90  S.  W.  581, 28  Ky. 
L.  819;  Hatfield  v.  ConL,  21 Ky.  L. 
1461, 65  S.  W.  679. 

12.  Rex  V.  Borthwick, 1 Doug. 
207;  Rex  V.  Plummer,  J.  KeL 109. 
The  case  of  Mulligan  v.  C,  84  Ky. 
229,  i  S.  W.  417,  not  well  con- 
sidered, seems  contrary  to  this  doc- 
trine.   Bennett,  J.  at  p.  236  ob- 


serves : "In  Mr.  Bishop's  Criminal 
Procedure,  vol. 2,  p.  3,  he  states 
that  the  aider  and  abettor  may  be 
indicted  and  tried  without  naming: 
the  principal  in  the  Indictment 
He  refers  to  but  one  case  to  sup- 
port that  view,  to  wit:  Rex 
Borthwick, 1 Doug.  207,  That  case 
does  not  treat  of  the  question  at 
all,  but  by  inference  it  is  an  au- 
thority against  the  view  taken  by 
Mr.  Bishop."  The  reader  will  ob- 
serve, what  the  learned  judge  over- 
looked, that  the  authority  to  which 
Bishop  here  refers,  is  not  Rex  v. 
Borthwick,  but  the  treatise  of 
Starkie,  which  is  always  regarded 
as  sufficient  authority  for  anything. 
Bishop  does  not  rely  on  Rex  v. 
Borthwick,  or  on  Rex  v.  Plummer, 
both  of  which  Starkie  cites,  and 
I  felt  it  just  to  Starkie  to  retain 
his  citationB.  But  it  Is  immaterial 
whether  or  not  these  cases  sustain 
his  text;  since  no  author's  text  is 
wrong  simply  If  it  is  not  supported 
by  what  he  cites,  as  it  may  rest  on 
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charge  that  A  gave  the  moral  stroke,  and  that  B  was 
present  aiding  and  abetting,  both  A  and  B  may  be  con- 
vi^^W,  though  it  turn  out  that  B  struck  the  blow,  and  that 
A  was  present  aiding  and  abetting"  To  go  one  step  fur- 
ther, upon  a  similar  indictment,  charging  A  as  a  principal 
in  the  first  degree,  and  B  as  present  aiding  and  abetting, 
B  may  be  convicted  though  A  be  acquitted."  "   And, — 

§4.  Accessory  before,  under  Statutes. ~ As  already 
seen,i5  the  statutes  in  some  of  our  States,  by  their  terms  or 
by  construction,  make  the  accessory  before  the  fact  in 
felony  a  principal ； thus,  he  * '  shall  be  deemed  and  considered 
as  principal,  and  punisned  accordingly ノ，    Under  which 


other  authority  or  on  Irrefragable 
reason.  And  Starkle  Is  an  authority 
of  himself.  Still,  if  wTiat  he  seta 
down  here  is  not  abundantly  sup- 
ported by  the  authorities  which  I 
have  given  in  the  preceding  para- 
graphs of  this  chapter,  nothing  in 
the  law  has  the  support  of  authori- 
ty. If,  as  it  is  held  in  all  plead- 
ings civil  and  criminal,  you  may 
allege  a  thing  according  to  its  le- 
gal effect  instead  of  its  outward 
form  unless  something  special  for- 
bids, you  may  charge  as  doer  one 
who  is  such  only  because  his  mind 
contributed  to  another's  doing,  you 
are  not  obliged  to  name  the  other, 
or  in  any  way  to  notice  him.  Such 
is  an  allegation  after  the  legal  ef- 
fect The  reader  will  observe  that 
we  are  here  considering  the  form 
of  charge  against  the  principal  of 
the  second  degree,  not  against  the 
accessory  before  the  fact  in  felony, 
which  is  altogether  a  different 
thing.  And  see  Dir.  &  F.  115. 
116;  P.  V,  Bliven, 112  N.  Y.  79,  8 
Am.  St  701, 19  N.  E.  $38;  Albrit- 
ton  V-  S.,  32  Fla.  358, 13  So.  955; 
8.  V.  Patterson,  52  Kan.  335,  34  P. 
784. 


13.  Benson  v.  Oflley,  2  Show. 
510.  3  Mod.  121;  .FoBter,  351; 1 
Hale  P.  C.  437,  468;  2  Hale  P.  C. 
344,  345;  Jackson  v.  Com., 100  Ky. 
239,  38  S.  W.  422, 18  Ky.  L.  795,  66 
Am.  St  336;  Hatfield  v.  Com,,  21 
Ky.  L. 1461, 55  S.  W.  679. 

14.  Reg  V.  WalUs, 1 Salk.  884; 
1 Hawk.  P.  C.  (6tli  Ed.)  c.  31, § 
46,  note;  Rex  v.  Taylor, 1 Leach, 
360.  See  New  Crim.  Law,  I,  § 
648;  P.  V.  BearBS, 10  Cal. 68;  S.  v. 
Davis,  29  Mo.  391;  Reg.  v.  Down- 
ing, 1 Den.  C.  O.  52, 1 Cox  C.  C. 
156,  2  Car.  &  K.  382;  Rex  v.  Cul- 
kin,  5  Car.  A  P.  121;  Kessler  v.  C, 
12  Bush, 18;  S.  v.  Cook,  20  La. 
Ann.  145;  Clay  v.  S.，  40  Tex.  $7; 
Coates  V.  P.,  72  III.  303.  304;  Hans- 
ford V.  S.'  54  Ga.  55;  C.  v.  Fortune, 
105  Mass.  592;  Reg.  v.  O'Brian, 1 
Den.  C.  C.  9.  2  Car.  &  K 115;  S. 
V.  Jenkins, 14  Rich.  215,  94  Am.  D. 
132;  S.  V.  Thompson, 13  La.  Ann. 
515;  S.  V.  HoUenscheit,  61 Mo.  302. 
See,  and  query,  Reg.  v.  Tyler,  8 
Car.  &  P.  616;  Steeley  v.  Com.  (Ky. 
1909), 116  S.  W.  714;  Vance  v. 
Com.. 115  S.  W.  774;  S.  v.  Yoho, 
64  W.  Va.  250,  61 S.  E.  367. 

15.  Ante,  § 1 (2). 
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provision,  the  proof  against  one  charged  as  principal  may 
be  that  he  was  an  accessory  before  the  fact;  or  the  pleader 
may  state  the  offence  in  its  outward  form;  "as，，，  said  the 
0ourt,  "it  is  in  an  indictment  against  an  accessory  before 
or  at  the  fact;"  concluding,  however,  in  a  murder  case,  "as 
for  murdeT,  for  that  is  really  the  offence  of  which  the  party 
is  guilty,  if  at  all."  ^®  This  sort  of  provision  differs  some- 
what in  the  States  which  have  adopted  it,  therefore  its 
effect,  while  it  may  be  the  same  as  the  above,  though  its 
terms  are  not,  will  not  be  alike  in  all."  Therefore  it  is  the 
safe  course  for  a  pleader,  in  a  State  where  the  decisions 
have  not  spoken,  to  draw  his  indictment  on  the  special 
facts,  and  in  the  statutory  words." 


16.  Baxter  v..  P.,  3  Gilman,  368, 
.881,  382;  reaffirmed,  Dempsey  v. 
P.,  47  111.  323:  Toe  v.  P.,  49  111.  410; 
Coates  V.  P.,  72  HI.  303. 

17,  P.  V.  Davidson,  5  Cal.  133; 
Bonsell  v.  TJ.  S., 1 Greene  (Iowa), 
111;  P.  V.  Trim,  39  Cal.  75;  S.  v. 
Zeibart,  40  Iowa,  169;  S.  v.  Chap- 
man, 6  Nev.  320;  S.  v.  Cassidy, 12 
Kan.  550;  Wicks  v.  S"  44  Ala.  398; 
TuUy  V.  C., 11 Buflh,  154;  Thomi> - 
Bon  V.  C., 1 Met.  (Ky). 13;  Jose- 
phine V.  8.,  39  Miss.  613;  Shannon 
V.  P"  5  Mich.  71, 86，  88;  S.  v.  Rick- 
er,  29  Me.  84;  S.  v.  Jordan, 110 
N.  C.  491;  P.  V.  BUven, 112  N.  Y. 
79,  8  Am.  St.  701, 19  N.  E.  638： 
Campbell v,  C,  84  Pa.  187;  Smith 
V.  S.,  37  Ark.  274;  Williams  v.  S., 
41 Ark.  173;  Hughes  v.  S.，  75  Ala. 
31; S.  V.  Whltt, 113  N.  C.  716;  Us- 
selton  V.  P., 149  III.  612;  S.  v.  Pat- 
terson, 52  Kan.  335,  34  P.  784;  Reg. 
T.  Manning,  2  Car.  A  iC  887,  903, 
note;  see  McMahan  v.  S., 168  Ala. 
70,  53  So.  89  (Code  1907)  §  6219; 
S.  V.  McAllister,  7  Pen.  (Del.)  301, 
76  A.  226;  S.  V.  Wilson,  79  N.  J. 
241, 76  A.  776;  Ex  parte  Smith  (Nev. 
1910),  111  P.  930,  938;  S.  v.  Lewis, 


61 Ore.  467,  94  P.  831; T.  v.  De- 
Wolfe.  29  Mont.  415,  74  P.  1084;  P. 
V.  Mills,  41 Miss.  195,  83  N.  Y.  S. 
947, 17  N.  Y.  Cr.  466;  ard  in  86  N. 
Y.  S.  529,  91 A.  D.  331, 18  N.  Y.  Cr. 
125,  70  N.  E.  786, 178  N.  Y.  274,  67  L. 
R.  A.  231;  Drury  v.  Ter.,  9  Okla. 
398,  60  P.  101;  Pearce  v.  Ter., 11 
Okla.  438,  68  P.  504. 

18.  Vol. II,  612,  623.  Under 
the  statute  abolishing  the  distinc- 
tion between  principals  and  ac- 
cessories an  accessory  before  the 
fact  may  be  charged  directly  as  a 
principal,  P.  v.  Nolan, 144  Cal. 75, 
77  P.  774;  S.  V.  Briggs,  84  Minn. 
357,  87  N.  W.  935;  Pearce  v.  Ter., 
11 Okla.  438,  68  P,  504.  An  indict- 
ment against  the  accessory  must 
allege  sufficiently  the  principal's 
guilt  or  his  conviction,  Daugherty 
V.  S.,  46  Fla.  109, 110  Am.  St.  84, 
35  So.  397;  Tully  v.  Com.,  74  Ky. 
154;  S.  V.  King.  88  Minn.  175,  92 
N.  W.  965;  also  the  time  and  place 
when  the  defendant  became  an  ac- 
cessory, S.  V.  Burbage,  51 S.  C. 
284,  28  S.  E.  937;  but  It  need  not 
set  forth  the  means  by  which  the 
accessory  after  the  fact  assisted. 


^  5  Principal  and  Acoessoby.  1223 


§5. 1. Principal  of  Second  Degree,  Outward  Fact. 一 

"Where  the  pleader  elects  to  charge  the  principal  of  the  sec- 
ond degree  according  to  the  outward  fact,  he  sets  out  the 
offence  of  the  principal  of  the  first  degree  as  though  he 
alone  were  concerned  in  it,  and  adds  that  the  principal  of 
the  second  degree  "then  and  there  feloniously  was  present, 
aiding,  abetting,  and  assisting  the  said,"  &c.  of  the  first 
degree  ；  adding  the  same  ordinary  conclusion  ^®  as  when  the 
count  is  against  any  other  joint  offenders" 


p.  V.  Seldner,  $2  A.  D.  357,  71 N. 
Y.  S.  35;  S.  V.  Neddo,  92  Me.  71, 
42  A.  253;  Oann  v.  S.,  42  Tex.  Cr. 
133,  57  S.  W.  857;  Woods  v.  S. 
<Tex.  1900),  60  S.  W.  244. 

19.  Vol.  I,  §  429;  Vol. II,  §  467 
«t  seq.;  Dir.  A  F. 115;  Montague  v. 
S., 17  Fla.  662;  Taylor  v.  Com.,  90 
S.  W.  581, 28  Ky.  L.  819. 

20.  Archb.  Crim.  PI. &  Ev. (13th 
Ed.)  797;  2  Chit.  Crim.  Law,  4,  5. 
It  is  safer  to  lay  the  time  and  place 
"by  the  words  "then  and  there"  than 
by  repeating  the  date  and  venue. 
Vol.  I,  §  412.  The  indictment  in 
Chitty,  ut  sup"  in  a  case  of  Horn レ 
cide, >^ Is  well,  though  the  form 
differs  from  some  others.  It  first 
names  both  defendants;  then 
<;harges  that  they,  "then  and  there 
being,  feloniously  and  wilfully  and 
of  their  malice  afore  thought  did 
make  an  assault;"  next.  It  sets  out 
the  acts  of  the  principal  of  the 
first  degree,  as  against  him  alone; 
lastly,  it  proceeds,  "of  which  said 
mortal  wound  the  said  A.  B.  did 
then  and  there  instantly  die;  and 
that  the  said  E.  P.  (the  principal 
of  the  second  degree) ,  then  and 
there,  feloniously,  wilfully,  and  of 
Ills  malice  aforethought,  was  pres- 
ent, aiding,  helping,  abetting,  com- 
forting, assisting,  and  maintaining 
the  said  C.  D.  (the  principal  of  the 


first  degree)  in  the  felony  and  mur- 
der aforesaid,  in  manner  and  form 
aforesaid,  to  do  and  commit.  And 
the  jurors  aforesaid,  upon  their 
oath  aforesaid  do  say  that  the 
said  C.  D.  and  E.  F.  him  the  said 
A.  B.，  in  manner  and  form  afore- 
said, feloniously,  wilfully,  and  of 
their  malice  aforesaid,  did  kill  and 
murder,  against  the  peace,"  etc. 
See  also  S.  v.  Pile,  6  Ala.  72;  Par- 
ker's Case,  2  Dy. 186a.  Where  the 
averment  of  aiding  was  without 
mention  of  place,  but  time  and 
place  was  alleged  to  the  stroke  and 
death,  it  being  added  that  the  pris- 
oners were  then  present  aiding  and 
abetting,  the  allegation  of  venue 
was  held  sufficient.  S.  v.  Taylor, 
21 Mo.  477.  According  to  Heydon's 
Case,  4  Co.  41a,  if  the  allegation  is 
that  the  principal  of  the  first  de- 
gree gave  the  mortal  blow  on  a 
day  named,  and  death  followed  on 
a  subsequent  day  named,  then  that 
on  the  former  day  the  principals 
of  the  second  degree  were  present 
at  the  "felony  and  murder,"  the  in- 
dictment as  to  these  principals  is 
"repugnant  and  insufficient,"  "for 
no  felony  was  committed  till  the 
death,  and  none  shall  be  adjudged 
a  felon  by  relation."  And  the  judges  、 
said  "they  had  often  adjudged  in- 
dictments   Insufficient    when  the 
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2.  All  One  Count. ~ In  these  cases,  and  those  wherein, 
under  a like  form,  the  accessory  whether  before  or  after  the 
fact  is  indicted  with  the  principal,  the  whole  allegation 
constitutes  only  one  count,  with  one  conclusion,  not  two" 
And  so  may  be  even  an  indictment  for  misdemeanor" 

§  6.  Prcisence. 一 Since  one  to  be  a  principal  in  the  second 
degree  must  be  actually  or  constructively  "present"  at  the 
commission  of  the  offense,^^  the  indictment  must  allege  such 


stroke  is  one  day  and  the  death 
another,  and  the  Jury  concluded 
the  murder  or  homicide  to  be  com- 
mitted the  first  day;  but  they  said 
that  in  the  case  at  bar  the  Indict- 
ment should  be  that  the  said 
praesentes  et  abettantes  fuerunt 
praesentes,  auxiliantes,  etc"  ad 
feloniam  et  murdrum  praed.  in 
forma  praed.  faclend."  There  may 
be  doubt  whether  all  courts  at  the 
present  day  would  hold  thus.  See 
Vol.  I,  §§  51, 52;  New  Crlm,  Law, 
I,  §§ 113*116.  In  an  English  case 
before  Patteson,  J"  the  indictment 
for  manslaughter  charged  that  A 
gave,  at  P.,  in  the  county  of  M.， 
mortal  blows  to  the  deceased,  who 
languished  and  died  at  D, In  the 
county  of  K.;  and  that  the  prisoner 
was  then  and  there  aiding.  This 
was  ruled  to  be  good;  the  word 
being  referred  to  P.,  in  the  county 
of  M.  Rex  V.  Hargrave,  5  Car.  & 
P.  170.  And  where  the  allegation 
was  that  A.  on  a  day  named  gave 
a  mortal  wound  to  one  who  died 
on  subsequent  day  named,  and  that 
B.  on  the  first  aforesaid  day  was 
present  aiding,  etc.,  conviction  of 
both  was  sustained.  Reg.  v. 
O'Brian, 1 Den.  C.  C.  9,  2  Car.  & 
K. 115.  Principals  in  the  first  and 
second  degree  are  not  distinguish- 
ed in  an  indictment.  Lowe  v.  S.， 
125  Ga.  55,  53  S.  E. 1038. 


21.  Vol.  I,  §  449;  Vol. 11,  §§  467， 
468;  Rex  v.  Hartall, 7  Car.  k  P.  475; 
Rex  V.  Haynes,  4  M.  A  S.  214,  221; 
S.  V.  Atkinson,  40  S.  C.  363, 18  S. 
1021, 42  Am.  St  877,  882,  883; 

V.  Rowland  Lumber  Co., 153  N.  C. 
610,  69  S.  E.  58;  Steeley  v.  Com.» 
33  Ky.  L. 1032, 112  S.  W.  655;  S.  v. 
Blnkley,  63  W.  Va.  668,  60  S.  E. 
785;  S.  Payton.  90  Mo.  220,  2  S. 
W.  394;  Rawlins  v.  S., 124  Ga. 1, 
52  S.  E. 1; Turner  v.  Sidem,  aff'd 
201 U.  S.  638,  26  S.  Ct.  560;  Bishop 
V,  S., 118  Ga.  799.  45  S.  E.  614; 
Com,  V.  Bradley, 16  Pa.  Super.  Ct. 
560;  S.  V.  Roberts,  50  W.  Va.  422, 
40  S.  E.  484.  Contra,  under  stat- 
utes. P.  V.  Lewis,  9  Cal. Ap.  279, 
98  P.  1078.  It  may  be  charged  that 
the  principal  committed  the  crime, 
and  the  accessory  aided  and  abet- 
ted. S.  V.  Clark,  60  Kan.  450,  56 
P.  767;  Cupp  V.  Com.,  9  Ky.  L.  877, 
87  Ky.  35,  7  S.  W.  405.  To  convict 
of  aiding  and»  abetting  the  principal 
must  be  charged,  if  known  and  at 
least  his  name  stated  and  the  facts 
of  the  aiding  and  abetting  set  out, 
Taylor  v.  Com.,  28  Ky.  L.  819,  90 
S.  W.  581, 28  Ky.  L.  828,  90  S.  W. 
584. 

22.  Rex  V.  Nelmes,  6  Car,  A  P. 
347. 

23.  New  Crlm,  Law,  I,  §  653. 
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presence." 

§6  a.  Impossible ~ (Rape ~ Aggravated   Assault). ~ To 

aver  what  is  neither  legally  nor  physically  possible  is,  of 
course,  not  good.  But  in  reason,  it  is  not  ill  to  charge  the 
principal  of  the  second  degree  with  what  he  cannot  do  alone， 
where  he  can  incur  the  legal  guilt  by  aiding  the  principal 
of  the  first  degree  ；  as,  that  a  man  and  woman,  two  de- 
fendants, ravished  another  woman"  Yet  practically  it 
will  be  btter  to  put  the  allegation,  in  a  case  of  this  sort,  ac- 
cording to  the  outward  fact,  not  the  legal ； since  then  cer- 
tainly the  jury  will  not  be  perplexed"  Still  the  averment 
was  adjudged  sufecient  that  three  defendants  did,  with  a 
stick  of  wood  which  each  severally  had  held  in  their  sev- 
eral right  hands,  inflict  a  mortal  wound;  the  learned  judge 
observing  that  "there  is  no  physical  impossibility  in  the  act 
charged,  however  improbable  it  may  be."  And  even  were 
this  not  so,  "our  statute,"  he  continued,  "makes  all  ac- 
cessories at  or  before  the  fact  principals,  and  provides  that 
they  shall  be  punished  accordingly,  ，  ，  2? 一 a  provision  which 
as  to  principals  of  the  second  degree,  merely  affirms  the 
common  law. 

§  7.    The  Accessory/  at  Common  Law  ： 一 

Joinder  with  Principal. ― "It  is  both  usual  and  proper, ，， 
says  Chitty,^^  to  include  the  accessory  and  principal  "in 
the  same  indictment"  In  this  case,  if  the  principal  plead 
the  general  issue,  the  accessory  will  be  required  to  plead 
also  ；  and  if  he  plead  the  same  plea,  both  may  be  tried  by  the 
same  inquest,  but  the  principal  must  be  first  convicted ；  and 


24. 1 Ru88.  Crimes,  6th  Eng. 
Ed.  164;  Heydon's  Case,  4  Co.  "a, 
42b;  P.  V.  Schwartz,  32  Cal.  160. 
See  Raffety's  Case,  2  Lewln,  271; 
Reg.  V.  Ramsden, 1 Cox  C.  C.  37. 

25.  RuBB.  Crimes,  lit  sup. 

26.  Vol.  I,  §§  333,  334.  See, 
also  as  to  Rape,  S.  v.  Burns,  82 


Conn.  213，  72  A.  1083;  S.  v.  Harris, 
150  Mo.  56,  51 S.  W.  481. 

27.  Coates  v.  P.,  72  111.  303.  And 
see  post,  §§  59,  89,  515-B17. 

28. 1 Chit.  Crim.  Law,  271,  272. 

29.  Foster,  365; 1 Hale  P.  C. 
623;  Burn,  Just.  Accessories,  IV.; 
Williams,  Just.  Accessory,  V.;  Com, 
Dig.  Justices,  T.  3. 
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the  jury  will  be  charged,  if  they  find  the  former  not  guilty, 
that  the  latter  mast  also  be  acquitted."  ao 

§  8. 1. Form  of  Indictment ~ (Accessory  before).— The 

<3ourse  is,  he  continues,  for  the  indictment  '《 first  to  state 
the  guilt  of  the  principal  as  if  he  alone  had  been  con- 
<3eriied;3i  and  then,  in  case  of  accessories  before  the  fact, 
io  aver  that  *C.  D. late  of,  &c.  [the  procurer] ,  before  the 
<5ommittmg  of  the  said  felony  and  murder  [or  burglary, 
as  the  case  is]  in  form  aforesaid,  to  wit,  on,  &c"  at,  &c.， 
with  force  and  arms,  &c"  did  maliciously  and  feloniously 
incite,  move,  procure,  aid,  and  abet  [or  counsel,  hire  and 
<5oinmand]  the  said  A.  B,  [the  principal  felon]  to  do  and 
•commit  the  said  felony,  in  manner  aforesaid,  against  the 
peace,  &c.  ， "  And 一 

2.  Form  against  Accessory  after. ~ * '  Where  a  man  is  in- 
dicted as  an  accessory  after  the  fact  together  with  his 
principal,  the  original  felony  is  to  be  stated  in  the  same 
'way,  and  the  conclusion  must  aver  that  the  accessory  'did 
receive,  harbor,  and  maintain, '  &c.，  the  principal  felon,  ^well 
knowing '  that  he  had  committed  the  felony.  The  averment 
of  knowledge  is  indispensably  requisite;  because,  without 
it,  the  guilt  does  not  manifestly  appear.^^  But 一 

3.  Averring  Means,  &c. ― "It  is  in  no  case  necessary  to 
use  the  word  'accessory'  in  the  indictment,^*  or  to  set 
forth  the  means  by  which  the  accessory  before  the  fact  in- 
<3ited  the  principal  to  commit  the  felony,  or  the  accessory 
after  received,  concealed,  or  comforted  him;  for  it  is  per- 

ectly  immaterial  in  what  way  the  purpose  of  the  one  was 
effected,  or  the  harboring  of  the  other  secured;  and  as 


30. 1 Hale  P.  C.  624;  2  Hale  P. 
O.  222,  223;  2  Hawk.  P.  C.  c.  29,  § 
47;  Com.  Dig.  Justices,  T.  3;  Burn, 
Just.  Accessory,  IV.;  Williams, 
Just.  Accessory,  V.;  Gibson  v.  S.,  53 
Tex.  Cr.  349, 110  S.  W.  41. 

31. See  ante,  §  5  (1) ; Daughtrey 
V.  S.,  46  Fla.  109,  35  So.  397, 110 
Am.  St.  84. 


32.  And  see  C.  v.  Adams, 127 
Mass. 15. 

33. 1 Hale  P.  C.  622;  Com.  Dig. 
Justices,  T.  2;  2  Hawk.  P.  C.  c.  29, 
§  33;  Burn,  Just.  Indictment,  III; 
2  Hawk.  P.  C.  c.  25,  §  67;  Rex  v. 
Thom'pson,  2  Lev.  208;  Wade  v.  S., 
71 Ind.  535. 

34.  Rex  V.  Burridge,  3  P.  Wms. 
439,  477. 
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the  means  are  frequently  of  a  complicated  nature,  it  would 
lead  to  great  inconvenience  and  perplexity  if  they  were 
always  to  be  described  upon  the  record.  ，  ，  ^® 

§  9.  Charge  to  be  Special— Not  as  Principal. ~ The  ac- 
cessory, whether  before  or  after  the  fact,  while  he  may  be 
joined  with  the  principal,"  and  in  the  same  count,^®  can- 
not under  the  common  law  rules  be  convicted  on  an  allega- 
tion in  form  as  though  he  were  principal ； ®®  but  the  charge 
must  be  special. *®  Nor  will  proof  that  one  was  principal 
sustain  a  charge  that  he  was  accessory,"  Even ~ 


35.  See  the  chapter  in  Vol. II, 
commencing  at  §  493. 

36.  Co.  Ent.  56,  67;  Rast.  Ent 
48,  61. 62;  Sanchar's  Case,  9  Co. 
114;  2  Hawk.  P.  C.  c.  29,  § 17. 

37.  Ante,  §  7;  Hartshorn  v.  S" 
29  Ohio  St.  635;  S.  v.  Carver,  49 
Me.  588,  77  Am.  D.  275;  Redman  v. 
S., 1 Blackf.  429;  Reg.  v.  Richards, 
2  Q.  B.  D.  311;  Reg.  v.  Fisher,  3 
Cox  C.  C.  68;  Keech  v.  S., 15  Fla. 
591 ； Loyd  v.  S.,  46  6a.  57. 

38.  Ante,  §  5;  Rex  v.  Hartall, 7 
Car.  A  P.  475;  P.  v.  Valencia,  43 
Cal.  552.  See  Redman  v.  S., 1 
Blackf.  429;  Rex  v.  Austin,  7  Car. 
A  P.  796. 

39.  New  Crim.  Law,  I,  §§  663 
<2),  803  (2);  S.  V.  Allen,  37  La. 
Ann.  685;  Phillips  v.  S.,  26  Tex. 
Ap.  228,  8  Am.  St.  471;  P.  v.  Keefer, 
65  Cal.  232,  3  P.  818;  Reynolds  v. 
P.,  83  III.  479,  25  Am.  R.  410; 
Wade  V.  S"  71 Ind.  535;  Walrath 
V.  S.,  8  Neb.  80. 

40.  P.  V.  Trim,  39  Cal.  75;  Reg. 
V.  Fallon,  Leigh  &  C.  217,  9  Cox 
C.  C.  242. 

Former  jeopardy.  There  are 
old  authorities  holding,  at  least, 
that  one  acquitted  as  principal  can- 
not afterward  be  Indicted  as  ac- 
cessory before  the  fact.    See,  for 


a  very  full  collection  of  them,  and 
as  apparently  following  them.  Rex 
V.  Poy,  Vera.  &  S.,  540.  But  this 
doctrine  is  equally  repugnant  to 
good  sense  and  to  the  established 
law  of  the  present  day.  S.  v,  Lar- 
kin,  49  N.  H.  36,  6  Am.  R.  456; 
Morrow  v.  S., 14  Lea,  475;  Archb. 
Crim.  PI. &  Ev. 19th  Ed.  143. 

41. Rex  V.  Gordon, 1 Leach,  515, 
619.  As  to  the  procedure  in  Geor- 
gia, see  Bulloch  v.  S.„ 10  Ga.  47,  54 
Am.  D.  369;  McCoy  v.  S.,  52  Oa. 
287.  In  Ohio,  Brown  v.  S.， 18  Ohio 
St.  496;  Hartshorn  v,  S.,  29  Ohio 
St.  635;  Noland  v.  S., 19  Ohio,  131. 
See  also  S.  v.  Smith,  24  Tex.  285; 
S.  V.  Rose,  20  La.  Ann.  143;  U.  S. 
V.  Howard,  3  Wash.  C.  C.  340;  S. 
V.  Crank,  2  Bailey,  66,  23  Am.  D. 
117;  S.  V.  Sims,  2  Bailey,  29;  S. 
V.  York,  37  N.  H. 175.  The  convic- 
tion of  the  principal  need  not  be 
averred,  but  his  guilt  must  be. 
Holmes  v.  C,  25  Pa.  221;  Ulmer 
V.  S., 14  Ind.  52.  And  see  P.  v. 
Thrall, 50  Cal.  415;  Tully  v.  C., 
11 Bush,  154.  See  further  as  to  the 
form,  Sampson  v.  C.,  5  Watts  & 
S.  386;  Stoops  V.  C.,  7  S.  &  R.  491, 
10  Am.  D.  482;  S.  v.  Seran,  4 
Dutcher,  519. 
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§10. 1. Accessory  After,  under  Statutes.— Though 
some  modem  statutes  permit  the  accessory  before  the  fact 
to  be  indicted  as  principal,"  the  accessory  after  must  still 
be  specially  charged"  And 一 

2.  Pull. 一 In  all  cases  the  indictment  against  the  acces- 
sory must  set  out  a  complete  offense,  as  fully  as  against  the 
principal."  Nor  should  it  be  left  equivocal  whether  the 
party  is  charged  as  principal  or  as  accessory" 

§ 11. Accessory  indicted  separately. 一 The  accessory,  if 
the  pleader  chooses,  may  be  indicted  separately  from  the 
principal,  either  before  or  after  the  latter  ，s  conviction.*^ 
If  before,  the  indictment  must  aver  the  principal's  guilt ；^ァ 
II  after,  it  need  only  allege  his  conviction,  "because  the 
court,"  says  Cliitty,"  "will  presume  everything  on  the 
former  occasion  to  have  been  rightly  and  properly  tran- 
sacted ノ，  ^9  Still  it  is  competent  for  the  defendant  to  dis- 
prove the  guilt  of  the  principal ； and  if  lie  does,  he  "is 
entitled  to  an  acquittal ノ，  *。 

II. The  Evidence. 

§ 12.  Principal's  Guilt ~ Record. 一 In  evidence  of  the 
gmlt  of  the  principal,  without  which  the  accessory  cannot 


42.  Ante,  §  4;  Reg.  v.  Manning, 
2  Car.  &  K.  887, 1 Den.  C.  C.  467; 
Reg.  V.  Chadwlck, 1 Russ.  Crimes, 
5tli  Eng.  Ed.  176;  P.  v.  Van  Bever, 
248  111.  136,  93  N.  E.  725;  P.  V. 
Britton, 118  N.  Y.  S.  989, 134  A. 
D.  275. 

43.  Ante,  §2  (4);  S.  v.  Wyckolf, 
2  Vroom,  65;  Reg.  v.  Fallon,  Leigh 
&  C.,  217,  9  Cox  C.  C.  242;  McCoy 
V.  8.,  52  Ga.  287;  S.  v.  Larkln,  49 
N.  H.  39;  Reynolds  v.  P.,  83  111. 
479,  25  Am.  R,  410  (overruling 
dictum  in  Yoe  v.  P.,  49  111.  410); 
P.  V.  Trim,  39  Cal. 75;  P.  v.  Gassa- 
way,  28  Cal.  404. 

44.  P.  V.  Thrall, 50  Cal.  415;  P. 
V.  Crenshaw,  46  Cal. 65;  Tully  v. 


C.， 11 Bush.  154;  Davis  v.  S.  (Tex. 
1911), 136  S.  W.  45. 

45.  P.  V.  Schwartz,  32  Cal.  160. 
And  see  Reg.  v.  Munday,  2  Fost. 
A  F. 170;  Rex  v.  Thompson,  2  Lev, 
208,  3  Keb.  674;  Reg.  v.  Butterfield, 
1 Cox  C.  C.  39. 

46.  New  (Mm.  Law,  I,  §  667. 

47.  Ante,  §  9,  note. 

48. 1 Chit.  Crim.  Law.  273. 

49.  Morgan  v.  Luckup,  cited  7 
T.  R.  465;  Foster,  365;  Com.  Dig. 
Justices,  T.  3. 

50.  McDanlers  Case,  Foster,  121, 
365;  Rex  v-  Baldwin,  3  Camp.  265; 
Com.  Dig.  Justices,  T.  3;  4  Bl. Conu 
324.  See  Loyd  v.  S..  45  Ga.  57; 
New  Crim.  Law,  I,  §  667. 
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be  guilty,"  the  record  of  his  conviction,  if  it  has  tran- 
spired, is,  therefore,  admissible  and  prima  facie  ade- 
■quate/*2  jj^or,  where  the  common  law  rules  prevail,  can  this 
record  be  dispensed  with"  It  appears  that  the  mere  ver- 
dict will  not  suffice  ；  but  judgment  must  have  been  ren- 
dered thereon" 

§ 13. 1. No  Record. ~ Where  the  principal  and  aeces- 
43017  are  tried  together,  or  the  trial  of  the  latter  is  by 
statutory  permission  in  advance  of  the  former's,  so  that 
there  is  no  record  of  conviction,  but  the  principal's  guilt 
must  be  otherwise  shown"  in  general  "whatever  is  evi- 
dence against  the  principal  is  prima  facie  eviaence  of  the 
principal  felony  as  against  the  accessory/'      Thus, 一 

2.  Any  Conduct ~ of  the  principal,  tending  to  show  his 
own  guilt,  is  evidence  thereof  equally  against  the  acces- 
sory." Again, ― 

3.  Witness  Competent  in  Part. ~ Formerly  in  North 
HJaroUna,  negroes  could  testify  against  negroes,  but  not 
against  white  men.  So  when  a  white  man  was  tried  as  an 
accessory  to  a  negio,  negro  testimony  was  admissible  to  the 


51. New  Crlm.  Law,  I,  666,  667; 
Iieeper  v.  S"  29  Tex.  Ap. 154;  Pos- 
ton  V.  S" 12  Tex.  Ap.  408;  Lynes  v. 
S.,  36  Miss.  617;  S.  v.  Robs,  29  Mo. 
32;  Clinton  v.  Estes,  20  Ark.  216; 
HVest  V.  S.,  27  Tex.  Ap.  472. 

62.  New  Crlm.  Law,  I,  667  (3), 
《69; 1 Ru88.  Climes,  5th  Eng.  Ed. 
183;  Rex  V.  S" 1 Leach,  288;  Rex 
T.  ProBser, 1 Leach,  290，  note;  C. 
V.  Knapp, 10  Pick.  (Mass.)  477,  20 
Am.  D.  534;  Baxter  v.  P.,  2  Gilman, 
578;  StadBtill  v.  S.,  7  Ga.  2;  S.  v. 
Crank,  2  Bailey,  66,  23  Am.  D. 117; 
S.  V.  Sims,  2  Bailey,  29;  S.  v.  Dun- 
can, 6  Ire.  236;  Itelthler  v.  S., 10 
€m.  ft  M. 192.  And  see  Anderson 
T.  S.,  68  Ga.  676. 

53.  S.  V.  Crank,  supra. 

64.    New  Grim.  Law,  I，  SS  667, 


668;  S.  V.  Duncan,  6  Ire.  98.  See 
P.  V.  Gray,  26  Wend.  466. 

55.  Ogden  v.  8" 12  Wis.  532,  78 
Am.  D.  754;  P.  v.  Campbell, 40 
Cal.  129;  S.  V.  Jones,  7  Nev.  408;  P. 
V.  Outeveras,  48  Cal. 19;  P.  v. 
Shepardson,  48  Cal.  189;  Buck  v. 
107  Pa.  486.  The  reader  will  note 
some  distinctions  in  these  cases, 
which  are  apparently  not  quite 
alike  in  doctrine.  E^garoa  v.  S., 
68  Tex.  Cr.  Ap.  611, 127  S.  W. 193. 

56.  Bosanquet,  J.,  in  Rex  v. 
Blick,  4  Car.  ft  P.  377;  Moody  v.  8., 

27  Tex.  Ap.  287.   See  Brown  v.  S" 

28  6a. 199;  Dunn  v.  S.,  2  Pike,  229, 
86  Am.  D.  54. 

57.  S.  V.  Rand,  83  N.  H.  216; 
S.  V.  Duncan,  6  Ire.  98.  See  Reg. 
V.  HansiU,  3  Cox  C.  C.  597. 
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guilt  of  the  principal,  but  not  to  the  white  man's  participa- 
tion therein"   Also, 一 

4.  Principal's  Confessions. ~ It  would  seem  to  follow 
from  the  foregoing  that  a  confession  by  the  principal  would 
be  evidence  against  the  accessory  the  same  as  against  him. 
And  there  is  authority  to  this  effect"  Yet  if  the  trials  are 
separate,  and  the  principal  is  in  a  condition  to  be  called  as 
a  witness, 60  there  is  some  ground  for  looking  upon  his  con- 
fessions as  mere  hearsay  ；  and  the  current  of  authority 
seems  to  reject  them,®^ ~ a  conclusion  which  would  be  more 
satisfactory  were  it  not  for  the  fact  that  in  the  general  law 
of  evidence,  the  capacity  of  one  to  be  a  witness  is  not  neces- 
sarily adequate  cause  for  excluding  evidence  of  what  he 
said. 

§ 14.  Principal  in  Second  Degree. 一 The  guilt  of  the 
principal  in  the  second  degree  is  not  dependent  on  that  of 
the  other  principal ； ®^  and  against  the  former,  evidence 
merely  to  the  latter ，s  guilt  is  not  admissible.  For  example, 
the  record  of  the  conviction  of  one  who  struck  the  fatal  blow 
is  not  receivable  on  the  trial  of  a  stander-by  charged  with 
abetting;  it  proves  no  material  fact,  and  only  tends  to 
prejudice  the  jury.®^  So  far  as  the  acts  of  such  party  are 
connected  with  the  defendant,  and  on  this  ground  admissi- 
ble, they  may  be  made  to  appear  in  the  ordinary  way,  with- 
out producing  the  record  of  conviction" 

§ 15. 1. Witnessing  as  to  Each  Other ~~ (Accomplices, 
&c.) ― The  admission  of  accomplices  is  explained  in  the 
first  volume"  and  how  as  to  joint  and  separate  trials  of  per- 


58.  S.  V.  Chlttem,  2  Dev.  49. 

59.  Rex  V.  Bllck»  supra;  Smith 
V.  S.,  46  Ga.  298;  S.  v.  Ostman, 147 
Mo.  Ap.  422, 126  S.  W.  961; S.  v. 
Warady,  78  N.  J.  687,  75  A.  977. 

60.  Post,  § 15. 

61. S.  V.  Newport,  4  Harrlng. 
(Del.)  56.7;  Rex  v.  Turner, 1 
Moody,  347;  Ogden  v.  8.,  supra; 
Reg.  V.  Hansill, 3  Cox  C.  C.  597, 
698.   See  Reg.  v.  Cox, 1 Fost.  ft  F. 


90;  Reilley  v.  S., 14  Ind.  217;  Rice 
V.  S"  7  Ind.  332. 

62.  Ante,  §  3. 

63.  P.  V.  Beans, 10  Cal. 68.  See 
Jackson  v.  S.,  54  6a.  439;  Kazer マ • 
S.,  5  Ohio,  280. 

64.  S.  V.  Crank,  2  Bailey,  66,  2$ 
Am.  D. 117.  And  see  Brown  v.  S.， 
28  Ga.  199. 

65.  Vol. II，  8§ 1156-1172. 
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sons  variously  connected  in  a  common  guilt"  For  exam- 
ple, principal  and  accessory  may  be  witnesses  for  and 
against  each  other.   Thus, 一 

2.  Larceny  and  Receiving. ~ Where  two  were  indicted 
for  a larceny  and  a  third  for  receiving  the  stolen  goods,  one 
of  the  two,  having  pleaded  guilty,  was  deemed  competent 
against  his  companion  in  the  theft  and  the  receiver.®* 
And ~ 

3.  Accessory  ana  Principal. ~ An  accessory  may  even 
be  found  guilty  on  the  testimony  of  the  principal  alone; 
the  credibility  of  such  witness  being  for  the  jury.*®  Of 
course,  where  parties  connected  with  one  another  in  tnis 
way  are  jointly  indicted,  no  one  is  admissible  for  or  against 
his  companions  until  the  case  as  to  him  is  disposed  of'"  as, 
for  example,  accessories  before  the  fact,  jointly  indicted 
with  the  principal,  cannot,  the  case  as  to  them  not  havings 
proceeded  to  a  conviction  or  acquittal,  give  evidence  for 
their  principal  on  his  trial."   Still, 一 

4.  Since  Husband  and  Wife ~ cannot  be  witnesses  in 
each  other's  causes,"  it  has  been  held  that  the  husband  of 
one  charged  as  accessory  cannot  testify  on  behalf  of  the 
principal.'^® 


66.  Vol. II,  S 1017  et  Beq. 

67.  Nolan  v.  S., 19  Ohio,  181; 
C.  V.  Mullen, 160  Mass.  394,  23  N. 
B.  51. 

68.  Reg.  V.  Hlnks, 1 Den.  C.  C. 
84,  2  Car.  ft  K.  462. 

69.  Keithler  v.  8., 10  Sm.  ft  M. 
192. 

70.  Vol. II,  S§ 1020,  1166. 

71.  Collier  v.  S"  20  Ark.  86; 
Davis  V.  S.,  38  Md. 15,  45,  46. 


72.  Vol. ir,  § 1151. 

73.  S.  V.  Ludwick,  Phillips,  N.  C, 
401.   See  Vol. 11,  fi 1019  (4,  5). 

For  Adulterated  Milk,  selling  of, 
as  to  both  law  and  procedure.  Bee- 
Stat.  Crimefl. 

Adultery,  fornication,  and  kin- 
dred offenses,  as  to  both  law  and 
procedure,  see  Stat  Crimes. 


CHAPTER  XCVII 


AFFRAY. 

Consult ~ for  the  law  of  this  offense,  New  Crim.  Law,  I,  S8  685,  (1), 658 
<4),  849  (5)  ；  II,  fiS 1 et  seq"  56,  653-666,  1150.  For  the  form  of  the  Indict- 
men も and  farther  ezplanations,  Dir.  ft  F"  S§  924,  925.  And  look  Into  the 
Indexes  for  matter  In  Vol.  I.  Compare  with  post,  8  992  et  seq. 

§ 16. 1. The  Allegation  and  Proof— must  show  that 
pel  sons  (1) not  less  than  two  in  number,  (2)  fought  to- 
gether by  mutual  consent  or  otherwise,  (3)  in  a  public 
place,"  (4)  "to  the  terror  of  the  people,"  adds  the  defini- 
tion; but  such  mere  constructive  terror  as  is  presumable 
from,  the  fighting  in  a  public  place  will  suffice" 

2.  The  Number  of  the  Persons  Fighting ~ need  not  be 
directly  charged  if  in  any  other  way  it  appears  that  there 
were  two  or  more. 

3.  The  Form  of  the  Allegation ― is  stated  elsewhere" 
Or,  as  given  in  an  English  book,  it  is  that  the  defendants, 
at  a  time  and  place  named,  "being  unlawfully  assembled 
together  and  arrayed  in  a  warlike  manner,"  then  and  there 
in  a  certain  public  street  and  highway  there  situate,  unlaw- 
fully, and  to  the  great  terror  and  disturbance  of  divers 


74.  New  Crim.  Law,  11,  §§ 1, 2. 
And  see  lb.,  I，  8 1128;  Stat  Crimes, 
§§  298,  878;  Skains  v.  S"  21 Ala. 
218;  Gamble  v.  S., 113  Ga.  701, 39 
S.  E.  301; S.  V.  Warren,  67  Mo.  Ap. 
ち 02;  S.  V.  Fritz, 133  N.  Car.  725, 
46  S.  E.  957;  S.  v.  Woody,  2  Jones 
(N.  Car.)  335;  S.  v.  Sumner,  6 
fitrob.  (S.  Car.)  63;  S.  v.  Hoflln, 
8  Humph.  (Tenn.)  84;  Shelton  v. 
S.,  30  Tex.  431;  Piper  v.  S.  (Tex. 
Cr.),  51 S.  W. 1118;  Reg.  v.  Hunt, 
1 Cox  C.  C. 177. 

75.  New  Crim.  Law,  II,  §§ 1, 3, 
4;  S.  V.  King,  86  N.  C.  603;  Tomp- 


«on  V.  S.,  70  Ala.  26;  Q.  v.  Brewer, 
33  Ark. 17;  S.  v.  Davis,  65  N.  Car. 
298;  S.  V.  Freeman, 127  N.  Gar. 
544,  37  S.  E.  206;  S.  v.  Stanley,  4 
Jones  (N.  Car.)  290;  S.  v.  Peery, 
6  Jones  (N.  Car.)  9,  69  Am.  Dec 
768;  S.  V.  Prlddy,  4  Humph.  (Tenn.) 
429;  S.  V.  Heflln,  8  Humph.  (Tenn.) 
84;  Simpson  v.  8.'  5  Yerg.  (Tenn.) 
Pollock  V.  S.,  32  Tex.  Cr.  29, 
S.  W. 19. 

76.  Dir.  ft  P.,  §  926.    And  see 
Ib.，  §  222. 

77.  UnnecesBary.   Dir.  ft  P.,  § 
925;  post,  §  22. 
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liege  subjects  of  our  laay  the  queen  then  and  there  being, 
did  make  an  affray ノ，  But ― 

§17.  "Make  Affray ，，一" Fight  together."— This  form, 
in  omitting  to  aver  that  the  defendants  did  "fight  to- 
gether," which  would  be  a  statement  of  fact,  and  saying 
instead  that  they  "did  make  an  affray,"  which  is  a  mere 
conclusion  of  law,^®  is,  in  principle,  inadequate.  The  Ten- 
nessee 80  and  North  Carolina  si  courts  have  so  held  ；  contra, 
the  Texas.®^ 

§ 18.  These  Three  Things ~ ' 《 are  necessary  to  constitute 
an  affray:  first,  there  must  be  fighting; ぬ魏 second,  this  fight- 
ing must  be  by  or  between  two  or  more  persons;  and  third,  it 
must  be  in  some  public  place  to  cause  terror  to  the  people. 
Hence  it  must  follow  that  if  either  of  these  requisites  is 
wanting,  an  affray  does  not  exist ノ， 

§ 19.  Public  Place. 一 The  above  form  states  the  place 
to  be  "a  certain  public  street  and  highway;"  which  is  un- 
doubtedly sufticient,  because  the  court  can  see  that  it  is 
public.  But  the  mere  words  "in  the  town  of  Clarksville" 
were  adjudged  inadequate."  Plainly  enough  the  allega- 
tion may  be  either  in  terms  that  the  place  was  public,®**  or  it 
may  set  out  facts  nxakins:  it  such  in  law" 

§20.  "Fighting  together. '  —Properly  the  indictment 
should  allege  a  "fighting  together"  87  by  the  defendants; 


78.  Archb.  Crlm.  PI.  ft  Bv. 10th 
Lond.  Ed.  599. 

79.  Vol.  I,  §9  329，  831;  Vol. II, 
§§  509,  514,  515.  Thompson  v.  S., 
70  Ala.  26. 

80.  Simpson  v.  S.,  5  Yerg.  366; 
S.  V.  Prlddy,  4  Humph.  429.  And 
flee  S.  V.  Vanloan,  8  Ind.  182. 

81.  Vol. 11,  8  527  (2). 

82.  ST.  V.  Washington, 19  Tex. 
128,  70  Am.  D.  323.  And  see  S.  v. 
Sumner,  5  Strob.  53. 

82a.  Blackwell  v.  S" 119  Ga.  314, 
46  S.  E.  432;  S.  v.  Freeman, 127 
N.  Car.  544  ,'7  S.  E.  206. 

S2 ト  e  V.  S., 113  Ga.  701， 


39  S.  E.  301; S.  V.  Fritz, 133  N. 
C.  725,  45  S.  E.  957. 

83.  Whyte,  J.，  in  Siinpson  v.  S., 
5  Yerg.  356,  358. 

84.  S.  V.  Heflln,  8  Humph.  84. 

85.  Shelton  v.  S"  30  Tex.  431; 
S.  V.  Warner,  4  Ind.  604;  S.  v.  Grif- 
fin, 125  N.  C.  692,  34  S.  E.  513.  But 
"highway"  does  not  necessarily 
mean  "public  place."  S.  v.  Weekly, 
29  Ind.  206,  see  S.  v.  Dunn,  73  Mo. 
586. 

86.  See,  for  illustration,  post,  § 
914. 

87.  Ante,  § 16. 
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and  ii it  omits  the  word  "together,"  and  does  not  say  with 
whom  was  the  fighting,  it  would  seem  to  be  inadequate.®* 
Still,— 

§21.  "Together"  implied. 一 It  was  adjudged  sufficient 
to  charge  that  at  a  time  and  place  named,  the  defendants^ 
"being  unlawfully  assembled  together,  and  arrayed  in  a 
warlike  manner,  then  and  there,  in  a  public  place,  unlawful- 
ly, and  to  the  great  terror  and  disturbance  of  all  the  good 
citizens  of  said  State  then  and  there  assembled,  did  make 
an  affray  by  fighting,  in  contempt,"  &C.89 

§22.  "Assembled  unlawfully" ― "Arrayed  in  Waxlike 
Maimer.  ，  ， 一 In  the  defective  form  above  given,®^  the  pleader 
undertakes  to  supply  the  lack  of  good  averment  by  insert- 
ing what  is  useless.  To  constitute  an  affray  the  parties 
need  not  be  "assembled  unlawfully,"  or  "arrayed  in  a  war- 
like manner;"  hence  the  indictment  need  not  allege  that 
they  were.  And  unless  they  were  in  fact,  it  is  practical- 
ly better  to  omit  this  allegation.   So  that ― 

§23.  A  Better  Form ~ is  that  on,  &c.  at,  &c"  they,  in  a 
public  way  there  situate,  did  make  an  affray,  by  then  and 
there  fighting  tocrcfther,  to  the  terror  of  the  people  then  and 
there  lawfully  being" 

§  24. 1. On  a  Statute, — enlarging  or  changing  the  com- 
mon law,  the  indictment  must  duly  conform  to  the  stat- 
utory terms  as  explained  in  the  first  voltime.®^  To  illus- 
trate,一 

2.  Affray  of  Prize-fighting.— Under  a  statute  making^ 
punishable  "every  person  who  shall  by  previous  appoint- 
ment or  arrangement  meet  another  person  and  engage  in 
a  fight,"  93  it  is  plain  that  these  statutory  terms  must  be 


88.  S.  V.  Vanloan,  8  Ind.  182. 
knd  see  S.  v.  Billingsley,  43  Tex. 
93;  S.  V.  Wilson.  Phlllipfl,  N.  C. 
237. 

89.  S.  V.  Bethal, 5  Humph.  519. 

90.  Ante,  §§ 16  (3), 17. 

91. See  the  cases  cited  to  the 
preceding  sections. 


92.  Vol. II,  §§  593-642;  and  see 
specially.       595-600,  610-612. 

93.  Prlze-Flghtlng.  For  the  law 
of  prize-fights,  see  New  Crlm.  Law, 
I,  §§  535,  632  (2),  668  (4);  II, ( 
35  (3);  Champer  v.  S., 14  Ohio  St. 
437;  S.  V.  Wilson,  Phillips  (N.  C.), 
237;  Reg.  V.  Coney,  8  Q.  B.  D.  534， 
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covered  in  allegation.  Thereupon  it  was  adjudged  suffi- 
cient to  say  that  on,  etc"  at,  etc.,  the  defendant  ,《by  and 
in  pursuance  of  a  previous  appointment  and  arrangement 
made  to  meet  and  engage  in  a  fight  with  another  person,  to 
wit,  with  one  B,  did  meet  and  engage  in  a  fight  with'  the 
said  B."  No  more  specific  setting  out  of  the  previous 
appointment,  or  of  the  arrangement,  or  of  the  defendant's 
other  acts,  was  deemed  necessary"  Still,  under  another 
statute  it  has  been  held  not  adequate  simply  to  employ 
the  statutory  words,  that  he  "engaged  in  prize-fighting," 

but  facts  showing  an  offense  committed  by  him  must も e 
added" 

§25.   Minor  Offenses  included ~ (Assault  and  Battery) . 

一 In  definition,  an  affray  would  seem  to  include,  but  per- 
haps not  necessarily,  an  assault  and  battery.®®  Yet  the 
indictment,  in  the  forms  before  given,  does  not  charge  such 
assault  and  battery  in  any  technical  way.  It  may  evidently 
be  so  drawn  as  to  do  this;  and  if  it  is,  there  may  be  a  con- 
viction for  assault  and  battery,  or  for  a  simple  assault,  on 
the  indictment  fqr  affray.®^  But  if  the  indictment  is  other- 
wise drawn,  there  cannot  be  such  conviction.  Certainly 
such  is  the  rule  in  principle.®^  On  authority,  it  is  not  easy 
to  say  how  the  law  is" 


15  Cox  C.  C.  46;  post,  §  61. And 
for  the  offense,  more  in  detail  with 
the  form,  see  Dir.  &  F.  §§  899-902. 

94.  C.  V.  Welsh,  7  Gray,  324.  On 
the  trial,  the  previous  arrange- 
ment may  be  inferred  from  the 
conduct  of  the  parties  and  from 
other  circumstances.  It  need  not 
be  proved  to  have  been  made  with- 
in the  State,  or  at  a  time  and  place 
distinct  from  those  of  the  fight. 
C.  V.  Mitchell,  7  Gray.  324. 

Leaving  the  State,  etc.  For  the 
form  upon  the  statute  against  leav- 
ing the  State  to  engage  in  a  fight, 
see  Dir.  &  F.,  §  902;  C.  v.  Barrett, 
108  Mass.  802. 

95.  Sullivan  v.  S.,  67  Miss.  346. 


Apparently  contra,  P.  v.  Taylor, 
96  Mich.  576.  56  N.  W.  27.  And 
see  Reg.  v.  Orton, 14  Cox  C.  C. 
226;  S.  V.  Stafford, 113  N.  C.  635, 
18  S.  E.  256. 

96.  New  Crim.  Law,  II,  §§ 1, 23, 
35  (3). 

97.  McClellan  v.  S.,  53  Ala.  640; 
S.  V.  Brewer,  33  Ark.  176;  Cbilds 
V.  S., 15  Ark.  204. 

98.  Vol.  I,  §§  417-419. 

99.  That  there  may  be  a  con- 
viction for  assault  and  battery,  see 
S.  V.  Allen,  4  Hawks,  356;  Cash  v. 
S.,  2  Tenn.  198.  That  there  may 
not  be,  see  C.  v.  Perdue,  2  Va.  Cas. 
227. 
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§26.  Both  convicted  or  neither. 一 On  an  indictment 
against  two  for  affray  in  assardtrng  each  other,  one  cannot 
be  convicted  of  the  full  charge  if  the  other  is  acquitted.^ 
But  in  special  cases  he  may  be,  owing  to  the  form  of  the 
indictment  or  statute, 

§  27.  Relating  4。  the  Evidence 一 we  have  a  few  cases, 
yet  none  of  a  sort  requiring  special  consideration  here. 

§  28.  Participants. ~ This  being  a  misdemeanor^  all  who 
in  any  way  so  abet  the  affray  as  to  become  punishable, 
are  principals.* 

§  29.  Higher  Offense ~ (Homicide) —If  what  the  parties 
meant  for  an  affray  results  in  a  higher  offense, 一 as,  for 
example,  murder, 。 一 practically  the  indictment  will  in  gen- 
eral be  for  the  higher.  And ― 

§30.  Kindred  Offense. 一 There  are  various  other  of- 
fenses akin  to  this,  sometimes  even  called  m  the  books 
by  the  same  namo.  When,  therefore,  an  indictment  meant 
for  such  an  offense  is  inadequate,  it  is  not  necessarily  bad; 
it  may  still  chargo  a  common  law  affray. 


Barring  Trial  for  Assault.  In 
North  Carolina  it  was  held  that 
one  who  has  been  tried  In  a  county 
court  for  affray,  cannot  be  again 
tried  for  the  same  act  in  the  Su- 
perior Court  charged  as  assault 
and  battery;  because,  said  Battle, 
J.  the  charge  of  an  affray  "nec- 
cessarily  includes  that  of  the  as- 
Bault  and  battery  for  which  the 
second  indictment  was  found."  S. 
V.  Stanley,  4  Jones,  N.  C.  290,  292. 

1. Hawkins  v.  S., 13  Ga.  322,  58 
Am.  D.  517.  But  see  Cash  v.  S.,  2 
Tenn.  198. 


2.  S.  V.  WllBon.  PhllllpB,  N.  C. 
237;  McClellan  v.  S.，  53  Ala.  640; 
S.  V.  Griffin, 125  N.  Car.  692,  34 
S.  E.  513;  ante,  §  24. 

3.  Herriott  v.  S" 1 McMul, 26; 
Klum  V.  S., 1 Blackf.  377;  Skains 
V.  S..  21 Ala.  218;  Hunter  v.  S.,  62 
Miss.  540;  S.  V.  Harrell. 107  N.  C. 
944;  S.  V.  Hamlet 仁 85  N.  C.  520; 
S.  V.  Harbison,  94  N.  C.  885;  S.  v. 
Weaver,  93  N.  C.  595.  As  to  the 
charge  to  the  jury, "~ see  S.  v.  Har- 
rell»  supra. 

4.  Curlin  v.  S.,  4  Yerg.  143. 

5.  S.  V.  Raymond, 11 Nev.  9S. 


CHAPTER  XCVin 


ARSON  AND  OTHER  UKB  BUBNINGS.  j 

88  31»  82.  Introduction.  1 
88-  49.  Indictment.  * 
50-  63.  Brldence. 

Consult -~ for  the  law  of  this  title.  New  Crlm.  Law,  II,  8  8  et  Beq.  And 
for  yarlous  statutory  burnings^  see  Stat  Crimea*  89  207,  213,  277,  289,  810, 
811.  For  the  precedents  and  related  quefltions,  Dir.  A  F.,  S9 178-199.  And 
forvarlous  questions  see  Vol.  I,  8  469  (5)  ；  VoL  II,  t9  640  (8),673  (4),  613  (2). 

§  31. What  allege  and  prove' ~ As  constituting  this  of- 
fense, it  is  necessary  to  allege  and  prove, (1) a  malicious 
burning*  of  (2)  a  house, マ if  the  indictment  is  at  common 
law;  or  if  under  a  statute,  some  structure  the  burning  of 
which  the  statute  makes  punishable;  ®  (3)  at  common  law, 
belonging  to  another;  ®  or  under  some  of  the  statutes  one 'a 
own  to  the  injury  of  another" 

§32. 1. Indictments  mainly  Statutory. 一 Though  this 
is  a  common  law  offense,  it  has  been  so  extended  and  defined 
by  statutes  that  nearly  all  indictments  for  it  are  in  practice- 
statutory. 


-We  shall  consider,  I.  The  In- 


7.  New  Crim.  Law,  I,  318 
(3),  329  (2),  559;  H,  §  8, 11; StaU 
Crimes,  §{  207,  213,  277,  289;  Com. 
V.  Wyman, 12  Cueh.  (Mass.), 


2.   How  Chapter  divicied- 

dictment  ；  11.  The  Evidence. 

6.   New  Crim.  Law.  I,  H  224 
(2),  818  (3),  329  (2)，  384  (3),  559, 
765  (8);  n,  § 10;  Stat.  Crimee,  S 
310.    See  P.  v.  Saunders, 13  Cal. 
Ap.  743, 110  P.  825.    Malice  is  es-       8.   New  Crlm.  Law,  n,  S 17; に 
sential,  Boone  v.  S.  (Miss.  1903),     v.  Hayden, 150  Mass.  882. 
33  So.  172;  S.  V.  Hund, 1 Marv.       9.   New  Crim.  Law,  I,  §  514;  n， 
(Del.),  545,  41 A.  192;  S.  v.  Mill- i 12;  S.  v.  Sarvls,  46  S.  C.  668,  24 
meier, 102  Iowa,  692;  72  N.  W.     S.  E.  53,  65  Am.  St  806,  32  L.  R. 
276;  S.  V.  Jones, 106  Mo.  302, 17     A.  647n. 
S.  W.  366;  S.  V.  Morgan, 136  N. 10.   lb.  H,  S 12. 
Car.  628,  48  S.  E.  670. 
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I.   The  Indictment. 

§33.  The  Forms,— more  fully  than  here,  are  given  in 
Directions  and  Forms."  At  common  law,  the  charge  is 
that  the  defendant,  on,  etc.,  at,  etc.,  "a  certain  house  of 
one  X,  there  situate,  did  feloniously,  wilfully,  and  mali- 
ciously set  fire  to  and  bum. ， ， 12 

§34. 1. " House ,  ，  or  "  Dwelling-House.  ， ' 一 The  technical 
and  proper  word  to  designate  the  structure  is  "house;" 
though,  as  "dwelling-house"  is  of  like  meaning  but  nar- 
rower, it  appears  the  substitution  of  it  would  not  render 
the  indictment  bad.ia  It  the  statute  has  *  *  dwelling-house, '  ^ 
the  indictment  must  employ  it,  and  the  word  "  house, ，， 
being  of  broader  meaning,  will  not  do."  If  the  arson  is 
of  an  out-building  which  is  a  part  of  the  house,  still,  at 
common  law,  the  term  in  the  allegation  to  designate  it 
should  be  "house,""  and  to  give  the  name  of  the  struc- 
ture~ for  instance,  "bam" ~ will  not  suffice,  unless  the 
pleader  adds  that  it  is  parcel  of  the  dwelling-house" 

2.  On  a  statute, 一 the  indictment  must  designate  the 
structure  by  its  statutory  term,  adding  other  connected  or 
descriptive  matter,  or  not,  as  the  rules  for  statutory  indict- 
ments require.  The  statutes  in  this  respect  vary  so  much 
in  our  States  that  little  help  can  properly  be  supplied  to 


11.  Dir.  ft  F.,  §S 178-199. 

12.  Matthews  Crlm.  Law.  436; 
3  Chit  Crlm.  Law,  1127;  Gibson  v. 
S.,  54  Md.  447.  See  also  post,  t 
35;  S.  V.  Sfnellgrove,  71 Ark.  101, 
71 S.  W.  266  ；  Lane  v.  Com., 184  Ky. 
519, 121 S.  W.  486;  see  Llpechitz  v. 
P.,  25  Colo.  261, 53  Pac.  1111. 

12a.  Com.  v.  Smith, 161 Mass. 
491, 24  N.  E.  677;  Com,  v.  Elliston, 
14  Ky.  L.  216. 

13.  S.  V.  McCarter,  98  N.  C.  637. 

14.  Stat  Crimes,  §8  277,  289.  In 
an  indictment  on  a  statute  which 
had  the  word  "dwelling-house,"  it 


was  held  sufficient  to  say  that  the 
defendant  set  fire  to  a  house  "used 
as  a  dwelllng-houge/'  being  the 
property  of  A.  B.  McLane  v.  S.,  4 
Ga.  335,  and  see  Page  v.  C,  26  Grat 
943.  Indictment  for  arson  of 
"barn  or  crib."  Johnson  v.  S" 1 
Ala.  Ap. 151, 55  So.  445. 

• 15. 1 Hawk.  P.  C.  (7th  Ed.),  c. 
39,  §§ 1, 2;  3  Inst.  67;  Stat  Crimes, 
§§  278,  289;  post,  8 135. 

16.  S.  V.  Porter,  90  N.  C.  719. 
Allegation  of  burning  a  tenement 
house  is  good.  S.  v.  Snellgrove, 
71 Ark.  101, 71 S.  W.  266. 
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the  reader  here  bevond  a  mere  reference  to  cases."  If  the 
statute,  for  example,  makes  punishable  the  burning  of  *  *  any 
house,  barn,  or  out-house,  ，  ， "  an  indictment  upon  it  may 
describe  the  structure  by  its  statutory  name  of  "barn," 
or  '  *  out-house, ' '  when  it  is  such,  though  it  remains  at  com- 
mon law  parcel  of  the  house" 

§35.  "Feloniously,"  etc. ~ Whether  statutory  arson  is 
felony  or  misdemeanor-  is  important  in  some  of  the  States, 
where,  if  it  is  felony,  "feloniously"  must  be  used,  though- 
the  word  is  not  in  the  statute"  And  the  pleader  should 
adhere  to  such  statutory  terms  as  are  needful  according 
io  explanations  in  another  connectioii,^^  and  should  other- 
wise conform  to  the  rules  for  indictments  on  statutes;  22 
hut  beyond  this,  he  may  employ  the  common  law  form.  As 
to  both, — 


17.   C.  V.  Hamilton, 16  Gray,  480; 

V.  Emerson,  53  N.  H.  619;  Mc- 
Oarry  v.  P.,  2  Lans.  227;  P.  v. 
Pierce, 11 Hun,  633;  S.  v.  O'Con- 
nell, 26  Ind.  266;  P.  v.  Haynes,  65 
Barb.  460,  38  How.  Pr.  369;  Mc- 
Gary  v.  P.,  45  N.  Y. 153;  Reg.  v. 
€olley,  2  Moody  ft  R.  475;  White- 
side V.  S.,  4  Coldw.  175;  P.  V.  Gla- 
<:amella,  71 Cal. 48, 12  P.  302;  Smith 
T.  8"  64  Ga.  605;  S.  v.  Thornton, 
56  Vt.  36;  Wolff  V.  C,  30  Grat.  833; 

V.  Morgan,  98  N.  C.  641;  Pike 
V.  S.,  8  Lea,  677;  S.  v.  Downs,  50 
N.  H.  320;  S.  V.  Roper,  88  N.  C. 
^56;  C.  V.  Hayden, 150  Mass.  332, 
-23  N.  E.  51; S.  V.  Bedell, 65  Vt. 
541, 27  A.  208;  MuUlgan  v.  S.，  25 
Tex.  Ap. 199,  8  Am.  St.  436;  Cook 
V.  S.,  83  Ala.  62,  3  Am.  St.  688,  3 
-So.  849;  S.  V.  Gregory,  33  La.  An. 
737;  S.  V.  Ambler,  66  Vt.  672; 
Dougle  V.  S., 100  Ind.  259;  Hall t. 
S.,  3  Lea,  552;  Gibson  v.  S,;  54 
Md.  447;  C.  V.  Smith, 151 Mass. 
491, 24  N.  B.  677;  Howard  v. 
S., 109   Ga.   137,   34  S.  E.  330; 


S.  V.  Fontenot, 112  La.  628, 
36  So.  630;  Banks  v.  S.,  93 
MlBS.  700.  47  So.  437;  Burger  v.  S., 
34  Neb.  397.  51 N.  W. 1027;  S.  v. 
Grimes,  50  Minn.  123,  52  N.  W.  276; 
P.  V.  Falrchild,  48  Mich.  31, 11 N. 
W.  773;  S.  V.  Harvey, 131 Mo.  339, 
32  S.  W. 1110;  Com.  v.  Ulirlg, 167 
Mass.  420,  45  N.  E. 1047.  As  to 
arson  of  corncrlb.  Jackson  v.  S., 
144  Ala.  55，  40  So.  979;  Thomas  v. 
S., 116  Ala.  463,  22  So.  666;  Brown 
V.  S.,  52  Ala.  345. 

18.  Stat.  9  Geo. 1, c.  22. 

19.  Rex  V.  North,  2  East,  P.  C. 
1021;  Page  V.  C.  26  Grat  943; 
Staeger  v.  C., 103  Pa.  469;  gf.  v. 
Snellgrove,  71 Ark.  101， 71 S.  W. 
266. 

20.  Vol. II，  §§  533-537;  post,  §  42. 
Compare  S.  v.  Barrett, 151 N.  C. 
665,  65  S.  E.  89;  S.  v.  Roper,  88 
N.  C.  656. 

21.  Vol. II,  §§  608*622. 

22.  And  see  cases  cited  to  the 
last  paragraph. 
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§36.   Allegation  of  Ownership  ： — 

1.  Necessity  of. ~ Since  one  cannot  at  common  law  com- 
mit arson  of  his  own  house,  or  under  a  statute  except  in 
circumstances  it  specifies,*^  the  indictment  must  in  some 
way  show  that  the  house  was  not  the  defendant's,  or  that 
it  was  his  in  conjunction  with  the  statutory  circum- 
stances." And  for  other  reasons,  each  particular  offense, 
of  whatever  sort,  should  be  identified.***  Both  these  ob- 
jects are  ordinarily  accomplished  by  an  allegation  of  own- 
ership; so  that,  whether  an  indictment  for  arson  is  at 
common  law  or  upon  a  statute,  it  alleges  the  ownership  of 
the  structure  burned,  which,  at  the  trial,  must  be  proved 
as  laid.27  But  there  need  be  no  ownership  stated  where 
the  arson  is  of  a  public  building"  And  by  late  English 
statutes  an  averment  of  ownership  is  not  necessary;  or,  if 
made,  it  need  not  be  proved" 

2.  In  whom  laid. ~ Arson  being  an  offense  against  the 
security  of  the  habitation,  not  as  impairing  the  money 
value  of  it,  the  ownership  is  properly  and  perhaps  in  most 
cases  necessarily  laia  m  any  person  who  has  the  present 
actual  occupancy,  or  at  least  the  right  thereto.  It  is  im- 
material whether  the  fee  is  in  him  or  not;  or,  if  he  is  in 


23.  Ante,  §  31 (3). 

24.  And  Bee  Reg.  v.  Newboult, 
Law  Rep., 1 C.  C.  344,  346,  847, 12 
Cox,  C.  C. 148;  Mulligan  v.  S.,  26 
Tex.  Ap. 199,  8  Am.  St  435;  S.  v. 
Carter,  49  S.  C.  265,  27  S.  E. 106. 

25.  Vol. I，  §  326  (2，  6);  Vol. II, 
§§  506,  507,  566,  568，  677  (1). 

26.  yol. II,  §9  571,  681;  Stat. 
Crimes,  §  443. 

27.  Vol. 11，  8  573;  Martin  v.  S., 
28  Ala.  71; S.  v.  Fish,  3  Dutcher, 
323;  Rex  v.  Rickman,  2  East,  P.  C. 
1034;  Martha  v.  S.,  26  Ala.  72;  P. 
V.  Myers,  20  Cal. 76;  C.  v.  Wade, 
17  Pick.  895;  Carter  v.  S"  20  WIb. 
647;  Boles  v.  S.,  46  Ala.  204;  Mc- 
Gary  v.  P.,  45  N.  Y. 163;  Graham 


V.  S"  40  Ala.  659;  S.  v.  Keena,  6S 
Conn.  329,  28  A.  522;  Smoke  v. 
S.,  87  Ala.  143,  6  So.  376;  Kruger 
V.  S., 135  Ind.  673,  35  N.  E. 1019- 
fiee  S.  V.  Kroscher,  24  Wis.  64. 

Not  his  own.  "Did,  etc.  wlUfuUy 
burn  a  certain  prairie,  the  said 
prairie  not  being  his  own,"  was  held 
good.  S.  V.  WWte,  41 Tex.  64;  P. 
V.  DavlB, 135  Cal.  162，  67  P.  69. 

28.  Dir.  ft  P.,  § 183;  Mott  t.  S.. 
29  Ark.  147;  S.  v.  Roe, 12  Vt  98; 
S.  V.  Johnson,  93  Mo.  73.  And  see 
Stevens  v.  C,  4  Leigh,  683.  As  to 
a  Jail, S.  V.  Whitmore, 147  Mo.  78, 
47  S.  W. 1068,  laying  ownership 
in  sheriff  who  had  charge. 

29.  Reg.  V.  Newboult,  supra. 
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actual  possession,  whether  another  has  a  better  right  to  it 
than  he,  or  not"  Even 一 

§37. 1. A  Wrongful  Occupancy, ~ by  one  in  his  own 

right,  will  support  the  allegation  of  ownership.*^   But ― 

2.  A  Servant's  Occupancy ~ is  the  master's,  in  whom 
therefore  the  ownership  is  to  be  laid"  Moreover, 一 


80.  New  Crim.  Law,  II,  8S 12, 
13;  S.  V.  Toole,  29  Conn.  342»  76 
Am.  D.  609;  S.  v.  Gallor,  71 N.  C. 
き 8, 17  Am.  R.  8;  P.  v.  Wooley, 
44  Cal.  494;  S.  v.  Moore,  61 Mo. 
276;  Woodford  v.  P.,  62  N.  Y. 117, 
126,  20  Am.  R.  464;  TuUer  v.  8.,  8 
Tex.  Ap.  501;  Levy  v.  P.,  80  N.  Y. 
327;  S.  V.  Hannett,  64  Vt  83;  P. 
T.  Eaton,  59  Mich.  559, 100  N.  W. 
208;  Adams  v.  S.,  62  Ala.  177;  P.  v. 
Fairchlld,  48  Mich.  31; S.  v.  Brad- 
ley, 1 HouBt.  Crim.  164.  And  see 
S.  V.  Lyon, 12  Conn.  487;  post,  §§ 
137,  138;  P.  V.  DaviB, 135  Cal.  162； 
67  Pac.  59;Lip8chitz  v.  P.,  25  Colo. 
261, 53  Pac.  1111;  Com.  v.  Napier, 
27  Ky.  L. 131, 84  S.  W.  536;  S.  v. 
Hunt, 190  Mo.  853,  88  S.  W.  719; 
S.  V.  Carter,  49  S.  C.  265.  27  S.  B. 
106;  Kelley  v.  S.,  44  Tex.  Cr.  Ap. 
187,  70  S.  W.  20;  Dunlap  v.  S.,  50 
Tex.  Cr.  Ap.  504,  98  S.  W.  845. 

31.  Rex  V.  Wallis, 1 Moody,  344; 
2  Rubs.  Crimes  (5th  Eng.  Ed.)  920; 
post,  § 138. 

32.  Hickman's  Case,  2  East,  P. 
C. 1034.  East  says:  "It  requires 
great  nicety  in  some  cases  to  dls- 
tlnguish  the  person  who  may  be 
said  to  occupy  suo  jure,  and  against 
whom  the  offense  must  be  laid  to 
have  been  committed.  In  Gland- 
field's  Case,  it  appeared  that  the 
out-houses  burned  were  the  prop- 
erty of  Blanche  Silk,  widow,  but 
were  only  made  use  of  by  John 
Silk,  her  son,  who  lived  with  ber, 


after  his  father's  death,  in  the  dwell- 
ing-house  adjoining  the  out-houses, 
and  took  upon  him  the  sole  man- 
agement of  the  farm,  with  which 
these  out-houses  were  used,  to  the^ 
loss  and  profit  of  which  he  alone 
stood,  though  without  any  particu- 
lar agreement  between  him  and  his 
mother;  and  he  paid  all  the  sery* 
ants,  and  purchased  all  the  stock; 
but  the  legal  property  both  !n  the 
dwelling-house  and  farm  wag  in  the 
mother,  and  she  alone  repaired  the 
dwelling-house  and  the  oat-houses 
in  question.  Health,  J.,  held  that 
as  to  the  stable,  pound,  and  hog- 
sties  which  the  son  alone  used,  the 
Indictment  must  lay  them  to  be  In 
his  occupation  ；  and  as  to  the  brew- 
house  (another  of  the-  out-houses 
burned ) ,  the  mother  and  son  both 
ocrastonally  paying  for  ingredients, 
the  beer  being  used  in  the  family* 
to  the  expenses  of  which  the  mother 
in  part  contributed,  though  without 
any  particular  agreement  as  to  the 
proportion,  that  the  same  should 
be  laid  In  their  Joint  occupatioix 
The  prisoner  was  afterwards  con- 
victed on  a  second  indictment 
(which  contained  two  counts,  the 
first  laying  the  occupation  in  tne 
son  alone,  the  other  laying  it  in 
the  mother  and  son),  drawn  agree 
ably  to  this  opinion;  the  first  hav* 
Ins  improperly  laid  tbe  whole 
preirises  as  In  the  sole  occupation 
of  the  mother;   and  he  was  ex- 
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3.  Ownership  is  Presumed, ~ in  matter  of  evidence,  from 
occupancy"   Again, ― 

4.  Other  Reasons ~ may  govern  a  different  case;  as, 
where  a  statute  makes  punishable  the  burning  of  a  structure 
not  used  for  dwelling,  so  that  the  offense  is  not  against 
the  habitation,  there  is  no  objection  to  laying  the  owner- 
ship in  one  in  whom  is  the  fee,  though  it  is  under  lease  to 
a  tenant  in  possession." 

§  38.  Separate  Families, occupying  each  its  particular 
rooms  in  a  house,  create  distinctions  as  to  ownership  ex- 
plained elsewhere"    If  the  tenements  are  distinct,  con- 


eouted."  2  East,  P.  C. 1034,  1035. 
See  also  S.  v.  Fish,  3  Dutcher, 
323;  Davis  v.  S.，  52  Ala.  357; 
Harvey  v.  S"  67  Ga.  639;  S.  v. 
Haynes,  66  Me.  307,  22  Am.  R.  569; 
post  fi 138. 

33.  S.  V.  Taylor.  45  Me.  322;  S. 
V.  Jaynes,  78  N.  C.  504;  S.  v.  Bur- 
rows, 1 Houst.  Crlm.  74;  Hannigan 
V.  S., 131 Ala.  29,  31 So.  89;  P.  v. 
Davis, 135  Cal.  162，  67  P.  59;  Morgan 
V.  S., 120  Ga.  499,  48  S.  E.  238. 
Proof  of  locality  by  street  and  num- 
ber, or  by  being  near  to  well-known 
land  marks  Is  sufficient  If  one  is 
Indicted  for  arson  of  his  own  house, 
ownership  must  be  strictly  proved; 
otherwise  not.  P.  v.  Handley, 100 
Cal.  370,  34  P.  853;  P.  v.  Laverty, 
9  Cal. Ap.  756, 100  P.  899;  Heard 
V.  8., 116  Term.  713,  94  S.  W.  605; 
Goldsmith  v.  S.，  46  Tex.  Cr.  556,  81 
S.  W.  710.  Ownership  may  be 
•proved  by  a  certified  copy  of  a 
deed.  Com.  v.  Preece, 140  Mass. 
276,  278,  5  N.  E.  494,  or  by  any 
proof  competent  In  a  civil  action, 
as  a  receipt  for  rent.  S.  v.  Watson, 
47  Ore.  543,  85  P.  336.  An  allega- 
tion of  ownership  by  a  trustee  in 
bankruptcy  may  be  proved  by  a 


copy  of  the  proceedings  certified 
by  the  referee.  Morgan  v.  8., 120 
Ga.  499,  48  S,  E.  238;  Harrell  v. 
S., 121 Ga.  207,  49  S,  E.  703. 

34.  P.  V.  Fisher,  51 Cal.  319.  And 
see  P.  V.  Simpson,  50  Oal.  304;  S. 
V.  Moore,  61 Mo.  276;  P.  v.  Shain- 
.wold,  51 Cal.  468;  Johnson  v.  S.， 
1 Ala.  Ap.  148,  55  So.  268.  As  to 
variance  In  proving  ownership  see 
Smoke  v.  S.,  87  Ala.  143,  6  So.  676; 
P.  V.  Winson, 113  Cal.  403，  45  P. 
708.  64  Am.  St.  357,  33  L.  R.  A. 
374;  Kruger  v.  S., 135  Ind.  573,  35 
N.  E. 1019;  Burger  v.  S.,  34'  Neb. 
397,  51 N.  W. 1027. 

36.  Stat.  Crimes,  S§  277-289, 
particularly  §  286.  A  house  a  man 
occupies  in  part  for  his  dwelling, 
letting  the  rest  to  lodgers,  is  all 
properly  described  as  his.  And  it 
is  not  otherwise  though  he  has 
made  an  assignment  In  bankruptcy, 
if  the  assignee  has  not  taken  poa- 
session.  Rex  v.  Ball, 1 Moody,  30. 
A  room  separately  leased  to  a  mer- 
chant for  a  store,  having  no  com- 
munication with  the  other  parts  of 
the  building,  Is  well  laid  as  the 
lessee's.  S.  v.  Sandy,  3  Ire.  670.  A 
building  occupied  partly  by  a  ten- 
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fltituting  separate  houses,  the  ownership  should  be  laid  in 
him  whose  tenement  is  burned.  To  lay  it  in  all  collectively 
implies  a  joint  occupancy,  contrary  to  the  fact  to  be 
proved"  And  an  indictment  charging  that  the  defendant 
did  "in  a  certain  store  of  one  H"  set  fire,  etc.,  is  not  sus- 
tained by  proof  of  setting  fire  in  the  same  building,  but 
in  a  different  room  from  the  one  occupied  as  a  store  by  H.^^ 
§  39.  Form  of  Alleging  Ownership" 一 The  burning  may 
te  charged  to  be  of  the  house  of  A,^®  or  belonging  to  one 
A，4o  or  occupied  by  A  as  a  residence,"  or  in  the  possession 
of  A,42  or  the  property  of  A.*^  That  it  "was  then  and 
there  the  property  of  one  L,  and  was  then  and  there  the 
dwelling-house  of  one  C，"  was  adjudged  msuflScient  ；  be- 
cause of  the  uncertainty  whether  it  was  C，s  or  L's.  Neither 
•could  the  defect  be  cured  by  any  rejecting  of  surplusage.*^ 

§  40.   Human  Being  in  House : 一 

, 1. Fact ~ Name. 一 The  indictment  on  a  statute  making 
it  an  aggravated  offense  to  set  fire  to  a  house  wherein  is 
a  human  being  must  state  that  there  was  in  the  house  such 
being,  yet  not  necessarily  his  name"   And 一 


tint  who  usually  lodged  there  and 
in  part  by  the  owner,  was  held  to 
he  rightly  described  ae  the  dwell- 
ing-house of  the  tenant  Shepherd 
V.  P., 19  N.  Y.  537.  See  poBt,  i 138. 

36.  S.  V.  Toole,  29  Conn.  342,  76 
Am.  D.  602. 

37.  ST.  V.  Tennery,  9  Iowa,  436. 
And  Bee  P.  v.  Falrchlld,  48  Mich.  31. 

38.  See  post,  § 139. 

39.  Wolf  V.  S.，  53  Ind.  30;  Rex  v. 
Bonnayan, 1 Leach,  69;  Hannlgan 
V.  S., 131 Ala.  29;  Jordon  v.  S.» 
142  Ind.  422,  41 N.  E.  817. 

40.  C.  V.  Hamilton, 15  Gray,  480; 
Woodford  P.,  62  N.  Y. 117,  125, 
126,  20  Am.  R.  464. 

41.  Young  V.  C., 12  Bush,  243. 
And  see  TuUer  v.  S.,  8  Tez.  Ap« 
601. 


42.  Hex  V.  Wallls, 1 Moody,  344; 
Kelley  v.  S.，  44  Tex.  Cr. 187.  70  S. 
W.  20;  S.  V.  Daniel, 121 N.  C.  574, 
28  S.  E.  855. 

43.  Woodford  v.  P.,  supra,  p.  126; 
Goff  V.  S.,  60  Fla. 13, 17.  53  So.  327; 
S.  V.  Daniel, 121 N.  C.  574,  28  S.  E. 
255  "In  possession  of  not  neces- 
sary. 

44.  P.  V.  Myers,  20  Cal. 76.  As 
to  occupation  by  lessee.  S.  v.  Gra- 
ham, 121 N.  C.  623,  28  S.  E.  409; 
S.  V.  Barrett,  2  Perm.  (Del.)  297, 
47 ん 381;  Gutgesell  v.  S.  (Tex.  Cr. 
Ap. 1898),  43  sr.  W. 101. 

45.  S.  V.  Aguila, 14  Mo.  130; 
Woodford  v.  P.,  62  N.  Y. 117,  20 
Am.  R.  464;  Beaumont  v.  S" 1 
Tex.  Ap.  533,  28  Am.  R.  424.  See 
Reg.  V.  Fletcher,  2  Car.  A  K.  215; 
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2.  The  Full  Statutory  Terms, ~ describing  the  offense, 
must  be  reproduced.*® 

§  41. Allegation  of  Place : — 

"There  situate/' ~ The  words  "there  situate,"  com- 
monly employed  in  addition  to  the  ordinary  allegation  of 
venue,"  do  not  seem  necessary  in  principle,  or  on  the  Eng- 
lish" or  American"  authorities. 

§  42.   Allegation  of  Intent : 一 

1.  "Feloniously," ~ in  most  of  the  States,  if  the  oflfense 
is  felony  as  it  is  at  the  common  】€w,  must  occur  in  the 
indictment"   Also, 一 

2.  "Wilfully,"  "Maliciously ノ, 一" The  burning,"  says 
Archbold,  "must  be  done  wilfully  and  maliciously,  in  or- 
der to  be  an  offense  either  at  common  law  or  within  Stat. 
7  Will. 4  & 1 Vict.  c.  89."  "  But  he  adds:  "If  the  act  be 
proved  to  have  been  done  wilfully,  it  may  be  inferred  to 
have  been  done  maliciously,  unless  the  contrary  be  proved. 
The  absence  of  malice  or  spite  to  the  owner  is  no  answer  to 
the  charge. ， , ぬ Moreover, ― 


Reg.  V.  Paice, 1 Car.  ft  K.  73;  Lacy 
V.  S., 15  Wis. 13;  Dick  S.,  63 
MisB.  384;  Dir.  ft  F.,  S 188;  S. 
Jones, 171 Mo.  401,  404,  71 S.  W. 
680,  94  Am.  St.  786;  Page  v.  Com" 
26  Gratt  (Va.),  943;  Childress  v. 
S.,  86  Ala.  77,  5  So.  776. 

46.  Lewis  V.  S.,  49  Miss.  864. 
And  see  Page  v.  C"  26  Grat.  943; 
Woodford  v.  P.,  supra. 

47.  Ante,  S  33.   See  post,  S 135. 

48.  Rex  V.  Napper, 1 Moody,  44. 

49.  Dir.  ft  P.,  8 179,  note;  C.  v. 
Lamb, 1 Gray,  493;  S.  Gwlnn, 
24  S.  C. 146;  S.  V.  Moore,  24  S.  G. 
150,  58  Am.  R.  241.  See  C.  v. 
Barney, 10  Cnsh.  480;  S.  v.  Price, 
6  HalBt.  203;  S.  t.  Galfrey,  4  Chand. 
163,  165;  S.  White,  41 Tex.  64; 
8.  V.  Wacker, 16  Mo.  Ap.  417. 


50.  Vol. 11,  S§  634-637;  ante,  H 
33,  85;  KeUenbeck  S., 10  Md.  431， 
69  Am.  D. 166.  See  S.  v.  Keen,  9 & 
N.  C.  646;  Mott  T.  S.,  29  Ark.  147. 

51.  Archb.  Crlm.  PI. A  Bv. (10th 
Lond.  Bd.)  814;  S.  v.  Hand, 1 Maw. 
(Del.)  545,  41 AU. 192;  S.  Har- 
vey, 130  Iowa,  394， 106  N.  W.  938； 
Boone  t.  S.  (Miss.  1903),  33  So. 
172. 

62.  lb.  Referring  to  Rex  Sal- 
mon, Ru88.  ft  Ry.  26;  S.  v.  Ross, 
77  Kan.  841, 94  P.  270.  "Malicious'- 
is  not  necessary  under  Missouri 
statute.  S.  V.  McCoy, 162  Mo.  383, 
62  S.  W.  991.  '^Wantonly  and  wil- 
fully" under  statute.  S.  v.  Pierce, 
123  N.  C.  745.  31 S.  E.  847；  P.  v. 
Haynes,  38  How.  Pr.  369. 


お 43，  44 
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§  43. 1. I'urtber. 一 One  can  hardly  be  certain  whether 
or  not  both  "wilfully"  and  "inalicioTidy"  are  indispens- 
able at  the  common  law.  Practically  the  pleader  in  cau- 
tion will  insert  both.  Most  of  the  statutes  have  both,  con- 
junctivey  connected  ；  then  probably  both  must  be  inserted 
in  the  indictment  to  avoid  a  variance.  Yet ' 《 maliciously, ， ， 
in  the  indictment,  has  been  adjudged  an  equivalent  for 
"wilfully"  in  the  statute"  On  the  other  hand,  "malic- 
iously" is  of  somewhat  larger  meaning  than  "wilfully," 
which,  in  an  indictment,  would  not,  therefore,  supply  the 
place,  it  is  presumed,  of  "malicioiisly"  in  the  statute." 
And— 

2.  "Voluntarily,"— The  words  of  a  statute  being  "fel- 
oniously, unlawfully,  and  maliciously,"  and  of  the  indict- 
ment, "feloniously,  voluntarily,  and  maliciously,"  the  va- 
riance was  held  to  be  fatal." 

§44.  "Maliciously"  not  in  Statute. ~ Malice  being  an 
ingredient  in  common  law  arson,  it  has  been  deemed  to  be 
such  even  in  arson  under  a  statute  which  does  not  contain 
the  term  or  its  equivalent  ；  so  that  the  statutory  indictment 
must  charge  the  act  to  have  been  done  maliciously.  Thus, 
under  the  words  * 《 shall  be  guilty  of  burning  any  dwelling- 
house,  store,  cotton-house,  gin,  or  out-house,  bam,  or  sta- 
ble, or  shall  be  accessory  thereto,"  an  indictment  fully 
within  them  yet  containing  no  averment  of  malice  was  held 
to  be  bad.*® 


53.  Chapman  y.  C,  5  Wheat.  427, 
34  Am.  D.  565;  P.  v.  Haynes,  65 
Barb.  450,  38  How.  Pr.  369. 

64.   Vol. 11,  S  612  and  notes,  613. 

55.  Rex  V.  Reader,  4  Car.  ft  P. 
245;  Rex  v.  Turner, 1 Moody,  239. 

56.  Jesse  v.  S.,  28  Miss.  100. 
Maxwell  v.  8"  68  Miss.  339,  8  So. 
546;  Bee,  S.  v.  Harvey, 130  Iowa, 

106  N.  W.  938;  as  to  malice 
tinder  statute.  The  rule  of  plead- 
ing, under  which  this  decision  pro- 
ceeded, was  stated  by  Handy,  J" 
as  follows:    "If  the  words  used  in 


the  statute  do  not,  in  view  of  the 
nature  of  the  offense  and  the  recog- 
nized principles  of  law,  describe 
the  offense  so  as  to  convey  to  the 
mind  a  full  and  clear  idea  of  every- 
thing necessary  to  constitute  the 
crime,  in  such  case  the  full  meas- 
ure of  the  offense  must  be  charged 
by  the  use  of  such  words  as  are 
necessary  and  proper,  under  estab- 
lished rules  of  law,  to  characterize 
it.  The  difference  is  simply  that 
between  offenses  which  are  fully 
and  clearly  defined  In  the  statute^ 
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§  45. 1. Follow  Statute. ~ As  to  the  intent,  equally 
with  the  rest,  the  indictment  on  a  statute  must  follow  it* 
language,?  And 一 

2.  To  Injure. 一 To  fill  the  terms  of  some  of  the  statutes, 
it  must  be  added  that  the  intent  was  to  injure  some  per- 
son,8 _ jjot  necessarily  the  one  in  possession  of  the  struc- 
ture" Thus,— 

§45  a.  To  Defraud  Insurers ~ is  a  common  form  of  the 
statutory  intent  ；  ^  in  which  case,  it  must  be  laid  in  the 
indictment,  and  proved  as  laid." 

§  46.    Allegation  of  the  Burning : — 

At  Common  Law ~ "Set  Fire  to" — "Burn." ~ The  mean- 
ing of  these  terms  is  elsewhere  stated.®^  The  ordinary 
common  law  indictment  has  both"   Chitty's  form  is  that 


and  such  as  are  described  generally. 
In  the  former,  the  description  con- 
tained in  the  statute  is  sufficient; 
in  the  latter,  the  offense  must  be 
charged  agreeably  to  the  rules  of 
the  common  law."  Pp.  109,  110. 
See  Vol. II,  §  623  et  seq.  As  to  the 
point  of  the  text,  see  also  Rex  v. 
Minton,  2  East,  P.  C. 1021;  Kellen- 
beck  V.  S., 10  Md.  431， 69  Am.  D. 
166;  Reg.  V.  Lyons,  Bell, C.  C.  38, 
45.  And  see  S.  v.  England,  78  N.  C. 
552.  Maliciously  not  necessary  in 
Indictment.  State  v.  McCoy, 126 
Mo.  683,  62  S.  W.  991.  But  It  is 
safe  to  say  that  under  most  of  the 
statutes  willfullness  and  malice  or 
a  malicious  Intent  must  be  alleged 
and  proved. 

57.  Dir.  &  F.,  § 180;  C.  v.  Squire, 
1 Met  258;  Chapman  v.  C,  5 
Whart.  427,  34  Am.  D.  565;  S.  v. 
Hill, 55  Me.  365. 

58.  Ante,  §  36;  Reg.  v.  Palce, 1 
Car.  &  K.  73;  Rex  v.  Newlll, 1 
Moody,  458;  Rex  v.  Smith,  4  Car. 
ft  P.  569;  see  Goff  v.  S.,  60  Pla. 
13, 17,  53  So.  327.    But  In  S.  v. 


Snellgrove,  71 Ark.  101, 71 S. 
266,  such  an  allegation  was  held 
surplusage;  see  P.  v.  Fanshawe, 137 
N,  Y.  68,  32  N.  B. 1102. 

59.  Rex  V.  WalllB, 1 Moody,  344; 
Reg.  V.  Lyons,  Bell, C.  C.  38. 

60.  New  Crlm.  Law.  II  S 12  r 
Reg.  V.  Lyons,  Bell, C.  C.  38. 

61.  Dir.  &  F.,  §§ 184-187;  Staaden 
V.  P.,  82  111.  432,  25  Am.  R.  333; 
Evans  v.  S.,  24  Ohio  St.  458;  P.  v. 
Hughes,  29  Cal.  257;  P.  v.  Schwartz^ 
32  Cal.  160;  Reg.  v.  Kltson,  Dears. 
187,  188;  S.  V.  England,  78  N.  C. 
522;  S.  V.  Porter,  90  N.  C.  719; 
see  Reg.  v.  Newboult,  Law  Rep. 1 
C.  C.  344;  C.  V.  Goldstein, 114  Mass. 
272;  Baker  v.  S.,  25  Tex.  Ap. 1, S 
Am.  St.  427;  compare  as  to  allega- 
tions, Goff  V.  S.,  65  Fla. 13, 17,  53 
So.  327;  Part)  v.  S., 143  Wis.  561， 12g 
N.  W.  65;  intent  to  defraud  or  in- 
jure not  required  In  absence  of  a 
statute.  S.  V.  McCarter,  4  S.  E.  553, 
98  N.  C.  637. 

62.  Stat.  Crimes,  §§  310,  311; S. 
V.  Deimin,  32  Vt. 158,  163. 

63.  Ante,  §  33. 
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the  defendant  "feloniously,  etc.,  did  set  fire  to,  and  the 
same  house  then  and  there,  by  such  firing  as  aforesaid, 
feloniously,  wilfully,  and  maliciously  did  bum  and  con- 
sume. ， ， " But  the  common  law  definitions  has  only  *  *  bum  ； ， ， 
and  it  is  not  easy  to  see  that  to  expand  the  allegation  be- 
yond it,  by  "set  fire  to,"  can  make  better  what  otherwise 
is  abundantly  good.  We  shall  assume,  therefore,  that 
"buni,"  alone  is  adequate  at  the  common  law.  But 一 

§47.  Some  of  the  Statutes ~ have  "set  fire  to,"  others 
"bum;"  and  whichever  is  the  statutory  term,  it  ought 
properly,  and  perhaps  necessarily,  to  be  in  the  indictment.®* 
Both  are  not  essential.®^  Or,  if  the  statute  is  in  the  alter- 
native, "set  fire  to  or  bum,"  either  will  snffice.a?  Still,  in 
Maine,  where  the  statute  had  "burn,"  "set  fire  to"  was 
held  to  be  a  permissible  equivalent;  ®®  while  in  Virginia,®^ 
Arkansas"  and  North  Carolina,"  the  contrary  was  with 
perhaps  a  nicer  accuracy  adjudged.  Even  if  we  accept 
the  Maine  doctrine,  it  will  not  necessarily  follow  that 
"bum,"  in  the  indictment,  can  take  the  place  of  "set  fire 
to"  in  the  statnte.'^^ 

§  48.   Further  of  the  Indictment  ： — 

Value. 一 If  the  punishment  to  be  inflicted  is  greater  or 
less  according  to  the  value  of  the  property,  the  value  must 
be  stated  in  the  indictment  ；^^  because  every  indictment, 


64.  3  Chit.  Crlm.  Law,  1127. 
"Set  fire  to"  In  an  indictment  is 
equivalent  to  burn.  Benbow  v.  S., 
128  Ala. 1, 29  So.  553;  Graham  v. 
S.,  40  Ala.  659,  664;  S.  v.  Hull, 83 
Iowa,  112,  48  N.  E.  917. 

65.  Vol. II,  $  613  (2);  Archb. 
Crlm.  PI.  ft  Ev. (10th  Lond.  Ed.) 
314;  Howel V.  5  Grat.  664; 
Hester  v.  S., 17  Ga. 130;  Cochrane 
V.  S.,  6  Md.  400：  S.  V.  Brand,  77 
N.  J.  486,  72  A.  131.  Intent  to  burn 
and  consume  need  not  be  pleaded. 
S.  V.  McCoy, 162  Mo.  383,  62  S.  W. 
991. 

66.  Rex  V.  Salmon,  Rusb.  St  Ry. 


26;  Rex  V.  Stallion, 1 Moody,  398  r 
P.  V.  Myers,  20  Cal. 76. 

67.  Polsten  v.  S.， 14  Mo.  463;  P. 
V.  Falrchlld,  48  Mich.  31, 11 N.  I 
773;  P.  V.  Myers,  20  Cal. 76,  78. 

68.  S.  V.  Taylor,  45  Me.  322. 

69.  Vol. II,  S  613  (2);  Howel  v. 
Com.,  5  Grat.  (Va.)  664,  670. 

70.  Mary  v.  S.,  24  Ark.  44,  81 
Am.  D.  60. 

71. S.  V.  Hall, 93  N.  C.  571. 

72.  Stat.  Crimeg,  §  311.  As  to 
proof  of  "burning."  S.  v.  Dinneen,. 
7  Pen.  (Del.)  505,  76  Atl.  623. 

73.  Vol. II,  §§  540,  566，  567. 
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for  whatever  offense,  must  set  out  every  fact  which  the 
law  makes  an  element  in  the  punishment"  But  where 
the  value  is  not  such  a  circumstance,  it  need  not  be  al- 
leged" 

§  48  a.  Degrees. ~ In  some  of  the  States,  the  statutes 
-divide  arson  into  degrees,  distinguished  by  specified  cir- 
cumstances, and  differing  in  their  punishments.  Thereupon 
the  indictment  must  state  the  circumstances,  within  the 
rule  of  the  last  section.  Yet  sometimes,  consistently  with 
this  rule,  the  terras  of  the  statute  and  of  the  indictment 
will  permit  a  verdict  for  one  or  another  degree  according 
io  the  facts  proved" 

§48b.   One  Offense  or  more ~ (Defraud  Insurers). ― 

Where  the  burning  is  to  defraud  insurers,  it  is  one  offense 
only  though  different  insurers  have  separate  policies  on 
ihe  property."  And  where  the  offender  sets  fire  to  one 
house  to  bum  it,  but  by  its  communicating  more  are  con- 
sumed, he  may  be  charged  for  the  whole  in  one  count  as 
one  offense.78 


74.   Vol.  I,  S  77  et  seq. 

7B.  C.  V.  Hamilton, 15  Gray,  480, 
482;  Brown  v.  S.,  52  Ala.  345;  Ayres 

S" 115  Tenn.  722,  91 S.  W. 195; 
Wolf  V.  Com.,  30  Grat  (Va.)  833. 

76.  Brown  v.  S.,  52  Ala.  345； 
Didleu  V.  P.,  4  Par.  Cr.  (N.  Y.) 
：593；  Woodford  v.  P.,  62  N.  Y. 117, 
20  Am.  R.  464;  Dedieu  v.  P.,  22 
N.  Y. 178.  And  see  Sands  v.  S., 
せ 0  Ala.  201;  Cook  v.  S"  83  Ala.  62, 
3  Am.  St.  688.  As  to  the  form  of 
the  verdict  see  Davis  v.  S.，  52  Ala. 
357;  P.  V.  Coch,  53  Cal.  627;  P.  v. 
Baza,  53  Cal.  690.  The  degree  need 
not  be  alleged  if  the  facts  are.  P. 
V.  Russell, 81 Cal.  616,  23  P.  318; 
S.  V.  Young,  9  N.  D, 165,  82  N.  W. 
420,  arson  In  third  degree.  James 
V.  S., 104  Ala.  20, 16  So.  94. 

77.  C.  V.  Goldstein, 114  Mass. 
272. 


The  corporate  existence of  the 

insurance  company,  or  whether  It 
was  a  domestic  or  foreign  one, 
need  not  be  averred  or  speciflcally 
proved.  Johnson  v.  S.,  66  Ind.  204. 
And  see  Dir.  &  F"  S  79  and  note; 
Vol. II,  S  6S2.  Contra,  P.  y. 
Schwartz,  32  Cal.  160;  Stooden  v. 
P.,  82  111,  432,  25  Am.  333.  The  In- 
tent must  be  alleged  specifically  and 
BO  proved.  Mai  v.  P.,  224  IlL  414, 
79  N.  E.  633. 

78.  Woodford  v.  P.,  62  N.  Y. 117. 
20  Am.  R.  464. 

Joinder.  As  to  the  Joinder  of 
counts  and  offenses  in  arson,  see 
also  Miller  v.  S.,  45  Ala.  24;  Mitch- 
ell V.  S.，  5  Coldw.  53;  C.  v.  Cain, 
102  Mass.  487.  Allegation  of  burn- 
ing several  buildings  at  one  time 
is  sustained  by  proof  of  one  or 
more.  P.  v.  Stewart, 163  Mich. 1, 
17  Det.  Leg.  N.  775, 127  N.  W.  816. 
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§  49.  In  Attempts ~ to  bum,  the  indictment  need  not  de- 
scribe the  combustible  materials  employed" 

II.  The  Evidence. 

§50. 1. Intent. ~ At  common  law,  this  offense  not  re- 
quiring a  specific  intent,  no  other  than  that  implied  by 
"the  words  "feloniously,  wilfully,  and  maliciously,"  or 
their  accepted  equivalents,  need  be  either  averred  or 
proved.si  Under  some  of  the  statutes  there  must  be  a 
showing  of  a  particular  intent  which  they  severally  spe る- 
ify,82  to  the  satisfaction  of  the  jury.®*   Thus, ― 

2.  Defraud  Person. ― If  the  statutory  charge  is  that  the 
T^uming  was  to  defraud  a  particular  person,  it  "must," 
says  Archbold,®*  "be  proved  as  laid."  Still,  within  the 
rule  that  one  is  presumed  to  intend  the  natural  and  prob- 
able consequences  of  Lis  act,  the  proof  of  a  wilful  burning 
siifficiently  establishes  that  it  was  with  the  intent  to  injure 
the  owner  or  occupier  of  the  structure  burned"  Yet 一 


79.  C.  V.  Flynn,  3  Ciish.  529.  In- 
stigations of  otherB  to  set  lire  by 
an  offer  of  a  bribe  or  by  furnish- 
ing them  with  the  means  is  an 
attempt.  Com.  v.  Peaslee, 177  Mass. 
267,  59  N.  E.  55;  S.  v.  Taylor,  47 
Ore.  450,  4  L.  R.  A.  (N.  S.)  417, 
M  P.  82. 

80.  New  Crim.  Law,  II,  S 14  (1). 

81.  Dir.  &  R,  S 179;  S.  v.  Jones, 
106  Mo.  302, 17  S.  W.  366. 

82.  lb.,  § 180;  Staaden  v.  P.,  82 
Til.  432,  25  Am.  333. 

83.  S.  V.  Phifer,  90  N.  C.  721; 
S.  V.  Lockwood  (Del.  Gen.  Seas. 
1909),  74  A.  2.  It  must  be  proved 
"beyond  reasonable  doubt  that  the 
burning  wsus  not  accidental.  Win- 
«low  V.  S"  76  Ala.  42;  Jesse  v.  S., 
28  Miss.  100,  .109;  Thomas  v.  S., 
41 Tex.  27;  Com.  v.  Phillips, 12  Ky. 
X,.  410' 14  S.  W.  378;  Jenkins  v.  S., 

3  C.  P.— 79 


53  Ga.  33;  Brown  v.  Com.,  87  Va. 
215, 12  S.  E.  472;  WllllamB  v.  S., 
126  Ga.  741, 54  S.  E.  661; S.  v. 
Pienlck,  46  Wash.  523,  90  P.  646, 11 
L.  R.  A.  (N.  S.)  987;  Ragland  T. 
S.,  2  Ga.  Ap.  492,  58  S,  E.  689.  The 
presumption  is  that  it  was  acci- 
dental if  nothing  appears  to  the 
contrary.  Williams  v.  S.， 125  Ga. 
741. 54  S.  E.  661;  Ragland  v.  S.,  2 
Ga.  Ap.  492,  8  S.  E.  689;  West  v. 
S.,  6  Ga.  Ap.  105,  64  S.  E. 130. 

84.  Archb.  Crim.  PI. &  Ev. (10th 
Lond.  Ed.)  316,  317. 

85.  Rex  V.  Farrington,  Russ.  ft 
Ry.  207.  And  see  Reg.  v.  Davles, 
1 Fost  &  R  69;  Reg.  v.  Heseltine, 
12  Cox,  C.  C.  404,  5  Bug,  Rep.  483； 
Vol. II,  § 1100.  Information  need 
not  allege  insurers  were  authorized 
to  do  business  in  the  State.  Parb. 
V.  S., 143  Wis.  561, 128  N.  W.  65. 


1250  New  Criminal  Pbocbdubb.  %  50 


3.  Intent  to  defraud  Insurers. ~ Where  the  defendant  is 
owner,  and  the  allegation  is  that  the  burning  was  to  de- 
fraud insurers,  the  presumptions  are  balanced ；  and,  say& 
Archbold,  "the  intent  to  defraud  cannot  be  inferred  from 
the  act  itself,  but  must  be  proved  by  other  evidence.  ， ,  The 
insurance  policy  must  be  produced,®*  and  the  jury  must  be 
satisfied  that  he  knew  of  its  existence  ；  such  knowledge 
being  a  necessary  ingredient  in  the  intent  to  injure.®''  Evi- 
dence that  the  insurance  was  for  more  than  the  worth  of 
the  building  is  j  ertiiient  ；  also,  that  the  defendant  at- 
tempted to  procure  payment  of  what  was  thus  excessive.®^ 

4.  The  Means 一 by  which  the  burning  was  effected  are 
immaterial ； as,  where  thr  charge  was  the  setting  of  fire  to 
some  woods,  proof  that  it  was  set  to  a  summer-house  there- 


86.  Rex  V.  Gilson,  Rubs,  ft  Ry. 
138;  Rex  V.  Doran, 1 Esp.  127;  P. 
V.  Vasalo. 120  Cal.  168,  52  P.  305； 
Meister  v.  P.,  31 Mich.  99.  And 
may  be  read  without  proof  of  the 
corporate  existence  of  the  company. 
Johnson  v.  S.,  65  Ind.  204.  Contra* 
a9  to  producing  policy  when  accus- 
ed is  not  owner.  P.  v.  Goldberg, 
130  N.  Y.  S.  768. 

87.  Martin  v.  S.,  28  Ala.'  71. 
8S.   Shepherd  v.  P., 19  N.  Y.  637; 

S.  Cohn,  9  Nev.  179;  C.  Hud- 
son, 97  Mass.  565;  S.  v.  Watson,  63 
Me.  128;  C.  V.  McCarthy, 119  Mass. 
354;  Hinkle  v.  S,, 174  Ind.  276, 
91 N.  E. 1090：  Hooker  v.  S..  98  Md. 
145，  56  Atl.  390:  P.  v.  Kelly. 153 
N.  Y.  631, 47  N.  E. 1110;  dlsmlBBlng 
appeal. 11 A.  D.  496,  42  N.  Y.  S. 
756. 

89.  P.  Trim,  39  Cal. 75;  Reg. 
V.  Gray.  4  Post.  &  R, 1102;  Stitz  v. 
S.， 104  Ind.  359,  4  N.  E. 145.  And 
Bee  P.  V.  Levlne,  85  Cal. 39,  44,  22 
P.  969,  24  P.  631; C.  v.  Mafcely, 131 
MaM.  421;  P.  V.  Fitzgerald. 156  N. 
Y.  253,  50  N.  B.  846;  reversing  20 


A.  D. 139,  46  N.  Y.  S. 1020, 12 
Y.  Cr.  524.  Whore  the  accused  Is 
charged  with  arson  to  secure  in- 
surance money  the  amount  of  the 
loss,  V.  Seyine  (Cal.), 22  P. 
969;  the  value  of  the  property,  S. 
V.  Ward,  61 Vt. 153, 17  A.  483; 
S.  V.  Harvey, 130  Iowa,  393, lOS 
N.  W.  938,  and  the  acceptance  by 
him  of  a less  amount  than  claimed. 
S.  V.  Bland,  77  N.  J.  L.  486.  72  A. 
131,  may  be  proved.  The  written 
proof  of  loss,  sworn  to  and  signed 
by  the  accused,  Is  admissible.  P. 
V.  Mix, 149  Mich.  260, 112  N.  W. 
907.  The  contents  and  execution  of 
the  insurance  policy  must  be  proved 
by  parol  if  accused  does  not  pro- 
duce It.  Knights  V.  S"  68  Neb.  225^ 
78  N.  W.  508,  76  Am.  St.  78n.  It 
may  be  shown  also  that  the  accused 
forbade  the  removal  of  property 
from  his  house.  Bluman '  y.  S.,  33 
Tex.  Cr.  43,  21 S.  W. 1027,  26  S. 
W.  75,  during  the  lire  or  that  on  the 
other  hand  he  took  property  from 
tbe  house  before  the  lire.  S.  v* 
Mann,  89  Wash.  144,  81 P.  661. 
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in,  whence  it  communicated,  was  sufficient"  So  the  proof 
may  be  that  the  fire  was  set  in  a  room  other  than  the  one 
occupied  by  the  person  named  in  the  indictment,  whence 
it  bumed  through  to  the  latter.®^ 

5.  As  to  Husband  and  Wife. 一 "The  intention  must  be 
to  injure  some  person  who  is  not  identified  with  the  de- 
fendant. Therefore  a  married  woman  cannot  be  indicted 
for  setting  fire  to  the  house  of  her  husband,  with  intent  to 
injure  him."M 

§  51. In  Attempts, ~ there  must  be  proof  that  arson  was 
specifically  intended"  and  that  the  alleged  act  toward  it 
was  done.  If  the  charge  is  of  an  attempt  to  set  fire  to  one 
building  by  attempting  the  same  to  another,  proof  of  what 
was  done  in  the  latter  is  pertinent,  but  its  effect  is  for  the 
jury." 

§52. 1. View ~ Burned  Part. ~ In  a  suitable  case,  the 
jury  may  have  a  view 时 of  the  premises  bum 谷 d"  Also 
a  board  from  the  bumed  building  may  be  produced  in 
court,?    And 一 

2.  What  for  Jury. ~ Whether  such  board  had  been  so 
affected  by  fire  as  to  constitute  a  burning  is  a  question  of 
fact  for  the  jiirv,  under  instructions  upon  the  law  by  the 
court,  as  in  ordinary  cases.®®  Also,  whether  or  not  the 
building  was  a  'house,"  "bam，"  or  the  like,  is  a  mixed 


90.  Reg.  V.  Price,  9  Car.  ft  P. 
729.  An  allegation  of  burning  a 
dwelling-house  must  be  substanti- 
ally proved.  Com.  Hayden, 150 
Mass.  332,  333.  23  N.  E.  51; P.  T. 
Handley,  93  Mich.  46,  48,  62  N.  W. 
1032. 

91.  Levy  v.  P.. 19  Hun,  383. 

92.  Rex  V.  March, 1 Moody,  182. 

93.  New  Crlm.  Law.  I,  8S  728, 
729. 

94.  C.  V.  Harney, 10  Met  422. 
See  C.  V.  Tiicker, 110  Mass.  403; 
Pipe  V.  S.,  3  Tex.  Ap.  66. 

95.  Vol. 11，  «  965  (3). 


96.  Fleming  v.  S., 11 Ind.  234. 

97.  C.  V.  Betton,  5  Cash.  427. 
See  Vol. II,  S  965  (1). 

98.  C.  Betton,  supra;  S.  t. 
Williamson,  42  Ck>nn.  261.  At  com- 
mon law  an  actual  burning  of  a  imrt 
of  the  premise き mnst  be  proved. 
It  need  not  be  shown  that  a  blase 
waa  seen,  but  there  must  be  a  re> 
duction  of  wood  to  charcoal  and  a 
substantial  change  in  its  identity. 
S.  V.  Hall, 93  N.  C.  571;  Woolsey 
T.  S.,  80  Tex.  Ap.  846, 17  8.  W. 
546. 
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question  of  law  and  fact,  to  be  thus  decided  by  the  jury 
under  instructions  from  the  court" 

§53. 1. For  the  Common  Evidence ~ against  the  de* 
fendant,  such  as  is  admissible  in  all  criminal  trials,  there 
is  a  wide  scope  in  arson.  Thus, 一 

2.  Confessions ~ of  the  prisoner  are  receivable  in  arson 
the  same  as  in  other  offenses,^  and  with  the  like  limitations.* 
So,— 

3.  Threats— may  be  shown.® 

4.  Soucitation ~ of  another  to  bum  the  building,  is  rel- 
evant.* 

5.  Motive. ~ Anything  which  evinces  a  hostile  feeling,  or 
any  other  motive  to  the  crime,  may  be  shown. 


99.  S.  V.  McGowan,  20  Conn.  245, 
52  Am.  D.  336;  S.  v.  Smith,  28 
Iowa,  565;  McGarry  v.  P.,  2  Lane. 
227;  Van  Immons  v.  S.,  29  Ohio  Clr. 
Ct.  681; U.  S.  V.  CarrlBh, 145  Fed. 
242. 

1.  C.  V.  Ingraham,  7  Gray,  46; 
Reg.  V.  Sleeman,  Dears.  249,  6  Cox, 
C.  C,  245,  22  Eng.  L.  ft  Eq.  606;  Rex 
T.  Long,  6  Car.  ft  P.  179;  Reg.  T. 
Heam,  Car.  ft  M. 109;  Reg.  v.  Tay- 
lor, 8  Car.  ft  P.  733.  As  to  con- 
fessions In  general,  see  Vol. I，  8 
126a  et  seq. 

2.  Nesbit  V.  S.,  43  Ga.  238;  Mur- 
ray T.  S.，  43  Ga.  256;  Pulton  v.  S., 
58  Ga.  224;  Hannlgan  v.  S., 131 Ala. 
29,  31 So.  89;  Com.  y.  Wesley, 166 
Mass.  248,  44  N.  E.  228. 

3.  Vol. II,  § 1110;  C.  V.  Goodwin, 
14  Gray,  55;  Com.  v.  Crowe, 165 
Mass.  139,  42  N.  E.  563;  C.  v.  Chase, 
147  Mas0.  597. 18  N.  E.  565;  3. 
V.  Parks, 109  N.  C.  813, 13  S.  B. 

. 939;  C.  V.  Quinn, 150  Mass.  401, 23 
N.  E.  54;  Kinchien  v.  S.,  50  Fla. 
102,  39  So.  4«7;  Howard  v.  S., 109 
Oa. 137,  34  S.  E.  330;  S.  v. 
Millmeier, 102   Iowa,  692,  72  N. 


W.  275;  P.  V.  Eaton,  59  Mich. 
559,  561. 26  N.  W.  702;  S. 
V.  Ledford, 133  N.  C.  714,  45 
S.  E.  944;  S.  V.  Lytle, 117  N.  C. 
799,  23  S.  E.  476;  Prater  v.  S,, 107 
Ala.  26, 18  So.  238;  Morgan  v.  8.,  • 
120  Ga.  499,  48  S.  E.  238.  Threats 
against  members  of  the  owner's 
family  not  residing  In  the  building, 
Johnson  v.  8"  89  Ga.  107, 14  S.  B. 
889;  Clinton  v.  S.,  58  Fla.  23,  60 
So.  580,  against  neighbors  near  the 
house  burned,  Bond  v.  Com.,  83 
Va.  581, 3  S.  B. 149,  or  against  a 
person  who,  though  not  the  owner, 
has  goods  stored  in  the  building, 
S.  V.  Emery.  59  Vt.  84,  7  A.  29, 
have  been  received.  A  threat  to 
burn  a  particular  building  is  not 
excluded  by  a  subsequent  change  in 
ownership.  S.  v.  Fenlason,  78  Me. 
495,  7  A.  385;  Com.  v.  Crowe, 165 
Mass.  139,  42  N.  E.  663.  Not 
enough  for  prima  facie  caBe.  S.  v. 
Freeman, 131 N.  C. 125,  42  S.  E. 
575. 

4.  Martin  v.  S.,  28  Ala.  71. 

5.  S.  V.  Moffltt,  31 Iowa,  316; 
Bell V.  a,  74  Ala.  420;  Ford  y.  S., 
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6.  Foot-prints, ~ wnen  relevant,  are  admissible.® 

7.  Circumstantial. 一 The  evidence  is  often  circumstan- 
tial, as  to  which  the  like  consiaerations  apply  as  in  other 
offenses^ 

8.  Proof  of  Another  Burning,— in  exception  to  the  gen- 
eral rule  that  only  the  particular  crime  in  allegation  can 
be  shown,  is  admissible  whenever  it  tends  directly  to  the 
establishment  of  the  offense  in  issue  ；  ®  for  example,  a  pre- 


112  Ind.  373. 14  N.  E.  241; S.  v. 
Jones, 106  Mo.  302, 17  S.  W.  366; 
S.  V.  Green,  92  N.  C.  779;  S.  v.  Han- 
nett,  54  Vt.  83;  McAdory  v.  S., 
62  Ala.  154;  S.  v.  Travis,  39  La. 
Ann.  356;  Hudson  v.  S.,  61 Ala. 
333;  C.  V.  Chase, 147  Mass.  597, 
18  N.  E.  665;  Halleck  v.  8"  65 
WlB.  147;  P.  V.  Fong  Hong, 120  Cal. 
685,  53  Pac.  265;  Morgan  v.  S., 120 
Ga.  499,  48  S.  E.  238;  Noe  v.  S.,  92 
Ind.  92;  S.  V.  Barrett, 151 N.  C.  665, 
65  S.  E.  894;  Taylor  y.  Com.,  5  Ky. 
L.  240. 

6.  Whetston  v.  S.，  31 Fla.  240, 12 
So.  661; S.  V.  Melick,  65  Iowa,  614, 
22  N.  W.  895;  Levy  v.  P.,  80  N.  Y, 
327;  Vol. II,  § 1097  (2).  See  S.  v. 
England,  78  N.  C.  552; 馳 ridge  v. 
8., 124  Ala.  106,  27  So.  320.  It  may 
be  shown  accused  prepared  to  fire 
the  dwelling,  or  was  seen  in  Its 
neighborhood  at  suspicious  times 
as,  after  business  hours,  S.  v. 
Crawford,  99  Mo.  74, 12  S.  W.  354, 
or  about  the  time  of  the  fire,  S. 
Ward,  61 Vt,  153, 17  A.  483;  as 
where  he  is  seen  in  the  crowd  and 
his  condition  as  to  dress  raises  an 
inference  that  he  has  not  slept  in 
the  building.  S.  v.  Harvey, 130  la. 
394, 106  N.  W.  938.  Proof  of  kero- 
sene stains  on  the  clothing  of  the 
accused,  S.  v.  Kingsbury,  58  Me. 
238,  that  earth  near  the  building 
smelled  of  kerosene,  S.  v.  Watson, 


47  Ore.  643,  85  P.  336,  or  that  the 
accused  had  oil  in  his  possession 
near  the  building  about  the  time  of 
the  fire,  P.  v.  Burridge,  99  Mich. 
343,  58  N.  W.  319;  Thomas  S., 
107  Ala. 13, 18  So.  229;  Gawn  y. 
S.,  7  Ohio  CIr.  Dec. 19,  is  relevant. 
As  to  poisoned  meat  in  the  posses- 
Bion  of  the  accused  where  a  watch- 
dog was  poisoned  on  the  night  of 
the  Are.  Halleck  v.  S.,  65  Wis.  147, 
26  N.  W.  572. 

7.  Johnson  v.  S.,  48  Ga.  116; 
Hensley  y.  S.,  9  Humph.  243;  C.  T. 
Marshall, 15  Gray,  202;  Brooks 
S.,  51 Ga.  612;  S.  v.  Vatter,  71 Iowa, 
557,  32  N.  W.  506;  P.  v.  O'Neill, 112 
N.  Y.  355' 19  N.  E.  796;  S.  v.  West, 
1 Houst.  Crlm.  371; S.  v.  Crawford, 
99  Mo.  74, 12  S.  W.  354;  Fletcher 
V.  S.,  90  Ga.  389, 17  S.  E. 101; C.  T. 
Allen, 128  Mass.  46,  35  Am.  R.  366; 
S.  V.  Ward,  61 Vt.  153.  As  to  cir- 
cumstantial evidence  in  general,  see 
Vol. II,  §§ 1073-1079;  Bolden  v.  S., 
98  Miss.  723,  54  So.  241.  Evidence 
of  odor  of  kerosene  on  defendant's 
clothing  received.  P.  v.  Bishop, 134 
Cal.  682,  66  P.  976. 

8.  Vol. II,  §§ 1120-1129;  Reg.  v. 
Gray,  4  Post,  ft  F. 1102;  C.  v. 
Choate, 105  Mass.  451;  P.  v.  LAttl- 
more,  86  Cal.  403,  24  Pac.  1091; 

V.  Thompson,  97  N.  C.  496, 1 S.  E. 
921;  P.  V.  Hlltel, 131 Cal.  557,  63 
Pac.  919. 
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vious  firing  of  the  building  bumed,  with  testimony  casting 
suspicion  on  the  defendant.® 

9.  Accessories,  Accomplices^  and  other  Participants ~ 

are  treated  the  same  in  arson  as  in  other  offenses. 1。 


9.  S.  V.  Rohfrischt, 12  La.  Ann. 
882;  P.  V.  Shainwold,  51 CaL  468; 
S.  T.  Freeman,  4  Jones,  N.  C.  6. 
Bee,  as  to  the  limitations.  Brock 
V.  8.,  26  Ala.  104;  S.  T.  Graham, 
121 N.  C.  623,  28  S.  E.  409.  Evi- 
dence of  other  burnings  la  admitted 
only  to  show  that  the  fire  was  not 
accidental.  P.  v.  Lattimore,  86  CaL 
403,  24  P.  1091;  Melster  v.  P..  31 
Mich.  99;  P.  V.  Fournler  (Cal. 
1897),  47  P.  1014;  P.  T.  Jones, 123 
Cal. 65,  66  P.  698;  Smith  y.  S.,  62 
Tex.  Cr.  80, 105  S.  W.  501;  Knights 


V.  S.,  58  Neb.  225，  78  N.  W.  508,  76 
Am.  St.  78n. 

10.  S.  V.  Hayes,  78  Mo.  307;  P. 
V.  Thompson,  37  Mich.  118;  B.  v. 
Jones, 101 N.  C.  719.  8  S.  E. 147; 
Hughes  V.  S.,  75  Ala.  31; C.  v. 
Chase, 147  Mass.  597； 18  N.  E.  565; 
C,  V.  Holmes, 127  Mass.  424,  34  Am 
R.  391;  P.  V.  Jones, 123  Cal. 65, 
55  Pae.  698.  Sufficiency  of  evidence* 
P.  V.  Bernstein,  250  Til  63,  95  N. 
E.  50;  S.  V.  Peters,  234  Mo.  672, 
137  S.  W.  878. 


CHAPTER  XCIX 


ASSAULT  AND  BATTERY. 

§f     64.  Introduction. 

55-62.   Indictment  for  the  Simple  Offense. 
63-64.  For  Aggravated  Assaults  and  Batteries. 
66-70a.  The  Byldence. 

Consult— for  the  law  of  Assault,  New  Crlm.  Law,  II,  f  22  et  aeq.;  of 
Battery,  lb"  f  70  et  seq.  And  for  more  of  the  law,  see  the  Indexes  to  New 
Criminal  Law.  For  the  forms  and  questions  relating  thereto.  Dir.  A  F" 
{S  200-229.  And  consult  the  Indexes  to  these  volumes.  For  yarioui 
elucidations  as  to  both  law  and  procedure,  see  Stat  GrlmeB^  ff  216»  320, 
note,  496-499,  600-515.  • 

§  54,  How  Chapter  divided. ~ We  shall  consider,  L  The 
Indictment  for  Simple  Assault  and  Battery  ；  II.  The  Indict- 
ment for  Aggravated  Assaults  and  Batteries;  III.  The  Evi- 
dence. 

I.   The  Indictment  for  Simple  Assault  and  Battery. 

§  55. 1. Unnecessary  Averments 一 abound  in  the  forms 
in  the  books  for  assault  and  for  assault  and  battery*  These 
and  the  necessary  ones  are  explained  in  "Directions  and 
Forms" 11 • 

2.  For  the  Necessary  Averments 一 there  are  probably  no 
words  which  do  not  admit  of  substitutes.  But  stripping  a 
common  old  English,  form  of  its  redundancies,  Tfre  have  the 
following :  that  the  defendant,  on,  etc.,  at,  etc.,  "in  and 
upon  one  X,  then  and  there  being,  did  make  an  assault  [thus 
far  the  allegation  is  of  a  simple  assault,  now  follows  that 
of  a  battery],  and  him  the  said  X  then  and  there  did  beat, 
wound,  and  ill-troat,  against,"  etc.^^ 

11.  Dir.  ft  P.,  SS  43-49,  201 et  Lond.  Ed.)  441.  "Against  the  peace,** 
eeq.  And  see  Vol. II,  f§  499-504.         etc.  necessary.   Vol.  I,  S  429;  Vol, 

12.  Archb.  Crim.  PI.  ft  Bt. (10th    II,  8§  648  (2),  650;  Dir.  ft  P.,  f  666. 
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3.  Not  Double. 一 This  joining  of  assault  and  battery  in 
one  count  doeg  not  render  it  ill  for  duplicity. The  obvious 
reason  is  that  a  battery  includes  an  assault;  "and  always- 
an  allegation  of  a larger  crime  so  far  comprehends  all  the 
smaller  ones  within  it  as  to  authorize  the  pleader  to  treat 
the  whole  as  one.  So  that  when  he  charges  a larger  of- 
fense, he  may ii  he  chooses  specifically  allege  any  or  all  of 
the  smaller  ones  which  it  in  law  contains,  without  adding^ 
a  separate  count" 

§  56. 1. Varying  the  Words.— While  these  words  are 
adequate  both  for  assault  and  for  battery,"  and  while  they 
are  of  dimensions  so  small  that,  being  established  by  im- 
memorial usage,  it  is  practically  best  to  retain  them,  there 
may  be  substitutes  whicn  the  courts  will  not  reject.  Thus, 
the  averment  that  the  defendant 《 ' did  unmercifully  whip, ， " 
a  child,  "inflicting  bruises  on  her  person,"  was  deemed  suf- 
ficiently to  set  out  a  battery."  And  we  shall  see  in  the 
next  section  that,  therefore,  it  charges  assault  also. 

2.  On  Statute. 一 There  are  States  in  which  this  offense 
is  so  purely  statutory  as  to  require  an  expansion  of  the 
averments  beyond  those  of  the  common  law.  This  topic 
is  treated  in  ' '  Statutory  Crimes ノ， is 


13.  S.  V.  Inskeep,  49  Ohio  St. 
228,  34  N.  E.  720. 

14.  New  Crlm.  Law,  I,  §  548 
(1);  II,.  §  71 (1);  P.  V.  Helbing,  61 
Cal.  620;  Jacob!  v.  S" 133  Ala. 1, 
32  So.  158,  Ap.  dismissed 187  U.  S. 
138,  23  S.  Ct.  88;  Cox  v.  S.  (Ark. 
1911), 136  S.  W.  989;  S.  v.  Mills.  3 
Pen.  (Del.)  588,  52  A.  266;  S. 
V.  Brechblel, 10  Kan.  Ap.  575,  62  P. 
251; S.  V.  Climle, 12  N.  D.  38,  94  N. 
W.  574. 

15.  Vol.  I,  §  433.  Under  an  In- 
dictment for  an  aggravated  assault 
there  may  be  a  conviction  of  a 
common  or  simple  assault.  Com. 
V.  Crowley, 167  Mass  434,  45  N.  E. 
766;  S.  V.  Rambo,  92  Mo.  462,  8  S. 


W.  265;  Keeling  v.  S.  (Tex.  1898)， 
47  S.  W.  372. 

16.  And  see  post,  §  77  (3,  4) ； 
Reg.  V.  Crespln, 11 Q.  B.  913;  S.  v. 
Burt,  25  Vt.  373;  S.  v.  Graham,  51 
Iowa,  72,  50  N.  W.  285;  S.  v.  Clay- 
ton, 100  Mo.  516, 13  S.  W.  819, 15 
Am.  St  566;  S.  v.  Bell, 26  Minn. 
？ 88.  5  N.  W.  970;  Bloomer  v.  S.,  3 
Sneed/  66;  Reg.  v.  Guthrie,  La^ 
Rep. 1 C.  C.  241;  Connolly  v.  P.,  3 
Scam.  474;  Martin  v.  S.,  40  Tex. 
19. 

17.  S,  V.  Stafford, 113  N.  C.  635, 
18  S.  E.  256,  of  the  like  sort 1» 
Murdock  v.  S.,  65  Ala.  520. 

18.  Stat.  Crimes,  §§  500-515. 
And  see  S.  v.  Murphy,  21 Ind.  441; 
S.  V.  Prather,  54  Ind.  63;  Evans  y» 


$57 


Assault  and  Batteby 


1257 


§  57. 1. ' ' Other  Wrongs. '  —The  old  forms  allege,  after 
the  charge  of  a  battery  as  in  the  one  above  given,  that  the 
defendant  inflicted  * 《 other  wrongs  ，  ，  on  the  person  injured  ；. 
but  this  allegation  is  too  indefinite  to  be  of  any  service. 
True,  Archbold  says  that  under  it  "you  may  give  in  evi- 
dence any  circumstances  of  aggravation  attending  the 
sanlt  and  battery,  not  of  themselves  amounting  to  a  dis- 
tinct trespass. ， ， You  may  doubtless  do  the  same  under 
any  form  that  omits  it;  the  circumstances  attending  any 
act  charged  as  criminal  being  admissible  in  explanation  of 
its  character. 

2.  Other  Superfluous  Averments. 一 Chitty's  form  for 
common  assault  and  battery  adds  that  the  injured  person's 
"iiie  was  greatly  despaired  of ノ，  But  he  does  not  deem 
this  averment  necessary,  or  recommend  its  use  where  the 
assault  is  slight"  Unnecessary  also  is  the  old  allegation, 
that  the  assault  was  to  the  "damage"  of  the  assaulted  per- 
fion"  * ' With  force  and  arms, "22  also  "in  the  peace  of 
God,"  etc.，23  are  needless. 

3.  "Assault" — we  have  seen  to  be  the  true  technical 
word  ；  and,  except  under  a  statute,  no  good  pleader  will  in- 
tentionally experiment  with  any  substitute.  If  the  ques- 
tion were  new,  it  might  with  some  show  of  reason  be 
doubted  whether  this  word  alone  would  be  adequate,  since, 
instead  of  particularizing  the  acts,  it  states  a  conclusion 


S.,  25  Tex.  Sup.  303;  Grayson  v.  S" 
87  Tex.  228;  Fulford  v.  S.,  50  Ga. 
691; S.  V.  Trulock.  46  Ind.  289;  S. 
V.  Hubs,  5S  Ind.  415;  Pratt  y.  S.,  49 
Ark.  179;  S.  v.  Kinder, 109  Ind.  226, 
9  N.  E.  917;  Boles  v.  S., 18  Tex.  Ap. 
422;  S.  V.  Smith,  74  Ind.  557;  Hays 
V.  S.,  77  Ind.  450;  Territory  v. 
Miera, 1 New  Hex.  387;  Freel  v. 
S., 125  Ind.  166,  25  N.  R 178;  S.  v. 
Cummings, 138  Iowa,  522, 105  N. 
W.  57. 

19.  Archb.  Crlm.  PI. &  Ev. (lOth 
Lond.  Ed.)  443,  referring  to  2  Phil. 


Ev. 189.  And  see  Lowden  v.  Good- 
rick,  Peake,  46. 

20.  3  Chit.  Crlm.  Law,  821 and 
note. 

21.  Vol. II,  S  647  (1); S.  V. 
Wimple,  8  Blackf.  214;  Dir.  &  F., 
§  201. 

22.  Dir.  &  F.,  S  43;  Vol. II,  §  502 

(1)  .  In  S.  V.  Elliott,  7  Blackf.  280, 
they  were  held  to  be  unnecessary. 

23.  Dir.  &  F.,  $  47;  Vol. II,  §  502 

(2)  ；  S.  y.  Elliott,  supra. 
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of  law,4  But  undoubtedly  in  the  beginning,  necessity 
was  deemed  to  compel  this  form  of  averment,  for  the  vary- 
ing acts  which  constitute  an  assault  could  not  well  be  in- 
dividualized. And  time  and  usage  have  settled  the  ques- 
tion. Also  it  is  sufficiently  established  that  an  assault  may 
be  alleged  without  the  use  of  the  word;  26  as，  a  battery 
includiBs  an  assault^  and  it  is  often  charged  without  the 
word  assault  being  joined  ；  and  upon  such  an  indictment 
there  may  be  a  conviction  for  simple  assault.^®  Even  where 
there  is  no  charge  of  a  battery,  it  is  possible  to  set  out  an 
assault  without  using  the  word  "  assault.  ，  ，^ひ 

4.  "Then  and  There." ~ The  allegation  that  the  defend- 
ant at，  etc.,  on,  etc.,  did  feloniously  assault  X，  and  being 
then  and  there  armed  with  a  dangerous  weapon  did  actu- 
ally strike  him  op  his  head  with  it,  not  repeating  "then 
and  there"  before  "did  actually  smKe，，，  was  adjudged 
siifficient" 

§  58.   "Wilfully"  —  "Unlawfully"  ―  "Maliciously.,,— 

The  word  "assault" includes  the  idea  of  illegality;  hence 
it  need  not  be  specified  that  the  act  was  done  "mali- 
<5ioiisly，，,33  or  even  " wilfully, ，，•  or  " unlawfully, ，,  34  though 

it  is  otherwise  in  an  indictment  under  a  statute  in  these 


24.  Vol.  I,  §  331 (2);  Vol. II, 
I  515  (1);  Roberson  v.  S., 15  TOx. 
Ap.  317,  318.  And  eee  observations 
of  Perryn,  B.  post,  $  76  (1). 

26.   Vol. II,  §§  493-498. 

26.  Ante.  §  56  (1). 

27.  New  Crlm.  Law,  H,  §  72. 

28.  See  form's  in  3  Chit  Crlm. 
lAW,  823.  825,  827. 

29.  Reg.  V.  Taylor,  Law  Rep. 1 
O.  C. 194,  195;  Reg.  v.  Canwell, 11 
Cox  C.  C.  263. 

30.  See  and  compare  S.  v. 
Munco, 12  La.  Ann.  625;  C.  v. 
Woodson,  9  Leigh,  6^9;  Reg.  v. 
Mulroy,  3  Crawf.  &  Dix  C.  C.  318; 


Reg.  V.  Dingman,  22  U.  C.  Q.  B. 
283. 

31.  C.  V.  Bugbee,  4  Gray,  206. 
And  see  S.  y.  Brown,  3  Helsk. 1. 

32.  S.  V.  Hays,  41 Tex.  526;  S. 
V.  Hartman,  41 Tex.  562;  Shinn  y. 
S.,  68  Ind.  423.  See,  S.  r.  Creighton, 
98  Me.  424,  57  A.  692. 

33.  U.  S.  V.  Lunt, 1 Sprague, 
311.  See  Richels  v.  S., 1 Sneed, 
606;  S.  V.  Ostman, 147  Mo.  Ap.  422, 
126  S.  W.  961. 

34.  S.  V.  Bray, 1 Mo.  180;  Vol. II, 
§  503;  S.  V.  Boyer,  70  Mo.  App. 
156. 

35.  S.  V.  Langston,  45  La.  Ann. 
1182. 14  S6. 137;  S.  Robinson, 
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§  59. 1. Joinder  of  defendants— Degree  of  Principal.— 

This  offense  may  be  charged  against  two  or  more  jointly.'* 
And  it  makes  no  difference  that  they  axe  principals  oi  dif- 
ferent degrees;  as.  where  one  does  the  act,  and  another  is 
present  abetting  kim,'^  the  indictment  may  if  the  pleader 
chooses  aver  that  both  did  it,  according  to  the  legal  effect. 
As  to ~ 

2.  How  far  the  Thing  done  must  appear  Possible ~ we 

have  partly  considered"  The  Missouri  court  adjudged  it 
ill  to  say  that  the  defendants,  "with  a  knife  which  they 
with  their  right  hand  held,  made  an  assault;**  because,  in 
the  nature  of  things,  several  persons  cannot  jointly  have 
one  right  hand"  In  another  case,  the  same  court  got  rid 
of  a  form  of  words  not  greatly  dissimilar,  by  rejecting  them 
as  snrplusage.*®  But  the  Connecticut  court,  as  we  shall 
by  and  by  see,"  held  good  as  allegation  that  two  thrust 
"their  hand"  into  the  pocket  of  a  woman,  with  intent  to 
steal." 

§60.  On  More  Persons  than  One ~ an  assaidt  may  be 
laid  as  committed,  if  the  fact  is  so.*®  Then,  according  to 
an  Iowa  case,  the  proofs  must  cover  the  whole  charge,  an 
assault  or  beating  of  one  alone  being  inadequate."  But, 


104  La.  224,  28  So.  1002;  as  to  use 
of  word  "feloniously,"  see,  Brvlng- 
ton  T.  P.. 181 ni. 408,  54  N.  B.  891; 
S.  T.  Young, 104  La.  201, 28  So. 
984;  S.  T.  Bond, 191 Mo.  555,  90  S. 
W.  830. 

36.  Vol. II,  §  469;  Fowler  t.  S., 
3  Heisk.  154;  Reg.  v.  Gordon, 1 Cox, 
C.  C.  259;  Lewis  v.  S.,  33  Ga. 131. 

37.  Ante,  §  3;  S.  v.  McClintock, 
S  Iowa,  203.  See,  S.  t.  Erickson, 
57  Ore.  262, 110  P.  785;  rehearing 
denied,  57  Ore.  262,  111  P. 17. 

38.  Ante,  §  6a. 

39.  S.  V.  Gray,  21 Mo.  492. 

40.  S.  T.  Dalton,  27  Mo. 13.  See 
8.  V.  McDonald,  67  Mo. 1. 


41.  PoBt,  §  89. 

42.  See  also,  8.  v.  Farley, 14  Ind. 
23. 

43.  Vol.  I,  §  437  (4,  5);  Fowler 
V.  S.,  3  He ま 154;  S.  v.  Bradley, 
34  Tex.  95;  Kenney  v.  S.,  5  R.  I. 
386.  Ames,  C.  J.  observing:  "It 
is  true  that  in  Rex  v.  Clendon,  2 
Stra.  870,  2  Ld.  Raym.  1572,  an  in- 
dictment was  held  bad  upon  this 
ground.  In  Rex  y.  Benfleld,  2 
Bur.  980,  983,  984,  however,  the 
King's  Bench  overruled  this  case, 
declaring  'It  not  to  be  law/  "  P.  387; 
S.  V.  Boyer,  70  Mo.  Ap. 156. 

44.  S.  V.  McGllntock,  8  Iowa,  203. 
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in  reason,  an  assault  on  A  and  B  is  an  assault  both  on  A 
and  likewise  on  B  ；  and  when  it  is  proved  as  to  one,  a  com- 
plete offense  appears  equally  in  the  evidence  and  in  the 
allegation.  So  the  Massachusetts  court  has  since  held; 
namely,  that  the  charge  may  be  of  an  assault  on  two,  but 
the  proofs  need  sustain  it  only  as  to  one." 

§  61. Assaults  by  Two  on  Each  Other ~ have  been  con- 
sidered in  various  connections.**  Asstuuiiig  that  what  i& 
done  constitutes  an  assault  and  battery,  there  may,  per- 
hapSy  be  circumstances  in  which  each  will  be  so  far  respon- 
sible for  the  blows  of  the  other  that  the  two  may  be  charged 
jointly  in  one  indictment.  Ordinarily,  on  principle,  they 
cannot  be,  and  there  should  be  two  indictments.  Still,  in 
the  language  of  English,  C.  J"  "the  offenses  being  misde- 
meanors and  of  the  same  nature,  the  offenders  may,  it  seeins， 
be  joined  in  the  same  indictmeni,  if 《 severally  ，  charged.*^ 
But  it  is  not  proper  to  do  so,  because  the  court  has  the  dis - 
cretion  to  quash  the  indictment ノ，" 

§62.  The  Name  of  the  Assaulted  Person— must  be  al- 
leged if  known  ；  *®  or  if  unknown,  the  indictment  must  so 
state, 50  In  matter  of  fact,  he  must  have  been  living  at  the 
time  of  the  assault;  yet  it  is  not  objectionable  to  mention 
him  as  "deceased ノ，  if  on  the  whole  allegation  he  appears 
to  have  been  then  living." 


45.  C.  T.  O'Brien, 107  Mass.  208. 

46.  New  Crlm.  Law,  I,  §  260  (3) 
and  note,  535;  II,  §  35;  ante,  §  24 
(2).  And  see  these  places  as  to 
when  the  act  Is  Indictable;  also  C. 
V.  Collberg, 119  Mass.  360,  20  Am. 
R.  328，  compared  with  C.  v.  Welsh. 
7Gray,  324,  in  connection  with  the 
Massachusetts  statute,  ante,  §  24. 

47.  Vol. 11,  §§  473-476. 

48.  S.  V.  Lonon, 19  Ark.  577. 

49.  Johnson  v.  S.,  46  Ga.  269; 
Gahan  v.  P.,  58  111.  160;  C.  v.  Gray, 
2  Gush.  535;  Hart  v.  S.,  38  Tex. 
382;  Harne  v.  S.,  39  Md.  552;  P.  v. 


Murray,  2  Mich.  N.  P.  94;  S.  v. 
BItman, 13  Iowa,  485;  Ranch  y.  S.» 
5  Tex.  Ap.  363;  Black  v.  S.,  57  Ind. 
109.  And  see  S.  v.  Crawford,  6S 
Iowa,  318,  23  N.  W.  684;  Henry  v. 
S.,  7  Tex.  Ap.  388.  As  to  error  in 
repeating  name.  Gatlett  v.  S.  (Tex.) 
61 S.  W.  485. 

Human  being.  To  say  that  the 
assault  was  on  "one  John  Coffey" 
sufficiently  alleges  that  it  was  on  a 
human  being.  P.  v.  Forney,  81 
Cal.  118. 

60.   P.  V.  White,  56  Barb.  606. 

51. C.  V.  Ford,  6  Gray,  475. 
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n.  The  Indictment  for  Aggravated  Assaults  and 

Batteries" 

§  63, 1. The  Doctrine ~ of  this  sub-title  is  the  common 
one,  that  every  element  which  the  law  has  made  essential 
to  the  offense  must  be  alleged  with  due  particularization  ； 
as,  that  a  simple  assault,  or  battery,  or  both,  whichever  is 
the  basis  of  the  crime,  must  be  charged  in  the  manner  di- 
rected in  the  last  sub-title  ；  adding,  or  incorporating  into 
this  averment,  the  law^s  aggravation,*  which  will  gener- 
ally be  statutory,  according  to  its  special  facts,  and,  when 
it  is  statutory,  within  the  rules  of  pleading  upon  a  stat- 
ute." 

2.  The  Degrees  of  Assault, — under  the  common  law  and 
the  statutes,  are  numerous.  The  lowest  degree  is  a  simple 
assault.  Another  degree  is  formed  by  adding  a  battery  to 
it.  Another  by  adding  to  it,  or  to  assault  and  battery,  the 
intent  to  do  a  specified  ultimate  wrong.*"  Another,  by  add- 


52.  And  see  Stat  Crimes,  §§  500- 
B15. 

53.  New  Crlm.  Law,  II,  §§  42-54; 
P.  V.  Perales, 141 Cal.  581, 75  P. 
170.  "Felonious"  not  used.  Ter.  v. 
Ckmzales, 14  N.  M.  31, 89  P.  250. 

54.  Grlffln  y.  S., 12  Tex.  Ap.  423; 
Knight  T.  S.,  84  Ind.  73;  Key  v. 
S., 12  Tex.  Ap.  506;  Buntln  y.  S., 
68  Ind.  88;  S.  y.  Phillips, 104  N.  C. 
786, 10  S.  E.  463;  P.  v.  Vlerra,  52 
Cal.  451;  P.  V.  Savercool, 81 Cal. 
«50，  22  P.  856;  S.  v.  Jenkins, 120 
Ind.  268,  22  N.  E. 133;  Meier  v.  S., 
10  Tex.  Ap.  39;  Flynn  v.  S.，  8  Tex. 
Ap.  368;  S.  V.  Moore,  82  N.  C.  669; 
S.  V.  Hooper,  82  N.  C.  663;  S.  v. 
Benthall, 82  N.  C.  664;  P.  v.  For- 
ney, 81 Cal.  118,  22  P.  481;  Marshall 
T.  S., 13  Tex.  Ap.  492;  S.  y.  Mein- 
hart,  73  Mo.  562;  S.  v.  Tldwell, 43 
Ark.  71; P.  V.  Turner,  65  Cal.  540, 
4  P.  553;  S.  T.  Langston,  45  La. 
Ann.  1182, 14  So.  137;  8.  v.  Tyler, 


46  La.  Ann.  1269, 15  So.  624;  Pol- 
lock V.  S.,  60  Tex.  Cr.  Ap.  265, 131 
S.  W. 1094;  Hamilton  v.  S.,  60  Tex. 
Cr.  Ap.  258, 131 S.  W. 1127. 

54a.  The  specific  intent  is  the 
gist  of  the  crime  and  must  be  suf- 
ficiently set  forth.    Hogan  v.  8., 

42  Fla.  562,  28  So.  763;  Ruis  y.  S., 

43  Fla.  186,  30  So.  802;  Gray  v.  S., 

44  Fla.  413,  33  So.  295.  The  Intent 
must,  connect  with  the  assault  In 
point  of  time.  Anderson  y.  S.,  44 
Fla.  413,  33  So.  294;  as  to  necesBity 
to  allege  an  intent  to  oomm れ 
felony.  Pyke  v.  S.，  47  Fla.  93,  36 
So.  577;  S.  V.  Norman, 136  Mo. 1, 
37  S.  W.  827;  Davis  v.  U.  S., 16  Ap. 
D.  C.  442.  "Malice  aforethought" 
though  often  employed,  may  be 
omitted.  S.  v.  Shunka, 116  Iowa, 
206,  89  N.  W.  977;  S.  v.  Kelly,  41 
Oreg.  20,  68  P. 1; S.  v.  Michel, 20 
Wash.  162,  54  P.  996;  S.  v.  Bellard, 
60  La.  Ann.  594,  23  So.  504，  69  Am. 
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ing  the  use  of  some  instrtunent  implying  special  danger. 
Another,  by  its  being  made  on  a  person  of  a  special  class. 
And  in  Rome  of  the  States  there  are  very  maov  degrees" 
Generally  each  degree  above  assault,  or  assault  And  battery, 
is  punished  more  heavily  than  the  lower  ；  and  when  it  is, 
the  indictment  must  set  out  the  aggravating  matter  which 
gives  it  the  particular  degree" 

3.  Not  Separate  Counts ~ are  required  ；  but  a  simple  and 
aggravated  or  compound  assault  may  be  alleged  in  one;  。了 
and  the  conviction  be  for  the  whole,  or  for  any  part  which^ 
being  well  laid,  is  proved"   This  doctrine  extends  even 


St  461; S  V.  McDonald, 14  Utah, 
173,  46  P.  Ii2. 

55.  Cokely  t.  S.,  4  Iowa,  477. 
The  indictment  must  charge  the 
particular  intent  Ruls  v.  S.,  43 
Fla.  186,  30  So.  802.  See  also  S. 
T.  Hendrickson, 165  Mo.  262,  65  S. 
W.  560. 

66.  Vol.  I,  §  82;  Sloan  v.  8"  42 
Ind.  570;  S.  V.  Brown,  21 La.  Ann. 
347;  Ash  V.  8.,  66  Ga.  583;  Hol- 
lohAn  V.  S.,  82  Md.  399;  S.  v.  Jen- 
nings, 85  Tex.  503;  Greenwood  v. 
S.,  85  Tex.  687;  Stewart  v.  S.,  4' 
Tex.  Ap.  519;  Browning  t.  S.,  2 
Tex.  Ap.  47;  Bronson  v.  S.,  2  Tex. 
Ap.  46;  Bowden  v.  8"  2  Tex.  Ap. 
56;  Coney  v.  S.'  2  Tex.  Ap.  62; 
Haynes  v.  S.'  2  Tex.  Ap.  84;  Nel- 
son V.  8.,  2  Tex.  Ap.  227;  Chamber- 
lain V.  S"  2  Tex.  Ap.  451;  Samner 
V.  S.,  2  Tex.  Ap.  458;  Pugh  v.  S.,  2 
Tex.  Ap.  589;  Wilks  v.  S.,  3  Tex. 
Ap.  84;  C.  V.  Fenno, 125  Mass.  387; 
S.  V.  Chumley,  67  Mo.  41; William- 
son V.  S.,  5  Tex.  Ap.  485;  Rountree 
V.  U.  8" 1 Pin.  59;  C.  v.  McGahey, 
11 Gray,  194;  S.  v.  Roberts,  52  N. 
H.  492;  S.  T.  Cassady,  52  N.  H.  500; 
S.  V.  Russell, 91 N.  C,  624;  Terri- 
tory V.  Seyailles, 1 New  Mez.  119; 
S.  V.  Green,  86  La.  Ann.  99;  S.  v. 


Beadon, 17  S.  C.  65;  Compare, 
Brown  v.  S.,  3  Okla.  Cr.  Ap.  42, 104' 
P.  78.  Aasault  defined.  S.  v.  Custer' 
85  Kan.  446, 116  P.  507.  Assault 
and  battery  defined.  S.  v.  Honey 
(Del.  1911), 80  A.  240;  S.  v.  Brlt- 
Ungham  (Del.  1911), 80  A.  242. 

57.  Vol.  I,  §  433;  ante,  §  66  (3); 
S.  V.  Twogood,  7  Iowa,  252;  S.  v. 
Farley, 14  Ind.  28;  Cokely  v.  8， 
supra;  P.  T.  Casey,  72  N.  Y.  393; 
C  V.  Thompson, 116  Mass.  846. 

58.  Gillespie  v.  8"  9  Ind.  880; 
Foley  V.  8"  9  Ind.  368;  Brantley  v. 
S., 18  Sm.  &  M.  468;  Reg. マ * 
Nicholls,  9  Car.  &  P.  267;  Or や on  v. 
S.,  4  Green  (Iowa),  140;  Lewis  v. 
S"  83  Ga.  131;  P.  v.  McDonald,  & 
Mich.  150;  S.  V.  De  Laney,  28  La. 
Ann.  484;  S.  t.  Robey,  8  Nev. 
312;  S.  T.  McAToy,  73  lowa^ 
557;  S,  V.  Howes,  26  W.  Va» 
110;  MilBtead  v.  S. 19  Tex. 
Ap.  490;  Clarke  v.  Territory,. 
1 Wa«h.  Ter.  68;  S.  v.  Grear,  2 & 
Minn.  221;  Curry  v.  S., 120  Alfu 
866,  26  So.  237;  8.  v.  Gugllelmo, 畚 
Pennewell  (Del.),  336,  65  A.  960; 
Freeman  v.  8.,  60  Fla.  88,  39  So. 
785;  Harris  v.  S., 120  Oa. 167,  47 
S.  E.  520;  S.  V.  Tankeraley,  60  Kan. 
859,  57  P.  966;  Com.  v.  Yamell, 2 黍 
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to  cases  where  the  aggravated  act  is  known  as  a  crime  of 
another  name,*®  but  is  limited  by  some  rules  appearing- 
elsewhere.*® 

§63  a.   Instances  of  the  Leading  Rules ― are ~ 

1. Both  Simple  and  Aggravated. ― The  count,  as  just  in- 
dicated, should  set  out  an  assault,  or  a  battery,  or  an  as- 
sault and  battery,  as  the  law  on  whicn  it  is  drawn  may  spec- 
ify;"  and  this  allegation  should  accord  with  the  rules  for 
it  in  the  particular  State.®^  The.  aggravating  matter  may 
be  made  to  appear  by  adjectives  or  by  other  qualifying^ 
words  indicative  of  the  manner  of  the  assault  or  battery,** 
or  by  an  added  clause,"  or  both  ；  ®'  the  requirement  being 
that  the  charge  shall  be  brought  within  the  statutory  terms, 
and  be  su&ciently  full,  as  in  other  cases  oi indictments  on 
statutes.®* 


Ky.  L. 144,  68  S.  W. 136;  P.  v. 
Townsend, 120  Mich.  661, 79  N.  W. 
901; S.  V.  Prosser, 187  Mo.  627,  38 
S.  W. 1106;  S.  T.  Makmey,  7  N.  D. 
119,  72  N.  W.  927;  S.  T.  Kelley,  41 
Ore.  20,  68  P. 1. 

69.  Vol.  I,  M  415-420;  Reg.  v. 
Guthrie,  Law  Rep. 1 C.  C.  241; 
Benham  v.  S., 1 Iowa,  642;  S. 
Webster,  89  N.  H.  96.  Assault 
with  intent  to  do  great  bodily  harm 
is  not  necessarily  included  in  rape. 
S.  T.  McDonough, 104  Iowa,  6,  73 
N.  W.  357. 

60.  New  Crlm.  Law,  I，  §§  787- 
789,  798*815.  And  see,  as  to  the 
subject  of  this  paragraph,  Stat 
Crimes,  $  500  et  seq.;  S.  v.  Gum' 
meU,  22  Minn.  61. 

61.  Miller  v.  S.,  58  Miss.  403; 
ante,  $  63  (1). 

62.  Ante,  $  56  (2). 

63.  S.  T.  Seward,  42  Mo.  206; 
WilUams  V.  S.,  42  Mtes.  328;  S.  v. 
Ray,  87  Mo.  865;  S.  v.  Franklin,  36 
Tex.  155;  S.  V.  McDonald, 14  Utah, 
173,  46  P.  872,  "did  assault  with  in- 


tent to  kill  and  murder"  has  been 
held  sufficient  without  alleging  the 
accused  bad  the  present  ability  to 
execute  the  intent.  S.  v.  Levan^ 
23  Wash.  547,  6^  P.  202:  Giiy  v.  S., 
37  Ind.  Ap.  691, 77  N.  E.  855; 
Knight  V.  S.,  44  Fla.  94,  32  So.  110. 

64.  Taylor  v.  C,  3  Bush,  508;  P. 
T.  EngllBh,  80  Cal.  214;  Carder  v. 
S" 17  Ind.  307;  S.  v.  Hunter,  44 
Tex.  94;  S.  V.  Murrah,  25  Tex.  758; 
Reg.  V.  Cruse,  2  Moody,  53,  8  Car. 
&  P.  641. 

65.  S.  V.  Seward,  supra;  P.  v. 
Congleton,  44  Cal. 92:  Rasberry  v. 
S., 1 Tex.  Ap.  664;  Prior  v.  S.,  41 
Ga. 155：  S.  V.  McOinnlB» 12,  La. 
Ann.  743;  P.  v.  War,  20  Cal.  117. 

66.  Stat  Crimes,  $9  501-615: 
Baker  v.  P"  49  111.  308:  S.  v.  Pee. 
19  Wis.  562:  P.  V.  Swenson.  49  Cal. 
888;  Robinson  v.  S.,  81 Tex.  170; 
Pulford  V.  S.,  50  Oa.  591; S.  Jor- 
dan, 19  Mo.  212：  S.  V.  White. 14 
Kan.  538;  S.  v.  Flborn.  27  Md.  483: 
S.  V.  Little,  67  Mo.  624：  S.  v.  Daley. 
41 Vt  564;  Wilson  v.  P.,  24  Mich 


1264  New  Cbiminal  Pbocedube.  §64 


2.  Surplusage. ~ Words  insufficient  as  to  the  aggrava- 
tion may  still  leave  the  indictment  good  for  a  simple  as- 
sault, or  assault  and  battery  ；  being  rejected  as  surplus* 
Age.67  And  there  may  be  other  surplusage  within  this 
rule.®® 

3.  Aggravations  not  Affecting  the  Punishment ~ to  be 

infliciea,  otherwise  than  as  influencing  the  discretion  of  the 
court,  need  not  be  mentioned  unless  the  pleader  chooses;  *® 
but  as  we  have  seen/^  whatever  is  in  law  essential  to  the 
heavier  punishment  must  be.  or  it  cannot  be  imposed" 

§  64. 1. The  Minuteness— with  which  this  matter  of 
aggravation  must  be  averred  is  better  explained  by  illus- 
tration than  by  rule.  If  the  offense  consists  of  an  assault, 
or  a  battery,  inflicted  with  an  intent  to  commit  a  heavier 
crime,  such  heavier  crime  need  not  be  set  out  with  the  for- 
malities of  an  indictment  for  it,  but  the  statement  of  such 
intent  in  ordinary  words  suffices"   And  an  indictment  for 


410;  S.  V.  Johnson,  9  Nev.  175; 
Reddan  v.  S"  4  Greene  (Iowa), 
137;  S.  V.  Shepard, 10  Iowa,  126; 
S.  V.  Doty,  5  Or.  491; C.  v.  Welsh,  7 
Oray,  324;  S.  v.  Garvey, 11 Minn. 
154;  Manigault  v.  S"  53  Oa. 113; 
Robertson  v.  S.'  31 Tex.  36;  Martin 
V.  S.,  40  Tex. 19;  Blttlck  v.  S"  40 
Tex.  117;  S.  V.  Cass,  41 Tex.  652; 
Meredith  v.  S.,  40  Tex.  480;  May- 
field  V.  S.，  44  Tex.  59;  S.  v.  Rigg, 
10  Nev.  284.  As  to  indictments  un- 
der various  statu  tea,  See,  U.  S.  v. 
Tucker, 122  F.  618;  S.  v.  HammerU, 
60  Ktin.  860,  58  P.  559;  Collins  v. 
Com.,  24  Ky.  L.  884,  70  S.  W. 187; 
S.  V.  Hopkins, 115  La.  786,  40  So. 
166;  S.  V.  Prosser, 137  Mo.  624，  38 
S.  W. 1106  ；  S.  V.  Crulkshank, 13 
N.  D.  337, 100  N.  W.  697;  S.  v.  Mc- 
Donald, 14  Utah,  173,  46  P.  872;  S. 
V.  McCormick,  20  Wash.  94,  54  P. 
764. 

' 67.  Wood  V.  S.，  50  Ala. 144  ；  Nel- 
son V.  S.,  2  Tex.  Ap.  227;  Higgln- 


botham  v.  S.,  50  Ala.  188;  P.  v. 
O'Nell, 48  Cal.  257;  C.  v.  Hawkins, 
11 Buah,  603;  Kruger  v.  S., 1 Neb. 
365;  S.  V.  Archer,  34  Tex.  646; 
Blackburn  v.  S"  39  Tex.  153;  John- 
son V.  S.，  26  Tex.  117;  C.  v.  Dele- 
han, 148  Mass.  264;  P.  v.  Owens,  3 
Cal.  750,  86  P.  980;  S.  v.  Spaugh, 
199  Mo.  147,  97  S.  W.  901. 

68.  P.  V.  Casey,  72  N.  Y.  393;  S. 
V.  Samuels,  38  La.  Ann.  457;  P.  v. 
Ozlar  (Cal.  Ap.  1908),  97  P.  685. 

69.  Vol.  I,  §  85;  ante,  §  56;  S.  v. 
Belk,  76  N.  C. 10;  S.  v.  Young.  7 
Rich. 1. 

70.  Ante,  §  68. 

71.  Vol.  I,  §  77  et  seq. 

72.  Post,  §§  76  (1)， 77  (2); 
Hayes  v.  S., IS  Lea,  64;  S.  v,  Mont- 
gomery, 7  Bax.  160;  McGuire  v.  S.， 
50  Ind.  284;  Bunlin  v.  S.,  68  Ind. 
38;  Com.  V.  Crowley, 167  Mass.  434, 
46  N.  E.  766;  S.  V.  Kunz„  90  Minn. 
526,  97  N.  W. 131;  Young  v.  Ter.» 
8  Okla.  525,  58  P.  724.  Under  stat- 
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assault  with  intent  to  murder  need  not  allege  the  mode  of 
it  or  the  means  and  weapon  used;"  or,  if  committed  by 
several  defendants,  the  specific  acts  of  each"  And  these 
illustrations  have  their  numerous  similitudes" 

2.  Weapon. 一 It  is  good  to  allege  that  the  assault  was 
"with  a  "deadly  weapon"  where  these  are  the  statutory 
words,  without  any  further  description  of  it"  On  the 
•charge  of  an  assault  with  an  axe,  there  need  be  no  added 
allegation  that  the  axe  is  a  dangerous  weapon"  Not  even 
the  instrument  or  its  name  requires  mention,  unless  by  rea- 
son of  something  in  the  statute,  or  made  essential  by  its 
particular  form" 


lite  punishing  assault  under  cir- 
cumstances constituting  murder  If 
death  ensued.  Indictment  need  not 
allege  act  was  willfully  or  with 
malice  or  Intent  to  kill. S，  t.  Nieu- 
liauB,  217  Mo.  332, 117  S.  W.  73. 

73.  S.  V.  Jackson,  37  La.  Ann. 
467;  Lacefleld  v.  8.,  supra.  And 
«ee  S.  V.  Miller,  25  Kan.  699;  S.  v. 
Taylor,  83  N.  C.  601; S.  v.  De  Long, 
89  Ark.  391, 117  S.  W.  524;  S.  Y. 
Parr,  64  Ore.  316, 103  P.  434;  Davis 
V.  U.  S., 16  Ap.  D.  C.  442;  S.  v. 
-Steineman, 162  Mo.  188,  62  S.  W. 
694. 

74.  Hamilton  v.  P., 113  111. 34, 
€5  Am.  R.  396. 

75.  S.  V.  Bradford,  33  La.  Ann. 
^21;  P.  V.  Ah  Toon,  68  Cal.  362,  9 
Pac.  311;  Logan  v.  S.,  2  Lea,  222; 
Parsons  v.  S.,  9  Tex.  Ap.  204;  Davis 
V.  S.,  20  Tex.  Ap.  302;  S.  v.  Dalby, 
-86  S.  C.  367,  68  S.  E.  633. 

76.  S.  V.  Seamons, 1 Greene 
(Iowa),  418.  And  see  S.  v.  Swann, 
65  N.  C.  330;  Mayfleld  v.  S.,  44  Tex. 
69;  Burton  v.  S.,  3  Tex.  Ap.  408, 
30  Am.  R. 146;  Forrest  v.  S.,  3  Tex. 
Ap.  232;  Canterberry  v.  S.,  90  Miss. 
279,  43  So.  678;  Spradley  v.  S.,  80 

3  C.  P. —80 


Miss.  82,  31 So.  634;  McLendon  v. 
S.  (Tex.  Cr.  Ap.  1902).  66  S.  W. 
553.  To  add  a  minute  deBcrlption 
of  the  weapon  is  permissible. 
Sumpter  v.  S.,  45  Fla.  106,  33  So. 
981.  Under  statute  providing  for 
punishing  one  who  shall  stab  with 
a  sword,  knife  or  other  deadly 
weapon  an  indictment  for  stabbing 
with  a  knife  need  not  allege  it  was 
a  deadly  weapon.  Sprague  v.  Com., 
22  Ky.  L.  519,  58  S.  W.  430;  S.  v. 
Laycock, 141 Mo.  274,  42  S.  W.  723; 
S.  V.  Williams, 191 Mo.  205,  90  S. 
W.  448;  Jackson  v.  Com.,  96  Va. 
107,  30  S.  E.  452;  S.  v.  Broussard, 
107  La.  Ann.  189,  31 So.  637. 

77.  Dollarhlde  v.  U.  S.,  Morris, 
233,  39  Am.  D.  460. 

78.  Montgomery  v.  S.,  4  Tex. 
Ap.  140;  Payne  v.  S.'  5  Tex.  Ap. 
35;  S.  V.  Moore,  65  Mo.  606.  See 
S.  V.  O'Flaherty,  7  Nev.  153;  S.  v. 
Roderigas,  7  Nev.  328;  Coratola  v. 
U.  S.,  24  Ap.  D.  C.  229;  Mathis  v. 
S.,  39  Tex.  Cr.  549,  47  S.  W.  464; 
Davis  V.  U.  S., 16  Ap.  D.  C.  442. 
Indictment  need  not  allege  a  pistol 
was  loaded,  that  defendant  fired  It, 
that  person  assaulted  was  struck 
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3.  Applications  of  these  Rules ~ will  appear  under  the 
titles  Attempt,'^®  Homicide, so  Eape,®^  Abortion,®^  and  some 
others. 

III.   The  Evidence. 

§  65. 1. The  Name ~ of  tlxe  assaulted  person  being  nec- 
essary in  allegation,®^  it  must  be  proved,"  and  any  variance 
therein  will  be  fatal.®'  If  the  assault  is  shown  to  have  been 
committed  on  one  of  the  name  averred,  it  will  be  no  objec- 
tion that  there  are  others  of  the  same  name,®*  or  that  the 
same  person  is  also  known  by  other  names"  The  jury 
are  to  judge,  under  instnictions  from  the  court,®®  of  the- 
evidence  of  the  name,  the  same  as  of  any  other  evidence  in 
the  case" 

2.  The  Character  of  the  Assaulted  Person, 一 when  not 
influencing  the  degree  of  the  offense, 9。  is  ordinarily  not  ad- 
missiole,  especially  if  not  known  to  the  defendant.  But  un- 
der special  circumstances,  what  was  thus  known  may  be 
relevant,®^ ~ matter  more  particularly  explained  under  the 


with  It  or  with  a  shot  from  It,  that 
it  was  a  deadly  weapon.  Pyke  v. 
S.,  47  Fla.  93,  36  So.  577. 

79.  Post,  §§  77-85. 

80.  Post,  §§  643-659. 

81.  Post,  §§  976,  977;  Stat. . 
Crimes,  §§  480-499. 

82.  Stat  Crimes,  §§  751-759. 

83.  Ante,  §  62. 

84.  McLaughlin  v.  S.'  52  Ind. 
279;  McLaughlin  t.  S.,  52  Ind.  476; 
S.  V.  Boylson,  3  Minn.  438. 

85.  Swails  V.  S.,  7  Blackf.  324; 
C.  V.  Booth,  2  Va.  Cas.  394;  Brown 
T.  S., 16  Tex.  Ap. 197;  Walker  v. 
S., 134  Ala.  86,  32  So.  703;  Jacobs 
T.  S.,  46  Fla.  157.  35  So.  65;  Har- 
rington V.  P.,  90  111.  Ap.  456;  Rat- 
cliff  V.  S.，  23  Ind.  Ap.  64,  54  N.  E. 
814. 

86.  Rex  V.  Peace,  3  B.  &  Aid. 
579. 


87.  Johnson  v.  S.，  46  Ga.  269. 

88.  S.  V.  Curran, 18  Mo.  320; 
Com.  V.  Warren, 167  Mass.  53,  44 
B. 1073. 

89.  C.  V.  O'Baldwin, 103  Mass* 
210;  C.  V.  Stone, 103  Mass.  421. 

Disturbing  peace  of  family.  An 
indictment  under  a  statute  for  dis- 
turbing the  peace  of  the  family  of 
Mary  Riggs  was  held  to  be  sup- 
ported by  evidence  that  she  was  in 
fact  the  head  of  the  family, -though 
she  had  living  a  husband  who  had 
abandoned  her.  S.  v.  Slater,  22  Mo. 
464. 

90.  S.  V.  Burt,  25  Vt.  373;  S.  v. 
Jackson, 17  Mo.  544,  59  Am.  D. 
281. 

91. S.  V.  Meader,  47  Vt.  78; 
Stevens  v.  S.， 1 Tex.  Ap.  591; S.  v» 
Schleagel, 50  Kan.  325;  S.  v.  Pa- 
terno,  43  La.  Ann.  514,  9  So.  442; 
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title  Homicide" 

3.  Weapon ~ Wound. ~ If  several  weapons  are  the  al- 
leged instruments  of  assault,  proof  of  any  one  of  them 
which  in  law  makes  the  offense  complete  will  suffice"  The 
wound  must  not  appear  to  have  been  inflicted  by  a  weapon 
other  than  that  stated"  or  implied ； ®*  except  where  the 
allegation  is  surplusage,  and  perhaps  in  some  other  excep- 
tional cases.*®  Yet  this  evidence  may  be  circumstantiaLw 
For  example, — 


Lewallen  v.  8"  6  Tex.  Ap.  475; 
Upthegrove  v.  S.,  37  Ohio  St  662; 
Shields  V.  S.,  32  Tex.  Cr. 
498,  23  S.  W.  893;  Com.  v. 
De  Vlco,  207  Mass,  251, 93  N.  E. 
670;  Rufus  V.  S., 117  Ala.  131, 23 
So.  144;  Rhea  v.  S.,  37  Tex.  Cr. 
138,  38  S.  W. 1014;  Wilson  v.  S. 
(Tex.  1902),  67  S.  W. 106;  P.  v. 
Meert, 157  Mich.  96, 121 N.  W.  318; 
Woods  V.  S.,  90  MiSB.  245,  43  So. 
433.  Evidence  as  to  physical  con- 
dition of  person  assaulted  may  be 
reylawed.  Beavers  v.  S., 151 Ala. 
5,  44  So.  401. 

92.  Post,  §§  609-630. 

93.  S.  V.  McCllntock, 1 Greene 
(Iowa),  392;  P.  V.  Casey,  72  N.  Y. 
893.  A  club,  S.  V.  PhillipB, 104  N.  C. 
786, 10  S.  E.  463,  a large  stone, 
Regan  v.  S.,  46  Wis.  266,  60  N.  W. 
287,  a loaded  gun  or  a  pistol, S.  v. 
Painter,  67  Mo.  84;  Wilson  v.  S., 
37  Tex.  Cr.  156,  38  S,  W. 1013; 
Henningburg  v.  S,, 153  Ala. 13,  45 
So.  246，  or  one  unloaded  and  used 
as  a  club,  Riggs  v.  Com" 17  Ky.  L. 
1015.  33  S.  W.  413;  Allen  v.  P.,  82 
111.  610,  or  a  knife  when  in  striking 
distance,  Walters  v.  S.，  37  Tex.  Cr. 
888,  35  S.  W.  652;  Ferguson  v.  S., 
6  Tex.  Ap.  604;  Brown  v.  S., 142 
Ala.  287,  38  So.  268;  S.  y.  Spaugh, 
199  Mo.  147,  97  S.  W.  901,  is  in  law 


a  deadly  weapon.  The  character 
of  the  weapon  If  the  evidence  is 
conflicting,  Is  for  the  Jury,  Small- 
wood  V.  Com., 17  Ky.  L. 1134,  83 
S.  W.  822;  P.  V.  Leyba,  74  CaL  407, 
16  P.  200. 

94.  Ferguson  y.  S"  4  Tex.  Aik 
156;  McGee  v.  8.,  6  Tex.  Ap.  492. 
See  P.  V.  Cavanagh,  62  How.  Pp. 
187;  S.  V.  Phillips, 104  N.  C.  788, 
10  S.'B.  463;  Melton  v.  S"  30  Tex. 
Ap.  273. 

95.  Rex  V.  McDermott,  Russ. 義 
Ry.  856;  Kouns  v.  S.,  3  Tex.  Ap. 13. 
And  see  Johnson  v.  S,,  36  Ala.  868. 

96.  Post,  §  614;  Ryan  v.  S.,  52 
Ind.  167. 

97.  Vol. II,  §§ 107S-1079,  1101; 
post,  §  97;  New  Crlm.  Law,  I, 
§§  735,  736;  Taliaferro  v.  S.,  40  Tex. 
522;  Bradley  v.  S., 10  Sm.  &  M. 
618;  S.  V.  Napper,  6  Nev.  113;  S.  y. 
Doty,  5  Or.  491; S.  v.  Jackson, 17 
Mo.  544,  59  Am.  D.  281; C.  v.  Silk, 
111  MasB.  431;  Monday  v.  S.,  32  Gcu 
672,  79  Am.  D.  314;  Reg.  v.  Cox, 1 
FoBt  ft  P.  664;  Brown  v.  S.,  55  Ga. 
169;  Roberts  v.  P., 19  Mich.  401; 
Corneille  v.  S., 16  Ind.  232;  P.  y. 
Kerrains, 1 Thomp.  &  C.  333;  An- 
derson S" 1 Tex.  Ap.  730;  Lock- 
wood  V.  8., 1 Tex.  Ap.  749;  Coney 
V.  S.'  2  Tex.  Ap.  62;  Doyle  v.  S.,  5 
Tex.  Ap.  442;  Scott  v.  S,,  48  Ala. 
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§  66. 1. Presumptions, ~ considered  in  a  general  way 
in  the  first  volume,*®  are  among  the  proofs  of  this  offense  ； 
as,  an  injury  inflicted  by  violence  is  presumed  intended" 
a  pistol  pointed  at  a  man's  head  and  fired,  making  a loud 
report  and  wounding  him,  is  presumed  to  have  been  loaded 
with  a  ball,  which  and  not  the  wadding  inflicted  the  wound, 
though  no  ball  was  found.i  And  broadly,  on  the  accusa- 
tion of  an  assault  with  a loaded  pistol,  the  presumption  ap- 
pears to  be  that  it  was  loaded.^  So, ― 

2.  If  a  Wife  in  Presence  of  her  Husband ~ commits  as- 
sault and  battery,  his  consent,  should  he  not  restrain  her, 
may  be  inferred  by  the  jury,  who  will  convict  both.® 

§  67. 1. The  Intent. — The  practitioner  should  inquire 
whether,  in  the  particular  case,  a  specific  evil  intent ― as, 
to  commit  rape,  to  take  life,  or  the  like 一 as  in  law  an  essen- 
tial element  in  the  offense,  or  whether  a  general  evil  mind 
will  suffice.  If  the  former,  there  must  be  evidence,  not 
merely  of  the  assault,  but  from  which  also  the  jury  may 
infer  the  specific  purpose.* 


420;  Field  v.  S.,  50  Ind. 15;  Tatum 
V.  S.,  59  Ga.  638;  S.  v.  Davenport, 
156  N.  C.  596,'  72  S.  B.  7;  Bartell 
V.  S.,  4  Okla.  Cr. 135,  111  P. 
669;  S.  V.  Moore  (Del.  1910), 
74  A.  1112;  Pumphrey  v.  S., 156 
Ala.  103,  47  So.  156;  Gibson  v. 
Com.,  31 Ky.  L.  945, 104  S.  W.  351 
(rape)  ；  Woodson  v.  Com., 107  Va. 
895,  59  S.  E. 1097;  Taylor  v.  S"  82 
Ark.  540, 102  S.  W.  367.  An  assault 
•which  if  it  had  been  completed  by 
the  death  of  Its  victim  would  have 
been  murder  in  either  degree  pre- 
sumes an  intent  to  kill.  Roberson 
V.  S.,  94  Ark.  69, 126  S.  W.  88;  S. 
V.  Pope  (Del.  1910),  76  A.  367; 
Darnell マ. S.，  58  Tex.  Cr.  585, 126 
S.  W. 1122;  S.  V.  Moore  (Del.  1910), 
74  A-  1112;  S.  V.  Lee  (Del.  1909), 
74  A.  4. 

98.    Vol. II,  §§ 1096-1131. 


99.  McConnel  v.  S.,  25  Tex.  Ap. 
329;  Perkins  v.  S.  (Tex.  1911), 138 
S.  W. 133. 

1.  Rex  V.  Weston, 1 Leacfi,  247. 

2.  Allen  V.  P.,  82  111.  610;  Bur- 
ton V.  S.,  3  Tex.  Ap.  408,  30  Am.  R. 
146.  See  post,  §  96;  Lockland  v.  S.» 
45  Tex.  Cr.  87,  73  S.  W. 1054; 
Flowers  v.  S.,  4  Okla.  Cr.  320,  111  P. 
675;  McDonald  v.  S.,  46  Fla.  149,  35 
So.  72. 

3.  Pliilllps  V.  Phillips,  7  B. 
Monr.  268.  This  is  a  civil  case, 
but  the  presumption  would  not  be 
otherwise  on  an  indictment  And 
see  New  Crim.  Law,  I，  §  735. 

4.  New  Crim.  Law,  I，  §  735;  S. 
V.  Jefferson,  3  Harring.  Del.  571; 
S.  V.  Daley,  41 Vt.  564;  Garrlty  v.  P., 
70  111. 83;  S.  V.  Glovery, 10  Nev. 
24;  Maxwell  v.  S.,  3  Helsk.  420;  P. 
V.  Mendenhall, 135  Cal.  344,  67  P. 
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2.  Prior  Declarations ~ of  purpose  are  admissible.^ 
Also— 

3.  Observations  Evincing  Hate ~ to  the  assaulted  per- 
son, even  those  made  the  next  day,  have  been  admitted.* 
So— 


325;  Likens  v.  8.，  63  Neb.  249,  88  N. 
W.  506;  Atkinson  v.  S.  (Tex.  1911), 
138  S.  W. 125;  Crawford  v.  S.,  21 
Tex.  Ap.  454, 1 S.  W.  446;  Smith  v. 
S.,  39  Miss.  521; S.  v.  King,  86  N. 
C.  603;  Cowley  v.  S., 10  Lea 
(Tenn.)  282;  Com.  v.  Adams, 114 
Maes.  323,  324, 19  Am.  362;  S.  v. 
Sears,  86  Mo.  169,  174;  S.  t.  Car- 
ver, 89  Me.  74,  85  A.  1030;  Clardy 
V.  S.，  96  Ark.  52, 131 S.  W.  46; 
Cooper  V.  S.,  60  Tex.  Cr.  441, 132  S. 
W.  355;  Roberson  v.  &,,  94  Ark.  69, 
126  S.  W.  88;  S.  V.  Pepe  (Del.  1910), 
76  A.  367;  S.  V.  Moore  (Del.  1910). 
74  A.  1112;  Horton  v.  P.,  47  Colo. 
252, 107  P.  257;  McAllister  v.  S.,  7 
Ga.  Ap.  541, 67  S.  E.  221;  Chownlng 
V.  S.，  91 Ark.  503, 121 S.  W.  785； 
Crumley  y.  S.,  5  Ga.  Ap.  231, 62  S. 
E. 1005;  S.  V.  EBpenscheld,  212  Mo. 
215, 110  S.  W. 1072  (intent  to 
rape);  Bowman  v.  Com.,  81 Ky.  L. 
828, 104  S.  W.  263  (rape)  ；  Cotton 
V.  S. 106  S.  W. 1^5  (rape)  ；  Ward  v. 
S.,  68  Neb.  719,  79  N.  W.  725;  Dll- 
lard  V.  8.,  66  Ark.  404'  46  S.  W. 
533. 

5.  Vol. II,  § 1110;  Read  v.  S.,  2 
Ind.  438.  Threats  and  the  hostility 
of  the  accused  are  always  received. 
S.  V.  Henn,  39  Minn.  476,  40  N.  W. 
572.  Claiming  to  act  in  self-de- 
fense he  may  prove  the  Injured 
party  threatened  him.  Bolton  v. 
S.  (Tex.  Cr.  1897).  89  S.  W.  672; 
Rauck  T.  S., 110  Ind.  384, 11 N.  E. 
450;  Martin  v.  S.,  6  Ind.  Ap.  453, 
466.    Declarations  of  all  persons 


at  the  time  of  tibe  assault  are  rele- 
vant Blount  T.  S.,  49  Ala.  881 r 
Colquitt  T.  S.,  34  Tex.  550.  As  to 
threats  see  Dowell  v.  S"  58  Tex. 
482, 126  S.  W.  871; S.  v.  Winnettr 
48  Wash.  98,  92  P.  904  (rape) ； 
Waldron  v.  S.'  41 Fla.  265,  26  So, 
701; S.  V.  Thompson, 127  Iowa, 
440, 103  N.  W.  377;  S.  v.  Lawrence* 
70  Vt  524,  41 A.  1027. 

6.  Meeks  v.  S.,  51 Ga.  429;  S.  v. 
McKellar,  85  S.  C.  236,  67  S.  E.  314. 
And  Bee  S.  v.  Fry,  67  Iowa,  475,  26 
N.  W.  738.  The  intent  to  do  bodily 
harm,  or  to  kill,  may  be  Inferred 
from  the  force  or  direction  of  the 
blow,  from  the  natural  result  of  yio- 
lence  employed.  P.  v.  Gonley, lOS 
Mich.  424,  64  N.  W.  326;  P.  v.  MUlmv 
91 Mich.  639,  643,  62  N.  W.  66；  Hill 
V.  S.,  37  Tex.  Cr.  279,  88  8.  W.  987.. 
39  S.  W.  666,  66  Am.  St  803,  from  the: 
weapon  used.  S.  v.  Dickerson,  9& 
K  C.  708.  3  S.  E.  687;  P.  v.  Smithy 
106  Mich.  431, 64  N.  W.  200;  Dean 
V.  S.,  89  Ala.  46,  8  So.  38;  S.  r. 
Broadbent, 19  Mont.  467,  48  P.  775. 
or  from  any  deliberate  conduct 
usually  resulting  in  danger  to  the 
life  of  another.  Conn  v.  P., 116  ni - 
458,  464,  6  N.  E.  463;  Cowley  v. 
10  Lea  (Tenn.)  282,  284;  Com.  v. 
Randall, 4  Gray  (MassO  86;  S. 
Aleck,  41 La.  Ann.  83,  6  So.  ^9;  P. 
V.  Miller,  91 Mloh.  639,  644,  62 
W.  65;  Ullman  v.  8" 124  WIb.  602, 
103  N.  W.  6;  Combe  v.  S"  55  Tex. 
Cr.  332, 116  S.  W.  595. 
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4.  Confessions  了 一 Threats  ® ~ axe  admissible. 

5.  Prior  Conduct  and  Relations of  the  parties  may  be 
shown  or  not  according  as  the  evidence  tends  or  not  to 
establish  the  issue.  The  circumstances  of  cases  within  this 
doctrine  are  multitudinous.®  In  one  it  was  deemed  that 
what  took  place  between  the  two  in  the  forenoon,  the  as- 
sault being  in  the  evening,  was  too  remote  to  be  of  the  res- 
gestae,  so  not  admissible"  In  another,  to  show  resentment 
by  the  defendant  toward  the  person  assaulted,  and  a  conse- 
quent motive,  the  State  was  permitted  to  prove  that  the 
latter  had  said  in  the  hearing  of  the  former,  shortly  before 
the  transaction,  that  "no  honest  man  would  avail  himself 
of  the  bankrupt  act;"  in  connection  with  the  further  fact 
that  the  defendant's  father  had  been  talking  of  taking  the 
benefit  of  it.  This  case  lies  near  the  border;  and  Caston,  J" 
said  of  it :  "  The  circumstances  per  se  would  be  exceedingly 
weak;  but  in  connection  with  the  other  evidence  in  the  case, 
it  was  entitled  to  some  regard." " 

§  68. 1. In  General  Terms, ~ the  evidence  while  it  will 
be  kept  within  tho  rules  explained  in  the  first  volume,  will 
bend  to  the  circumstances  the  same  in  this  offense  as  in 
others.  Thus, 一 

2.  The  Defendant's  Character— may  be  by  him  put  in 
issue  as  there  shown;  "  but  no  proof  of  character,  good  or 


7.  Vol. II,  § 1216a  et  seq.;  Bob  v. 
S.,  82  Ala.  660;  S.  v.  Moore  (Del. 
1910),  74  A.  1112. 

8.  S.  V.  Beaudet,  53  Conn.  536, 
66  Am.  R. 155,  4  Atl.  237;  Cahill  v. 
で" 106  m.  621.  See  S.  v.  Skidinore, 
«7  N.  C.  609;  S.  V.  KimbreU, 151 N. 
C.  702,  66  S.  E.  208;  Esterline  v.  S., 
105  Mo.  629,  66  A.  269. 

9.  Ryan  v.  P.,  79  N.  Y.  593; 
Moore  v.  S.'  81 Tex.  Cr.  234;  S.  t. 
Price,  111 N.  C.  703, 16  S.  E.  414; 
Hodgklns  v.  S.,  89  Oa.  761, 16  S.  E. 
695;  Doolittle  v.  S.,  93  Ind.  272;  P. 
T.  Miller,  49  Mich.  23;  Helser  v. 


Loomls,  47  Mich. 16;  S.  v.  Montgom- 
ery, 65  Iowa,  483»  22  N.  W.  639;  S. 

McDonald, 14  R.  I.  270;  S.  v.  Clay- 
ton, 100  Mo.  516, 18  Am.  St  665, 13 
S.  W.  819;  S.  V.  Noble,  66  Iowa»  541, 
24  N.  W.  34. 

10.  Rosenbaum  v.  S"  88  Ala. 
364.  See  S.  v.  Goodrlcli, 19  Vt 116, 
47  Am.  D.  676. 

11. S.  V.  Griffls,  3  Ire.  504.  Mo- 
tive is  sometimes  relevant  P.  v. 
Grow,  6  Cal.  App.  147, 116  P.  369. 

12.  Vol. II,  §§ 1112-1119;  S.  V. 
Gather, 121 Iowa,  106，  96  N.  W. 
722;  S.  V.  Thornton, 136  N.  Car. 
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ち ad,  can  be  introduced  in  the  first  instance  against  him,  to 
create  a  presumption  of  guilt"  Again, ― 

3.  Co-conspirator ~ Res  Oestae. ~ Whatever  is  of  the 
res  gestae  is  generally  admissible,"  so  may  be  the  declara- 
tion of  co-conspirators  against  each  other,"  Wlien,  there- 
fore, an  assault  appeared,  but  it  was  doubtful  which  party 
was  the  aggressor,  acts  and  declarations  of  third  persons 
tending  to  show  a  conspiracy  to  mob  the  defendant  were 
held  admissible,  whether  notice  of  them  was  brought  home 
to  the  defendant  or  not"  And 一 

4.  Rule  and  Special  Fact  combining. 一 The  cases  where- 
in it  becomes  necessary  to  apply  general  rule  and  special 
fact  to  each  other  are  verv  numerous.^ 

§  69.  Husband  and  Wife. ~ we  have  seen  in  these  cases, 
Av^here  personal  violence  has  been  inflicted  by  either  on  the 
other,  may  be  witnesses  for  and  against  each  other; "  yet 
subject  to  impeachment  the  same  as  other  witnesses" 
There  are  intimations  that  this  evidence  is  limited  to  the  in- 
stances in  which  no  others  competent  to  testify  were 
present,2o  but  such  is  not  the  common  doctrine.  The  neces- 
sity which  creates  an  exception  to  the  rule  forbidding  the 
matrimonial  harmony  to  be  disturbed  by  the  parties  testify- 
ing in  each  other 's  causes,  "is  not,"  said  Lord  Mansfield, 


«10,  48  S.  E.  602;  Balkum  v.  S., 115 
Ala.  117,  22  So.  532,  67  Am.  St 19. 
Compare  S.  v.  Thompson, 127  Iowa, 
440, 103  N.  W.  377. 

13.  Henderson  v.  S., 12  Tex. 
ち 25;  McKenzle  v.  Allen,  3  Strob. 
^46.  , 

14.  Vol. II,  §§ 1083-1087;  S.  y. 
Wilson  (Kan.  1905),  80  P.  639. 

15.  Vol. II,  $ 1248  (2). 

16.  Tompkins  v.  S., 17  Ga.  356. 
-See  Harris  v.  S.,  53  6a.  640. 

17.  Toes  V.  S.,  4  Bng.  42;  S.  v. 
Bruce.  24  Me.  71; Tarver  v.  8.,  43 
Ala.  354;  C.  V.  Cooley,  6  Gray,  350; 
P.  V.  Bowen,  49  Cal.  654;  Smith 
T.  S.,  2  Ohio  St.  511; C.  V.  Bean, 


111  Mass.  438;  S.  v.  Weeks, 1 Der. 
135;  C.  V.  Lincoln* 110  Mass.  410; 
Robinson  v.  Wilson,  22  Vt.  86,  52 
Am.  D.  77;  Richards  v.  S.,  3  Tex. 
Ap.  423. 

18.  Vol. II,  t 1153; 1 Greenl.  Bv., 
§  343;  Rex  v.  Azir, 1 Stra.  633; 
Soule's  Case,  5  Greenl.  407;  S.  v. 
Boyd,  2  Hill, S.  C.  288,  27  Am.  D. 
376;  Rex  v.  Serjeant,  Ryan  ft 
Moody,  N.  P.  352,  354;  8.  v.  Neill, 
6  Ala.  685;  C.  v.  Murphy,  4  Allen, 
491;  Dill V.  P" 19  Colo.  469,  41 Am. 
St.  254. 

19.  Memmler  v.  8.'  75  Ga.  576. 

20.  S.  V.  Davis,  3  Brev.  3,  6  Am. 
D.  529. 
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"a  general  necessity,  as  where  no  other  witness  can  be  had; 
but  a  particular  necessity,  as  where,  for  instance,  the  wife 
would  otherwise  be  exposed  without  remedy  to  personal 
injury  ノ，  2i 

§  70.  As  to  Chastisement.— Where  the  alleged  assault  is 
by  a  parent  on  his  child,  a  teacher  on  his  pupil,  or  the  like, 
in  chastisement,  it  is  probably  the  better  doctrine  that  if 
the  relationship  appears,  the  chastisement  will be、  pre- 
sumed to  be  reasonable  and  for  sufficient  cause,  until  the 
contrary  is  shown.  Said  Canithers,  J.:  "To  hold  a  parent 
bound  to  prove  that  he  had  good  cause  to  whip  his  child， 
or  be  subject  to  a  conviction  upon  indictment,  would  be 
monstrous.  V  22  The  nature  of  the  instrument  used  for  cor- 
rection will  strongly  influence  the  question  of  motive  or  in- 
tentioii.ss  Non-expert  evidence  as  to  whether  an  injury  in- 
flicted is  permanent  or  not  is  inadmissible." 

§70  a.  Court  or  Jury. ~ Whether  force  used  to  repel a 
battery  was  appropriate  in  kind  and  degree  is  a  question  of 
fact  for  the  jury;  to  be  decided,  of  course,  under  instruc- 
tions upon  the  law  from  the  court*  25 


21.  Bentley  v.  Cooke,  8  Doug. 
422,  424. 

22.  Anderson  v.  8.,  3  Head,  455, 
457;  Vanvacter  v.  8" 113  Ind.  276, 
15  N.  B.  341, 3  Am.  St.  645;  Marls- 
bury  V.  8" 10  Ind.  Ap.  21, 37  N.  B. 
558;  S.  V.  Thornton, 136  N.  C.  610, 
48  S.  E.  602. 

23.  Boyd  v.  S"  88  Ala.  169,  7 
So.  268, 16  Am.  St.  31. 


24.  Dean  v.  S.，  89  Ala.  46,  8  So* 
38. 

25.  C.  V.  Bush, 112  Mass.  280. 
See  SllYUB  V.  S.,  22  Ohio  St.  90; 
Weaver  v.  S.，  24  Ohio  8t  684;  P. 
V.  Hennard, 162  Mich.  225, 127  N, 
W.  303, 17  Det.  Leg.  N.  537;  S.  v. 
Goode, 130  N.  C.  651„  41 S.  E.  3; 
Atkinson  v.  S.,  58  Neb.  356,  78  N. 
W.  621. 


For  ASSEMBLY,  UNLAWFUL,  see  Unlawful   Assembly,  New  Crlm. 
Law,  II,  §§ 1150,  1151,  1184,  1185，  1256-1259:  Dir.  &  F.,  §§  926-930. 
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ATTEMPT. 

|§  71-73.  Introduction. 
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Consult— for  the  law  of  this  subject  New  Crlm.  Law,  I,  §|  723-772a» 
and  the  Indexes.  For  the  form  of  the  indictment  and  connected  ques- 
tions. Dir.  ft  F"  §§ 100-112.  And  see,  for  both  law  and  procedure,  tb& 
various  subfttantiye  offenses  to  commit  which  attempts  may  be  made» 
And  see  the  Indexes  to  these  volumes  and  to  Statutory  Crimea. 

§  71. 1. Two  Elements. ~ An  indictable  attempt  con- 
sists of  a  specific  intent  to  do  something  which  constitutes 
a  substantive  crime,  and  an  act  toward  but  short  of  its  com- 
pletion. 2«  Hence, 一 

2.  The  Doctrine  of  this  Chapter— is  that  both  these 
elements  must  be  charged  in  the  indictment  ；  the  only  ques- 
tion is  how  minutely.  And  the  proofs  should  cover  both. 

§  72. 1. The  Obscurity  of  this  Subject, ~ explained  else- 
where,^''^ extends  as  well  to  the  procedure  as  to  the  law.  The 
difficulties  are  in  the  condition  of  the  authorities,  particular- 
ly as  to  the  indictment.  In  principle,  this  subject  is  as 
plain  as  most  others. 

2.  With  the  Kind  of  Attempt ~ the  indictment  will  vary; 
so  that ~ 

26.  New  Crlm.  Law,  I,  §§  727- 
730;  Hicks  v.  C,  86  Va.  223,  226, 19 
Am.  St  891, 9  S.  E. 1024;  Nlder 
V.  Com., 140  Ky.  L.  684,  690, 131 S. 
W. 1024;  Gates  v.  Com.,  Ill  Va. 
837,  69  S.  E.  620;  Ex  parte  Turner, 
3  Okla.  Cr. 168, 104  P.  1071;  Moss 
V.  S.,  6  Ga.  Ap.  624,  65  S.  E.  800; 


S.  V.  Thompson,  31 Nev. 
P.  557;  Flower  v.  Continental 
Casualty  Co., 140  Iowa,  510, 118  N. 
W.  761;  Ex  parte  Floyd,  7  CaL 
Ap.  588,  95  P.  175;  Scott  v.  P., 141 
111.  195,  30  N.  E.  329;  Oloyer マ • 
Com.,  86  Va.  382,  385, 10  S.  B.  420. 
27.   New  Crim.  Law,  I,  {  725. 
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§  73.  How  Chapter  divided.— We  shall  consider,  L  The 
Indictment  for  Soliciting  to  Crime;  IL  For  committing  a 
Lower  Crime  intending  a  Higher;  III.  For  Other  Acts 
short  of  a  Particular  Substantive  Crime  intended  ；  IV.  The 
Evidence. 

I.  The  Indictment  for  Soliciting  to  Crime.^^ 

§  74. 1. Doctrine. ~ When  one  solicits  to  crime  another 
'who  does  it,  the  former  is  ordinarily  an  accessory  before 
the  fact  if  it  is  felony,  or  a  principal  therein ii it  is  mis- 
demeanor. And  the  common  form  oi indictment  against  the 
accessory  before  is  to  state  the  principal 's  guilt  and  add 
that  the  defendant  ' '  did  maliciously  and  feloniously  incite, 
move,  procure,  aid,  and  abet"  him  to  do  and  commit  the  said 
felony"  Ii  the  person  solicited  declines,  or  fails  to  ac- 
complish the  thinsr,  the  solicitation  becomes  an  attempt,  and 
the  indictment  for  it,  whether  the  thing  solicited  is  felony 
or  msdemeanor,  is  in  the  same  terms,  with  the  omission  of 
the  averment  that  the  person  solicited  committed  the  of- 
fense. The  common  expression  is  that  at,  &c.，  on,  &c"  the 
defendant  "intending  to  procure  and  cause,"  &c"  "did 
then  and  there  solicit  and  incite  one  X  to，"  etc"  The  al- 
legation may  be  simply  that  the  defendant  did  "solicit,"  or 
that  he  did  "incite," — or  did  "solicit  and  incite," — any 
one  of  these  forms  being  sufficiently  fuU" 

2.  Substance. ― Though  commonly  a  solicitation  is  by 
iTords,  their  tenor  need  not  be  set  out,  but  their  substance 
mil  siiffice.32  And  when  is  added  the  proper  statement  of 
the  particular  offense  meant,  the  intent  of  the  defendant 


28.  For  the  law  of  this  Bub-tltle, 
see  New  Crim.  Law,  I,  §§  767-768d, 
772a;  II,  §{  20,  62.  "All  the  authori- 
ties, to  which  we  have  been  refer- 
red, describe  an  attempt  to  commit 
a  crime  as  consisting  of  three  ele- 
ments, to-wlt:  The  Intent  to  com- 
mit the  crime,  preference  of  some 
act  towards  the  commission  of  the 


crime  and  the  failure  to  consum- 
mate its  commlBslon.*'  Graham  v. 
P" 181 111.  477,  P.  488,  65  N.  B. 
179.  47  L.  R.  A.  731. 

29.  Ante,  §  8  (1);  Dir.  ft  F"  § 
116. 

30.  Dir.  ft  F.,  § 106. 

31.  Vol.  I,  §§  434-436. 

32.  Vol.  II,  tS  569-563. 
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appears,  and  the  indictment  for  the  attempt  is  complete.*' 
Thus,— 

3.  For  Soliciting  to  Larceny  and  Embezzlement, 一 an 

English  form,  needlessly  verbose,  is  that  the  defendant  on, 
etc.,  at  etc"  "falsely,  wickedly,  and  unlawfully  did  solicit 
and  incite  one  X,  a  servant  of  one  T,  to  take,  embezzle,  ana 
steal a large  quantity,  to  wit,  one  hundred  pounds,  weight 
of  cotton  twist,  of  the  goods  and  chattels  of  his  master,  the 
said  Y. "  "  The  statement  that  the  solicitation  was  to  two 
offences  does  not  make  the  count  double;  but  as  prob- 
ably in  some  States  there  cannot  be  both  an  embezzlement 
and  a larceny  of  the  same  goods  from  the  same  owner,  ^® 
the  charge  whereof  would  be  of  an  impossible  act,  this  part 
of  the  form  is  in  such  States,  at  least,  not  to  be  com- 
mended."   In  like  manner, 一 

§  75. 1. Soliciting  to  Perjury— Not  testify. —"  Thougli, " 
says  Starkie,38  "some  of  the  old  indictments  for  endeavor- 
ing to  suborn  state  an  offer  of  money,^®  yet  it  has  been 
deemed  sufficient  to  charge  an  endeavor  to  STibom  gener- 


33.  Rex  V.  Higgins,  2  East,  6, 
and  the  other  cases  cited  elsewhere 
to  this  subtitle;  also  P.  v.  Thomp- 
«on,  37  Mich.  118;  Stuckmeyer  v. 

29  Ind.  20.  In  S.  v.  Bowers,  35 
S.  C.  262.  266, 14  S.  B.  488, 16  L. 
R.  A.  199,  sustaining  an  Indictment 
for  soliciting  one  to  take  a  bribe 
holding  also  that  the  refusal  of  the 
person  bribed  to  accept  need  not 
be  alleged.  See  also,  Stabler  v. 
Com.,  95  Pa.  St  318,  40  Am.  653. 

84.  Archb.  Crlm.  PI.  ft  Bv. 13th 
Lond.  Ed.  805;  lb.  19th  Ed.  1025. 

35.  Vol  I,  S  437  (3);  post,  {  93. 

36.  New  Crlm.  Law,  IT,  {§  328, 
329. 

37.  This 1b  in  substance  the 
form  held  good  In  Rex  v.  Hlgglns, 
2  East,  5.  But  the  objection  in 
my  text >~ namely,  that  the  solicita- 
tion was  to  an  act  legally  impos- 


sible~~ was  not  raised;  the  indict- 
ment being  treated  as  for  a  BOllcl- 
tatlon  simply  to  steal,  and  the  prin- 
cipal question  being  whether  this 
was  Indictable. 

Soliciting  to  burn 一 (Arson).  In 
P.  V.  BuBh,  4  mil, N.  Y. 133,  the 
averment  was  sustained  "that  the 
defendant,  on,  etc,  at,  etc.,  falsely, 
wickedly,  etc"  did  solicit  and  incite 
one  Kinney,  unlawfully,  feloniously, 
etc.,  in  the  night-time  to  Bet  fire 
to  a  certain  barn  of  said  Sheldon, 
situate,  etc"  with  Intent  to  Injure 
said  Sheldon,  against  the  peace," 
etc. 

38. 1 Stark.  Crlm.  PI"  2d  Ed. 
146;  Browder  v.  Com., 136  Ky.  35, 
123  S.  W.  328. 

39.  Rex  V.  Margerum,  Trem.  P. 
C. 168;  Rex  V.  Buckingham,  Trem. 
P.  C. 171,  174. 
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ally,  without  stating  the  means.  So  in  an  indictment  for 
endeavoring  to  keep  away  a  witness ノ,  The  particular 
perjury  meant  to  be  procured  need  not  be  stated,"  but  its 
materiality  should  be."   Again, — 

2.  An  Attempt  to  Bribe ~ with  money  an  officer  to  sum- 
mon jurors  nominated  by  the  defendant,  need  not  specify 
the  sum  offered" 

§76. 1. For  Seducing  from  Allegiance ~ a  person  in 
the  governmental  service,  under  37  Geo.  3,  c.  70,  it  was  in 

on,  etc.,  "feloniously  did  maliciously  and  advisedly  en- 
deavor to  seduce  Matthew  Lowe,  he  the  said  Matthew  Lowe 
then  and  there  being  a  person  serving  in  His  Majesty's 
forces  by  land,  from  his  duty  and  allegiance  to  his  saia 
Majesty."  For  said  Perryn,  B.:  "An  endeavor  to  seduce, 
to  entice,  and  to  stir  up,  thougJi a  conclusion  from  an  in- 
finite variety  of  facts  and  circumstances,  is  but  a  conclusion 
of  fact,  is  itself  a  fact,  admitting  of  no  definition  or  descrip- 
tion. The  fact  is  fully  expressed  by  the  mere  force  of  the 
word  ' endeavor, *  and  can  only  be  expressed  by  that  word; 
like  the  words  '  conspire,  maintain,  aid  and  abet, '  which,  in 
indictments  for  the  offenses  of  conspiracy,  maintenance^ 
etc.,  do  sufficiently  express  the  offences  charged  in  the  in- 
dictment. ， ， " 

2.  In  Short, ~ the  indictment  for  solicitation  consists  of 
the  two  allegations  of,  first,  the  solicitation;  and,  secondly, 
the  thing  solicited  to.  The  general  term,  without  descend- 
ing to  particulars,  is  adequate  for  the  first;  and  for  the 


40.    Pitzg.  263.    See  also  Rex 
Plympton,  2  Ld.  Raym.  1377;  Wat- 
eon  V.  8.,  5  Tex.  Ap. 11. 

41. S.  V.  Holding, 1 McCord.  81. 

42.  S.  V.  Tappan,  68  N.  H. 152. 
The  acf'ompllBhment  or  Buccess  of 
a  solicitation  to  commit  perjury 
need  not  be  alleged.  Rivers  v.  8 
97  Ala.  72, 12  So.  434. 


43.  C.  V.  Chapman, 1 Va.  Cas* 
138.  Soliciting  bribery,  S.  v.  Bow- 
ers, 35  S.  C.  262,  266, 14  S.  E.  488， 
15  L.  R.  A.  199. 

44.  Riex  V.  Fuller, 1 B.  ft  P.  180, 
186,  2  Leach,  790;  Wlnsmore  v. 
Greenbank,  WiUes,  677,  683  and 
note. 
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second  the  indictinent  need  not  be  formal  and  minute  as 
where  the  substantive  offense  is  charged" 

H.  The  Indictment  for  committing  a  Lower  Crime  intend- 
ing a  Higher. 

§77. 1. Statutory ~ are  most  or  all  of  the  attempts 
within  this  sub-title.  And 一 

2.  The  Bule ~ for  the  indictment  is,  that  it  must  set  out 
the  lower  offense  as  fully  and  in  the  same  way  as  though  it 
alone  were  complained  of;  and  add  an  averment  oi intent 
to  commit  the  higher.  But  the  latter  need  be  merely  in 
terms  reasonably  precise,  as  pointed  out  under  our  last 
sub- title  not  necessarily  in  the  minute  form  required  in  an 
indictment  therefor"  Thus, ― 

3.  Assault  intending  Murder. ~ Where  it  is  a  statutory 
crime  to  assault  one  with  intent  to  kill  him,  to  fmirder  him, 
or  the  like,  the  indictment  need  only  charge  that  the  de- 
fendant, at  a  time  and  place  named,  "did  make  an  assault" 
on  Mm,  or,  in  some  other  form  of  words,  did  what  else  is 
necessary  to  be  alleged  in  an  indictment  for  the  simple  of- 
fen8e，47  "with  intent,"  for  illustration,  "then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought  to  kill 
and  murder"  such  person."  not  necessary  to  charge  that  the 


45.  Ante.  §  64  (1);  post,  §  77 
<2).  In  Com.  v.  Peaslee, 177  Mass. 
267,  59  N.  E.  55,  under  a  statute 
punishing  one  who  attempts  to 
commit  a  crime,  and  "does  any  act" 
towards  Its  commission,  a  solici- 
tation by  accused  to  another  to  set 
fire  to  a  room  the  accused  had 
already  prepared,  must  be  alleged  as 
an  overt  act  in  order  to  be  relied 
on  as  a  element  of  the  crime. 

46.  And  see  ante,  §{  63a,  64  (1); 
Browning  v.  S.,  2  Tex.  Ap.  47;  S. 
T.  Falcolm,  8  Iowa,  413;  Cokely  v. 
S.，  4  Iowa,  477;  S.  v.  Mitchell, 139 
Iowa,  455, 116  N.  W.  808;  S.  v. 
Doran,  99  Me.  329,  59  A.  440, 105 


Am.  St.  278;  P.  v.  Kane, 161 N.  Y. 
380,  389,  55  N.  B.  946, 14  N.  Y.  Cr. 
295. 

•   47.   Ante,  S  56. 

48.  S.  V.  Dent,  3  QUI &  JT.  8; 
Harrison  v.  S.,  2  Coldw.  232;  Hart 
V.  8.,  38  Tex.  382;  P.  v.  English,  30 
Cal.  214;  S.  V.  Fee, 19  Wis.  562; 
P.  V.  Swenson,  49  Cal.  388;  Fulford 
V.  S.,  50  Ga.  591;  Meredith  v.  S., 
40  Tex.  480;  S.  v.  Walker,  40  Tex. 
485;  Montgomery  v.  S.，  4  Tex.  Ap. 
140;  Stewart  v.  S.,  4  Tex.  Ap.  519; 
Wood  V.  S.,  64  Miss.  761;  Plake  v. 
S., 121 Ind.  433， 16  Am.  St.  408,  23 
N.  E.  273.  And  see  S.  v.  Minau, 
37  La.  Ann.  526;  Horton  v.  P.,  47 
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assault  was  on  "purpose,"  or  of  "malice  aforethought, ひ 
if  these  words  are  not  in  the  statute."  Of  course,  if  the 
statute  requires  a  battery  also  to  constitute  the  offense,  it 
must  be  averred  ；  otherwise  it  need  not  be.*^  But  in  the  ab- 
sence of  anything  special  in  the  statute,  the  manner  of  the 
assault,  or  of  the  beating,  or  the  kind  of  weapon "韁 need  not 
be  stated."  Yet— 

4.  The  Name ~ of  the  person  meant  to  be  killed  should 
be  alleged ；  ^2  it  being,  for  example,  insufficient  to  say,  "with 
intent,  in  so  striking  and  beating  him  the  said  X  with  the 
club,  etc.,  feloniously,  etc.,  to  kill  and  murder,  etc.,"  where 
X  had  been  mentioned  only  as  the  person  assaulted.^* 
Still,— 


Colo.  252, 107  P.  257;  McAllister 
V.  S.,  7  Ga.  Ap.  r'41, 67  S.  E.  221; 
WllUamB  V.  Ter" 13  Ariz.  306, 114 
P.  556;  Abbott  v.  S.,  77  Ark.  337, 
91 S.  W.  754;  S.  V.  WllUamB, 191 
Mo.  205,  90  S.  W.  448;  Robinson 
V.  S.,  43  Fla.  175,  29  So.  625. 

49.  S.  V.  Newberry,  26  Iowa, 
467;  Rice  v.  P., 15  Mich.  9;  S.  v. 
Ostman, 147  Mo.  Ap.  422, 126  S. 
W.  961; S.  V.  Harris,  209  Mo.  423, 
108  S.  W.  28;  S.  V.  Kelly,  41 Ore. 
20,  68  P. 1; S.  V.  Michel, 20  Wash. 
162,  54  P.  995;  S.  v.  Shunka, 116 
Iowa,  206，  89  N.  W.  977. 

50.  S.  V.  Seward,  42  Mo.  206; 
Miller  v.  S.,  63  Miss.  403.  And  see 
S.  V.  Brown,  21 La.  Ann.  347;  Alns- 
worth  V.  S.,  5  How.  Miss.  242. 

50a.  Jackson  v.  Com.,  96  Va. 107, 
30  S.  E.  452;  In  re  Hughes, 159  Cal. 
360， 113  P.  684;  S.  v.  Gibson,  67 
W.  Va.  548.  68  S.  B.  295;  Stewart 
V.  Ter.,  2  Okla.  Cr.  63， 100  P.  47; 
rehearing  denied, 102  P.  649; 
Llndsey  v.  S.,  53  Fla.  66,  43  So. 
87;  Canterbury  v.  S.,  90  Miss.  279, 
43  So.  678.  Pistol  used  need  not 
be  alleged  as  loaded.  McDonald 
V.  S.,  46  Fla.  149，  35  So.  72;  S.  v. 


Shunka, 116  Iowa,  206.  89  N.  I 
977. 

51. S.  V.  Sheerin, 12  Mont.  539 ト 
33  Am.  St  600;  Connors  v.  8., 
Vroom,  211;    Williams  v.  S.,  47 
Ind.  568;  Rice  v.  S., 16  Ind.  298; 
Nash  V.  S.，  2  Tex.  Ap.  362;  S.  v. 
Chandler,  24  Mo.  371, 69  Am. 
432;   S.  V.  Chumley,  67  Mo.  41; 
Martin  v.  S"  40  Tex. 19;  Bittick  v. 
S.,  40  Tex.  117;  Mayfleld  v.  S.，  44 
Tex.  59;  Browning  v.  S.,  2  Tex.  Ap. 
47;  S.  V.  Shepard, 10  Iowa,  126. 
And  see  C.  v.  Galavan,  9  Allen^ 
271.    There  are  a  few  cases  which 
appear    to    require,    contrary  to 
the  text,  the  particulars  of  the> 
assault   Beasley  v.  S., 18  Ala.  535; 
Trexler  v.  S., 19  Ala.  21; S.  v.  John- 
ston, 11 Tex.  22;  Wood  v.  S.,  5 ひ 
Ala.  144. 

52.  Ante,  §§  62,  65  (1);  Jone» 
V.  Sm 11 Sm.  &  M.  315;  Brown  v. 
S.,  53  Tex.  Cr.  303， 109  S.  W. 188; 
P.  V.  Way, 191 Mo.  533,  84  N.  E. 
1117  affirming 104  N.  Y.  S.  277, 11* 
A.  D.  344. 

53.  S.  V.  Patrick,  3  Wis.  812. 
And  see  post,  S  82;  S.  v.  McCun- 
nlff,  70  Iowa,  217,  30  N.  W.  489. 
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8  78.  More,  with  like  intent— Where  the  statute  re- 
quires more  of  substantive  wrong  than  a  simple  assault,  or 
assault  and  battery,  in  addition  to  the  ulterior  intent,  such 
excess  must  also  be  alleged."  And  a  statute  may  be  con- 
strued to  require  more,  though  it  does  not  in  terms,  accord- 
ing to  principles-  stated  in  the  first  volume,*  Thus, ~ 

§  79. 1. With  Knife,  with  Intent.— It  was  held  good  t ひ 
say  that  on,  etc.,  at,  etc.,  the  defendant,  "with  a  certain 
large  knife  which  he  then  and  there  had  and  held  at  and 
against  the  body  of  the  said  X,  then  and  there  did  ciit， 
thrust,  and  stab,  with  the  intent  the  saia  X  then  and  there 
feloniously,  wilfuHy,  and  of  malice  aforethought  to  jrill  and 
murder. ,  ，      Also, 一 

2.  With  Pistol,  with  Intent. 一 The  allegation  was  sus- 
tained, that  on,  etc.,  at，  etc.,  the  defendant  dia  make  a 
"violent  and  aggravated  assault  with  a  pistol,  and  did 
then  present  the  said  pistol  at  said  X，  and  did  then  and 
there  shoot  at  said  X  with  intent,  ， ,  "  And ― 

§  80. 1. Sufficiently  in  the  Statutory  Terms— should  be 
these  indictments,  to  satisfy  the  rules  in  our  first  volume.*®^ 
Thus,  —  • 

2.  Deadly  Weapon,  &c. ~ Where  a  statute  made  pun- 
ishable "every  person  who  shall  be  convicted  of  any  as- 
sault and  battery  upon  another,  by  means  of  any  deadly 
weapon,  or  by  such  other  means  or  force  as  was  likely  to 
produce  death,  with  intent  to  kill, ， ， an  allegation  of  assault 


54.  S.  V.  Brown,  21 La.  Ann. 
a47;  Browning  v.  S.,  2  Tex.  Ap.  47; 
S.  V.  Shepard, 10  Iowa,  126;  S.  v. 
Jordan, 19  Mo.  212. 

55.  Vol. II,  §§  623-630. 

56.  S.  V.  Bullock, 13  Ala.  413. 

57.  S.  V.  Lutterloh,  22  Tex.  210. 
It  is  not  necessary  to  state  the  man- 
ner in  which  the  pistol  was  used. 
S.  V.  Croft, 15  Tex.  575.  See  also 
S.  V.  Cryer,  20  Ark.  64;  Cronkhite 
V.  S., 11 Ind.  307;  Nixon  v.  P.,  2 
Scam.  267,  35  Am.  D. 107;  P.  v. 


Urlas, 12  Cal.  325;  S.  v.  Munco, 12 
La.  Ann.  625;  Pyke  v,  S.,  47  Fla- 
93,  36  So.  577;  S.  v.  Stelnemann, 
162  Mo.  188,  62  S.  W.  694;  Houston 
V.  S„  50  Fla.  90，  39  So.  468. 

58.  Vol. II,  §§  608-622;  post,  § 
83;  Sloan  v.  S..  42  Ind.  570;  S.  v. 
White, 14  Kan.  538;  Baker  v.  P.. 
49  111.  308;  Reddan  v.  S.,  4  Greene 
(Iowa),  137;  Williams  v.  S.,  42 
Miss.  328;  Wrist  v.  Com.,  33  Ky. 
し 718, 110  S.  W.  749. 


1280 


New  Criminal  Peocedurb 


§80 


and  battery  with  the  intent  to  kill,  not  adding  that  it  was  by 
means  of  a  deadly  weapon,  or  by  any  other  such  means  as 
were  likely  to  produce  death,  was  held  to  be  insufficient" 
Again, 一 

3.  Malice,  &c, ~ Where  the  statutory  offence  was  as^ 
sault  and  battery  made  with  express  malice  and  with  the 
intent  to  kill,  the  words  "of  Ms  malice  aforethought"  were 
adjudged  inadequate  in  allegation;  for  indictments  upon 
statutes  must  state  all  the  circumstances  constituting  the 
definition  of  the  crime,  and  in  the  words  which  the  statute 
has  made  technical.®*^  Again, 一 

4.  "Intent,"  "Attempt,"  "Intention/, —Where  the 
statute  made  punishable  an  act  done  ' 《 with  intent  to  kill, ， , 
an  averment  that  it  was  with  the  "attempt,"  etc.,  was  held 
defective;  because,  when  the  words  of  the  statute  "are 
descriptive  of  the  offense,  they  must  be  used."  "  But  "in- 
tention" has  been  accepted  as  a  substitute  for  the  statutory 
"intent."  a-  In  a  verdict,  assault  with  "attempt"  was  ad- 
judged a  good  equivalent  for  assault  with  "intent ノ,  Saia 
the  court:  "It  seems  impossible  to  doubt  that  the  only  dis- 
tinction between  an  intent  and  an  attempt  to  do  a  thing  is 
that  the  former  implies  the  purpose  only,  while  the  latter 
implies  both  the  purpose  and  an  actual  effort  to  carry  that 
purpose  into  execution."  Since,  therefore,  the  word  "at- 
iempt，，  embraces  the  full  meaning  of  "intent,"  with  some- 


59.  P.  V.  Davis,  N.  Y.  4  Par.  Cr. 
ぞ 1. And  see  Rex  v.  Jackson. 1 
Leach,  267, 1 East  P.  C.  419;  Rex 
V.  Pegge, 1 East  P.  C.  420;  S.  v. 
Harris,  34  Mo.  347.  That  the  In- 
strument need  not  be  alleged  to 
be  a  deadly  weapon.  S.  v.  Keener, 
225  Mo.  488, 125  S.  W.  747;  S.  v. 
Laycock, 141 Mo.  274,  42  S.  W. 
723. 

60.  Anthony  v.  S., 13  Sm.  &  M. 
263.  See  also  Jennings  v.  S.,  9 
Mo.  856;  S.  V.  Stewart,  29  Mo.  419. 

61. S.  V.  Ross,  25  Mo.  426;  S. 
V.  Marshall, 14  Ala.  411;  the  Judge 


in  the  latter  case,  adding:  "To 
charge  one  with  an  attempt  to  mur- 
der Is  the  mere  charge  of  a  legal 
result."  And  see  Nugent  v.  S., 19 
Ala.  540. 

62.  S.  V.  Tom,  2  Jones  (N.  C.) 
414.  Strictly,  the  decision  was  that 
if  the  indictment  was  defective  from 
this  cause,  it  was  cured  by  the  stat- 
ute of  1811;  but  it  Beems  to  have 
been  deemed  good.  S.  v.  Brou8sard» 
107  La.  189,  31 So.  637. 

63.  Prince  v.  S.,  35  Ala.  367» 
369，  opinion  by  R.  W.  Walker,  J. 
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thing  njore,  it  is  not  impossible  the  courts  may  hereafter 
hold  it  to  be  an  admissible  robstitute  in  an  indictment." 

§81. 1. Assault  intending  "Felony ノ， ~ Where  the 
statute  makes  punishable  an  assault  "with  intent  to  commit 
■a  felony,"  the  indictment  should  not  simply  follow  the 
statutory  words,  but  it  must  specify  the  particular  felony 
intended  ；    for  example, 一 

2.  Intending  Eape,— Under  the  English  statute  for  "as- 
sault with  intent  to  commit  felony,  "^a  where  the  intended 
felony  was  rape,  the  allegation  is  that  the  defendant  made 
•an  assault  on  one  named,  and  did  beat,  wound,  and  ill-treat 
her,  with  intent  her  the  said,  &c.，  violently  and  against  her 
will  feloniously  to  ravisn  and  carnally  know.  ^ '  ^'^  As  to 
the ~ 

§  82.  Form  of  averring  Intent  to  ravish. ~ The  name  of 
the  person  to  be  ravished  must  appear  in  the  allegations 
both  of  the  intent  to  ravish  and  of  the  assault"  It  need 
not  be  averred  that  she  was  a  female,®*  or  of  the  human 
species/o  or  that  she  was  not  the  defendant's  wife." 
"Uavish"  is  the  proper  word"  but  probably  not  indispen- 
sable where  the  idea  is  otherwise  adequately  conveyed" 
Yet  simply  to  say  that  the  intent  was  to  commit  a  rape  on 
ihe  person  assaulted  seems  not  to  be  deemed  sufficient" 


64.  Vol. II,  §  612  et  seq.  And  see 
Johnson  v.  S., 14  Ga.  55. 

65.  S.  V.  Hallstock,  2  Blaokf. 
^57.  And  Bee  Wilburn  v.  S"  41 
Tex.  237.  See  S.  v.  Doran,  99  Me. 
329,  833,  59  A.  440. 

66.  9  Geo.  4,  c.  31, S  25,  super- 
seded by  24  A  25  Vict  c. 100,  § 
38,  in  like  words. 

67.  Archb.  Grim.  PI. &  Ev. (13th 
Lond.  Ed.)  589. 

68.  Ante,  $  77  (4);  Nugent  v. 
•S" 19  Ala.  540. 

69.  TiUson  v.  S"  29  Kan.  452; 
Battle  V.  S.,  4  Tex.  Ap.  595,  80  Am. 
JL 169. 

70.  S.  V.  Ward,  35  Minn.  182. 
3  C.  P.— 81 


71.  P.  V.  Estrada,  53  Cal.  600; 
contra,  Young  v.  Tor.,  80  Okla.  525, 
58  P.  724. 

72.  Wltherby  v.  S.,  39  Ala.  702. 

73.  Christian  v.  C,  23  Qrat  954; 
P.  V.  Brown,  47  Cal.  447. 

74.  S.  V.  Williams,  41 Tex.  98; 
Alexander  v.  S.,  58  Tex.  Cr.  621, 
127  S.  W. 189, 12  Rep.  34.  Force 
or  violence  need  not  be  alleged. 
High  V.  Ter.， 12  Ariz.  146, 100  P. 
448.  See  Westerman  v..S.，  53  Tex. 
Cr.  109，  111 S.  W.  e54;  as  to  overt 
act,  Hogan  v.  S.,  50  Fla,  86,  39  So. 
464;  Robinson  v.  S.. 118  Ga.  32. 
44  S.  E，  814. 
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Nor  need  the  word 《 *  rape  ，  ，  appear"  The  expression, 《 ' with 
intent  to  ravish  and  carnally  know  the  said  Margaret 
Bolen,  ，  ，  not  adding  ' 《 against  her  will, ， ， or  any  equivalent^ 
has  been  adjudged  inadequate"  The  age  of  the  female 
need  not  be  given,""  except  in  some  cases  of  carnal  abuse, 
where  age  is  an  element  in  the  offence"  And 一 

§  83.  The  Statutory  Terms, — where  the  indictment  is  on 
a  statute,  must  bo  followed^® 

§  84.  For  Assault  intending  Robbery, ~ a  form  good  in 
England  is  that  the  defendant  on,  etc.,  at,  etc.,  "in  and  upon 
one  X  [then  and  there]  being,  feloniously  did  make  an  as- 
sault, with  intent  the  moneys,  goods,  and  chattels  of  the 
said  X,  from  the  person  and  against  the  will  of  him  the 
said  X，  feloniously  and  violently  to  steal,  take,  and  cany 
away."  8。  There  is  room  for  objecting  to  this  form  that  it 


75.  p.  V.  McDonald,  9  Mich.  150. 

76.  Mears  v.  C,  2  Grant  (Pa.), 
385.  And  see  Hewitt  v.  S., 15  Tex. 
Ap.  80;  P.  V.  Everett, 10  Cal. Ap. 
12, 101 P，  528;  "ravish  and  carnally 
know"  sufficient.  P.  v.  Horchler, 
231 m.  566,  83  N.  E.  428. 

77.  Bowles  v.  S"  7  Ohio  2d  pt. 
243. 

78.  Stat.  Crimes,  $  482;  post, 
§  97ft.  And  see  S.  v.  Ward,  supra; 
Territory  v.  Keyes,  5  Dak.  244. 

79.  Ante,  §  80;  Grandison  v. 
S.,  2  Humph.  451;  Elijah  v.  S.,  2 
Humph.  455;  Henry  v.  S.,  4  Humph. 
270;  Pleasant  v.  S., 13  Ark.  360; 
Nelson  v.  S.,  6  Ala.  394.  See  C.  v. 
Bennet,  2  Va.  Cae.  235;  Williams 
V.  8.,  Wright,  42.  As  where  an 
allegation  of  previous  chastity  may 
be  required.  Frost  v.  S.,  94  Miss. 
104,  47  So.  894.  "Ravish  and  car- 
nally know"  is  enough.  Ross  v. 
S., 16  Wyo.  285，  93  P.  299,  rehear- 
ing denied,  94  P.  217.  "Ravish"  is 
surplusage  in  statutory  rape.  Ross 


V.  S., 16  Wyo.  285,  94  P.  217, 
"Malice  aforethought"  need  not  be 
alleged.  Beyers  v.  S.,  72  Ark.  129, 
78  S.  W.  48.  Charging  that  a  rape 
was  attempted  Is  a  sufficient  charge 
of  intent.  P.  v.  Mosier.  73  Ap.  Dlv. 
5,  76  N.  Y.  S.  65， 16  N.  Y.  A.  541； 
Taylor  v.  S"  44  Tex.  Cr. 153,  69 
S.  W. 149.  A  charge  that  defendant 
did  assault  and  attempt  to  ravish 
implies  that  act  was  done  by  force, 
and  force  need  not  be  alleged. 
Jackson  v.  S., 114  Ga.  861, 40  S.  E. 
989.  Force  need  not  be  alleged  in 
an  attempt  to  ravish  a  female  un- 
der age  of  consent.  Gibbs  v.  P., 
36  Colo.  452,  85  P.  425;  S.  v.  Peak, 
130  N.  C.  711, 41 S.  W.  887. 

80.  Archb.  Crim.  PI. A  Ev. 13th 
Lond.  Ed.  357,  19th  Ed.  458;  Reg. 
V.  Huxley,  Car.  A  M.  696.  See  Rex 
V.  Monteth,  2  Leach,  702;  Rex 
Remnant,  2  Leach.  683,  5  T.  R» 
169;  Rex  V.  Randall, 1 Leach,  267. 
Compare  with  Chltty's  form,  3  Chit. 
Crim.   Law,    808,    809.    See  also 
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is  silent  as  to  the  element  of  putting  in  fear.si  Yet  prob- 
ably the  united  words  "violently"  and  "from  the  person" 
sufficiently  supply  the  appaxent  omission" 

§  85.  The  Thing  to  be  taken  in  the  Robbery ~ need  not 
be  described" 

m.   The  Indictment  for  other  Acts  short  of  a  Particular 

. Substantive  Crime  intended. 

§86. 1. This  Sub-title ~ embraces  the  ordinary  com- 
mon 】aw  attempts,  and  those  under  the  confirmatory  stat- 
utes. Most  of  our  States  have  a  provision  that,  to  quote 
from  the  New  York  one,  "every  person  who  shall  attempt 
to  commit  an  offense  prohibited  by  law,  and  in  such  attempt 
shall  do  any  act  towards  the  commission  of  such  offense, 
but  shall  fail  in  the  perpetration  thereof,  or  shall  be  pre- 
vented or  intercepted  in  executing  the  same,  shall,"  etc." 
These  are  simply  the  terms  of  the  common  law,  and  they 
seem  to  require  no  change  from  the  common  law  indict- 
ment. 

2.  The  Doctrine ~ is,  that  since  in  matter  of  law  the  de- 
fendant to  be  guilty  need  not  have  devised  the  steps  by 


Dickerson  v.  C,  2  BuBh, 1. See, 
8.  V.  Hughes,  31 Nev.  270, 102  P. 
562. 

81.  PoBt,  §§ 1001,  1002.  See  C. 
V.  Tanner,  5  Bush,  316. 

82.  New  Crlm.  Law,  II,  {( 1166- 
1170. 

83.  Conolly  v.  P.,  3  Scam.  474, 
478;  Cnimes  v.  S.,  28  Tex.  Ap.  516, 
19  Am.  St.  853;  Morris  v.  S.， 13 
Tex.  Ap.  65;  post,  §  87.  Nor  that 
a  taking  without  consent  was  In- 
tended. S.  V.  Carroll, 214  Mo.  292, 
113  S.  W. lO&l.  Ownership  need  not 
be  alleged.  Traver  v.  S"  72  Ark. 
524.  81 S.  W.  615;  also  holding 
that  as  great  particularity  in  charg- 
ing an  attempted  robbery  is  not  re- 
quired as  in  the  complete  crime. 


Indictment  need  not  allege  person- 
had  money  or  property  in  his  pos- 
session which  defendant  sought  to 
take.  S.  V.  Roberts,  67  Kan.  63 な 
73  P.  905.  "Attempt"  to  take,  etc., 
is  more  oomprehensive  than  "with 
intent  to  steal."  Smith  v.  8.,  72 
Neb.  345, 100  N.  W.  806.  See,  also, 
as  to  "attempt,"  Adams  v.  B,  (Tex. 
Cr.),  62  S.  W. 1068.  An  assault  "in 
a  rude,  Insolvent  and  angry  man- 
ner" need  not  be  charged.  S.  ，• 
Bohn, 19  Wash.  36,  52  P.  325. 

84.  P.  V.  Bush,  4  Hill, N.  Y. 133; 
P.  V.  Moran, 123  N.  Y.  254,  20  Am. 
St.  732,  25  N.  E.  412;  C.  v.  Clark, 
6  Grat.  675.  To  the  like  effect,  8. 
V.  Decker,  36  Kan.  717, 14  P.  283; 
New  Crlm.  Law,  I,  §  743. 
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"which  he  would  commit  the  substantive  crime  intended,  and 
for  other  reasons,  the  indictment  need  not  set  it  out  with 
the  particularizati  on  and  technicalities  of  a  charge  of  its 
actual  commission;  SB  but  because  the  act  done  toward  n 
must  be  such  as  the  law  recognizes  as  adequate,*®  and  be- 
cause accused  persons  are  always  entitled  to  have  the  parti- 
culars of  the  accusation  stated  to  them,  such  act  must  be 
specifically  averred"  There  need  be  no  allegation  that 
the  defendant  failed  in  his  attempt.®®  It  is  necessary  sim- 
ply to  set  out  both  the  intent  and  .the  act,  in  a  way  to  in- 
dividualize the  instance,  and  make  the  combination  of  the 
two  appear  on  the  face  of  the  allegation  criminal. ®®  To 
illustrate, ― 

§  87.  In  Attempted  Larceny  9。 象 _ the  things  meant  to  be 
stolen  were  in  one  case  described  as  "the  goods  and  chat- 
tels of  Thomas  Eoe,  in  the  dwelling-house  of  the  said 
Thomas  Eoe,  situate  in  the  borough  of  Brighton,  in  the 
county  of  Sussex.  ， '  And  the  objection  that  the  description 
was  not  sufficiently  certain  was  overruled.  "Where  there 
is  only  an  attempt,"  said  Pollock,  C.  B.,  "u is  not  always 
possible  to  say  what  property  the  wouia  be  thief  meant  to 
steal."  91 In  another  case  it  was  adjudged  sufficient  to  say 


86.  Ante,  §§  64  (1), 76,  77  (2). 

86.  Hicks  V.  C"  86  Va.  223, 19 
Am.  St.  891, 9  S.  B. 1024;  S.  v. 
Bailer,  26  W.  Va.  90,  53  Am.  R. 
66. 

87.  .  Vol.  I,  §§  98a,  319  (1), 325 
<2，  6),  331. 

88.  S.  V.  Colvln,  90  N.  C.  717; 
8.  V.  McChesney, 16  Mo.  Ap.  259; 
8.  V.  Bailer,  26  W.  Va.  90,  53  Am. 
66;  Reg.  V.  Sowerby,  1894,  2  Q.  B. 
173;  Thompson  v.  P"  96  111.  158; 
S.  V.  Frazler,  53  Kan.  87,  91, 36 
P.  58  (citing  text)  S.  v.  Doran, 
99  M.  B.  329,  332,  59  A.  440;  Hicks 
V.  Com.,  86  Va.  223,  226,  9  S.  E. 
1024, 19  Am.  St.  891;  P.  v.  Kane, 
161 N.  .Y.  880,  55  N.  B.  946, 14  N. 
Y.  Cr.  295.   Mere  Bollcitatlons  are 


not  an  attempt.  There  must  be 
some  act  done  towards  perpetrating 
the  crime  which  overt  act  muBt 
be  alleged.  Cox  v.  P.,  82  111.  191; 
P.  V.  Young, 122  Mich.  292. 

89.  S.  V.  Decker,  36  Kan.  717, 14 
P.  283. 

90.  See  ante,  §§  71, 74,  76. 
90a.   There  must  be  an  overt  act 

with  an  intent  to  steal. S.  v.  Hol- 
llngs worth, 1 Man.  (Del.)  528,  41 
A.  143;  Tinker  v.  S., 125  Ga.  743, 
64  S.  E.  662;  as  to  an  attempt  to 
commit  grand  larceny  by  procuring 
papers  by  bribing  an  official.  P. 
V.  Mills, 178  N.  Y.  274,  67  L.  R.  A. 
131, 70  N.  E.  786. 

91.  Reg.  V.  Johnson,  Leigh  ft  C， 
489,  490, 10  Cox  C.  C. 13.    In  this 
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"nve  dollars  m  money  and  otnor  gooas,  chattels,  and  valua- 
ble things.  ， ,  92  Practically  the  form  will  vary  with  the  cir- 
cumstances of  the  particular  case"  But ~ 

§  88.  The  Description  of  the  Act ~ of  attempt,  it  is  but 
repetition  to  state-  must  be  specific  and  individualizing.  The 
single  word  "attempt" ~ ''did  attempt  feloniously  to  steal," 
etc. does  not,  as  the  allegation  should,®*  show  to  what  class 
of  attempts  to  steal  the  goods  the  individual  instance  be- 
longed, the  nature  or  extent  of  what  was  done,  or  any- 
thing else  special  to  the  particular  accusation.  Nor,  even 
in  a  general  way,  does  it  make  a  prima  facie  case  ；  because 
not  all  attempts  tc  steal,  either  goods  in  general,  or  specific 
goods,  are  indictable.  The  attempt,  to  be  so,  must  be  in 
an  adequate  degree  proximate  to  the  completed  theft,  and 
of  a  standard  magnitude.®^  We  have  seen  that  a  solicitation 
to  a larceny  is  a  punishable  attempt  to  commit  it,  while  yet 
the  form  of  the  allegation  is,  not  that  the  defendant  did 
attemptj  etc.,  but  did  "solicit,"  or  "incite,"  etc.;  stating 
the  manner  in  which  the  attempt  in  the  individual  instance 
was  made"  And  we  have  seen  this  to  be  the  general  rule 
in  indictments  for  attempt.^^ 

§  89.  Pocket  picking. ~ Where  a larceny  is  attempted  by- 
picking  a  pocket,98  not  only  is  the  allegation  inadequate 


case,  the  act  which  made  the 
attempt  indictable  was  not  set 
out,  as  it  should  have  been;  but 
the  defendant's  counsel  overlooked 
the  objection  and  did  not  take  it. 
For  the  true  rule,  see  Thompson  v. 
P.,  69  111.  158. 

92.  S.  V.  Hughes,  76  Mo.  323 

93.  Ante,  §§  76,  77.  81, 84,  85; 
P.  Y.  Ah  Ye,  31 Cal.  451;  Reg.  v. 
Bullock,  Dears.  653,  36  Eng.  L.  & 
Eq.  608;  Reg.  v.  Lawes, 1 Car.  &  K. 
62;  S.  V.  Jones, 10  Iowa,  206.  It  is 
probably  necessary  to  state  the 
ownership  of  the  goods  meant  to  be 
stolen,  or  allege  a  reason  for  not 
stating  It.  Reg.  v.  Marsh, 1 Den. 
C.  C.  506,  3  Cox  C.  C.  570,  Temp.  & 


M. 192.  And  see  S.  v.  Wilson,  30 
Conn.  500. 

94.  Vol. I，  §§  329  (2),  331;  Vol. 
II,  §r  506,  509,  514，  517,  519,  538,  610, 
611，  623-626,  629. 

95.  New  Crlm.  Law,  I，  S§  727, 
728,  737  et  seq.,  759,  764;  Thompson 
V.  P.,  96  111.  158;  Hicks  v.  Com., 
86  Va.  223,  226,  9  S,  E. 1024, 19  Am. 
St.  891. 

96.  Ante,  §  74  (1).  See  post,  § 
126  (2). 

97.  Ante,  §  86  (2);  Randolph 
V.  C,  6  S.  ft  R.  398;  S.  v.  Brannan» 
3  Nev.  238;  U.  S.  v.  Ulricl, 3  Dil. 
532. 

98.  New  Crlm.  Law,  I,  §§  743- 
745. 
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that  the  defendant  "did  attempt  feloniously  to  steal"  the 
goods  of  the  person  whose  pocket  it  was,*®  but  even  the 
added  clause,  * '  by  picking  the  pocket  ，  ，  of  such  person,  will 
not  render  the  accusation  sufficiently  minute  and  specific.^ 
Yet,  partieulariziiig  one  degree  further,  it  has  been  well 
held  good  to  say  that  on,  etc.,  at,  etc.,  the  defendants  "wil- 
fully and  maliciously  did  make  an  assault  on  the  person 
of  a  woman V  described,  "and  then  and  there  did  thrust 
their  hand  into  the  pocket  of  said  woman,  with  intent,  in. 
so  doing,  the  moneys,  goods,  and  chattels  of  said  woman, 
if  any  such  should  then  and  there  be  found  in  her  personal 
possession,  feloniously  to  take,  steal,  and  carry  away  from 
her  person.  ，  ，  2  Again, ― 

§90.  An  Attempted  Mayhem ― was  held  to  be  insuffi- 
ciently averred  by  the  words  *  *  with  a  certain  pistol  then 
and  there  loaded  with  gunpowder  and  one  leaden  bullet, 
which"  the  defendant  "in  his  right  hand  then  and  there 
held,  then  and  there  did  attempt*  feloniously  to  maim,  dis- 


99.   Ante,  §§  86  (2)-88. 

1. S.  V.  Wilson,  30  Conn.  500; 
Randolph  v.  C,  6  S.  ft  R.  398. 

Attempt  by  false  pretenses.  In 
England  It  has  been  held  adequate 
to  charge  that  the  defendants,  by 
"divers  false  and  fraudulent  pre- 
tenses, unlawfully,  knowingly,  and 
designedly  did  attempt  and  en- 
deavor feloniously  to  steal,  take, 
and  carry  away  of  and  from  the 
said  John.  Qaisford  a large  sum  of 
money,  to- wit:  the  sum  of  twenty 
pounds,  of  the  moneys  of  the  said 
John  Galsford."  Reg.  v.  Bullock, 
Dears.  653,  36  Eng.  L.  &  Eq.  608. 
This  case  appears  to  be  contrary  to 
the  doctrine  of  the  text.  But  in  It, 
as  in  Reg.  v.  Johnson  (ante,  §  87), 
the  objection  now  under  considera- 
tion was  not,  I  infer  from  the  re- 
port, presented  to  the  court.  In. 
another  case  it  was  adjudged  inade- 


quate to  say  that  the  prisoner  "did 
unlawfully  attempt  and  endeavor 
fraudulently,  falsely,  and  unlaw- 
fully, to  obtain,  form  the  Agricultu- 
ralist Cattle  Insurance  Company  a 
large  sum  of  money,  to-wit,  the  sum 
of  £22 10s.,  with  intent  thereby 
then  and  there  to  cheat  and  de- 
fraud" the  company;  because,  first, 
the  nature  of  the  attempt  was  not 
sufficiently  specified  ；  secondly,  the 
property  in  the  money  was  not 
laid  in  any  one.  Reg.  v.  Marsh, 1 
Den.  C.  C.  505,  3  Cox  C.  C.  570. 

2.  S.  V.  Wilson,  supra.  And  for 
forms  held  good,  not  greatly  dif- 
fering from  this,  see  C.  v.  Fortune, 
105  Mass.  592;  C.  v.  Bonner,  97 
Mass.  587;  C.  v.  Sherman, 105  Mass. 
169;  Corneille  v.  S., 16  Ind.  232. 
For  other  forms,  perhaps  better,  see 
Dir.  &  F.,  §  612  and  note. 


《91 


Attempt 


1287 


figure,  disable,  and  kill"  one  named ；  for  "the  indictment 
ought  to  have  alleged  some  act  done  by  the  defendant,  of 
such  a  nature  as  to  constitute  an  attempt  to  commit  the 
offence  mentioned  ，  ，  ^   Contrary  to  the  foregoing, 一 

§  91. 1. In  Alabama, 一 whore  a  statute  provides  that 
"the  indictment  must  state  the  facts  constituting  the  of- 
fense, in  ordinary  and  concise  language,  in  such  maimer  as 
to  enable  a  person  of  common  understanding  to  know  what 
is  intended,"  and  perhaps  some  other  statutes  modify  the 
common  law  rules,  the  court  held  that  the  particular 
facts  entering  into  the  attempt  need  not  be  specified,  but 
it  suffices  to  say  that  at  the  time  and  place  laid  the  defend- 
ant *  *  did  attempt.  ，  ，  The  reasoning  appears  to  be  that  the 
single  word  "aitempt"  carries  the  double  idea  both  of  an 
intent  and  the  endeavor  to  accomplish  it, 一 a  proposition 
everywhere  held.*  Hence  it  was  adjudged  sufficient  to 
aver  that  the  defendant  ' '  did  attempt  to  feloniously  ，  ，  com- 
mit a larceny;  ^  also,  that  the  defendant  *  *  attempted  to  com- 
mit a  rape  on"  a  woman  named.®  The  oversight  of  the 
court,  for  such  there  certainly  was,  consisted  in  not  dis- 
tinguishing between  the  charge  of  an  endeavor  in  general 
terms  and  the  particular  endeavor,  with  its  special  facts, 
made  in  the  individual  instance.  We  have  already  seen, 
and  it  is  but  common  elementary  doctrine,  that  a  defendant 
is  entitled  to  have  an  accusation  of  his  offense  laid  before 
him  individualized, 一 not  merely,  for  example,  that  he  com- 
mitted "larceny,"  which  means  that  he  did  a  wrongful 
act  with  a  wrongful  intent;  or  "murder,"  a  word  which 
signifies  both  a  criminal  intent  and  an  act  done  toward 
carrying  it  out;  but  the  special  thing  done  must  be  put  in 
allegation.  And  it  was  shown  in  the  first  volume  that  any- 


3.  C.  V.  Clark,  6  Grat.  675,  684. 
And  see  Rldenour  v.  S.,  38  Ohio 
St  272;  S.  V.  Agee,  68  Mo.  264. 

4.  Ante,  {  71 (1);  Hicks  v.  C, 
86  Va.  223, 19  Am.  St.  891. 

5.  Jackson  v.  S.,  91 Ala.  55,  24 
Am.  St.  860，  8  So.  773. 


6.  Lewis  V.  S.,  35  Ala.  380,  390, 
referring  to  the  form  In  the  Code, 
also  to  Rex  v.  Puller, 1 B.  A  P.  180; 
Lawson  v.  S.,  20  Ala.  65,  56  Am.  D. 
182;  Sterne  v.  S.,  20  Ala.  43.  See, 
also  S.  V.  Evans,  27  Utah, 12,  73 
P.  1047. 
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thing  short  of  this  is  contrary  to  the  constitutions  in  all 
our  States ヌ 

2.  In  New  York "- we  have  a  dictum  from  Cowen,  J.,  that 
"an  attempt  in  any  form  to  commit  an  offense  is  within 
the  statute  ；  and  the  particular  manner  in  whi6h  the  at- 
tempt was  made  need  not  be  pointed  out  by  the  indict- 
ment ノ,  8  But  the  author  is  not  aware  that  there  is  any 
general  departure'  there  from  the  foregoing*  rules.  And 一 

§92.  The  Doctrine  prevailing— almost  universally  in 
our  States  requires,  in  attempt,  the  same  as  in  all  other 
criminal  cases,  the  elements  of  the  alleged  wrong  to  be  set 
out  in  the  indictment;  so  that  the  court  can  see  whether 
or  not  the  law  has  been  violated,  and  the  defendant  can 
know  to  what  he  must  make  answer.® 

§93.  It  is  not  Duplicity, 一 as  already  seen,®  to  charge 
an  attempt  to  commit  more  offences  than  one.  There  is  but 
one  attempt,  though  the  object  aimed  at  is  multifarious.^^ 

IV.  The  Evidence. 

§  94. 1. Every  Element ~ entering  into  the  attempt  as 
charged  must  be  shown  with  the  reasonable  exactness  de- 
manded in  criminal  evidence"  By  the  common  law  roles. 


7.  Vol.  I,  §§  86,  95-112. 

8.  P.  V.  Bush,  4  Hill, N.  Y. 133, 
134. 

6.  And  see,  for  other  forms,  for 
the  attempt  treated  of  under  this 
BUM れ le，  C.  V.  McLaughlin, 105 
Mass.  460;  Madden  v.  S., 1 Kan. 
340;  Cunningham  v.  S.,  49  Miss. 
685;  Bassett  v.  S.,  41 Ind.  303; 
Bradley  v.  S.,  32  Ark.  704;  S.  v. 
Yarborough,  77  N.  C.  524;  WlUey 
V.  S.，  52  Ind.  246;  Collins  v.  S.，  25 
Tex.  Supp.  202;  P.  v.  Thompeon,  37 
Mich.  118;  Collins  v.  S.,  3  Helsk. 
14;  C.  V.  Murphy, 12  Allen,  449; 
Queen  v.  S.,  5  Har.  &  JT.  232;  Stuck- 
myer  v.  S.，  29  Ind.  20;  S.  v.  Abbott, 


16  N.  H.  507;  Fairlee  v.  P., 11 IlL 
1； S.  V.  Place,  5  Wash.  773;  U.  8. 
V.  Gordon,  22  Fed.  Rep.  250;  S.  v. 
Frazler,  53  Kan.  87,  42  Am.  St  274^ 
36  P.  58;  P.  V.  Murray,  67  Cal.  103， 
7  P.  178. 

9.  Vol. I，  S  437  (3);  ante,  §  74 
(3). 

10.  And  see  Rex  v.  Fuller, 1 B. 
&  P, 180,  2  Leach,  790;  S.  v.  Smith, 
24  Tex.  285. 

11.  Vol. II,  §§ 1052-1055;  C.  T. 
McLaughlin, 105  Mass.  460;  Madden 
V.  S.,  58  Ga.  563;  Garrlty  v.  P.,  70 
111, 83;  S.  V.  White,  41 Iowa,  316； 
Thompson  v.  S.,  43  Tex.  583;  P.  v. 
Bishop,  81 Cal.  113,  22  P.  477;  Por- 
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prevailing  in  a  part  of  our  States,  if  in  attempted  felony 
the  actual  commission  of  the  substantive  offense  intended 
is  proved,  there  can  be  no  conviction  for  the  attempt.^  ^ 
But— 

2.   On  an  Indictment  for  a  Substantive  Offence, —  by 

statutes  in  some  States,  there  can  on  a  proper  allegation  be 
a  conviction  for  the  attempt  ； in  others,  not." 

§  95.  Attempt  to  kill  Seducer  of  Wife— If,  on  an  indict- 
ment against  a  husband  for  attempting  to  shoot  the  seducer 
of  his  wife,  there  is  evidence  of  her  want  of  chastity,  he 
may  rebut  it  by  counter  evidence.  And  if,  had  he  killed  the 
man,  the  homicide  would  be  excusable,  so  is  the  attempt 
which  failed." 

§  96. 1. Presumptions ~ are  available  in  the  evidence 
of  attempt.16   Thus, 一 

2.  In  Attempt  to  Murder, 一 a  gun  levelled  at  one  within 
shooting  distance  is  presumed  loaded."   And 一 

§  97. 1. The  Probable  Consequences ~ of  one's  inten- 
tional act  are,  as  in  other  criminal  cases,  presumed  to  have 


ter  V.  8.,  57  Miss.  300;  Jones  v.  S., 
13  Tex.  Ap. 1; Taylor  v.  S., 13  Tex. 
Ap. 184;  Barr  v.  P" 113  111.  471; 
Ross  V.  S.,  62  Ala.  224. 

12.  New  Crim.  Law.  I,  55  787- 
789;  S.  V.  White,  35  Mo.  500. 

13.  New  Crim.  Law,  I，  S  809; 
Hill V.  S.,  63  Ga. 125;  Stapp  v.  8" 
3  Tex.  Ap.  138;  Miller  v.  S"  58 
Ga.  200;  S.  V.  McLaughlin,  44  Iowa, 
82;  Usher  v.  C.，  2  Duv.  394;  S.  v. 
Frank, 103  Mo.  120, 15  S.  W.  330; 
P.  V.  Dartmore,  48  Hun,  321.  See 
Sullivan  V.  P.,  27  Hun,  35;  Hutto 
V.  S., 169  Ala. 19,  53  So.  809;  Nlder 
V.  Com., 140  Ky.  684，  690, 131 S.  W. 
1024;  Gates  v.  Com.,  Ill Va.  837, 
841, 69  S.  E.  520;  P.  v.  Webb, 127 
Mich.  29,  86  N.  W.  406;  S.  v.  Shep- 
herd, 17  Conn.  64;  P.  v.  Youngs, 
122  Mich.  292,  81 N.  W. 114;  S.  v. 
Archer,  54  N.  H.  465,  468. 


14.  New  Crlm.  Law,  ut  sup.; 
Rex  V.  Harmwood, 1 Rubs.  Crimes^ 
5th  Eng.  Ed.  870, 1 East  P.  C.  411; 
Wash.  V.  S.， 14  Sm.  &  M. 120; 
Reg.  V.  Nicholls,  2  Cox  C.  C. 182. 
See  Matthews  v.  S.,  33  Tex.  102. 

16.  Biggs  V.  S.,  29  Ga.  723,  7S 
Am.  D.  630. 

16.  Wood  V.  S.,  27  Tex.  Ap.  393; 
Reg.  V.  Duckworth  (1892),  2  Q.  B. 
83, 17  Cox  C.  C.  495;  Pontius  v.  P.， 
82  N.  Y.  339;  Aiken  v.  S., 10  Tex. 
Ap.  610;  McMahon  v.  S., 16  Tex. 
Ap.  357;  Leverlch  v.  S.' 105  Ind. 
277,  4  N.  E.  852;  Good  v.  S.， 18  Tex. 
Ap.  39;  S.  V.  Mounce, 106  Mo. 
226, 17  S.  W.  226;  Steffy  v.  P., 130 
111. 98. 

17.  Ante,  §  66  (1);  Caldwell  v. 
S.,  5  Tex. 18. 
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been  intended.^®  But  in  attempt,  this  presumption  is 
never  of  law,  always  only  of  fact  ；  for ― 

2.  Intent. ~ In  all  these  cases  the  jury  must  be  satisfied 
that  in  fact  the  defendant  entertained  the  particular  evil 
intent  alleged  against  him"  Not  necessarily  by  direct 
testimony,  but  in  some  form,  this  intent  must  be  affirmative- 
ly shown  in  evidence" 


18.  Vol. II,  § 1100;  S.  V.  ScWoBS, 
93  Mo.  361. 

19.  New  Crlm.  Law,  I,  §S  728, 
729;  S.  V.  White,  41 Iowa,  316;  Reg. 
V.  Cox, 1 Frost.  &  F.  664;  S.  v.  Jef- 
ferson, 3  Harring.  (Del.)  571. 

20.  Vol. II,  § 1101;  ante,  §  67; 
Roberts  v.  P., 19  Mich.  401; S.  v. 


Neely,  74  N.  C.  425,  21 Am.  R.  496; 
Meeks  v.  S.,  51 Ga.  429;  Garrity 
V.  P.,  70  111. 83;  P.  V.  Jones,  32  CaL 
80;  Pratt  V.  S.,  56  Ind.  179;  P. 
Mize,  80  Cal. 41, 22  P.  80;  Patter- 
son V.  S.,  85  Ga.  131, 11 S.  E.  620, 
21 Am.  St.  152;  Scott  v.  P., 141 ILL 
195,  30  N,  E.  329. 


.  CHAPTER  CI. 

BARRATRY. 

Consult for  the  law  of  this  offense,  New  Crim.  Law,  I,  §§  541 (1),  588; 
【1,  §§  63-69.  For  the  indictment,  etc..  Dir.  ft  F.,  §§  778,  779.  And  com- 
pare with  the  title  Nuisance. 

§  98.  The  Old  Form  of  Indictment— for  this  old  offense 
charges  that  on,  etc.  [with  or  without  a  continmndoly  at, 
etc.,  the  defendant  "was  and  yet  is  a  common  barrator;" 
adding  the  he  "divers  quarrels,  strifes,  suits,  and  controv- 
ersies among  the  honest  and  quiet  liege  subjects  of  our  lord 
the  king  then  and  there  did  move,  procure,  stir  up,  and 
excite;"  and  concluding  "to  the  evil  example,  etc.,  and 
common  nuisance  of  the  liege  subjects  of  our  said  lord  the 
king,  and  also  against  the  peace,  etc ノ，  21 As  certainly  es- 
sential in  this  form  are ~ 

§99. 1. "Common  Barrator. ' ' 一 These  words,  tech- 
nically descriptive  of  the  offense,  cannot  be  dispensed  with, 
or  "supplied  by  words  which  may  import  as  much,  such  as 
a  common  oppressor  and  disturber  of  the  peace,  or  a  stirer 
up  of  strife  among  neighbors.  ，  ，  22  And 一 

2.  "Against  the  Peace" — are  essential  in  the  con- 
clusion. 23 

§ 100.  Bill  of  Particulars.— It  is  believed  that  the  middle 
clause  in  the  above  form,  which,  in  averring  the  stirring 
up  of 《{ divers"  suits  and  the  like,  points  to  no  one  act  with 


21. 2  Chit.  Crim.  Law,  232.  A 
little  more  extended,  but  otherwise 
like  this,  is  the  form  In  Rex.  v. 
Spencer,  Trem.  P.  C.  224. 

22.  Note  to  Rex  v.  Urlyn,  2 
Saund.  308;  Rex  v.  Hardwicke, 1 
Sid.  282;  Reg.  v.  Hannon,  6  Mod. 


311; 1 Hawk.  P.  C.  Curw.  Ed.,  ik 
475,  §  9;  New  Crim.  Law,  II,  S  65. 
Com.  V.  Snelling, 15  Pick  (Mass.) 
321;  Com.  V.  Davis, 11 Pick  (Mass.) 
432;  Lambert V  P.,  9  Cow.  (N.  Y.) 
575.  Compare  with  post,  S  200. 
23.   Palfrey's  Case,  Cro.  Jac.  527. 
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the  certainty  required  in  criminal  pleading,  is  superfluous.^* 
The  term  "common  barrator"  is,  contrary  to  the  general 
rule  in  other  cases,  sufficiently  definite"  But  the  court 
will  order  a  bill  or  note  of  the  particulars,^®  and  limit  the 
proofs  to  the  instances  therein  set  down.27 

§ 101.  "Common  Nuisance." — This  offense  being  a  com- 
mon nuisance,  the  question  whether  the  conclusion  "to 
the  common  nuisance,"  &c"  is  necessary,*®  is  the  same 
which  is  elsewhere  considered" 

§ 102.  Acts  in  Proof.— How  far  particular  acts  must  be 
shown  in  proof  was  explained  in  "New  Cnminal  Law. ，ほ 

§ 103. 1. Allegation  of  Time.— Chitty's  form  avers  that 
the  offense  was  committed  on  a  day  named  "and  on  divers 
other  days  and  times  as  well  before  as  afterwards,"" 
and  the  same  matter  appears  in  Tremaine.  as  We  have 
seen  that  these  words,  here  following  a  specific  day,  do  not 
constitute  a  continuando,  or  any  sufticient  setting  out  of 
"divers  other  days，，，  but  the  clause  is  mere  surplusage,  and 
one  day  only  is  alleged.^^  In  the  first  volume  the  author 
gave  his  reasons  for  believing  that  in  this  class  of  offenses 
the  pleader  may,  at  his  election,  lay  the  wrongful  acts  as 
all  done  on  a  particular  day,  or  as  continuing;  and  if  the 


24.  But  see  Case  of  Barretry,  8 
Co.  36b.  Compare  with  post,  §§ 
199,  200. 

25.  Vol. II,  §  494; 1 Hawk.  P.  C. 
Curw.  Ed.,  pp.  475,  476;  Rex.  v. 
Cooper,  2  Stra.  1246;  Rex  v.  Clay- 
ton, 2  Keb.  409;  Palfrey's  Case, 
Cro.  Jac.  527;  C.  v.  Davig, 11 Pick. 
432. 

26.  Vol. II,  §  643  et  seq.;  C.  v. 
Davis, 11 Pick.  432;  Rex  v.  Grove, 
5  Mod. 18;  J'Anson  v.  Stuart, 1 T. 
R.  748,  754;  Rex  v.  Wylie, 1 New 
Rep.  92，  95;  Com.  v.  Davis, 11 Pick. 
(Mass)  432;  S.  v.  Chltty, 1 Bailey 
(S.  C.) 1379. 

27.  Goddard  v.  Smith,  6  Mod. 
261.   But  In  Iveson  v.  Moore, 1 Ld. 


Raym.  486,  490,  Gould,  J.  said  that 
when  the  prosecutor  has  proved 
the  particulars  in  his  bill,  "he  shall 
be  admitted  to  prove  as  many  more 
of  them  as  he  pleases,  to  aggravate 
the  fine."  And  see  observations  in 
Lambert  v.  P.,  9  Cow.  678,  587;  and 
in  C.  V.  Pray, 13  Rick.  359,  362. 
And  see  Chambers  v.  S.,  26  Ala.  69. 

28.  See  Train  &  Heard  Free.  57, 
note. 

29.  Post,  §  200,  863.  864. 

30.  New  Crim.  Law,  II,  §  65. 
31. 2  Chit.  Crim.  Law,  232. 

32.  Rex  V.  Spencer,  Trem.  P.  C. 
224.  So  also  In  Parcel's  Case,  Cro. 
EUz.  195. 

33.  Vol.  I,  S§  388,  395. 
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former,  the  proofs  will  not  be  restricted  to  the  one  day, 
except  in  Massachusetts." 

2.  The  Particular  Vill ~ within  the  county  was  never, 
it  appears,  required  to  be  given  in  this  offense"  It  is 
certainly  Tinimportant  now,  in  our  States" 

34.   Vol  I,  8§  388,  392,  897,  402.  36.   VoL  I,  §  370. 

36.    2  Sannd.  6th  Ed.  by  Wma,  For  Battery,  see  ABsault  and  Bat- 

308,  note; 1 Hawk.  P.  C.  Curw.  Bd.,  terj. 
p.  476,  § 11; Parcel's  Case,  supra. 


CHAPTER  CII 


BAWDTHOUSB. 

{§ 104.  Introduction. 

106-111.  The  Indictment 

112-118.  The  Evidence. 

119-122.  Letting  House  for  Bawdry. 


Consult ~- for  the  law  of  this  offense.  New  Crim.  Law,  I,  §§ 1082a-1096; 
and  for  various  queetiona,  lb"  §S  361 (3),  500  (2),  686,  734  (2),  946,  974, 
1107  (1);  Stat  CrimeB,  §§  21, 279.  For  the  Indictment,  etc"  Dir.  it  F， 
{§  780-787.  And  see  the  titles  Disobdeblt  House  and  Nuisance* 

§ 104.  How  Chapter  divided. ~ We  shall  consider,  L  The 
Indictment  for  Keeping  the  House;  EE.  The  Evidence;  UL 
The  Letting  of  the  House  for  Bawdry. 


I.  The  Indictment  for  Keeping  the  Hou^e. 

§105. 1. Disorderly  House. ~ A  bawdy-honse  is  a 
species  of  disorderly  house  ；  so  that  every も awdy-house  is 
a  disorderly  house,  but  not  every  disorderly  house  is  a 
bawdy-house.*®* 

2.  How  the  Indictment. ~ In  reason,  and  on  the  better 
authorities,  it  is  Dot  sufficient  simply  to  allege  that  the  de- 
fendant, on,  etc.,  at,  etc.,  kept  a  disorderly  house  ；  the  facte 
constituting  the  offense  shouia  be  set  out"  It  is  an  ap- 
proximation thereto  to  add  that  the  house  was  unlawfully 


36a.  S.  V.  Porter,  38  Ark.  637; 
S.  V.  Boardman,  64  Me.  523;  Gavin 
V.  S.,  96  MlBS.  377,  50  So.  498. 

37.  Post,  S§275,  276;  Taylor  v. 
C" 1 Duv.  160;  Leary  v.  S.,  39  Ind. 
544;  Mains  v.  8"  42  Ind.  327, 18 
Am,  R.  364;  Jordan  v.  S"  60  Ga. 
656;  P.  V.  Miller,  80  N,  Y.  S. 1070； 
81 A.  D.  255, 17  N.  Y.  Cr.  263;  S. 
ex  rel.  Etie  v.  Foster, 112  La.  748, 


36  So.  670.  Complaint  against 
opium  BmokiDg  under  a  statute  need 
not  allege  defendants  were  know- 
ingly, wilfully  and  wantonly  pres- 
ent in  a  house  where  opium  was 
found,  nor  need  ihA  bouse  be  al- 
leged to  M  8  hanae  tor  smoking 
o^ksm  nor  allege  who  was  the 
iDseper.  Com.  v.  Kane, 173  Mass. 
477,  53  N,  K  919. 
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kept  for  public  prostitution  and  lewdness;  and  under  some 
of  our  statutes,  possibly  also  under  the  common  law  rules, 
such  addition  will  render  the  indictment  adequate"  But 
under  the  common  law  it  is,  at  least,  prudent  to  extend  the 
allegation*  further"  The  form  of  such  extension  should 
depend  on  the  special  facts.  It  was  long  ago  held  good 
to  say,*®  and  so  is  Archbold's  form,"  that  at  a  time  and 
place  named,  the  defendant  '  *  unlawfully  did  keep  alad 
maintain  a  certain  common  ill-governed  and  disorderly 
house  ；  and  in  the  said  house,  for  the  lucre  and  gain  of 
him  the  said  [defendant],  certain  persons  as  well  men  as 
women,  of  evil  name  and  fame  and  of  dishonest  conversa- 
tion, then,  etc.,  unlawfully  and  willingly  did  cause  and  pro- 
cure to  frequent  and  come  together;  and  the  said  men  and 
women,  in  the  said  house  of  him  the  said  defendant,  at  un- 
lawful times  as  well  in  the  night  as  in  the  day,  then  &c.  to 
be  and  remain  drinking,  tippling,  whoring,  and  misbehav- 
ing themselves,  unlawfully  and  wilfully  did  permit,"  etc." 


38.  Clifton  V.  8"  53  Ga.  241; 
Thompson  v.  S.,  2  Tex.  Ap.  82; 
Brown  v.  S.,  2  Tex.  Ap. 189  (com- 
pared with  Stephanos  v.  S.,  21 Tex. 
206);  Klllam  v.  S.,  2  Tex.  Ap.  222, 
2S  Am.  R.  432;  Brooks  v.  S.,  4  Tex. 
Ap.  567;  Blgby  v.  S.，  5  Tex.  Ap. 
101.  And  see  S.  v.  Alderman,  40 
Iowa,  375;  S.  v.  Beebe^ 115  Iowa, 
128,  130,  88  N.  W.  358. 

39.  And  see  Greensburgb  v.  Cor- 
win,  68  Ind.  518. 

40.  Rex  V.  Hlgglnson,  2  Bur. 
1232;  post,  S  273. 

41.  Archb.  Ciim.  PI. &  Ev. (10th 
Lond.  Ed.)  638,  19th  Ed.  960. 

42.  As  to  the  allegation  of  time, 
see  ante,  § 103  (1) and  places  there 
referred  to;  Lowe  v.  S.，  4  Tex.  Ap. 
34;  S.  V.  Reckards,  21 Minn.  47; 
Freeman  v.  S., 119  Ind.  501;  Lis- 
more  v.  S.,  94  Ark.  207, 126  S.  W. 
853. 


43.   Not  necessary.   Post,  { 108. 

4'4.  Conclusion.  As  to  the 
proper  conclusion,  see  ante,  SS  98, 
99  (2);  post,  §§  862-864.  For  Other 
Forme ― see  Dir.  &  F"  SS  780-787; 
C.  V.  Shea, 150  Mass.  314,  23  N.  E. 
47;  S.  V.  McGregor,  41 N.  H.  407; 
C.  V.  Hart, 10  Gray,  465;  Reg.  v. 
Barrett,  Leigh  &  C.  263;  S.  v.  Odell, 
42  Iowa,  75;  Lowe  v.  S.,  supra; 
S.  V.  Nichols,  83  Ind.  228,  43  Am. 
R.  66;  C.  V.  Lavonsair, 132  Mass. 
1; S.  V.  Holmes,  56  Iowa,  588,  41 
Am.  R. 131; S.  V.  Towler, 13  R.  I. 
661; S.  V.  Brown,  7  Wash. 10;  S. 
V.  Osgood,  85  Me.  288,  27  A.  154. 
For  Frequenting  Bawdy- Houses, ^ 
there  Is  a  good  indictment  in 
Fahnestock  v.  8., 102  Ind.  156. 
And  see  Raymond  v.  P.  9  Bradw. 
344. 
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§ 106. 1. ' 'Disorderly'  ，一" Bawdy.  ，  '—The  allegation 
that  the  house  was  "disorderly"  is  mmecessaiy,  it  being 
sufficient  to  say  "a  certain  common  bawdy-house, ' ' 
Or  ，一  • 

2.  Combination  of  Forms 一 (Duplicity) . ~ As  a  house 
may  be  disorderly  by  reason  of  its  use  for  bawdry,* «  or 
for  common  tippling,  or  for  common  gaming,  or  for  dis- 
turbances of  the  neighborhood  through  quarrelling  and  loud 
noises  ；  so,  a  fortiori,  it  may  become  so  by  combining  any 
two  or  more  of  these  evil  uses.  The  indictment,  therefore, 
may  charge,  in  a  single  count,  any  or  all  of  these  various 
forms  of  the  offense  conjunctively,  and  will  not  be  double, 
and  will  be  sustained  by  proof  of  any  one  of  the  uses." 

§ 107. 1. Names ― Instances. 一 "It  is  not  necessary, ' ' 
says  Chitty,48  "to  state  particulars;  as,  the  names  of  those 
who  frequent  the  house"  But  evidence  of  particular  in- 
stances 01 1 J licit  intercourse  may  be  given  under  the  gen- 
eral charge.  ，  ，      And 一 

2.  "Divers  Persons." — Under  a  statute  forbidding  any 
one  to  "keep  a  house  of  ill-fame,  resorted  to  for  the  pur- 
pose of  prositution  or  lewdness, ' '  it  is  sufficient  to  aver  that 
the  defendant  unlawfully  kept  and  maintained  a  house  of 
ill-fame,  resorted  to  for  the  purpose  of  prostitution  and 


45.  2  Chit.  Crim.  Law,  89  and 
note;  S.  V.  Alderman,  4t)  Iowa, 
375;  Clifton  v.  S.,  53  Ga.  241. 

46.  New  Crim.  Law,  I,  § 1083; 
Gavin  V.  S.,  96  Miss.  377,  50  So. 
498.  "Feloniously"  Is  unnecceB- 
sary,  S.  v.  Beebe, 116  Iowa,  128,  88 
N.  W.  368. 

47.  Vol.  I,  §  434;  P.  V.  Carey 
(N.  Y.)  4  Par.  Cr.  238;  C.  v.  Kim- 
ball, 7  Gray,  32S;  C.  v.  Donovan, 
16  Gray, 18.  And  see  C.  v.  Howe, 
13  Gray,  26;  S.  v.  Hanchett,  38 
Conn.  35,  38;  C.  v.  Ballon, 124 
Mass.  26;  Tompkins  v.  S.,  4  Tex. 
Ap. 161;  WooBter  v.  S.,  55  Ala. 


217;  S.  V.  Kelthley, 142  Mo.  Ap. 
417, 127  S.  W.  406. 

48.  2  Chit  Crim.  Law,  39  and 
note. 

49.  Rex  V.  Hlgglnson,  2  Bur. 
1232;  J'Anson  v.  Stuart, , 1 T.  R. 
748,  752,  754;  post  §  276;  S.  v. 
Beebe, 115  la.  128,  88  N.  W.  358; 
S.  V.  Raymond,  86  Mo.  Ap.  537; 
S.  V.  Feuerhaken,  96  Iowa,  299，  65 
N.  W.  299;  S.  V.  Patterson,  29  N.  C. 
70,  45  Am.  D.  506;  Com.  v.  Ashley, 
2  Gray  (Mass.)*  356. 

50.  Clark  v.  Perlam,  2  Atk.  337, 
339;  S.  V.  Patterson,  29  N.  C.  70, 
45  Am.  D.  606. 
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】emmess,  without  adding  "by  divers  persons,  men  as  well 
as  women. , , "  Again, 一 

§ 108. 1. "For  Lucre" ~ is  needless  in  allegation.M 

2.  indorsement. ~ An  indictment  for  this  offense  need 
not,  in  Missouri,  be  indorsed  with  the  prosecutor's 
name." 

§109,  Wife— (Keeping)  .—The  wife  may  be  indicted 
jointly  with  the  husband,  or  alone.Gs  "The  keeping  is  not 
to  be  understood  of  having  or  renting,  in  point  of  property; 
for  in  that  sense  the  wife  cannot  keep  it.  But  the  keeping 
here  is  the  governing  and  managing  a  house  in  such  a  dis- 
orderly manner  as  to  be  a  nuisance,  and  the  wife  may  have 
a,  share  in  the  management  or  govemment  of  a  disorderly 
house  as  well  as  the  husband.'^® 

§ 110.  Separaliter. 一 This  is  among  the  offenses  to  which 
the  doctrine  of  joining  defendants  and  transactions  "sep- 
araliter," as  explained  in  the  first  volume,*"  applies,^^ 一 a 
method  practically  objectionable. 

§ 111.  Minor  Locality  within  County. ~ By  some  of  the 
'tooks,  in  the  words  of  a learned  judge,  this  offense  "must 
te  described  as  committed  in  a  particular  town;  and  the 
prosecutor  is  confined  in  his  proofs  to  the  town,  and  can- 
not, as  in  other  cases,  prove  an  offense  within  the  county : 
a  more  particular  description  of  the  house  is  not  re- 
quired."*^® In  one  book  it  is  very  properly  stated  that 
"(when  the  house  is  described  as  being  situated  in  a  partic- 


51. C.  V.  Ashley,  2  Gray,  356; 
S.  V.  Homer,  40  Me.  438;  Brooks 
Y.  S.,  4  Tex.  Ap.  567. 

62.  New  Crlm.  Law,  I,  S 1086; 
C.  V.  Ashley,  2  Gray,  356;  C.  v. 
Wood,  97  Mass.  225，  229;  S.  v. 
Homer,  40  Me.  438;  S.  v.  Lee,  80 
Iowa,  75,  20  Am.  St.  401.  See  S. 
V.  Parks,  61 N.  J.  L.  438,  39  A.  1023. 

53.  Vol. II,  §  690  et  seq. 

54.  S.  V.  Bean,  21 Mo.  267. 

55.  New  Crim.  Law,  I,  §§  361, 
363,  366,  1084. 


56.  Reg.  V.  Williams, 1 Salk. 
384.  And  see  S.  v.  McGregor,  41 
N.  H.  407;  as  to  "keeping"  and 
"letting,"  S.  V.  Vette, 179  Mo.  408, 
78  S.  W. 1133. 

57.  Vol. 11,  §§  473-475. 

58.  2  Hale  P.  C. 174;  S.  v.  Mo- 
Do  well,  Dudley,  S.  C.  346. 

59.  Williams,  C.  J.  in  S.  v. 
Nixon, 18  Vt  70,  76,  46  Am.  D. 
135;  Archb.  Crlm.  PI. &  Ev.  (isth 
Lond.  Ed.)  749. 
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nlar  parish,  this,  being  matter  of  description,  must  be 
proved  as  laid;''  ^  because  otherwise  there  will  be  a 
variance.*^  And  if,  to  abate  a  nuisance,  a  house  is  to  be  torn 
down  by  order  from  the  court,  the  indictment  must  aver 
its  particular  location  ；  but  no  such  judgment  is  given  or 
asked  in  this  class  of  nuisances"  The  true  doctrine,  cer- 
tainly in  principle,  therefore,  is  that  neither  in  allegation 
nor  in  the  proofs  need  the  minor  locality  within  the  county 
appear,  the  ordinary  rules  applying  to  this  offense  the 
same  as  to  most  others.®*  • 

II.   The  Evidence. 

§ 112. 1. No  One  Class  of  Proofs ~ is  required  in  these 
cases,  to  the  exclusion  of  others  legitimately  tending  to  es- 
tablish the  issue.   Some  forms  of  the  evidence  are, ― 

2.  Reputation  of  Frequenters. ~ A  bawdy-house  being 
indictable  because  corrupting  to  the  public  morals,®*^  evi- 
dence is  admissible  that  it  is  frequented  by  reputed  strum- 
pets and  rakes;  for  by  the  characters  of  such  frequenters 
its  business  is  advertised,  ana  the  intent  of  the  keeper  is 
evinced.  Moreover,  the  lair  presumption  is  that  the  com- 


60.  RoBCoe  Crlm.  Ev.  (3d  Ed.) 
796. 

61.  Vol.  I,  §  371;  Vol. II,  §S  485, 
486. 

62.  Vol,  I,  S  372. 

63.  New  Crlm.  Law,  I,  S  828; 
Ely  V.  Niagara,  36  N.  Y.  297; 
Brooks  V.  S.,  4  Tex.  Ap.  567. 

64.  Vol. I，  §  370;  Lowe  v.  S"  4 
Tex.  Ap.  34;  Handy  v.  S.,  63  Miss. 
207,  66  Am.  R.  803;  Sparks  v.  S., 
69  Ala.  82,  86.  And  see  P.  v.  Saun- 
ders, 29  Mich.  269;  Meadows  v. 
Com.,  31 Ky.  L. 1159, 104  S.  W.  954; 
Spragtie  v.  S.  (Tex.  Cr.  Ap.  1898), 
44  S.  W.  837. 

65.  New  Crlm.  Law,  I,  SS  500 
(2),  734  (2)，  1083;  Shaffer  v.  S., 
87  Md. 124,  39  A.  313;  Graeter  v. 


S., 105  Ind.  271, 4  N.  E.  461; 8.  v. 
Mack,  6  So.  808,  41 La.  Ann.  1079: 
Com.  V.  Gannett, 1 Allen  (Mass.), 
7,  79  Am.  Dec.  698;  S.  v.  Price, 
115  Mo.  Ap.  656,  92  S.  W. 174; 
Bfndernagle  v.  S.,  60  N.  J.  L.  607, 
37  A.  619,  affirmed  in  38  A.  973.  8 & 
A.  36,  41 A.  109,  61 N.  J.  L.  259； 
S.  V.  Cambron,  20  S.  D.  282, 10& 
N.  W.  241;  Lismore  v.  S.,  94  Ark. 
207, 126  S.  W.  853.    The  majority 
of  the  cases  bold  that  the  repata- 
tlon  of  the  defendant  for  chastity 
may  be  Inquired  into.   S.  v.  Beebe, 
115  Iowa,  128,  131, 88  N.  W.  358; 
S.  V.  Brunell, 29  Wis.  435;  P.  v. 
Saunders,  29  Mich.  269;    Betts  v. 
S.,  93  Ind.  875;  contra,  S.  v.  Hull, 
18  R.  I.  207,  26  A.  191, 20  L.  R.  A. 
€09. 
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ing  together  of  such  persons,  male  and  female,  where  op- 
portunities are  provided,  is  for  bawdry,  and  that  their  con- 
duct there  corresponds  with  the  object  of  their  coining" 
And  though  reputation  pertains  in  a  certain  sense  to  hear- 
8ay,67  it  is  still  proper  evidence  of  character.®® 

§ 113.  Reputation  of  House. ~ Some  carry  this  doctrine 
a  step  furthef,  and  accept  the  reputation  of  the  house  for 
bawdry  as  competent  evidence,  prima  facie,  that  it  is  a 
bawdy-house  at  least,  as  tending  to  prove  it  such,  yet 
not  that  the  defendant  is  the  keeper"  Others,  and  prob- 
ably the  majority,  reject  this  evidence,  in  accordance  with 
the  hmuane  principle  that  a  man  shall  not  be  condemned 
for  what  his  neigiiDors  say  of  him"    Other  proofs  will 


66.  Post,  § 116;  S.  V.  McDowell, 
Dudley,  S.  C.  346,  349;  C.  v. 
Cardoze, 119  Mass.  210;  McCain  v. 
8.,  57  Oa.  390;  U.  S.  v.  Stevens, 
4  Cranch  C.  C.  341; S.  v.  Hand,  7 
Iowa,  411. 71 Am.  D.  453;  S.  v. 
Lyon,  39  Iowa,  379;  Sylvester  v.  S" 
42  Tex.  496;  S.  v.  Boardman,  64 
Me.  523;  S.  v.  Brunnell,  29  Wis. 
436;  O'Brien  v.  P.,  28  Mich.  213; 
Harwood  v.  P.,  26  N.  Y. 190,  84 
Am.  D. 175;  Beard  v.  S.,  71 Md. 
275, 17  Am.  St.  536, 170  A.  1044; 
8.  V.  Schaffer,  74  Iowa,  704,  39  N.  W. 
89;  Sparks  v.  S.,  59  Ala.  82;  John- 
son V.  S.,  32  Tex.  Cr.  504,  24  S.  W. 
411;  Shaffer  v.  S.，  87  Md.  124,  39 
A.  313;  Wimberly  v.  S"  53  Tex. 
Cr.  Ap. 11, 108  S.  W.  384. 

67.  Vol. II,  § 1081. 

68.  Vol. II,  § 1117; 1 Greenl. Bv. 
§  55;  Clementine  v.  S" 14  Mo.  112; 
C.  V.  Kimball, 7  Gray,  328;  C.  v. 
Gannett, 1 Allen,  7,  79  Am.  D.  693; 
S.  V.  McDowell,  supra;  S.  v.  Beebe, 
115  la.  128,  131, 88  N.  W.  358. 

69.  S.  V.  McDowell,  Dudley,  S. 
C.  346,  349;  Territory  v.  Chart- 
rand,  1 Dak.  379;  Lfsmore  v.  S., 
94  Ark.  207, 126  S.  W.  853;  Com. 


V.  SrTves, 17  Pa.  Sup.  Ct  4t)7; 
Sprague  v.  S.  (Tex.  Cr.  Ap.  1898). 

44  S.  W.  837;  Territory  v.  Stone, 
2  Dak.  155,  161;  King  v.  S., 17  Fla. 
183;  Hogan  v.  S.,  76  6a.  82;  S.  v. 
Lee,  80  Iowa,  75,  20  Am.  St  401, 

45  N.  W.  545;  S.  v.  Mack,  41 La. 
Ann.  1079,  6  So.  808;  S.  v.  Smith, 
29  Minn.  193;  S.  v.  West,  46  La. 
Ann.  1009, 15  So.  418.  See  O'Brien 
V.  P.,  28  Mich.  213,  783-2.  See  also 
Howard  v.  P.,  27  Colo.  396,  61 P. 
595;  Com.  V.  Murr,  7  Pa.  Super. 
391; S.  V.  Wilson, 124  Iowa,  264, 
99  N,  W. 1060;  P.  V.  Wheeler, 105 
N.  W.  607, 142  Mich.  212;  Nelson 
V.  Ter.，  5  Okla.  512,  49  P.  920;  S. 
V.  Cambron,  20  S.  D.  282, 105  N.  W. 
241;  Rollins  V.  S.,  60  Tex.  Bv.  523, 
132  S.  W.  770;  S.  V.  Ballew,  26  S. 
D.  494, 128  N.  W.  716. 

70.   Allen  v.  S., 15  Tex.  Ap.  320. 

71. S.  V.  Boardman,  64  Me.  523; 
S.  V.  Lyon,  39  Iowa,  379;  C.  v. 
Stewart, 1 S.  &  R.  342;  P.  v. 
Mauch,  24  How.  Pr.  276;  Henson  v. 
S.,  62  Md.  231, 60  Am.  R.  204; 
Sparks  v.  S.,  59  Ala.  82.  See  S.  v. 
Brunei], 29  Wis.  435.  And  see 
New  Crlm.  Law,  I,  § 1088. 
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supply  the  place  of  evil  reputation"  But ~ 

§ 114.  Reputation  of  House  under  Statutes.— The  stat- 
utes in  some  of  our  States  are  construed  as  making  the 
offense  itself  consist,  partly  or  altogether,  in  the  evil  repu- 
tation of  the  house.  Then  the  reputation  not  only  may, 
but  must,  be  proved" 

§ 115.  Specific  Acts ~ of  bawdry  in  the  house  need  not 
be  shown;  74  though  admissible,  with  other  proofs."  Alone 
they  are  not  enough" 

§ 116. 1. The  Usual  Evidence— is  "that  notoriously  re- 
puted prostitutes  and  libertines  were  in  the  habit  of  fre- 
quenting the  house  during  the  time  laid  in  the  indict- 
ment; 77  and  (where  it  can  be  shown)  that  actual  lewd  be- 
havior took  place  therein, 78  together  with  the  disturbance 
it  created,  if  any,  to  the  peace,  good  order,  and  consequent 
enjoyment  of  the  neighborhood"  Yet ~ 


72.  S.  V.  Lee,  supra. 

73.  New  Crim.  Law,  I,  § 1088; 
Cadwell  v.  S., 17  Conn.  467;  S.  v. 
Brunell, 29  Wis.  435;  Carroll  v.  S., 
4  OklA.  Cr.  242,  111  P.  1021; S.  v. 
McGinnis,  56  Ore.  163, 108  P.  132; 
S.  V.  Anderson,  83  Conn.  55,  75  A. 
81 (such  statute  is  not  unconsti- 
tutional). See  S.  V.  Morgan,  40 
Conn.  44;  S.  v.  Hand,  7  Iowa,  411, 
71 Am.  D.  453.  It  has  been  held 
that  evidence  of  the  bad  reputation 
of  the  house  prior  to  the  statute 
going  into  effect  is  admissible  in 
aid  of  the  proofs  of  its  subsequent 
character.   Cadwell  v.  S.，  supra. 

74.  S.  V.  Brunell, 29  Wis.  435, 
438;  Drake  v.  S., 14  Neb.  535, 17 
N.  W. 117;  Territory  v.  Chartrand, 
1 Dak.  379;  Belts  v.  S.,  93  Ind. 
375. 

75.  Ante,  § 107  (1);  O'Brien  v. 
P.,  28  Mich.  213;  McCain  v.  S.,  57 
Ga.  390;  C.  V.  Cardoze. 119  Mass. 
210;  C.  V.  Stewart, 1 S.  &  R.  342; 


S.  V.  Gartng,  75  Me.  591; S.  v. 
Smith,  29  Minn.  193.  And  see  S. 
V.  Foley,  45  N.  H.  466;  U.  S.  v. 
Jourdine,  4  Cranch  C.  C.  338;  U.  S. 
V.  Nailor,  4  Cranch  C.  C.  372;  Ma- 
halovitch  V.  S.,  64  Ga.  217. 

76.  P.  V.  Gastro,  75  Mich.  127, 
42  N.  W.  237;  S.  v.  Galley, 104  N. 
C.  858, 17  Am.  St.  704;  S.  v.  Web- 
ber, 107  N.  C.  962,  22  Am,  St  920; 
Singleton  v.  Ellison,  1895, 1 Q.  B- 
607;  Smalley  v.  S., 11 Tex.  Ap. 147. 

77.  Fowler,  J.  in  S.  v.  McGregor, 
41 N.  H.  407,  413;  Grelg  v. 
Bendeno,  Ellis,  B.  &  E. 133;  C.  v. 
Gannett, 1 Allen,  7，  79  Am.  D.  693; 
ante,  § 112  (2). 

78.  Ante,  § 115;  Clementine  v. 
S., 14  Mo.  112;  S.  V.  Steen, 125 
Iowa,  307, 101 N.  W.  96;  S.  v. 
Price, 115  Mo.  Ap.  B56,  92  S.  W. 
174. 

79.  Clementine  v.  S.，  supra;  C. 
V.  Stewart, 1 S.  &  R.  342. 
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2.  That  the  Neighborhood  was  not  Disturbed ~ is  not  a 

sufficient  defense  to  a  prima  facie  case"  And ~ 

3.  Conversations  of  Men ~ after  coming  out  of  the  house, 
not  in  the  presence  of  the  keeper,  are  inadmissible;  being 
hearsay."  But 一 

4.  Conversations  of  Women ~ stopping  at  the  house  may 
be  evidence  of  their  character,  though  not  had  in  the  de- 
fendant's presence.®^ 

§ 117. 1. Frequent  Arrests, ~ in  the  house,  of  known 
prostitutes,  or  of  women  convicted  of  prostitution,  and  at- 
tendant circumstances,  are  evidence  that  it  is  a  bawdy- 
house.®*   So, ― 

2.  Procuring  Women, ~ by  the  defendant  to  come  and 
live  in  the  house,  was  with  other  facts  held  admissible." 
Even ~ 

3.  Refusal  to  Testify ~ to  the  conduct  of  the  inmates  and 
visitors,  by  witnesses  who  have  frequented  the  house,  on 
the.  ground  that  thereby  they  would  degrade  themselves, 
has  been  deemed  proper  for  consideration  by  the  jury" 

§ 118. 1. Keeping  the  House ~ does  not  require  owner- 
ship, even  such  as  is  created  by  a lease  and  occupancy;  ^ 
but  by  such  control  over  it  and  its  inmates  as  pertains  to 
the  head  of  a  household,?   This  part  of  the  case  is  not. 


80.  New  Crlm.  Law,  I,  § 1087; 
C.  V.  Gannett,  supra;  Bamesciotta 
V.  P., 10  Hun,  187;  P.  v.  Rowland, 1 
Wheeler  Crlm.  Gas.  286. 

81.  C.  V.  Harwood,  4  Gray,  41, 
64  Am.  D.  49.  See  C.  v.  Slfney, 126 
Mass.  49;  S.  v.  Lee,  80  Iowa,  75, 
20  Am.  St  401, 45  N.  W.  545;  S. 
V.  ^weet,  81 N.  J.  250,  79  A.  1064. 

82.  S.  V.  ToombB,  79  Iowa,  741, 
45  N.  W.  300;  Hickman  v.  S.,  59 
Tex.  Cr.  88, 126  S.  W. 1149. 

83.  Harwood  v.  P.,  26  N.  Y. 190， 
84  Am.  D. 175;  P.  v.  Wright  96 
Mich.  862,  51 N.  W.  617. 


84.   S.  V.  McGregor,    41 N.   H し' 
407.    See  Sulllyan       S.,  75  WUl 
650.   Age  of  inmate;  how  prored^ 
Mash  V.  P.,  220  111. 86,  77  N.  E.  92'. 

86.   Clementine  v.  S., 14  Mo.  112： 

86.  New  CrinL  Law,  I,  § 1084; 
ante,  § 109.  See  P,  v.  Townsend 鰣 
3  Hill, N.  Y.  479. 

87.  New  Grim.  Law,  I,  88 10 きも 
1085,  1095,  1096;  S.  v.  Wells,  4S 
Iowa,  662,  665;  Stratton  v.  S.  (Tex. 
Cr.  Ap. 1898),  44  S.  W.  506;  S. 
Emblem,  66  W.  Va.  360,  66  S.  "EL 
499. 


3;302.  New  Cbiminal  Procbdubb.  119, 120 


provable  by  general  reputation"  A  prostitute  merely  oc- 
cupying a  room  is  not  the  keeper"  And  one  may  become 
keeper  in  law  by  aiding  the  keeper  in  fact"  Moreover,  one 
who  holds  himself  out  as  keeper  is  presumed  to  be  such.** 

2.  Bawdry  in  a  House, ~ without  the  knowledge  or  ac- 
quiescence of  its  keeper,  would  not  subject  him  to  punish- 
ment" Hence  such  evidence  as  that  he  bailed,®'  or  se- 
creted 94  persons  arrested  therein,  that  the  prostitution  was 
open  and  notorious,  and  the  like"  is  pertinent. 

m.  The  Letting  of  the  House  for  Bawdry.^ 

§ 119.  Indicting  as  Keeper. 一 One  who  lets  a  house  for 
l^awdry  is  on  principle,  and  by  the  better  American  author- 
ities, indictable  as  keeper  when  it  is  so  used.®'^  But  be- 
cause this  is  sometimes  denied,*®  and  for  other  reasons,  it 
may  be  practically  better  to  draw  the  indictment  on  the ~ 

§ 120.  Special  Facts. ~ For  this  offense,  as  for  most  oth- 
ers, the  pleader  may  at  his  election  draw  the  indictment 
on  the  special  facts"  And  perhaps  he  must  under  some 
of  the  statutes.^  There  should  be  a  proper  averment  of  the 


88.  Burton  v.  S., 16  Tex*  Ap. 
156;  King  V.  S., 17  Fla. 188 

89.  New  (Mm.  Law,  I,  § 1086; 
Moore  v.  S"  4  Tex.  Ap. 127. 

90.  CUfton  V.  58  Qa.  241. 
See  New  Crim.  Law,  I»  §§ 1090- 
1096. 

91. S.  V.  Hand,  7  Iowa,  411, 71 
Am.  D.  453;  Bindernagle  v.  S.,  61 
N.  J.  L.  259,  88  A.  978. 

92.  McCain  v.  S.,  67  Ga.  390; 
P.  V.  Miller,  80  N.  Y.  8. 1070,  81 
A.  D.  266. 

S3.  Harwood  v.  P„  26  N.  Y. 190, 
U  Am.  D. 176. 

94.  MaholOTltch  v.  8.,  54  Oa. 
ま 17. 

.95.  S.  T.  Wells,  46  Iowa,  662; 
Johnson  v.  S,  82  Tex.  Cr.  504, 
505,  24  8.  W.  411. 


96.  For  the  law  of  this  sub-title^ 
Bee  New  Crim.  Law,  I,  § 1090- 
1096.  For  forms  of  the  Indict- 
ment; see  Dir.  &  F.,  {  785,  786. 

97.  lb.;  P.  V.  Erwin,  4'  Denlo, 
129;  Lowensteln  P.,  64  Barb. 
299;  S.  V.  LewlSk  6  Mo.  Ap.  465; 
Harlow  v.  C" 11 Bush,  610;  Trout- 
man,  S.,  20  Vroom,  88.  See  S. 
V.  Pearsall, 43  Iowa,  630. 

98.  New  Crim.  Law, 1, f 1095; 
C.  V.  Johnson,  4  Pa.  Law  Jour.  Rep. 
398.  See  Graeter  v.  S" 105  Ind. 
271, 4  N.  B.  461. 

99.  C.  V.  Harrington,  8  Pick. 
26. 

1. Crofton  8"  26  Ohio  St 
249. 
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time  of  making  the  contract  of  letting but  imless  stated 
descriptively,  it  need  not  be  proved  as  laid.'  The  name 
of  the  lessee  should  be  given,  or  a  reason  for  its  omission.* 
And  the  facts  of  the  offense  should  be  set  out,  yet  not  neces- 
sarily with  the  day  when  the  lease  was  to  begin  or  end, 

§ 121.  Evidence ~ (Knowledge). ~ Knowledge  by  the  les- 
sor of  the  unlawful  use  intended  must  appear;  ®  as,  for  ex- 
ample, by  evidence  that  the  lessee  was  of  evil  repute,  or 
the  likeJ  And  in  all  respects  the  full  offense  as  defined 
by  law  must  be  shown, 

§ 122.  The  Allied  Titles, ~ especially  Disorderly  House 
and  Nuisance,  and  the  Chapter  in  "New  Crinunal  Law," 
should  be  consulted  in  connection  with  this  chapter. 


2.  C.  V.  Moore, 11 Cush.  600. 

3.  C.  V.  Harrington,  8  Pick.  26. 
See  post,  §f 161,  260. 

4.  C.  V.  Moore,  supra. 

5.  Smith  V.  S.,  6  Gill,  426.  See 
this  case  also  for  a  form  of  the  in- 
dictment See  likewise  S.  v.  Abra- 
hams, 6  Iowa,  117,  71 Am.  D.  899; 
Harlow  v.  C" 11 Bush,  610：  And 


as  to  the  TennoBsee  doctrine,  S.  v. 
Wheatley,  4  Lea,  230. 

6.  S.      Uach,  60  Mo.  535. 

7.  P.      SaunderB,  29  Mich.  269. 

8.  Abrahams  8:,  4  Iowa,  641, 
under  §  2742  ot  the  Code. 

For  Bestiality,  see  Sodomy;  Bet- 
ting, see  Stat.  Crimes;  Bigamy,  see 
Stat  Crimes. 


CHAPTER  cm 


BLASPHEMY  AND  PROFANENESS. 

Consult — for  the  law  of  these  offenses.  New  Crim.  Law,  I,  8  498;  II, 
暴 暴 73*84，  910,  946  (2).  For  the  Indictment  and  the  like.  Dir.  ft  F.,  88  240- 
244.  And  see  Vol. II,  S  657  (2). 

§ 123. 1. The  Gist  .of  these  Offenses, ~ considered  apart 
from  the  intent,  consists^  at  the  common  law  and  ordinarily 
under  the  statutes,  of  words  either  oral  or  written.  Yet 
perhaps  there  may  be  a  pantomime,  picture,  or  image,  in 
dictable  on  the  ground  that  it  is  blasphemous.*^  Hence^ 
in  any  one  of  these  cases,  the  indictment  for  blasphemous 
and  profane  words  is  drawn  on  the  same  familiar  pattern 
with  the  indictment  and  declaration  for  oral  and  written 
slander  and  libel."   Thus, 一 

2.  In  Hearing. ~ Profanity  is  not  duly  charged  simply  as^ 
uttered  in  a  public  street,  it  must  be  as  in  the  hearing  of 
divers  persons." 

3,  In  a  Public  Place  also ~ must  the  words  be  laid  as 
uttered,  at  least  under  some  of  the  statutes;  or  probably 
at  common  law  the  circumstances  under  which  they  are 

9.  New  Crim.  Law,  II,  §  76  (1).  Cartledge,  24  Ala.  622,  60  Am.  D» 
And  se^  §§  79,  80.  The  use  of  word  489;  Burton  v.  Burton,  3  Oeene 
"damn"  not  being  used  with  the  (Iowa),  316;  Hurd  v.  Moore,  2  Ore. 
name  of  Deity  Is  profftnity.  S.  v.  86;  Brown  v.  Brashier,  2  Pa.  (P» 
Wiley,  76  Miss.  282,  24  So.  194；  71 &  W.) 114;  Bradshaw  v.  Perdue, 
Am.  St  681.  12  Qa.  510;  Burbank  y.  Horn,  39* 

10.  Post,  S§  795,  796.  •  Me.  233.  And  see  S.  v.  Steele,  Z 
11. See,  for  example,  form  In  2    Heisk.  135;  S.  v.  Chandler,  2  Har. 

C3hlt  Crim.  Law, 13;  Dir.  &       §  (Del.)  563;  Holcomb  y.  Carnish,  g 

242.  Conn.  375;  Qaree  y.  8.,  71 Ala.  7. 

12.   S.  T.  Pepper,  68  N.  C.  259,  12a.   Indictment  must  state  the 

12  Am.  R.  637;  S.  T.  Barham,  79  particular    public    place.     S.  y. 

N.  C.  646;  C.  T.  Unn, 168  Pa.  22,  27  Shanks,  88  Miss.  410,  40  S. 1005. 
A.  843.    Compare  with  Ware  y. 
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charged  to  have  been  delivered  must  be  such  as  will  enable 
the  court  to  see  that  they  were  a  nuisance" 

4.  All  the  Words ~ need  not  be  set  out,  but  only  so 
many  connected  ones  as  constitute  an  offense." 

5.  Tenor. ― The  words,  whether  oral  or  written,  should 
be  averred  by  their  tenor,  not  simply  their  substance,* 
But— 

6.  There  are  Statutes 一 under  which  the  tenor  is  deemed 
not  necessary" 

§ 124.  In  Okneral. 一 Seeing  that  under  other  titles  the 
principles  which  regulate  this  proceeding  are  stated,  fur- 
ther particulars  are  not  required  here.  In  practice,  most 
indictments  for  this  offense  will  be  drawn  upon  statutes. 
And  the  practitioner  will  have  no  difficulty  in  conducting 
the  proceedings  in  conformity  to'  the  law  of  his  own  State" 


13.  Dir.  &  F"  SS  241-243;  C.  v. 
Linn. 158  Pa.  22，  27  A.  843;  Ooree 
V.  S.,  71 Ala.  7,  9;  Walton  v.  8"  64 
Miss.  207.  Language  need  not  be 
used  in  public.  Bodenhamer  y.  3., 
60  Ark. 10,  28  S.  W.  507.  Words  of 
imprecation  or  implying  divine  con- 
demnation, if  so  used  as  to  be 
a  public  nuisance,  are  proline 
though  name  of  Ood  is  not  used. 
Galnea  y.  E.,  7  Lea.  (Tenn.)  410, 
40  Am.  64'. 

14.  Post,  §  791; S.  T.  Steele, 
supra;  S.  V.  Freeman,  63  Vt  496, 
22  A.  621; Ez  parte  Foley,  62  Cal. 
608.  Compare  with  Rutherford  v. 
Evans,  6  Blng.  451, 4  Moore  &  P. 
163;  Tabart  v.  Tipper, 1 Gamp. 
350,  352. 

16.  Vol. II,  SS  669-663;  post,  § 
789;  S.  V.  Barham,  79  N.  C.  646; 
Rex.  V.  Sparling, 1 Stra.  497;  Rex 
V.  Popplewell, 1 Stra.  686;  Rex  t. 
Chayeney,  2  Ld.  RaynL  1363; 
Walton  T.  S.,  64  Miss.  207,  8  So. 


171.  Compare  with  Taylor  v. 
Moran,  4  Met.  (Ky.)  127;  Watson 
V.  Mustek,  2  Mo.  29;  Parsons  v. 
Bellows,  6  N.  H.  289；  25  Am.  D. 
461;  Bassett  v.  Spoflord, 11 N.  H. 
127;  Zeig  V.  Ort,  8  Chand.  26; 
Young  V.  S.， 10  Lea,  165;  S.  v. 
Parker,  39  Mo.  Ap. 119. 

16.  S.  V.  Warren, 113  N.  C.  683, 
18  S.  B.  498;  Ex  parte  Foley,  62 
Cal.  508.  See  C.  v.  Spratt, 14 
Philad.  365.  Under  the  statutes 
an  allegation  that  accused  did 
"profanely  curse  and  -  swear,"  Bo- 
denhamer V.  8.,  60  Ark. 10,  28  S. 
W.  507;  Odell  v.  Garnett,  4  Blackf. 
549;  Fancy  y.  S.,  9  Ind.  Ap.  46,  36 
N.  E.  295;  or  used  "profane  oaths," 
Johnson  y.  Barclay, 16  N.  J.  L. 1; 
or  spoke  profanely.  Com.  v.  Spratt, 
14  Phila.  (Pa.)  366,  is  enough. 

17.  See  also  Johnson  v.  Barclay, 
1 Harrison, 1; C.  v.  Kneelanil' 20 
Pick,  206;  S.  T.  Kirby, 1 Murplu 
264:  S.  V.  Jones,  9  Ire.  38. 
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§ 125.  Confessions ~ have  been  deemed  insufficient  in 
proof  of  these  offense も imlesR  accompanied  by  other  evi- 
dence of  the  corpus  delicti. 《 《 If  any  person  heard  the  words 
spoken,  his  testimony  should  be  adduced.  If  they  were  not 
heard  by  any  person,  no  crime  could  have  been  committed, 
and  the  prisoner  might  as  well  be  convicted  if  lie  had 
merely  confessed  he  once  thought  so ノ， " 

18.  P.  T.  Porter,  2  Par.  Cr.  (N. 
Y.) 14.  See  VoL  11,  • 1058. 


CHAPTER  CIV. 

BRIBBRY. 

Consult— for  the  law  of  thUi  offense.  New  Crim.  Law,  I,  IS  246  (2)«  468 
<8),  471,  974;  II,  88  84a-89;  Stat.  CrimeB,  88  803,  818.  843.  For  the 
indictment,  ete^  Dir.  A  P，  246-250. 

§ 126. 1. The  Indictment  for  the  Substantive  Bribery 

一 at  common  law  sets  out  of  the  facts  which  render  the 
giving  or  taking  of  the  bribe  punishable,  including  the 
official  character  of  one  of  the  parties  thereto,  the  act  of 
giving  it  or  taking  it,  or  both,  and  of  what  it  consisted, 
mth  time  and  place,  and  proper  introductory  and  conclud- 
ing averments" 

2.  For  the  Attempt  to  Bribe, ~ which  is  the  more  com- 
mon form  of  the  offense"  it  will  not  suffice  edmply  to  al- 
lege that  on,  etc.,  at,  etc,  the  defendant  "did  attempt"  to 
bribe  an  ofticer  named,  but  the  particulars  should  be 
stated."  And  for  this  the  better  common  law  form,  not 
fiaying  that  no  other  will  suffice,  is  ordinarily  to  draw  the 
indictment  precisely  as  for  the  substantive  offense,  em- 
ploying such  words  as  "offer,"  solicit,**  and  the  like,  in 
the  place  of  words  like  "give"  and  "accept. "22 

§ 127.   On  a  Statute ~ the  indictment  will  in  most  in- 


19.  And  see  forms  8  Chit  Crim. 
Law,  81  684-698;  Rex  v.  Smith,  20 
How.  St  Tr. 1225,  1227.  See  also 
Glover  t.  8" 109  Ind.  391, 10  N. 
E.  282;  P.  V.  McQuade, 110  N.  Y. 
284,  21 N.  W.  455;  Guthrie  v.  8.， 
16  Neb.  667, 18  N.  B. 166.  The 
money  need  not  be  described  but, 
it  it  is,  the  kind  of  money  as  al- 
leged muBt  be  prored.  Value  t, 
84  Ark.  285, 106  S.  W,  861. 


20.  New  Crlm.  Law,  n»  88, 
89. 

21.  Ante^  §§  74,  88. 

22.  For  forms  see  Dir.  &  8 
247;  Chit  ut  sup;  Arohb.  Crim.  PL 
&  Bv. (19t2i  Ed.)  890.  And  see  S. 
T.  Smalls, 11 S.  C.  262;  S.  t.  Lask, 
16  W.  Va.  767.  Indictment  charge 
ing  offer  to  bribe  a  Judge  not  de- 
fective because  failing  to  allege 
prosecution  pending,  Tillman  t.  8., 
68  Fla.  113,  50  So.  676. 
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stances  be  drawn  ；  then  the  general  rules  for  statutory  in- 
dictments will  serve  as  sufficient  guiaes" 

§ 127  a.  The  Corrupt  intent of  the  person  receiving  a 
bribe  need  not  be  proved  on  the  trial  of  the  person  bribed,* 
the  intent  to  influence  official  action  may  be  inferred  either 
from  the  giving  of  the  money  itself  or  from  the  language 
of  the  accused.  The  accused  may  show  that  he  was  intox- 
icated, to  rebut  the  inference  of  an  intent  to  bribe, 

§ 127  b.  Judicial  notice » of  the  character  and  of  the 
acts  of  the  public  officer  who  was  bribed,*  of  the  date  of 


23.  Vol. II，  8  593  et  seq.  And 
see,  In  bribery  cases,  S.  t.  Bie- 
buBch,  82  Mo.  276;  Collins  t.  S., 
25  Tex.  Supp.  202;  S.  v.  Walls,  64 
Ind.  661; S.  V.  Hughes,  43  Tex. 
518;  Reed  t.  8.,  43  Tex.  319;  C, 
. V.  Stephenson,  3  Met  (Ky.)  '226; 
S.  V.  Pearce, 14  Fla.  153;  Old  v. 
C:， 18  Grat  915;  P.  t.  Squires,  99 
Cal.  327,  33  P.  1092;  Florez  v.  8" 
11 Tex.  Ap. 102;  S.  v.  Bailer,  26  W. 
Va.  90，  63  Am.  R.  66;  Jackson  v. 
8.,  43  Tex.  421; S.  v.  Potts,  78 
Iowa,  656,  43  N.  W.  534;  Watson 
V.  S.,  89  Ohio  St  123;  Brown  T. 
S., 18  Tex.  Ap.  36S;  SMrcUff  v.  S., 
96  Ind.  369;  S.  v.  Stephenson,  83 
Ind.  246;  Leeper  v.  S.,  29  Tex. 
Ap.  154;  S.  V.  Taylor,  44  La.  Ann. 
967, 11 So.  576;  Ex  i>arte  Bank- 
ers, 1 Cal.  Ap.  61, 81 P.  748;  Com. 
V.  Donovan, 170  Mass.  228,  49  N. 
E. 104;  P.  V.  Jackson,  95  N.  Y.  S. 
286，  47  Misc.  60;  P.  v.  Jackson, 
106  N.  Y.  S. 1046;  P.  V.  Furlong, 
125  N.  Y.  S. 164, 140  A.  D. 179; 
Amundfion  v.  S"  28  Ohio  Clr.  Ct 
655;  Schultz  V.  S., 133  Wis.  215, 
118  N.  W.  428;  Sharp  v.  U.  S" 
71 C.  C.  A.  268, 138  P.  878.  That 
the  person  bribed  was  a  Juror  and 
the  thing  offered  with  its  value 
must  be  alleged,  S. マ, Howard,  66 


Minn.  309,  68  N.  W. 1096.  So  other 
crimes  may  be  ahown,  P.  y.  Fur- 
long, 201 N.  Y.  511, 94  N.  E. 1096, 
affirming 126  N.  Y.  S. 164， 140  A. 
D. 179.  As  to  bribery  of  agent  of 
union,  P.  V.  Rock, 125  N.  Y.  S.  301. 
Coroner  is  a  "judicial  officer,"  P, 
V.  Jackson, 191 N.  Y.  293,  84  N.  E, 
65.  Corrupt  Intention  must  be 
proved  beyond  reasonable  doubt, 
S.  V.  Prltchard, 107  N.  C.  921,  926， 
12  S.  E.  50;  P.  V.  Salsbury, 134 
Mich.  537,  96  N.  W.  936;  S. 
Amee,  91 Minn.  365,  98  N.  W. 190; 
WMte  V.  8., 103  Ala.  72, 16  So.  63， 
67;  S.  T.  Campbell, 73  Kan.  688,  8 & 
P.  784,  9  L.  R.  A.  (N.  S.)  638n. 
Declarations  of  the  accused  are  re- 
ceived to  ehow  Intent,  S.  v.  Dur- 
nam,  73  Mich.  150，  75  N.  W, 1127. 
As  to  declarations  of  conspirators 
to  bribe,  see  P.  v.  McGarry, 136 
Mich.  316,  99  N.  W. 147, 11 Det 
Leg.  N. 10. 

1.  Com.  V.  Murray, 135  Mass. 
580. 

2.  White  V.  8" 103  Ala.  72, 1^ 
So.  63;  S.  T.  Campbell, 73  Kan.  688, 
86  P.  784,  9  L.  R.  A.  (N.  S.)  533n. 

8.  Rath  V.  8.,  36  Tex.  Cr. 142， 
S8  S.  W.  229;  S.  V.  McDonald, lOS 
Ind.  233,  6  N.  E.  607. 
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his  appointment,*  of  his  public  acts,  and  the  date  when  Ids 
term  expires,®  is  sufficient.  It  is  sufficient  also  to  prove 
that  the  officer  is  an  officer  de  facto.  It  is  no  defense  to  an 
offer  to  bribe  to  show  that  the  officer  was  not  properly  ap- 
pointed or  that  he  was  TinqnalifiedJ 

§ 127  c.  Accomplice  evidence ~ is  usually  necessary  in 
bribery.  As  soon  as  the  money  is  paid  the  briber  becomes 
an  accomplice  of  the  officer  bribed,®  but  one  who  merely 
offers  a  bribe  for  the  purpose  of  procuring  the  arrest  of 
an  officer  soliciting  it  is  not  an  accomplice.®  If,  by  statute, 
an  accomplice  in  bribery  is  compelled  to  testify  his  evi- 
dence cannot  usually  be  given  against  him.  Where  an 
accomplice  in  bribery  is  used  as  a  witness  he  should  be 
dealt  with  in  good  faith  and  the  spirit  of  the  statute  should 
be  strictly  regarded" 

§ 127  d.  Other  acts  of  bribery, 一 remote  in  time  and  dis- 
tinct from  the  act  charged  are  usually  inadmissible,"  but 
separate  acts  of  bribery  are  relevant  as  part  of  a  system  to 
show  intent.i2 


4.  Hizer  v.  S., 12  Ind.  380;  S. 
T.  Boyd,  34  Neb.  436. 

5.  S.  V.  Gramelspacher, 126  Ind. 
398,  26  N.  E.  81, citing  cases;  Jones 
V.  U.  S.， 137  U.  S.  202,  84'  L.  Ed. 
€91, 11 Sup.  Ct.  80;  U.  S.  V.  Diet- 
rich, 126  Fed.  676. 

6.  Doe  V.  Riley,  2S  Ala.  164,  65 
AnL  Dec.  334. 

7.  Florez  v.  S., 11 Tex.  Ap. 102; 
S.  V.  Gardner,  54  Ohio  St  24,  42  N. 
E.  999,  31 L.  R.  A.  660;  Com.  v. 
Saulsbury, 162  Pa.  St.  554,  25  A. 
«10;  Com.  V.  Wotton,  201 Mass.  81, 
«7  N.  R  202;  S.  V.  Hass, 163  Fed. 
908. 

S.  Ruffln  V.  S.,  36  Tex.  Cr.  565, 
38  S.  W. 169. 


9.  P.  V.  Liphardt, 106  Mich.  80, 
62  N.  W. 1022;  Newman  t.  P.,  23 
Colo.  300,  47  P.  278;  P.  v.  Bunkers, 
2  Cal.  Ap. 197  84  P.  364. 

10.  P.  V.  Spencer,  66  Hun  (N. 
Y.) 149,  21 N.  Y.  S.  33;  P.  v.  Singer, 
18  Ab.  N.  Cas.  (N.  Y.)  96;  P.  v. 
Clark, 14  N.  Y.  S.  642;  Counselman 
V.  Hitchcock, 142  U.  S.  547,  85  U 
Ed.  1110, 12  Sup.  Ct  195;  P.  v.  Cle- 
ments, 5  N.  Y.  Cr.  282,  298,  300: 
Com.  V.  Bell, 145  Pa.  St  374,  22  A. 
641. 

11.  P.  V.  Sharp, 107  N.  Y.  427, 14 
N.  E.  319, 1 Am.  St  851. 

12.  Guthrie  v.  S., 16  Neb.  667,  21 
N.  W.  455;  S.  T.  Ames,  90  Minn. 
183,  96  N.  W.  330;  S.  v.  Schnettler, 
181 Mo.  173,  79  S.  W. 1123. 


CHAPTER  CV. 


BURGLARY  AND  OTHER  LIKB  BRBAEINaS. 

暴 I 128.  Introduction. 

129-  180a.  In  General  of  the  Indictment 

181- 184.  Allegation  and  Proof  of  Time. 

186, 136.  Allegation  and  Proof  of  Place. 

137- 189.  Allegation  and  Proof  of  Ownershtp. 

140, 141.  Same  of  the  Breaking  and  Bnterlng. 

142- 150.  Same  of  the  Intent 

151- 153.  Further  of  the  Evidence. 

Consult ~~ for  the  law  of  these  offenses,  New  Crim.  Law,  11,  ||  90-120; 
and  the  indexes  to  New  Crim.  Law  and  Stat  Crimea.  For  the  form  of  the 
Indictmezit  and  other  questions  of  procedure.  Dir.  ft  F"  88  251-261.  And 
see  the  indexes  to  these  volumes  of  New  Crim.  Pro. 

§ 128.  How  Chapter  divided. ~ We  shall  consider,  1.  In 
General  of  the  Indictment;  IL  The  Allegation  and  Proof  of 
Time;  III,  The  Allegation  and  Proof  of  Place;  IV.  The 
Allegation  and  Proof  of  Ownership;  V.  The  Allegation  and 
Proof  of  the  Breaking  and  Entering;  VI,  The  Allegation 
and  Proof  of  the  Intent.  Under  which  several  sub-titles, 
something  will  be  included  of  the  practice.  VIL  Further 
of  the  Evidence, 

I.   In  General  of  the  Indictment, 

§ 129. 1. What  Allege  and  Prove  at  Common  Law. ― 

Since  common  law  burglary  is  one's  breaking  and  entering, 
in  the  night,  of  another *s  dwelling-house,  with  intent  to 
commit  a  felony  therein,^*  the  indictment  must  charge,  with 
date  and  place,  that  the  defendant,  in  the  night,  broke  and 


24.  New  Crim.  Law,  II,  §  90; 
8.  T.  Beeman,  51 Wash.  567,  99  P. 
756;  P.  V.  Finer, 11 Cal. Ap.  542. 
106  P.  780;  Harris  v.  P.,  44  Mich. 


305，  6  N.  W.  677;  Rayland  t.  8" 
71 Ark.  65,  70  S.  W. 1039;  Bird  T. 
S.,  49  Tex.  96,  90  S.  W.  661. 
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entered  a  dwelling-honse,*^  which  it  sufficiently  describes, 
with  the  intent  to  commit  therein  a  felony,  which  it  ade- 
quately particularizes,  or  that  he  oommitted  therein  the 
felony,  or  both.  And ~ 

2.  In  Form, ~ as  this  offense  is  within  certain  limitations 
an  attempt,  the  rules  stated  under  the  title  " Attempt,, 

in  substance  govern  the  indictment;  thus,  the  law  pxmishes 
the  combined  act  of  breaking  and  entering  a  dwelling-house 
in  the  night  to  commit  a  felony,  not  as  the  misdemeanor  of 
attempt,  which  on  ordinary  principles  it  would  do,  but 
elevates  it  into  the  felony  of  burglary ヌ Yet,  contrary  to 
a  common  law  rule  in  attempt,^®  it  does  not  cease  to  be 
burglary  though  he  goes  forward  to  the  consmmnation  of 
the  felony  intended.   Hence, ― 

3.  "Feloniously  and  Burglariously ノ， 一 In  States  where 
the  common  law  rules  remain  unaltered,  the  criminal  act 
must  be  charged  as  done  both  "feloniously,, and  **bnr- 
glariously,  ，  ,30r""terms  of  art  for  which  there  are  no  substi- 
tutes" 

§ 130. 1. For  Statutory  Burglaries,— shop-breakings, 
etc.,  the  indictment  must  be  the  same,  unless  the  statutory 


26.  No  need  to  allege  that  there 
was  any  person  in  the  house.  S. 
V.  Reid,  20  Iowa,  413;  Parker  v. 
S., 114  Ala.  690,  22  So.  791;  Dunn 
T.  Com., 119  Ky.  457,  84  S.  W.  321, 
27  Ky.  L. 113.  Under  statutory 
burglary  naming  buildings  other 
than  dwellings  as  shops,  store- 
houses, barns,  etc リ the  indictment 
must  follow  closely  or  substantially 
the  language  of  the  statute  descrlp- 
tive  of  the  building.  P.  y.  Webber, 
138  Gal.  145,  70  P.  1089,  ("a  rail- 
road car"),  S.  V.  Haney, 110  Iowa, 
26,  81 N.  W. 151,  ("planing  mill" 
under  a  statute  mentioning  a 
"building").  S.  V.  South, 136  Mo, 
675,  88  S.  W.  716,  (a  barn).  S.  y. 
Dale, 141 Mo.  284,  42  S.  W.  722,  64 
Am«  St.  613;  S.  V.  Watson, 141 Mo. 


338,  42  S.  W.  726，  ("granary**  or 
warehouse).  S.  v.  Burdett,  47  S« 
W.  796, 145  Mo.  674. 

26.  Ante/§§  86-93. 

27.  New  Crim.  Law,  II,  §§  90„ 
112. 

28.  Ante,  §  94. 

29.  Vol. II,  §  684. 

30.  Vaux  V.  Brook,  4  Co.  39b; 
Long's  Case,  6  Co.  120a,  121b;  Z 
Inst  64; 1 Hale  P.  C.  560,  660,  562; 
2  Hawk.  P.  C.  c.  26,  S  65;  2  East 
P.  C.  512;  2  Russ.  Crfmes,  5th  Eng. 
Ed.  47;  Parke.  B. In  Holford  t. 
Bailey, 13  Q.  B.  426,  446;  S.  T.  Mc- 
Donald, 9  W.  Va.  456;  8  v.  Mead- 
ows, 22  W.  Va.  766.  And  see  P.  v. 
Long,  43  Cal.  444;  S.  y,  Cottrell» 
45  W.  Va.  837,  82  S.  E. 162. 

81. Vol.  I,  §  835. 
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terms  require  or  permit  a  modification;  then  it  must  be 
enlarged  or  varied  by  what  will  bring  it  within  the  statute. 
On  this  sort  of  question,  our  American  statutes  are  quite 
diverse.^^ 

2.  Neither  "Burglariously"  nor  "Feloniously"  "—is 
under  some  statutes  necessary  ；  but  generally  both  are  so, 
the  same  as  at  common  law.  Again, ― 

3.  Degrees. ~ Statutes  dividing  burglary  into  degrees 
require  differing  alterations  in  the  indictment,  according 
to  their  terms" 

§ 130  a.  Attempts. 一 There  are  common  law  and  statu- 
tory attempts  to  commit  burglary,  and  acts  indictable  by 
statutes  because  tending  to  it,  the  allegations  for  which 
Tdll  be  obvious.36 


32.  Vol. 11,  S§  610,  611;  Norrls  T. 
S.,  50  Ala.  126;  Robinson  v.  S.,  52 
Ala.  587;  Webb  v.  S.,  52  Ala.  422; 
Neal V.  S.,  63  Ala.  465;  Reg.  t. 
Wenmouth,  8  Cox  C.  C.  348;  S.  t. 
Watkins, 11 Nev.  30;  S.  v.  Maxwell, 
42  Iowa,  208;  Henderson  v.  S"  70 
Ala.  23;  Pines  v.  S.,  60  Ala.  153; 
Hall V.  S.,  48  Wis.  688,  4  N.  W. 
1068;  S.  V.  Kane,  63  Wis.  260，  23  N. 
I  488;  S,  V.  Davis,  73  Mo.  129; 
•Short  V.  S.,  63  Ind.  376;  Brennan  v. 
P., 110  111.  535;  Kelley  v.  S.,  72  Ala. 
"244;  Mace  v.  8.,  9  Tex.  Ap. 110; 
Summers  v.  S.,  9  Tex.  Ap.  396; 
Hamilton  v.  S.,  26  Tex.  Ap.  206; 
Brown  v.  S.,  7  Tex.  Ap.  619;  Miller 
V.  S.， 16  Tex.  Ap.  417;  Lott  v.  S., 
17  Tex.  Ap.  698;  P.  v.  Richards, 
108  N.  Y. 137,  2  Am.  St.  373, 15  N. 
E.  371;  P.  V.  Murray,  67  Cal.  103, 
7  P.  178;  XL  S.  V.  Williams,  57  Fed. 
Rep.  201;  Glaze  v.  S.，  2  Ga.  Ap.  704, 
ち 8  S.  E. 1126;  S.  V.  Johnson,  64 
Ohio  St.  270,  60  N.  E.  219;  S.  v. 
Dolson,  22  Wash.  259,  60  P.  653; 
S.  V.  Randall, 36  Waali.  438，  78  P. 
^98. 


33.  Lyons  v.  P.,  68  IlL  271； 
Tully  V.  C.,  4  Met.  367;  S.  y.  Short, 

54  Iowa,  392,  6  N.  W.  584;  S.  T. 
Jordan,  39  La.  Ann.  340, 1 So.  656; 
S.  V.  Cottrell, 45  N.  W.  837,  32  S. 
B. 162.  See  Jones  v.  S.  (Tex.  1900), 

55  S.  W.  491. 

34.  Vol. II,  §  535;  Reed  t.  S., 14 
Tex.  Ap.  662.  See  S.  v.  Liewis, 13 
S.  D. 166,  82  N.  W.  406. 

35.  Qulnn  v.  P.,  71 N.  Y.  561, 
27  Am.  R.  87;  P.  v.  Van  Qaasbeck, 
9  Abb.  Pr.  n.  s.  328;  S.  v.  Alexan- 
der, 56  Mo.  131; S.  V.  Behee, 17 
Kan.  402;  Butler  v.  P.,  4  Denlo»  68; 
P.  V.  Barnhart,  59  Cal.  381;  P.  y. 
Travere,  73  CaL  580, 15  P.  293.  And 
see  Hollister  v.  C,  60  Pa.  103; 
Johnston  v.  C,  85  Pa,  54，  27  Am. 
R.  622:  Conoly  v.  S.，  2  Tex.  Ap. 
412;  Phllbrlck  v.  S"  2  Tex.  Ap.  617; 
Williams  v.  8.,  46  Qa.  212;  Wood  t. 
S.,  46  Ga.  322;  C.  v.  Reynolds, 122 
Mass.  454. 

36.  Reg.  V.  Jerrald,  Leigh  ft  C, 
301， 9  Cox  C.  C.  307;  Reg.  v.  Bailey, 
Dears.  244,  6  Cox  C.  C.  241; C.  T. 
Tivnon,  8  Gray,  375,  69  Am.  D.  248. 
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11.  The  Allegation  and  Proof  of  Time. 

§ 131. 1. The  Day  and  Year  —  should  be  alleged,  as  in 
other  non-continuing  offenses;  though  proof  of  another 
day  sustains  the  allegation"  Also, ― 

2.  Night ~ (Hour). ~ As  burglary  can  be  committed  only 
in  the  night,®*  the  indictment  must  charge  it  so.*°  We  have 
intimations  that  "burglariously,""  without  more,  indi- 
cates sufficiently  that  the  act  was  in  the  night;"  but  the 
contrary  has  been  adjudged,"  and  justly,  for  such  aver- 
ment is  but  argumentative,  never  adequate  in  criminal 
pleading."  A  common  form  of  setting  out  the  time  is, 
after  stating  the  day,  to  proceed  "about  the  hour  of  eleven 
in  the  night  of  the  same  day;""  and  though  this  is  objec- 
tionable by  reason  of  the  indefinite  word  "about,""  it  is 
legally  adequate, 了  By  some  authorities,  the  mention  of 
an  hour  is  essential,  but  by  all  it  need  not  be  proved  as 
laid." 

§ 132.  Further  of  Hour. ~ Hale  says,  in  one  place,  that 
the  words  in  node  ejiisdem  diei  are  sufficient  ；  but,  in  an- 
other, that  the  allegation  could  be  tali  die  circa  horam 


37.  Vol.  I,  §  387  et  seq. 

38.  S.  T.  Dawkins,  32  S.  C. 17, 
10  S.  B.  772.  See  S.  v.  Malone,  28 
La.  Ann.  80. 

39.  New  Crim.  Law.  II，  § 101; 
Stat.  Crimes,  §  276;  S.  v.  Miller, 
24  Utah,  312,  67  P.  790.  Night  time 
defined,  Griffith  v.  S.,  62  Tex.  Cr. 
642, 138  S.  W. 1016. 

40.  Vol.  I,  §  399;  C.  T.  Kaas,  8 
Brews.  422;  S.  v.  Mather,  N.  Chip. 
32;  Hall V.  P.,  43  Mich.  417,  5  N.  W. 
449;  S.  T.  Ruby,  61 Iowa,  86, 15  N. 
W.  848;  Jones  v.  S.,  63  Oa. 141; 
Jackson  v.  S.  (Tex.  Cr.  Ap.)>  38  S. 
W.  990. 

41.  Ante,  § 129  (3). 

42.  2  Hale  P.  C. 179;  Patterson, 
J.  in  Reg.  V.  Thompson,  2  Cox  C.  C. 
445,  446. 


43.  Fusse's  Case,  Cro.  Eliz.  583; 
Liewis  V.  8., 16  Conn.  32. 

4*4.  Vol.  I,  St  326,  331;  Vol. II,  §S 
508,  518. 

46.  Matthews  Crim.  Law,  434; 
Archb.  Crim.  PI.  ft  Bv. 19th  Ed. 
636;  3  Chit.  Crim.  Law,  1117. 

46.  Vol.  I,  §  390. 

47.  2  Hawk.  P.  C.  c.  23,  §  87； 
S.  V.  Seymour,  36  Me.  226;  Methard 
V.  S., 19  Ohio  St  363.  Compare 
S.  V.  Lovelace,  29  Nev.  43，  S3  P. 
330. 

48.  2  East  P.  C.  513;  Lewis  y. 
8., 16  Conn.  82;  S.  v.  G.  S., 1 Tyler, 
295;  Mark's  Case,  4  Leigh,  658;  C. 
V.  McLaughlin, 11 Cush.  598.  And 
see  S.  V.  Bancroft, 10  N.  H. 105. 
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decimam  in  node  ejus d em  diei.*^  The  latter  was  subse- 
quently adjudged:  because,  "as  the  rule  now  established 
was  that  a  burglary  could  not  be  committed  during  the  twi- 
light, it  was  therefore  necessary  to  specify  the  hour,  in 
order  that  the  fact  might  appear  upon  the  face  of  the  in- 
dictment to  have  been  done  between  the  twilignt  of  the 
evening  and  that  of  the  morning.  ，  ，      Now, ― 

§ 133.  As  to  which. ~ If,  by  the  common  law  or  by  a 
statute,  burglary  can  be  committed  only  during  a  part  of 
the  hours  which  are  night,  this  reasoning  and  conclusion 
are  correct"  But  the  true  view  is  believed  to  be  that  the 
reason  why  by  the  common  law  a  burglary  cannot  be  com- 
mitted in  twilight  is,  not  because  only  the  darker  part  of 
the  nignt  is  allotted  to  this  offense,  but  because  twilight 
is  day ~ imperfect,  indeed 一 and  not  night  ；  which  rea- 
soning leads  to  the  conclusion,  sustained  by  a  part  of  the 
authorities,  that  the  allegation  of  the  hour  is  not  essential" 
Even  where  a  statute  makes  the  night,  for  criminal  pur- 
poses, begin  one  hour  after  sunset  and  end  one  hour  be- 
fore sunrise,*^*  so  that  portions  of  what  is  popularly  termed 
night  are  not  night  in  law,  an  averment  that  a  burglary 
was  committed  in  the  night  of  the  day  is  deemed  to  mean 
the  legal  night,  and  it  need  not  specify  the  hour" 

§ 133  a.  Day. ~ For  a  statutory  offense  in  the  nature  of 
burglary,  which  may  or  must  be  committed  in  the  day,*^^ 
the  indictment  will  be  good  or  not,  with  the  simple  allega- 
tion of  the  day  of  the  month,  according  to  the  statutory 


49. 1 Hale  P.  C.  549;  2  lb.  179. 

50.  Rex  V.  Waddlngton,  2  East 
p.  C.  513.  And  see  other  cases 
cited  to  the  last  section  and  this. 

51. See,  for  the  principle,  Vol. 
I,  §  399. 

52.  Stat.  Crimes,  §  276. 

53.  P.  T.  Burgess,  35  Cal.  115; 
Bethune  t.  S.,  48  Ga.  505;  Reed 
Ga.  Crim.  Law,  67.  And  see  S.  v. 
Robinson,  6  Vroom,  71; Hackett マ, 
C, 16  Pa.  96. 


54.  Mass.  Stat.  1847,  c. 13. 

55.  C.  V.  Williams,  2  Cush.  582; 
P.  V.  Burgess,  supra;  S.  v.  Robin- 
son, supra.  And  see  Davis  v.  S., 
3  Coldw.  77;  Leisenberg  v.  S.,  60 
Neb.  628'  84  N.  W.  6.  See,  under 
the  English  statute  defining  night- 
time, Reg.  V.  Thompson/  2  Cox  C. 
C.  445. 

56.  New  Crlm.  Law,  n,  §§ 102, 
103;  P.  V.  Smith, 136  Cal.  207,  68 
P.  702. 
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terms.  If  the  crime  is  punishable  more  heavily  when  com- 
mitted in  the  day  than  in  the  night,  the  indictment,  to  jus- 
tify the  heavier  punishment,  must  charge  it  in  the  day." 
But  ordinarily,  if  only  the  lower  punishment  is  sought  to 
be  inflicted,  the  allegation  of  daytime  is  not  essential.*® 
Still,  in  other  circumstances,  apparent  on  an  inspection  of 
the  statutes,  it  is  necessary, ― a  question  on  which  the  au- 
thorities are  perhaps  not  in  all  particulars  quite  harmon- 
ious" 

§ 134.  Proof  of  Night.— That  the  offense  was  committed 
in  the  night,  when  essential  in  law,  must  be  affirmatively 
shown;  ao  and  the  defendant  will  have  the  benefit  of  any 
reasonable  doubt "  as  to  the  time"  Direct  testimony,  cir- 
cumstances, and  presumptions,  may  all  be  considered.®*  The 


,57.  Vol.  I,  §  77  et  aeq.;  Reed  Ga. 
Crlm.  Law,  57;  S.  y.  Neddo,  92  Me. 
71, 42  A.  253. 

58.  C.  V.  Resmolds, 122  Mass. 
464;  Butler  v.  P.,  4  Denlo,  68;  S.  T. 
Miller,  3  Wash.  131, 28  Pac.  375; 
S.  V.  Mlsh,  36  Mont.  168,  92  P.  459; 
Wilks  V.  S.  (Tex.  1900),  51 S.  W. 
902;  Miller  v.  S.,  77  S.  W.  800. 

59.  Haggett  v.  C.，  3  Met.  457; 
Hopkins  V.  C.,  3  Met.  460;  Hutchin- 
son V.  C,  4  Met.  369;  Davis  t.  S., 
3  Coldw.  77.  And  see  HoUlster  v. 
C.，  60  Pa.  103;  Williams  v.  S.,  46 
Ga.  212;  Wood  v.  S.,  46  Ga.  322; 
S.  V.  Behee, 17  Kan.  402;  P.  t.  Tag- 
gart,  43  Gal. 81; Bravo  v.  S"  20  Tex. 
Ap. 188;  Coatee  v.  S.,  81 Tex.  Cr. 
257,  20  S.  W.  585;  Com.  v.  Bunnell, 
20  Pa.  Sup.  Ct.  51; Vargas  v.  S.,  60 
Tex.  Cr.  Ap.  196. 131 S.  W.  594. 

60.  S.  V.  Whit,  4  Jones,  N.  C. 
849;  sr.  V.  Bancroft, 10  N.  H. 105; 
ABhford  V.  S..  36  Neb.  38,  40,  53  N. 
W. 1036;  Bergeron  v.  S.,  53  Neb. 
752,  74  N.  W.  253;  S.  y.  Seymour, 
36  Me.  225,  227;  S.  Leaden,  36 
Conn.  515;  Gnynes  t.  S.,  25  Tex. 


Ap.  584,  8  S.  W.  667;  Water*  t. 
S.,  53  Ga.  567;  P.  v.  Taggart,  43 
Cal. 81, 87;  Allen  t.  S.,  40  Ala.  834, 
91 Am.  Dec.  477n;  Com.  v.  (Mover, 
111  Mass.  895,  402;  Keller  v.  S.,  78 
Neb.  441, 103  N.  W.  64. 

61.  Vol. II,  % 1093. 

62.  Vol. II,  § 1096;  Waters  t.  S.» 
53  Ga.  567. 

63.  Houaer  v.  S.,  68  Ga.  78;  C. マ- 
Robinson, 1 Gray,  555：  S.  y.  Lea- 
den, 35  Conn.  615;  P.  v.  Curley,  99* 
Mich.  238,  58  N.  W.  68;  Feister  v.. 
P., 125  111.  348, 17  N.  B.  748;  Alex- 
ander V.  S.,  31 Tex.  Cr.  359,  20* 
S.  W.  756  ；  S.  V.  McKnight,  111 N.  CL 
690, 16  S.  E.  819;  Painter  y.  8.,  26- 
Tex.^Ap.  454;  S.  v.  Morris,  47  Conzu 
179;  Smith  V.  8.,  62  Ga.  663;  Brown 
T.  S.'  59  Ga.  456;  S.  y.  Meche,  42 
La.  Ann.  273，  7  So.  573;  Herndon 
V.  S.，  50  Tex.  Cr.  552,  99  S.  W. 
558;  P.  V.  Lowrle,  4  Cal.  App.  187,. 
87  P.  253;  S.  V.  Richards,  29  Utah^ 
310，  81 P.  142.  The  condition  of 
the  house  after  the  breaking 1» 
competent.  It  may  be  inferred  the 
breaking  was  during  the  night  from 
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mere  bulky  character  of  the  goods  will  not  sustain  the  al- 
legation that  the  time  of  taking  was  the  night." 

III.   The  Allegation  and  Proof  of  Place, 

§ 135. 1. Vill,  etc. ~ At  the  time  when  the  vill,  parish, 
or  other  minor  locality  had .  to  be  stated  in  every  indict- 
ment, not  now  essential,®^  it  was  the  ordinary  course  in 
burglary  to  say  that  the  place  broken  was  "situate"  there- 
in, and  this  practice  is  not  nncominon  still"  The  minor 
locality  being  thus  alleged  descriptively,  proof  of  it  as  laid 
is  therefore  indispensable"  But  the  descriptive  form  of 
the  allegation  is  certainly  not  necessary;  *^  still,  in  Eng- 
land, the  setting  out  of  the  minor  locality  in  some  form, 
and  proof  of  it  descriptively  corresponding,  appear  to  be 
required"  Yet  as  this  question  has  generally  arisen  in 
conneotion  with  the  words  "there  situate,"  involving  that 
of  variance,  this  conclusion  is  perhaps  not  inevitable" 
With  us,  no  principle  appears  requiring  the  minor  locality 


the  fact  that  the  houfle  was  found 
open  in  the  znomlng.  P.  t.  Lowrie, 
4  Cal. Ap. 137,  87  P.  253.  It.  may 
be  shown  that  accused  had  pur- 
chased burglar's  tools.  P.  t.  Cal- 
vert, 22  N.  Y.  S.  220,  67  Hun  (N. 
Y.),  that  he  had  been  seen  near 
the  premises.  S.  v.  Turner, 106 
Mo.  272, 17  S.  W.  304;  P.  v.  Ranier, 
137  Ap.  Dlv.  (N.  Y.)  47. Ill N.  Y. 
S. 112,  and  had  made  inquiries  as 
to  the  property  there.  Gilmore  t. 
S.,  99  Ala.  154, 13  So.  586,  as  to  the 
habits  of  its  inmates.  S.  v.  Ward, 
103  N.  C.  419,  423,  8  S.  E.  814.  It 
may  be  shown  he  was  found  in  the 
premisea  which  were  broken  into 
subject  to  explanation  on  his  part. 
Mason  y.  S., 163  Ala.  46,  45  So. 
472，  and  that  property  taken  from 
the  premises  was  found  In  his  pos- 
session. Delmont  v.  S., 15  Wyo. 
271, 88  P.  623. 


64.  3.  V.  Frahm,  73  Iowa,  856. 

65.  Vol  I,  §§  362-370. 

66.  Matthews  Crim.  Law,  434; 
8  Chit.  Crlm.  Law,  1118-1121; 
Archb.  Crlm.  PI.  ft  Ev. (19th  Ed.) 
536.    See  ante,  §  41. 

67.  Vol. II,  S  488. 

68.  Ante,  §  41; Rex  v.  Napper, 
1 Moody,  44. 

69.  Ru88.  Crimes  (5th  Eng.  Ed.), 
44-48;  Carny's  Case,  3  City  Hall 
Rec.  44. 

70.  Russell,  who  states  the  propo- 
sition as  undoubted,  cites  Rex  y. 
Napper, 1 Moody,  44;  Reg.  v. 
Brookes,  Car.  ft  M.  643;  Rex  v. 
Richards, 1 Moody  ft  R. 177;  Reg. 
V.  St.  John,  9  Car.  ft  P.  40;  Reg.  y. 
Frowen,  4  Cox,  C.  C.  266;  Reg.  v. 
Jackson,  2  Russ.  Crimes  (6th  Eng. 
Ed.),  46;  Reg.  v.  Howell, 1 Cox,  C. 
C. 190. 
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to  be  either  charged  or  proved"  .  There  may  be  cases  in 
which  it  has  been  deemed  essential に 2  others  it  has 
been  adjudged  not  to  be,?^  and  one  cannot  well  resist  the 
conviction  that  the  latter  is  the  true  American  law." 

2.  The  Place  broken  at  Common  Law— should  be  stated 
as  the  "dwelling-house,"  or  "mansion-house;"  "house" 
will  not  suffice"  If  it  is  a  bam  or  other  out-building, 
which  in  law  is  parcel  of  the  dwelling-house,  the  pleader 
has  his  election  to  employ  simply  the  term  "dwelling- 
lioiise,"76  or  name  the  out-building  and  add  "part  of  the 
dwelling-house.  ，  ， 

§ 136.  For  a  Statutory  Breaking— the  indictment  should 
employ  the  statutory  word;  as,  "shop, "78  "store," 79  "of- 
fice，，，8o  "  ware-house ノ，  81 And  it  to  such  a  place  the  stat- 
ute adds  a  descriptive  phrase,  it  should  be  covered  by  the 
allegation.®^ 


71.  Vol.  I,  §  370. 

72.  Carny's  Case,  supra. 

73.  Spencer  v.  S., 13  Ohio,  401, 
407. 

74.  Compare  with  ante,  §§  41, 
111 ； Dir.  ft  F"  §  254. 

75.  Stat.  Crimes,  S  277;  C.  v. 
Pennock,  3  S.  &  R. 199;  Simpson 
V.  8.,  5  Okla.  Cr.  Ap.  57, 113  P. 
549;  Malley  v.  S.，  58  Tex.  Cr.  Ap. 
425, 126  S.  W.  598. 

76.  Ante,  §  34;  Stat.  Crimes,  § 
278;  3  Inst.  64; 1 Hale,  P.  C.  557; 
Fletcher  v.  S., 10  Lea,  338. 

77.  2  Rubs.  Crimes  (6th  Eng. 
Ed.)  43.  See  S.  v.  Evans, 18  S.  C. 
137;  P.  V.  Young,  65  Cal.  225,  3  P. 
813.  Contra  by  Statute,  Hutchlns 
V.  S.,  3  Ga.  Ap.  300,  59  S.  E.  848. 
Use  and  occupancy  as  residence  to 
be  alleged.  Jones  v.  S.,  50  Tex.  Cr. 
100,  96  S.  W.  44. 

78.  Stat.  Crimea,  §  295;  C.  v. 
Tuck,  20  Pick.  356;  8.  v.  Golden,  86 
Minn.  206,  90  N.  W.  398;  Moore  y. 


S.,  59  Tex.  Cr.  Ap.  361, 128  S.  W. 
1115. 

79.  Stat.  Crimes,  §§  295,  1011; 
C.  V.  Whalen, 131 Mass.  419;  P.  v. 
Edwards,  59  Cal.  359. 

80.  Lamed  v.  C., 12  Met.  240; 
Devoe  V.  C,  3  Met.  316;  Evans マ • 
C,  3  Met.  453;  Phillips  v.  C.  C, 
3  Met.  588;  C.  v.  Moriarty, 135 
Mass.  640;  Norton  y.  8.,  74  Ind. 
337. 

81. Stat.  Crimes,  S  293;  Spencer 
V.  S.， 13  Ohio,  401.  "Houseboat." 
Nagel V.  P.,  229  111.  598,  82  N.  E. 
315. 

82.  Norris  v.  S.,  50  Ala.  126; 
Robinson  v.  S.,  52  Ala.  587;  Webb 
V.  S.，  52  Ala.  422;  Neal  v.  S.,  53 
Ala.  465;  Rowland  v.  S.,  55  Ala. 
210;  Banner  v.  S.,  54  Ala.  127，  25 
Am.  R.  662;  Hurt  v.  S.，  55  Ala. 
214;  Matthews  v.  S.,  55  Ala.  65; 
Crawford  v.  S.，  44  Ala.  382;  Bell  v. 
S"  20  Wis.  599;  Dickinson  v.  S., 
148  Ala.  676,  41 So.  929;  Sedgwick 
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IV.  The  Allegation  and  Proof  of  Ownership. 

§ 137. 1. Essential. 一 The  ownership  of  the  building 
broken  must  be  alleged"  and  without  variance  ®*  proved 
as  But ― 

2.  The  Meaning  of  Ownership ~ varies  with  the  offense. 
Burglary  is  not  a  disturbance  to  the  fee  of  the  place  as 
realty,  but  to  the  habitable  security"  Therefore,  in  bur- 
glary, ownership  raeans  any  】)ossession  which  is  rightful 
as  against  the  burglar.®^ 


V.  S.  (Tex.  Cr.  Ap. 1909), 123  S.  W. 
702.  "Dwelling-house"  In  statutory 
burglary.  Com.  v.  Woolfolk,  28  Ky. 
L. 114,  89  S.  W. 110. 

83.  Vol. II,  SS  573,  581;  ante,  § 
36;  Rex  V.  White, 1 Leach.  252,  2 
East,  P.  C.  513,  780;  Davis  v.  S., 
54  Ala.  88;  S.  v.  Morrissey,  22  Iowa, 
158;  C.  V.  Ferris, 108  Mass. 1, 3; 
8.  V.  Fockler,  22  Kan.  542;  Graves 
T.  S.,  63  Ala.  134;  S.  v.  Reece,  27 
W.  Va.  375.  See  S.  v.  Clifton,  30 
La.  Ann.  961;  Davis  v.  S.,  61 Fla. 
37.  40  So.  179;  S.  v.  Davis, 138 
Mo.  107，  39  S.  W.  460;  Simpson  v. 
8.,  5  Okla.  Cr.  Ap.  57, 113  P.  549; 
Cooper  V.  S"  89  Ga.  222， 15  S.  B. 
291;  McCrillls  v.  S.,  69  Ind.  159; 
S.  V.  Harned, 178  Mo.  59,  76  S.  W. 
953;  S.  V.  James, 194  Mo.  268,  92 
S.  W.  679：  S.  V.  Hupp.  31 W,  Va. 
356,  6  S.  E.  919. 

84.  Vol. II,  §  484a  et  seq.;  Doan 
V.  S.,  26  Ind.  495. 

85.  Vol. II,  §S  488，  4S8b  (3); 
ante,  §  36  (1);  Reg.  v.  Cranage, 1 
Salk.  385;  S.  v.  Lee, 1 Houst.  Crlm. 
335;  P.  V.  Ayhens, 16  Cal.  Ap.  618/ 
117  P.  789.  Ownership  of  property 
which  accused  intends  to  steal  is 
surplusage.  S.  v.  Simpson,  32  Nev. 
138, 104  P.  244. 

86.  New  Crlm.  Law.  I,  §  577  (4). 


87.  Consult  cases  cited  to  the 
next  section;  also  S.  v.  Parker, 16 
Nev.  79;  S.  V.  Golden,  49  Iowa,  48; 
Ashton  V.  S.，  68  Ga.  25;  Johnson 
V.  C.,  87  Ky.  189,  7  S.  W.  927;  Ken- 
nedy V.  8.,  81 Ind.  379;  S.  v.  Mc- 
Intire,  59  Iowa,  264,  267, 13  N.  W. 
286,  287.  And  compare  with  ante, 
§  36,  Ruling  v.  S., 17  Ohio  St.  583, 
589;  Pack  v.  S., 147  Ala.  100，  41 
So.  759;  Hall  v.  S.,  7  Ga.  Ap.  115,  66 
S.  E.  390;  Radley  v.  S., 174  Ind. 
645,  92  N.  E.  541;  Spencer  v.  S.,  5 
Okla.  Cr.  7. 113  P.  224;  Farris  v. 
S.  (Tex.),  69  S.  W. 140;  Moore  v. 
S.,  48  Tex.  Cr.  Ap.  400,  88  S.  W. 
230;  Knuckles  v.  S"  55  Tex.  Cr.  Ap. 
6， 114  S.  W.  825.  The  ownership  of 
the  property  stolen  need  not  be 
strictly  proved.  S.  v.  Tyrrell, 98 
Mo.  354, 11 S.  W.  734;  Brown  v. 
S.，  72  Miss.  990, 18  So.  431;  P.  v. 
Edwards,  59  Cal.  359;  S.  v.  Hutch- 
inson, 111  Mo.  257，  263,  20  S.  W. 
34;  Calloway  v.  S.,  50  Tex.  Cr.  Ap. 
72,  94  S.  W.  902,  neither  need  the 
number  of  articles  taken.  Johnson 
V.  Com.,  87  Ky.  189,  7  S.  W.  927, 
10  Ky.  L. 100,  nor  their  value.  Far- 
ley V.  S., 127  Ind.  419,  26  N.  B. 
898;  Mason  v.  S.  (Tex.  1906),  98 
S.  W.  854;  Boyd  v.  S.,  4  Oa.  Ap.  273, 
61 S.  E. 134. 
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§ 138. 1. In  whom  laid.— Under  various  circumstances 
the  ownership  may  be  laid  equally  well  in  one  person  or  an- 
other; as,  in  the  master,  or  in  the  servant  occupying  un- 
der hiiTLSs  This  is  an  important  consideration,  without 
which  many  of  the  cases  will  appear  conflicting.  In  gen- 
eral, possession  and  occupancy  by  the  alleged  owner  are 
all  that  are  required.®®  While  he  need  not  own  the  fee, 
he  need  not  even  pay  reiit，  "  It  is  enough  that  it  was  his 
actual  dwelling-house  at  the  time ノ，  Even  a  possession 
unlawful  as  against  the  person  claiming  title,  but  lawful 
as  against  the  burglar,  will  suffice.®^   To  illustrate, 一 

2.  Master  and  .Servant. ~ Where  one  as  mere  servant  oc- 
cupies a  dwelling-house,®^  the  ownership  is  well  laia  m  the 
master.^  Or,  if  the  servant  is  in  independent  control,  it 
may  be  laid  in  him,®*^  otherwise  not.®®  And  it  must  be.  if 
he  pays  rent  to  the  master,  who  retains  no  authority  over 
the  premises,? 

3.  Husband  and  Wife. ~ Under  our  unwritten  law,  the 
rules  of  the  common  law,  in  distinction  from  equity"  pre- 
vail in  criminal  cases.  And  under  this  law,  a  wife  can  have 


88.  Rex  V.  Rees,  7  Car.  &  P. 
568;  Daggett  v.  S.,  39  Tex.  Cr.  Ap. 
5.  44  S.  W. 148. 

89.  Ante,  §  36  (2);  Markham  v. 
S"  25  Ga.  52;  S.  v.  Jaynes,  78  N.  C. 
504;  Webb  v.  S.，  52  Ala.  422;  White 
V.  S.，  49  Ala.  344;  S.  v.  Davenport 
(Del.  1910),  77  A.  967;  S.  v.  Fergu- 
son, 149  Iowa,  476， 128  N.  W.  840; 
Richardson  v.  S.， 115  Ala.  113,  22 
So.  558;  Peck  v.  S.， 147  Ala.  100,  41 
So.  759;  Gilbert  v.  S., 116  Ga.  819, 
43  S.  E.  47;  S.  V.  Williams, 120 
Iowa,  36,  94  N.  W.  255;  S.  v.  Gol- 
den, 86  Minn.  206,  90  N.  W.  398; 
Hahn  v.  S.,  60  Neb.  487,  83  N.  W. 

•  674. 

90.  Rex  V.  Collett,  Rubs.  &  Ry. 
498. 

91.  P.  V.  Van  Blarcum,  2  Johns. 
105;  P.  V.  Smith, 1 Par.  Cr.  329. 


92.  Ante,  §  37  (1);  Houston  v. 
S.，  38  Ga.  165. 

93.  Ante,  §  37  (2). 

94.  Rex  V.  Stock,  2  Taunt.  339, 
2  Leach,  1015,  Rubs,  ft  Ry. 185； 
Rex  V.  Picket,  2  East,  P.  C.  501. 

95.  Rex  V.  Rees,  supra;  Rex  v. 
Jobling,  Rubs.  &  Ry.  525;  Rex  v. 
Camfield, 1 Moody,  42;  Rex  v.  Witt, 
1 Moody,  248;  Rex  v.  'Margetts,  2 
Leach,  930;  Bradley  v.  S"  2  Ga.  Ap. 
322，  58  S.  E. 1064. 

96.  Rex  V.  Rawlins,  7  Car.  &  P. 
150;  Rex  V.  Hawkins,  Foster,  38; 
Reg.  V.  Ashley, 1 Car.  &  K. 198; 
Reg.  V.  Williams, 1 Hale  P.  C.  522. 
And  see  Rex  v.  Maynard,  2  East  P. 
C.  501;  Burgess's  Case,  J.  Kel. 27, 
1 Leach,  324,  note. 

97.  Rex  V.  Jarvis, 1 Moody,  7. 

98.  Vol. II,  § 1412. 
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no  possessory  rights  of  property  real  or  personal.  All  such 
are  the  husband 's.®®  Hence  at  common  law,  the  owner- 
ship of  the  wife's  dwelling-house  must  be  laid  in  him,  even 
though  she  is  living  with  another  man  in  adultery,^  or 
otherwise  separate  from  him,  and  she  pays  the  rent.^  It 
seems  that  under  the  Ohio  statute  the  ownership  may  be 
laid  in  a  wife  who  lives  apart  from  her  husband.®  So  it 
may  be  under  a  part  or  all  of  our  statutes  giving  her  a 
separate  property  capacity,  and  other  rights  not  before 
hers,  at  law.* 

4.  Partners. ~ Where  two  partners  cany  on  business  in 
a  building,  while  only  one  lives  in  it,  th さ indictment  may 
still  lay  it  as  the  dwelling-honse  of  the  two.^  Yet ii  they 
jointly  hire  two  dwelling-houses  under  one  roof,  with lio 
internal  communication,  and  each  occupies  one,  a  burglary 
in  either  must  be  charged  as  in  the  dwelling-house  of  him 
who  therein  resides.  Where  the  occupancy  is  all  several, 
and  in  no  degree  joint,  the  ownership  must  be  laid  m  one> 
not  both.7  If  it  is  joint,  the  ownership  may  be  stated  as 
in  both,  though  the  real  proprietorship  is  in  one.®  Lnaer 
some  of  the  statutes  it  suffices  to  lay  a  joint  ownership  as 
in  one  ；  ®  there  need  be  no  special  allegation  of  a  partner- 
ship" 

5.  In  a  Corporation ~ the  ownership  may  be  laid  even 
of  a  dwelling-house,  certainly  under  some  of  the  statutes, 


99. 1 Bishop  Mar.  Women,  §§  52, 
63,  64,  65,  883-885. 

1.  Rex  V.  Wilford,  Russ.  &  Ry. 
517. 

2.  Rex  V.  French,  Rubb.  &  Ry. 
491;  Rex  V.  Farre,  J.  Kel. 43;  Rex 
V.  Smyth,  5  Car.  &  P.  201.  See 
Bogget  V.  Frier, 11 East,  301. 

3.  Ducher  v.  S., 18  Ohio,  308, 
316. 

4.  S.  V.  Trapp, 17  S.  C.  467,  43 
Am.  R.  614;  S.  v.  Peach.  70  Vt.  283， 
40  A.  732  and  see,  also,  Richardson 
V.  S., 115  Ala.  113,  22  So.  558.  And 
666  S.  V.  Wlncroft,  76  N.  C.  38;  S. 


V.  Matthews,  76  N.  C.  41; Morgan マ- 
S.,  63  Ga.  307;  post,  §  726. 

5.  Rex  V.  Athea, 1 Moody,  329. 
And  see  S.  v.  Davis,  77  N.  C.  490; 
White  V.  S.,  49  Ala.  344. 

6.  Rex  V.  Jones, 1 Leach,  537. 

7.  Ante,  §  38;  S.  v.  Betsall, 11 
W.  Va.  703. 

8.  Webb  V.  S.，  52  Ala.  422; 
White  V.  S.,  49  Ala.  344;  S. マ • 
Davis,  77  N.  C.  490. 

9.  White  V.  S.,  72  Ala.  195. 

10.  P.  V.  Rogers,  81 Cal/  209,  22 
Pac.  592.  See  also  S.  v.  Ellison,  5{( 
N.  H.  325. 
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doubtless  also  at  common  law."  The  de  facto  character  of 
the  corporation  only  need  be  shown  in  evidence" 

6,  A  Ouest ~ in  a  private  house  has  no  ownership  in  the 
room  wherein  he  deeps"  Even  a  guest's  room  at  an  inn 
must  be  laid  as  the  landlord's."   So, 一 

7.  Lodgers ~ (Separate  Families)  .—Booms  let  to  lodg- 
ers, by  one  residing  in  his  own  dwelling-house,  Bhould,  like 
those  not  let,  be  laid  in  him; unless  there  is  no  internal 
communication  between  them,  in  which  case  the  ownership 
is  in  the  particular  lodger  who  hires  the  room"  And 
though  there  is  such  communication,  the  room  of  a lodger 
is  to  be  laid  as  his,  if  the  other  rooms  are  not  occupied  tor 
habitation."  If  all  are  so  occupied,  either  by  different 
lodgers  or  by  separate  families,  yet  none  by  the  landlord, 
each  apartment  is  regarded  as  the  dwelling-house  of  its 
occupant,  though  it  communicates  internally  with  the 
others. 18 


11. S.  V.  Emmons,  72  Iowa,  265, 
33  N.  W.  672;  Peck  v.  S., 147  Ala. 
100,  41 So.  759;  S.  V.  Kelley,  206 
Mo.  685， 105  S.  W.  60^. 

12.  Burke  v.  S.，  34  Ohio  St.  79; 
Hamilton  v.  S.,  34  Ohio  St.  82.  And 
see,  as  to  this  paragraph,^  Nicholls 
V.  S.,  68  Wis.  4l6,  60  Am.  R.  870, 
82  N.  W.  543;  S.  v.  Shields,  89  Mo. 
259, 1 S.  W.  336;  Aldridge  v.  S.,  88 
Ala.  113, 16  Am.  St  23,  7  So.  48; 
Vol. II,  §  682;  S.  V.  Sowell, 85  S.  C. 
278,  67  S.  E.  316;  Gilbert  v.  S.， 116 
6a.  819,  43  S.  E.  47;  S.  v.  Watson, 
102  Iowa,  651， 72  N.  W.  283;  S.  v. 
Golden,  86  Minn.  206,  90  N.  W.  398; 
S.  V.  Shields^  89  Mo.  259, 1 S.  W. 
836;  S.  V.  Harned, 178  Mo.  59,  76  S. 
W.  953. 

13.  Stat.  Crimes,  §  287;  Rex  v. 
Williams, 1 Hale  P.  C.  522;  Bur- 
gess's Case,  J.  Kel. 27, 1 Leach, 
824,  note. 

14. 1 Hale  P.  C.  557;   Rex  v. 


ProBser,  2  East  P.  C.  502;  Rodger^ 
V.  P.,  86  N.  Y.  360,  40  Am.  R.  548. 
And  see  New  Crim.  Law,  II,  § 106; 
S.  V.  Clark,  42  Vt  629;  S.  v.  Moore, 
12  N.  H，  42;  S.  V.  Johnson,  4  Wash. 
593,  30  P.  S72;  Jones  v.  S.，  75  Oa. 
825. 

15.  Stat.  Crimes,  §  287;  New 
Crim.  Law.  II,  § 106  (3);  Rex  v. 
Rogers, 1 Leach,  89;  Anonymous, 1 
Leach,  90,  note;  Anonymous,  J. 
Kel. 83;  2  East  P.  C.  503;  Rex  v. 
Gibbons,  Rubs,  ft  Ry.  442;  Rex  v. 
Sefton,  Rubs,  ft  Ry.  202;  S.  v.  Cox, 
39  Wash.  345,  81 P.  848. 

16.  Rex  V.  Rogers,  supra; 
Anonymous,  J.  Kel. 83. 

17.  Rex  V.  Turner, 1 Leach,  305; 
Rex  V.  Wilson,  Russ.  &  Ry.  115. 

18.  Stat  Crimes,  §  287;  New 
Crim.  Law,  11,  § 108;  Rex  v，  Cairell, 
1 Leach,  237;  Rex  v.  Rogers, 1 
Leach,  89.  And  see  Rex  v.  Trap- 
shaw, 1 Leach,  427;  Rex  v.  Bailey, 


1322  New  Cbiminal  Pbocedube.  138a-140 


§ 138  a.  In  Parts  of  a  Building  not  for  Habitation,— bur- 
glary may  be  committed  if  they  internally  connect  with 
those  inhabited  ；  thereupon  the  ownership  should  be  laid 
in  him  who  occupies  the  inhabited  part" 

§ 139.  The  Form  of  alleging  Ownership ~ is  ordinarily 
in  practice  simply,  at  common  law,  that  the  place  broken 
was  "the  dwelling-horse  of"  a  person  named.^^  It  is  not 
good  to  say  of  "the  estate  of  such  a  person, "21 unless  a 
statute  makes 11  so.  Both  the  Christian  and  surname  of 
the  owner  should  be  given;  even  when  the  ownership  is  in 
a  firm,  this  at  connnon  law  is  so  of  all  the  partners,  and 
the  names  should  be  proved  as  laid.^^ 

V.  The  Allegation  and  Proof  of  the  Breaking  and  Entering. 

§ 140.  "Break  and  Enter. ' ' 一 The  indictment  charges 
that  the  defendant  did  "break  and  enter"  the  place"  Both 


1 Moody,  23  ；  P.  v.  St.  Clair,  38  Cal. 
137;  Mason  v.  P.,  26  N.  Y.  200;  P. 
V.  Bush,  3  Par.  Cr.  552.  See  C.  v. 
Thompson,  9  Gray,  108. 

19.  Stat  Crimee,  §  280;  Rex  v. 
Stock,  2  Taunt  339;  2  Leach,  1015, 
Rubs.  &  Ry. 185;  Rex  v.  Witt, 1 
Moody,  248;  Rex  v.  Bailey, 1 
Moody,  23;  Rex  v.  Carrell, 1 Leach, 
237;  Rex  v.  Gibbons,  Russ.  &  Ry. 
442;  Rex  v.  Sefton,  Russ.  &  Ry. 
202.  Where  no  part  Is  for  habita- 
tion, a  statutory  offense  not  re- 
quired to  be  in  a  dwelling-house 
may  be  laid  as  committed  under 
the  ownership  of  the  occupier.  S. 
V.  Rand,  33  N.  H.  216. 

20.  Ante,  §  39;  Bell  v.  S.,  20 
Wis.  599.  For  various  forms  of  ex- 
pressing the  Idea,  under  differing 
conditions  of  the  law,  see  Webster 
V.  C"  80  Va.  598;  Murray  v.  S.,  48 
Ala.  675;  S.  v.  Fox,  80  Iowa,  312,  20 
Am.  St.  425;  Butler  v.  C,  81 Va. 
159;  S.  V.  Pranks,  64  Iowa,  39, 19 
N.  W.  832;  Sullivan  v.  S., 13  Tex. 


Ap.  462;  Goates  v.  S"  31 Tex.  Cr. 
257,  20  S.  W.  585. 

Public  Building— "The  city  hall 
of  the  city  of  Charlestown,"  suffi- 
cient. C.  V.  Williams,  2  Cush.  582. 
See  ante,  §  3 も (1) ； Davis  v.  S.,  38 
Ohio  St.  505;  Johnson  v.  S.，  73  Ala. 
483.  Also,  "A  building,  called  a 
bank,  being  the  bank  of  the  New 
Hampishire  Savings  Bank  in  Con- 
cord." S.  V.  Rand,  33  N.  H.  216. 
"The  property  of  etc.  Davis  v.  S., 
54  Fla.  34,  44  So.  757. 

21.  Post,  §  725;  Beall  v.  S.,  53 
Ala.  460  (overruling  Anderson  v.  S., 
48  Ala.  665, 17  Am.  R.  36).  And 
see  Murray  v.  S.,  48  Ala.  675;  S.  v. 
Hammons,  226  Mo.  604, 126  S.  W. 
422. 

22.  Post,  §  73;  Doan  v.  S.，  26 
Ind.  495.  And  see  C.  v.  O'Brien, 12 
Allen,  183;  ante,  § 138  (4). 

23.  Matthews  Grim.  Law,  424; 
Archb.  Crlm.  PI. &  Ev. (19th  Ed.) 
5.6. 
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words  are  essential"  And  the  evidence  of  both  must  be 
adequate"  Two  breakings  in  one  night  do  not  necessarily 
make  two  offenses"  But ~ 

§ 141. 1. Under  some  of  the  Statutes ~ the  law  of  this 
subject  is  modified,  corresponding  whereto  must  be  the  in- 
dictment.^^  Apd ― 

2.  Guilty  of  Part. ~ There  may  be  a  conviction  either  for 
the  whole  or  for  any  minor  part  of  the  offense  adequately 
-charged.*® 


24.  New  Crlm.  Law,  II，  §§  90, 
9ュ， 92;  S.  V.  McPherson,  70  N.  C. 
239, 16  Am.  R.  769;  Pines  v.  S.,  50 
Ala.  153;  S.  V.  Whitby, 15  Kan.  402. 
See,  Harris  v.  S.,  44  Mich.  305,  6  N. 

677.  And  see  Mathews  v.  S.,  36 
Tex.  675. 

25.  Williams  v.  S.,  52  Ga.  580; 
Kelley  v.  S.，  31 Tex.  Cr.  211, 20  S. 
W.  365;  P.  V.  Curley,  99  Mich.  238, 
68  N.  W.  68;  S.  V.  Christmas, 101 
N.  C.  749,  8  S.  E.  361; S.  v.  Brown, 
33  S.  C. 151, 11 S.  E.  641;  Seling  v. 
S., 18  Neb.  548，  26  N.  W.  254. 
Further  as  to  which,  see  elucida- 
tions in  New  Crlm.  Law  and  Stat. 
Crimes.  The  condition  of  the  prem- 
ises before  and  after  i"  always 
relevant  A  view  of  the  premises 
is  usually  permitted  to  the  Jury. 
Proof  of  drawing  a  bolt,  Kent  v. 
S.,  84  Ga.  438， 11 S.  E.  355,  20  Am. 
St.  376,  lifting  of  latch,  S.  v. 
O'Brien,  81 La.  93,  95,  46  N.  W. 
861; S.  V.  Gronlng,  33  Kan. 18,  21, 
5  P.  446;  Carter  v.  S.,  68  Ala.  96, 
97,  pushing  open  a  closed  door,  P. 
V.  Nolan,  22  Mich.  229,  235;  S.  v. 
Held,  20  la.  413,  421, 422  ；  Mason  v. 
P.,  26  N.  Y.  200;  S.  V.  Conners,  95 
la.  485,  64  N.  W.  295;  Price  v.  Com. 
(Ky.), 112  S.  W.  855;  P.  v.  Qart- 
land,  3  Ap.  Div.  (N.  Y.)  534,  52  N. 
\.  S.  352，  or  a  window  which  was 
fastened,  Sims  v.  S., 136  Ind.  358, 


360.  36  N.  E.  278;  S.  v.  Moore, 117 
Mo.  395，  22  S.  W. 1086;  Holland  v. 
S.,  47  Tex.  Cr.  623,  85  S.  W.  798; 
P.  V.  White, 153  Mich.  617, 117  N. 
W. 161, 15  Det.  Leg.  N.  554, 17  L. 
R.  A.  (N.  S.) 1102n,  or  opening  a 
door  with  a  key,  S.  v.  Scripture, 
42  N.  H.  485;  Lowder  v.  S.,  68  Ala. 
143, 146  will  sustain  an  allegation 
of  breaking  in.  The  entrance  must 
have  been  without  the  owner's 
consent  and  non-consent  may  be 
inferred  from  the  Gircumstances. 
Van  Walker  v.  S.,  33  Tex.  Cr.  359, 
26  S.  W.  507;  S.  V.  Hayes, 105  Mo. 
76,  84, 16  S.  W.  W4,  24  Am.  St  360. 
Theft  by  a  person  rightfully  on  the 
premises  is  larceny  only.  P.  v.  Mc- 
Cord,  76  Mich.  200,  42  N.  W. 1106; 
Colvert  V.  8.,  91 Ga.  705, 17  S.  E. 
840;  P.  V.  Barry,  94  Cal.  481,  483, 
29  P.  1026. 

26.  P.  V.  Gibson,  58  Mich.  368, 
25  N.  W.  316. 

27.  '  Rex  V.  Compton,  7  Car.  &  P. 
139  (under  7  &  8  Geo.  4,  c.  29, 
§ 11) ； Conner  v.  S., 14  Mo.  561; 
Hobbs  V.  S.,  44  Tex.  353;  Martin  v. 
S., 1 Tex.  Ap.  525;  S.  v.  Vlerck,  23 
S.  D. 166, 120  N.  W. 1098. 

28.  S.  V.  Morris,  27  La.  Ann. 
480;  S.  V.  Maxwell, 42  Iowa,  208; 
S.  V.  Brower, 127  la.  687, 104  N.  W. 

'284. 
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VI,  The  Allegation  and  Proof  of  the  Intent. 

§ 142.  !•  How  Specific. ~ Burglary  being  a  breaking^ 
etc.,  "with  intent  to  commit  a  felony"  in  the  place,*®  an 
indictment,  whether  upon  the  common  law  as  thus  defined, 3。 
or  upon  a  statute  in  like  terms"  is  inadequate  if  it  laya 
the  intent  only  in  these  general  words;  it  must  specify  the 
felony  intended.  And  if  it  does,  it  need  not  say  that  the 
offense  meant  is  a  felony  ；  for  that  is  of  law  known  to  the 
court"  Yet  the  specification  need  not  be  so  minute  as  in 
an  indictment  for  its  actual  commission.'^  For  example, — 

2.  Where  Larceny  is  intended, ~ the  kind,  value,*  or 
ownership  of  the  goods  to  be  stolen  need  not  be  alleged. 
And 一 

3.  Where  it  is  Rape  or  Murder  ®^ ― the  indictment  i» 
drawn  on  the  like  principle.  Yet ~ 

4.  To  state  the  Name  only  of  the  Intended  Felony ~ as， 


29.  New  Crlm.  Law,  II,  §  90; 
McNair  v.  S.,  61 Fla.  35,  65  So. 
401; S.  V.  Buchanan,  75  Miss.  349, 
22  So.  875. 

30.  S.  V.  Lockhart,  24  Ga.  420. 

31.  Portwood  V.  S.>  29  Tex.  47, 
94  Am.  D.  258;  Wilburn  v.  S.，  41 
Tex.  237;  Mason  v.  P.,  26  N.  Y.  200; 
S.  V.  Williamson,  3  Heisk.  483. 

32.  Mathews  v.  S.,  36  Tex.  675; 
P.  V.  Nelson,  58  Cal. 104 ;  S.  v.  Shel- 
ton,  90  Tenn.  539， 18  S.  W.  253. 
And  see  Josslyn  v.  C,  6  Met.  236. 

33.  Ante,  §§  76,  77,  82,  84，  87; 
•  S.  V.  Henley,  30  Mo.  509;  Coleman 

V.  S.,  2  Tex.  Ap.  512;  Houser  v.  8., 
68  Ga.  78;  Burke  v.  S.,  5  Tex.  Ap. 
74  (which  compare  with  Reg.  v. 
Watklns.  Car.  &  M.  264);  Bradley 
V.  S.'  32  Ark.  704;  S.  v.  Jennings, 
79  Iowa,  513,  44  N.  W.  799;  Shot- 
well  V.  S.，  43  Ark.  345;  Territory  v. 
Duncan,  5  Mont.  478,  6  P.  353; 
Womack  v.  S.,  6  Lea,  146;  Wash- 


ingtoh  V.  S., 17  Tex.  Ap.  197;  Jonea 
V.  S., 18  Fla.  889;  Bigham  v.  S.,  31 
Tex.  Cr.  244,  20  S.  W.  577. 

34.  Hunter  v.  S.，  29  Ind.  80;  S. 
V.  Jones, 10  Iowa,  206;  Wicks  v.  S., 
44  Ala.  398;  Coleman  v.  S.,  2  Tex. 
Ap.  512;  Martin  v.  S., 1 Tex.  Ap. 
525;  S.  V.  Beckworth,  68  Mo.  82. 
See  West  v.  8.,  35  Tex.  89;  S.  v, 
Tandle, 166  Mo.  589,  66  S.  W.  532. 

35.  S.  V.  Clark.  42  Vt  629,  633; 
P.  V.  Shaber,  32  Cal. 36;  Reg.  v. 
Lawes, 1 Car.  &  K.  62;  McCarthy 
V.  S.,  90  Ark.  384, 119  S.  W.  647; 
S.  V.  Golden,  86  Minn.  206,  90  N.  W. 
398. 

36.  P.  V.  Burns,  63  Cal.  614; 
Harvey  v.  S.，  53  Ark.  425,  22  Am. 
St  229, 14  S.  W.  '645;  Burke  v.  S., 
5  Tex.  Ap.  74. 

37.  S.  V.  Newton,  30  La.  Ann. 
1253;  Stinnett  v.  S.,  32  Tex.  Cr.  526, 
24  S.  W.  908;  S.  V.  Queen,  91 N.  C. 
659. 
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"larceny" as  or  "rape,,*® _ is  by  most  judges  deemed  not 
sufficiently  minute,  though  some  hold  it  adequate" 

§ 143.  Charging  Felony  as  committed.— Another  form" 
is  to  charge,  for  exampe,  that  the  breaking  and  entering 
were  with  intent  to  commit  a larceny  in  the  place,  and  then 
proceed  in  the  same  count  to  aver  a larceny  actually  com- 
mitted there;  42  or,  omitting  the  allegatipn  of  intent,  to 
<3harge,  in  addition  to  the  breaking  and  entering,  simply 
the  larceny メ 3  This  does  not  render  the  count  double.'** 
And  the  conviction  may  be  for  all  or  whatever  part  is 
proved"  What  is  defectively  alleged  will  be  rejected  a? 
surplusage.*®   In  these  cases, — 


88.  Lee  v.  S.,  56  Ga.  477.  And 
see  Webster  v.  S.,  9  Tex.  Ap.  75;  P. 
V.  Bartley, 12  Cal.  Ap.  773. 108  P. 

89.  S.  V.  Williams,  41 Tex.  98. 

40.  P.  V.  Shaber,  32  Cal. 36;  S. . 
V.  Tytus,  98  N.  C.  705,  4  S.  B.  29； 
Myers  v.  S.,  92  Ind.  390.  And  see 
Wicks  V.  S.,  44  Ala.  398;  Pardue  v. 
S.,  4  Bax. 10;  Steveneon  v.  S.,  6 
Bax.  681;  Lanier  v.  S.,  76  Ga.  304; 
P.  V.  Goldsworthy, 130  Cal.  600,  62 
P.  1074;  S.  V.  Watson, 102  Iowa, 
651, 72  N.  W.  283;  S.  v.  Powell, 61 
Kan.  81, 58  P.  968;  Radley  v.  Com.' 
S9  S.  W.  519,  28  Ky.  L.  477;  S.  v. 
Neddo,  92  Me.  71, 42  A.  263;  S.  v. 
Doran,  99  Me.  329,  59  A.  440, 105 
Am.  St.  278;  S.  v.  Taylor, 136  Mo. 
«6,  37  S.  W.  907；  S.  v.  BllBWorth, 
130  N.  C.  690,  41 S.  B.  548. 

41.  New  Crlm.  Law,  IT,  § 116. 

42.  8  Chit  Grim.  Law,  1117, 
1119,  1120;  Archb.  Crlm.  PI. &  Ev. 
(19th  Ed.)  536;  Adams  v.  S"  55 
Ala.  148;  Manson  v.  S.，  24  Ohio  St. 
590;  S.  V.  Taylor, 136  Mo.  66,  37  S. 
W.  907. 

43.  Olive  V.  C,  5  Bush,  376.  See 
S.  Ryan, 12  Nev.  401, 28  Am.  R. 
^02;  Barber  ▼.  S.,  78  .Ala. 19; 
Struckman  v.  S.,  7  Tex.  Ap.  581. 


Contra,  Wood  v.  8.,  46  Oa.  322.  In 
this  case  the  court  deeuied  that  as 
the  intent  to  steal  is  an  essential 
element  in  the  burglary,  it  must 
appear  in  allegation.  None  deny 
this  proposition.  But  the  ground  on 
which  the  form  stated  in  the  text 
is  upheld  is  that  the  actual  steal- 
ing involves  the  Intent  to  steal,  and 
a  charge  of  the  fact  is,  among  the 
rest,  a  charge  of  the  intent. 

44.  Vol.  I,  §  439  ；  Rex  v.  Hunger- 
ford,  2  East  P.  C.  518;  C;  v.  Tuck, 
20  Pick.  356;  C.  f.  Hope,  22 
Pick. 1; S.  V.  Henley,  30  Mo.  509; 
Reg.  V.  Andrews,  Car.  &  M. 121; S. 
V.  Hayden,  45  Iowa, 11; Snow  v.  S., 
54  Ala.  138.  See  P.  v.  Smith,  86 
Cal.  238.  For  a  special  combina- 
tion of  burglary,  larceny,  and  re- 
ceiving, see  S.  V.  Woodard,  38  S.  C. 
353.  For  other  similar  things,  S. 
V.  Ely,  35  La.  Ann.  895;  Harris  v. 
P.,  44  Mich.  305,  6  N.  W.  677. 

45.  lb.;.  Vol. II,  § 1037,  note;  New 
Grim.  Law.  II，  § 116  (2.  3);  Vaughan 
V.  C, 17  Grat  576;  Manson  S., 
24  Ohio  St.  590.  See  Ex  parte 
Peters,  2  McCrary,  403. 

46.  Lamed  v.  C, 12  Met.  240; 
S.  V.  Bartlett,  56  Me.  200.  See 
Byrnes  v.  P.,  37  Mich.  515. 


參 
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§ 144.  Sentence. 一 In  reason,  since  the  breaking  with 
intent  and  the  actual  stealing  do  not,  when  charged  in  one 
count,  render  it  double,  the  sentence  on  conviction  for  the 
whole  so  charged  can  be  only  for  burglarly,  or  for  larceny^ 
not  for  both;  and  accordingly  the  adjudications  are  that, 
when  so  charged,  it  can  be  only  for  burglary,"  though  it 
may  be  for  both  when  the  two  are  in  separate  counts;" 
and,  by  some,  even  when  in  one  count.*®  In  the  latter  case， 
the  sentence  would  not  be  bad  on  error  if  either  way.*^  In 
Missouri,  by  statute,  whether  there  are  two  counts  or  only- 
one,  the  defendant  on  conviction  for  the  whole  "shall  be 
punished  by  imprisonment  in  the  penitentiary,  in  addition 
to  the  punishment  heretofore  prescribed  for  the  burglary^ 
not  exceeding  five  years. , , " 

§ 145.  The  Common  Form ~ of  charging  the  intent  is  to 
say,  for  example,  ''with  intent  the  goods  and  chattels  of 
one  [or  the  said]  B^^  in  the . said  dwelling-house  then  and 
there  being,  [then  and  there  「つ feloniously  and  burglar- 
iously to  steal,  take,  and  carry  away.  ，  ， "  But 一 

•§ 146. 1. Under  Statutes— further  expansions  of  the  al- 


47.  New  Crlm.  Law.  I,  § 1062; 
Breese  v.  S，， 12  Ohio  St  146,  80 
Am.  D.  840;  Roberts  v.  S.,  55  Miss. 
421; S.  V.  Wilson,  59  N.  H. 139. 

48.  New  Crim.  Law,  ut  sup.  But, 
in  Iowa,  see  S.  v.  McFarland,  49 
Iowa,  99.  And  see  McCollough  v, 
S., 132  Ind.  427,  81 N.  E. 1116. 

49.  S.  V.  McClung,  36  W.  Va. 
280, 18  S.  E.  654.    And  see  C. 
Lowery. 149  Mass.  67,  20  N.  E.  697. 

50.  Vol. II,  §§ 1325-1328;  Crowley 
V.  C, 11 Met.  575;  Kite  v.  C, 11 
Met  581.  See  C.  v.  Hope.  22  Pick. 1. 

51. S.  V.  Smith, 16  Mo.  550;  S.  v. 
Henley,  30  Mo.  509.  And  see  S.  v. 
Butterfield,  75  Mo  •  297;  S.  v. 
Bruffey, 11 Mo.  Ap.  79;  S.  v.  Brown, 
73  Mo.  631;  Tollver  v.  S.,  85  Ark. 
395. 


52.  As  the  words  "of  one  B"  are 
unnecessary  (ante,  § 142  (2),  It  is 
practically  better  to  omit  them; 
because,  if  inserted,  they  must  be- 
proved.  Rex  v.  Jenks,  2  Leach,  774. 

53.  Not  necessary,  C.  v.  Doherty, 
10  Cush.  62,  54. 

54.  8  Chit.  Crlm.  Law,  1119;  to 
the  like  effect,  Archb.  Crlm.  PI. & 
Bv. (19th  Ed.)  536;  S.  v.  Jones, 10 
Iowa,  206;  JoBslyn  v.  C,  6  Met  236. 
And  see  Dawson  v.  S.,  65  Ind.  442; 
Sullivan  V.  S., 13  Tex.  Ap.  462;  S. 
V.  Fox,  80  Iowa,  312»  20  Am.  St  425, 
45  N.  W.  874.  Where  the  purpose* 
of  the  burglary  is  Rape,  see  Brad- 
ley V.  S.,  32  Ark.  704;  where- 
Rescue,  S.  v.  Abbott, 16  N.  H.  507; 
where  Arson,  Palro  v.  8"  49  Ala. 
26. 
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legation  of  the  intent  may  be  required  ；  as,  by  stating  the 
value  of  the  goods  to  be  stolen  where  petit  larceny  is  only 
misdemeanor,*^**  an  averment  not  necessary  where  it  is  fei- 
ony"  So  also,  where  the  intended  felony  is  alleged  de- 
scriptively, not  by  its  name,  \he  description  must  be  so  full 
ana  accurate  as  to  make  its  criminal  quality  and  its  con- 
formity to  statutory  terms  appear"  And 一 

2.  No  Variance ~ must  occur  between  allegation  and 
proof"  Thus, 一 

§ 147. 1. Instances  of  Variance. ~ An  allegation  of  in- 
tent to  steal  the  goods  of  a  person  named  is  not  sustained 
by  proof  that  the  goods  belong  to  another  ； while,  if  it 
were  silent  as  to  ownership,®^  none  need  be  proved"  There 
was  a  variance  ®*  <  *  where  the  intent  laid  was  to  kill a  horse, 
and  the  intent  proved  was  merely  to  lame  him  in  order  to 
prevent  him  from  running  a  race;''«»  also,  where  murder 
was  the  intent  averred,  and  that  proved  was  to  beat  the 
party.**  "Where  the  intent  laid  was  to  steal,  and  the  in- 
tent proved  was  to  carry  away  the  defendant's  trunk  con- 
taining money  which  he  had  formerly  embezzled  from  his 
master,  it  was  holden  that  the  offense  proved  did  not 
amount  to  a  burglary;  for  it  was  no  felony  in  the  defend- 
ant to  remove  the  money や So,  where  the  intent  laid  was 


55.  p.  V.  Murray,  8  Cal.  519.  And 
see  Wood  v.  S., 18  Fla.  967;  P.  v. 
Hall, 94  Cal.  595,  30  P.  7;  S.  v.  An- 
derson, 5  Wash.  350. 

56.  Spencer  v.  S" 13  Ohio,  401; 
Spears  v.  S.,  2  Ohio  St.  583;  Boose 
V.  S.， 10  Ohio  St.  575;  C.  v.  Wil- 
liams, 2  Cush.  582;  S.  v.  Shelton,  90 
Tenn.  539, 18  S.  W.  253;  Colline  v. 
8.,  20  Tex.  Ap. 197.  See  Simms  v. 
S.，  2  Tex.  Ap.  110;  Conoly  v.  S.,  2 
Tex.  Ap.  412. 

57.  Pairo  v.  S.,  49  Ala.  25;  Rex 
V.  Monteth,  2  Leach,  702;  O'Brien 
V.  S.,  27  Tex.  Ap.  448;  Buntain  v. 
S., 15  Tex.  Ap.  485. 

58.  Reg.  V.  Powell, 2  Den.  C.  C. 


403,  6  Cox  C.  C.  396;  S.  v.  Fisher, 1 
Penn.  (Del.)  S03,  41 A.  208. 

59.  Rex  V.  Jenks,  2  Leach,  774, 
2  East,  P.  C.  514;  Neubrandt  v.  S., 
53  Wi8.  89,  9  N.  W.  824;  Black  ▼• 
S.， 18  Tex.  Ap.  124;  Polk  v.  S.,  60 
Tex.  Cr.  Ap.  462, 132  S.  W. 134. 

60.  Ante,  §§ 142  (2),  145,  note. 

61.  Reg.  V.  Clarke, 1 Car.  &  K< 
421. 

62.  Archb.  Crim.  PI. &  Ev. (10th 
Lond.  Ed.)  308. 

63.  Rex  V.  Dobbs,  2  Bast,  P.  0. 
513. 

64. 1 Hale,  P.  C.  561. 
65.  Rex  V.  Dingley,  cited  2  Leach, 
841. 
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to  steal,  and  the  intent  proved  was  to  rescue  uncustomed 
goods  which  had  been  seized,  the  judges  held  that  the  in- 
dictment was  not  sustained  by  the  evidence.  ，  ，  ^®  Mortgage 
deeds  are  choses  in  action,  not  * '  goods  and  chattels  ； ,  ，  hence 
an  allegation  of  intent  to  steal  the  latter  is  not  sustained 
by  proof  of  an  intent  to  steal  the  former"  And,  gener- 
ally,― 

2.  Whatever  Intent  is  averred ~ must  be  proved  ；  ®®  it  is 
a  question  of  fact  for  the  jury.^»  A  charge  that  the  intent 


66.  Rex  ▼•  Knight,  2  Bast,  P.  0. 
510. 

67.  Reg.  ▼•  Powell, 2  Den.  C.  C. 
403,  5  Cox,  C.  C.  396. 

68.  Ashford  v.  S.,  36  Neb.  38; 
Coleman  v.  S.,  26  Tex.  Ap.  252; 
p.  V.  Mulkey,  65  Cal.  501, 4  P.  507; 
S.  V.  Anderson,  5  Wash.  350,  31 P. 
969;  P.  V.  Curley,  99  Mich.  238,  58 
'N.  W.  68;  Alexander  v.  S"  31 Tex. 
Cr.  359,  20  S.  W.  756;  S.  v.  Powell, 
94  N.  C.  965;  Harris  v.  S.,  20  Tex. 
Ap.  652;  Hammons  v.  S"  29  Tex. 
Ap.  445;  Robinson  v.  S"  53  Md. 151, 
36  Am.  R.  899;  C.  v.  Moore, 130 
Mass.  45;  S.  Meche,  42  La.  Ann. 
273,  7  So.  573;  Dayis  ▼•  S"  22  Fla. 
633;  S.  V.  Queen,  91 N.  C.  659. 

69.  P.  V.  Oriffln,  77  Mich.  585, 
43  N.  W. 1061;  Steadman  v.  S.,  81 
Ga.  736,  8  S.  E.  420;  Burrows  v. 
S.,  84  Ind.  529;  S.  v.  .McBryde.  97 
N.  C.  393, 1 S.  E.  925;  P.  ▼•  Soto, 
63  Cal.  415;  Walton  v.  S.,  29  Tex. 
Ap.  163.  An  intent  to  commit  a 
specific  felony  may  be  inferred 
from  the  fact  tlnat  the  felony  was 
committed.  Stokes  v.  S.,  84  Ga.  258, 
263, 10  S.  B.  740;  S.  V.  Wilkes,  82 
S.  C. 163,  63  S.  E.  688;  Vance 
Com.  (Ky.), 116  S.  W.  774;  Jenkins 
V.  S.,  58  Fla.  62,  50  So.  582.  It  may 
be  reasonably  inferred  from  the  fact 
that  the  accused  induced.  Wright 


V.  Com.,  82  Va. 183,  187;  Nighten- 
gale ▼•  S.,  50  Tex.  Cr.  3,  95  S.  W. 
581;  Gunter  v.  S.,  79  Ark.  432,  96 
S.  W. 181, 116  Am.  St  85;  S.  ▼• 
Raphael, 123  la.  452,  99  N.  W. 151, 
101 Am.  St  334;  P.  v.  Lang, 142 
Cal.  482,  76  P.  232;  Kennedy  v.  S., 
71 Neb.  765,  99  N.  W.  645,  or  at- 
tempted to  Induce,  P.  v.  Calvert, 
22  N.  Y.  S.  220,  67  Hun,  649,  the 
custodian  of  the  building  to  absent 
himself.  That  the  accused  entered 
the  building  after  dark,  S.  v. 
Fox,  80  la.  312,  45  N.  W.  874,  20 
Am.  St.  425;  and  was  found  there 
with  burglar's  tools  or  keys  in  his 
possession,  Taylor  v.  S„  52  Tex. 
Cr.  190, 107  S.  W.  68;  P.  v.  Morton, 
4  Utah,  407,  408， 11 P.  512;  S.  v. 
Christmas, 101 N.  C.  740,  756,  8  S. 
E.  361;  or  was  discovered  commit- 
ting larceny  therein,  S.  v.  Ander- 
son, 5  Wash.  St.  350,  31 P.  969; 
Clifton  V.  S.,  26  Fla.  523,  25,  7  So. 
863，  or  attempted  to  escape  or  con- 
ceal himself,  Alexander  v.  S.,  31 
Tex.  Cr.  359,  362,  20  S.  W.  756; 
P.  ▼•  Hagan, 14  N.  Y.  S.  233.  60  Hun 
(N.  Y.).  577,  is  always  relevant. 
The  accused  may  always  explain 
•  his  presence  in  the  house.  P.  v. 
Grlffln,  77  Mich.  585,  587,  43  N.  W. 
1061; S.  V.  Perry, 124  La.  931, 50 
So.  799. 
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was  to  commit  larceny  is  sustained  by  proof  of  an  intent 
to  rob;  since  the  latter  includes  the  former". 

§ 148.  Felony  committed. 一 One  is  presumed  to  mean 
what  he  does."  Therefore,  in  general,  if  he  is  charged 
aimply  with  intending  to  commit  a  felony  in  the  place 
entered,  and  the  proof  is  that  he  did  commit  it,  the  allega- 
tion is  sustained"  No  evidence  could  be  more  satisfactory. 
Yet  in  reason  this  would  not  be  necessarily  so  if  the  intent 
averred  was  to  commit  murder  or  manslaughter,  and  it  was 
shown  to  have  been  committed  ；  because  one  may  become 
guilty  of  this  sort  of  offense  without  meaning  it.  And  there 
-are  other  felonies  of  the  like  kind" 

§149. 1. The  Forms  of  the  Evidence— are  without 
limit  ；  and  in  some  way  the  prosecuting  power  must  make 
good  against  the  defendant  the  whole  issue,"  including  the 
inteit"  Thus,— 

2.  Where  Rape  is  the  Felony  intended,— the  effect  of 
the  violence  on  the  woman,''®  the  grasping  of  her  ankle 
while  asleep  in  bed,  her  screaming,"  and  her  subsequent 
complaint,  limited  as  on  a  trial  for  rape  itself,?®  are  ex- 
amples of  what  is  competent. 

§ 150.  More  than  One  Felony  meant. 一 Where  the  breach 
and  entry  are  with  intent  to  commit  distinct  felonies, 一 


70.  p.  V.  Crowley, 100  Cal.  478, 
35  P.  84;  Allen  v.  S., 12  Lea,  424. 
Contra,  Miller  v.  8.,  28  Tex.  Ap. 
445. 

71.  Vol. II,  § 1099  (2). 

72.  New  Crim.  Law,  II,  § 115; 
Hex  V.  Locost,  J.  Kel. 30;  P.  v. 
Marks,  4  Par.  Cr. 153，  154;  Allen 
V.  S.， 12  Lea,  424;  S.  v.  McKnight, 
111 N.  C.  690, 16  S.  B.  319：  S.  v. 
Hackett,  47  Minn.  425,  28  Am.  St. 
^80,  50  N.  W.  472;  Wright  v.  C,  82 
Va. 183;  S,  V.  Woods,  31 La.  Ann. 
267. 

73.  As  seemingly  dissenting  from 
this  whole  doctrine,  especially  as 
to  the  form  of  the  Indictment,  see 

3  C.  P.— 84 


Reeves  v.  S.,  7  Tex.  Ap.  276.  See 
also  Reg.  v.  Clarke, 1 Car.  & 
421. 

74.  Vol. II,  § 1052  et  seq.;  Adama 
V.  S.，  31 Ohio  St.  462;  Parks  ▼•  S., 
66  Ga. 192;  P.  v.  Schoeneth,  44 
Mich.  489,  7  N.  W.  70;  C.  v.  Shedd, 
140  Mass.  451, 6  N.  E.  254. 

75.  Vol. II,  § 1101;  P.  V.  Marks. 
4  Par.  Cr.  163;  S.  Cowell, 12  Nev. 
337;  S.  V.  Johnson,  38  La.  Ann. 
686,  688.  And  see  cases  cited  ante, 
§ 147  (2). 

76.  C.  V.  Doherty, 10  Cush.  52. 

77.  S.  V.  Boon, 13  Ire.  244,  57 
Am.  D.  555. 

78.  S.v.   GruBO,  28  La.  Ann.  952. 
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as,  rape,  larceny,  and  murder, ~ there  is  but  one  burglary. 
On  principle,  therefore,  the  indictment  may,  and  for  con- 
venience it  practically  should,  charge  the  whole  in  one 
counts®  Hence,  if  the  pleader  doubts  what  felony  was 
intended,  he  may  lay  in  one  count  all  the  probable  ones, 
and  proof  of  any  one  will  suffice.  Still  the  common  course 
seems  to  have  been  to  put  this  matter  into  separate  counts, 
一 a  method  not  legally  objectionable.®^ 

§ 151. 1. Assuming  the  Corpus  Delicti ~ to  have  been 
proved,  81 ―  , 

2.  Burglars'  Tools, ~ found  on  the  defendant's  person, 
in  his  dwelling,  or  otherwise  in  his  possession,  may,  to  con- 
nect him  with  the  offense,  be  produced"  with  a  showing^ 
of  the  attending  circumstances.®®  Even  those  not  adapted 
to  the  particular  burglary  may  be  exhibited  when  found 
with  those  which  are.   Also, 一 

§ 152.  The  Goods  Stolen ~ in  a  burglary,  as  connecting 
the  defendant  with  the  corpus  deiictij^^  his  recent  posses- 


79.  Vol.  I,  §§  434，  437;  ante,  § 
93. 

80.  Archb.  Grim.  PL  ft  Bv. (19th 
Ed.)  536;  3  Chit.  Crlm.  Law,  1114; 
Rex  V.  Thompson,  2  East,  P.  C.  515, 
2  Leach,  1105,  note. 

81.  Vol. II,  §§ 1056-1060;  Wil- 
liams V.  P., 196  111.  173,  63  N.  B. 
681;  McCoy  v.  S.,  48  Tex.  Cr.  30,  85 
S.  W. 1072;  S.  V.  Clark,  85  S.  C.  273. 
67  S.  B.  300.  This  evidence  is 
strengthened  if  It  be  shown  that 
the  tools  were  used.  P.  v.  Win- 
ters, 29  Cal.  658;  P.  Hope,  62 
Cal.  291;  P.  V.  Wilson,  7  Ap.  Dlv. 
(N.  Y.)  326,  40  N.  Y.  S. 117,  2  Am. 
St.  397;  Russell  v.  S.  (Ala.  1905), 
38  So.  291; S.  V.  Wayne,  62  Kan. 
636，  64  P.  69. 

82.  Vol. II，  §  965  (1); S.  V.  Ell- 
wood,  17  R.  I.  763;  S.  V.  Clark,  85 
S.  C.  273,  67  S.  E.  300.  Indictment 
for  possession  of   burglar's  tools. 


Com.  V.  Conlin» 188  Mass.  282,  74 
N.  E.  351; S.  V.  Erdlen, 127  lowa^ 
620, 103  N.  W.  984. 

83.  P.  V.  Winters,  29  Cal.  658; 
P.  V.  Lamed,  3  Seld.  445;  S. 
Harrold,  38  Mo.  496;  S.  v.  Rand, 
33  N.  H.  216.  And  see  Clark  v.  P., 
5  Thomp.  &  C.  33;  P.  Clark,  2 
Hun,  520;  Foster  v.  P.,  3  Hun,  6; 
P.  V.  Gregory, 130  Mich.  522,  9(> 
N.  W.  414,  9  Det.  Leg.  N.;  P.  v. 
Jefferson, 161 Mich.  621， 126  N.  W. 
829;  Sorenson  v.  U.  S.,  94  C.  C.  A. 
181, 168  F.  785. 

84.  C.  V.  Williams,  2  Cush.  682. 
And  see  C.  v.  Day, 138  Mass.  186; 
S.  V.  Tazwell, 30  La.  Ann.  884; 
Grimes  v.  S.,  77  Ga.  762,  4  Am.  St 
112. 

85.  Fuller  v.  S.,  48  Ala.  273; 
Johnson  v.  C,  29  Grat.  796;  Brown 
V.  S.,  & 9  Ga.  456;  Prank  v.  S.,  39* 
Miss.  705;  Walker  v.  C,  28  Grat. 
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sion  of  them,  whether  charged  in  the  indictment  to  have 
been  stolen  or  not"  the  circumstances  of  the  possession 
and  how  far  he  accounted  therefor  may  be  shown.  We 
shall  see  ^  that  in  cases  of  pure  larceny,  opinions  are  not 
quite  uniform  upon  the  effect  of  this  evidence  ；  it  is  the 
same  88  in  burglary.  The  question  is  much  influenced  by 
the  facts  special  to  the  panicnlar  case.®®    In  reason,  the 


969;  BoBwell  v.  S"  92  Ga.  581, 17 
8.  E.  806;  P.  V.  Lowery,  70  Cal. 
198;  S.  V.  Brady  (la.),  91 N.  W. 
801; S.  V.  Brower, 127  la.  687, 104 
N.  W.  284. 

86.  C.  V.  McGorty, 114  Mass.  299; 
Hall's  Case,  3  Grat.  593;  Foster  v. 
P.,  63  N.  Y.  619;  S.  V.  Short  (Del.), 
75  A.  787;  S.  V.  Cole  (Del.), 78  A. 
1025;  P.  V.  McDonald, 163  Mich. 
552, 128  N.  W.  737;  P.  v.  Trine, 164 
Mich. 1, 129  N.  W.  3, 17  Det  Leg. 
N. 1013;  Roberts  v.  8"  59  Tex.  Cr. 
Ap.  47, 129  S.  W.  611;  Dlseren  v. 
S"  69  Tex.  Cr.  Ap.  149, 127  S.  W. 
1038. 

87.  Post,  §§  739-746. 

88.  But  see  Taliaferro  v.  C.,  77 
Va.  411 ； S.  V.  Shaffer,  59  Iowa,  290, 
13  N.  W.  306. 

89.  Knickerbocker  v.  P.,  43  N. 
Y. 177;  P.  V.  Boujet,  2  Par.  Cr. 11; 
S.  V.  Reid，  20  Iowa,  413;  Houser 
V.  S.，  58  Ga.  78;  Billinglea  v.  S., 
56  Ga.  686;  Methard  v.  S" 19  Ohio 
St.  363,  368;  Reg.  v.  Fair,  4  Fost.  & 
F.  336;  P.  V.  Beaver,  49  Cal.  57; 
Walker  v.  C,  supra;  Walker  v.  S.， 
58  Ala.  393;  S.  v.  Owsley,  111  Mo. 
450，  20  S.  W. 194;  Wright  v.  C,  82 
Va.  183,  —  S.  E.  ― ；  S.  v.  Jones, 19 
Nev.  365;  Ryan  v.  S.,  83  Wis.  486; 
Trent  v.  S.，  31 Tex.  Cr.  251, 20  S. 
W.  & 47;  Van  Walker  v.  S.,  33  Tex. 
Cr.  359,  26  S.  W.  507;  S.  v.  Owens. 
79  Mo.  619;  P.  V.  Wood,  99  Mich. 
620,  58  N.  W.  638;  Brown  v.  S.,  59 


Ga.  456;  S.  v.  Tilton,  63  Iowa,  117, 
18  N.  W.  716;  Lundy  v.  S.,  71 Gfu 
360;  Dawson  v.  S.,  32  Tex.  Cr.  535, 
40  Am.  St.  791, 26  S.  W.  21; Shrop- 
shire V.  S.,  69  Ga.  273;  P.  v.  Gordon* 
40  Mich.  716;  Brown  v.  8.,  61 Ga. 
311;  P.  V.  Mitchell, 55  Cal.  236; 
Stuart  V.  P"  42  Mich.  255,  3  N.  W. 
863;  Harris  v.  S.,  61 Miss.  804; 
Sullivan  V.  S., 18  Tex.  Ap.  623; 
Ross  V.  8., 16  Tex.  Ap.  564;  Davis 
V.  S.,  76  Ga. 16;  Tilly  v.  8"  21 Fla. 
242;  S.  V.  Riyers,  68  Iowa,  611, 27 
N.  W.  781;  DodBon  v.  S.,  86  Ala.  60, 

5  So.  485;  Sahlinger  v.  P., 102  III 
241;  P.  V.  Carroll, 54  Mich.  334,  20 
N.  W.  66;  S.  V.  Robinson,  35  S.  0. 
340， 14  S.  E.  766;  Jackson  v.  S.,  28 
Tex.  Ap.  370, 19  Am.  St  839, 13 
S.  W.  451;  P.  V.  Joy, 135  Cal. 19, 
66  P.  964;  P.  V.  Wieland, 10  Cal. 
Ap.  519， 102  P.  828.  See  P.  v. 
O'Donnell, 16  Cal.  Ap.  716, 117  P. 
933;  Thompson  v.  S.,  58  Fla.  106, 
50  So.  507;  Gravitt  v.  S., 114  Ga. 
841, 40  S.  E. 1003;  Peterson  v.  S.， 

6  Ga.  Ap.  49,  65  S.  E.  311 ； Williams 
V.  P., 196  111.  173,  63  N.  B.  681； 
P.  V.  Everett,  242  111.  628，  90  N.  E. 
226;  S.  V.  BruDdidge, 118  la.  92,  91 
N.  W.  920;  S.  V.  Wilson, 137  Mo. 
592,  39  S.  W.  80;  S.  v.  Yandle, 166 
Mo.  589,  66  S.  W.  532;  S.  v.  Sparks, 
40  Mont.  82, 105  P.  87;  Gonsidlne 
V.  U.  S.，  50  C.  C.  A.  272, 112  P. 
342.  A  few  cases  permit  burglary 
to  be  presumed  from  possession  of 
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jury,  not  the  court,  should  determine  what  this,  evidence 
proves.  And  there  are  cases  which  so  hold" 

§ 153. 1. Other  Evidence ~ may  assume  varying  forms;  ®^ 
as, 一 

2,  Another  Breaking ~ may  be  so  connected  with  the 
one  complained  of  as  to  be  admissible  in  explanation  of 
it"  Or— 


. stolen  goods.  Com.  v.  Millard, 1 
Mass.  6;  S.  V.  Toohey,  203  Mo.  674, 
102  S.  W.  530;  Scott  V.  S" 122  Ga. 
188,  60  S.  E.  49;  S.  James, 194 
Mo.  268,  92  S.  W.  679.  The  major- 
ity of  the  caaes  however,  hold  that 
poBseBsion  creates  no  presumption 
of  burglary  but  that  the  breaking 
in  and  entering  must  be  proved  by 
other  evidence  and  that  pogseaslon 
is  a  mere  circumstance  in  the  case. 
King  V.  S.，  99  Ga.  686,  26  S.  E. 
480;  S.  V.  Conway,  b6  Kan.  682,  44 
P.  627;  Metz  v.  S.,  46  Neb.  547,  65 
N.  W. 190;  S.  V.  Ham,  98  la.  60,  66 
N.  W. 1038;  Porterfleld  v.  Com.,  91 
Va.  801, 22  S.  E.  352;  S.  v.  Blue, 
136  Mo.  41， 37  S.  W.  796;  S.  v. 
Wilson, 137  Mo.  592,  39  S.  W.  80; 
S.  V.  Jennings,  79  la.  513,  44  N.  W. 
799;  Neubrandt  v.  S.,  53  Wis.  .89, 
90,  9  N.  W.  824;  P.  v.  Carroll, 54 
Mich.  334,  20  N.  W.  66;  P.  v.  Wood. 
99  Mich.  620,  58  N.  W.  638;  Brooks 
V.  S"  96  Ga.  353,  23  S.  B.  413;  S.  v. 
Rights,  82  N.  C.  675,  678;  Magee  v. 
P" 139  111.  138，  28  N.  E. 1077； 
Gravely  v.  Com.,  86  Va.  396,  401, 
403, 10  S.  E.  431;  Ryan  v.  S.,  83 
Wis.  486,  53  N.  W.  836;  Collier 
8.,  55  Fla.  7,  45  So.  752;  S.  v.  Hul- 
len, 133  N.  C.  656,  45  S.  E.  513;  S. 
▼•  Peach,  70  Vt.  283，  40  A,  732;  S. 
V.  Toohey,  203  Mo.  674, 102  S.  W. 
530;  S.  V.  Beeman,  51 Wash.  557,  99 
P.  756;  Cuthbert  v.  S.，  3  Ga.  Ap. 


600,  60  S.  E.  322;  S.  v.  Brady. 121 
Iowa,  561, 97  N.  W.  62. 

90.  S.  V.  Hodge,  50  N.  H.  610, 
526;  Prince  v.  S.,  44  Tex.  480; 
Stockman  v.  8.,  24  Tex.  Ap.  S87, 
5  Am.  St.  894;  Gravely  C.,  86 
Va.  396, 10  S.  E.  431;  Bryan  v. 
S.,  62  Ga.  179;  Spencer  v.  S.  (Tex. 
Cr.  Ap.  1911), 133  S.  W. 1049. 

91. S.  V.  Munson,  7  Wash,  239; 
Goldsmith  v.  S.,  32  Tex.  Cr.  112,  22 
S.  W.  405;  Boswell  v.  S.,  92  Ga.  581, 
17  S.  E.  805;  Garrlty  v.  P., 107  111. 
162;  Stewart  v.  S.,  63  Ala.  199; 
Frazler  v.  S., 135  Ind.  38,  84  N.  E. 
817;  Bromley  v.  P., 150  111.  297.  37 
N.  E.  209;  S.  V.  Warford, 106  Mo. 
55,  27  Am.  St  322, 16  S.  W.  886; 
S.  V.  Kepper,  65  Iowa,  745,  23  N.  W. 
304;  Fort  V.  S.,  52  Ark.  180,  20 
Am.  St.  163, 11 S.  W.  959;  Blultt  v. 
S., 12  Tex.  Ap.  39,  41 Am.  R.  666; 
S.  V.  Clary,  24  S.  C, 116;  Jackson  v. 
S.,  49  Fla.  3,  38  So.  599;  S.  v.  Horn, 
209  Mo.  452, 108  S.  W.  3. 

92.  Osborne  v.  P.,  2  Par.  Cr.  583; 
Reg.  V.  Cobden,  3  Fost  &  V.  833, 
651-589.  See  S.  v.  Adams,  20  Kan. 
311;  Vol. II,  §§ 1120-1129;  Prazier  v. 
S.. 135  Ind.  38,  40,  34  N.  E.  817; 
S.  V.  Robinson,  35  S.  C.  340， 14  S.  E. 
766;  S.  V.  Weldon,  39  S.  C,  318, 17 
S.  E.  688，  24  L.  R.  A.  126n;  P.  v. 
Mead,  50  Mich.  228, 15  N.  W.  95; 
Eley  V.  S.  (Tex.  1890), 13  S.  W. 
998;  S.  V.  Morgan, 129  La.  154,  55 


153  BUBGLABY.  1333 


3.  Evidence  of  a  Oonspiracy, ~ and  what  one  conspira- 
tor said  or  did,  is  admissible  in  this  offense  the  same  as  in 
others" 

4.  Other  Oombinations  of  Defendants— come  within  the 
familiar  rules.** 


So.  747.  Same  building  two  nights 
before.  Mulligan  v.  Com^ 144  Ky. 
246, 137  S.  W. 1062. 

98.  Vol. 11,  t 1248；  C.  ，•  Soot" 
123  Mass.  222,  25  Am.  R.  81; Mason 
8"  42  Ala.  532;  Ryan  y.  S"  88 
Wis.  486,  63  N.  W.  886.  See  S.  v. 
Adams,  20  Kan.  811. 

94.  S.  V.  Hayes, 106  Mo.  76,  24 
Am.  St  360, 16  S.  W.  514;  Qale  v. 
8.' 18  Lea,  489;  Jackson  S*»  28 
Tex.  Ap. 148;  S.  v.  Leamard»  41 Vt 


586;  Swan  v.  C., 104  Pa.  218;  Fort 
V.  S.,  Bupra;  P.  V.  Dow,  64  Mich. 
717,  8  Am.  St  878，  81 N.  W.  697. 

For  Burial*  see  Sepulture;  Burn- 
ing Buildings,  see  Arson  and  other 
Like  Burnings;  Carnal  AbuBet  Me 
Rape  and  the  like.  Also,  Stat 
CrimeB,  (|  478-499.  Carrying 
Weapons,  as  to  both  law  and  pro- 
cedure, see  Stat  Crimes;.  Challeng- 
ing, see  DueUins. 


CHAPTER  CVI 


CHAMPERTY  AND  MAINTBNANCB. 


Consult ~> for  the  law  of  these  offenses.  New  Crim.  Law,  11,  || 121-140; 
Stat  Crimes,  §  232.  And  compare  with  Babbatbt.  For  the  indictment, 
etc.,  Dir.  ft  F"  §§  269，  270;  Vol. II,  §  530  (2). 

§ 154.  Form  of  Indictment. ~ Maintenance  so  far  includes 
champerty  that  the  indictment  for  the  one  will  indicate  how 
the  other  should  be.  Chitty^s  form  for  maintenance  avers 
that  at  a  time  and  place  stated,  the  defendant  "did  un- 
justly and  unlawfully  maintain  and  uphold  a  certain  suit 
which  was  then  depending  in  the  court  [describing  it], 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  to  the  manifest  hindrance  and  disturbance 
of  justice,  and  in  contempt,  etc.,  to  the  great  damage  ®*  of 
the  said  X,  and  against  the  peace,  etc.  ，  ，  ®® 

§ 155.  "Against  Form  of  Statute ノ, ~ *《 Maintenance," 
says  CMtty，97  "is  an  offense  at  common  law"  and  fur- 
ther prohibited,  on  pain  of  fine  and  imprisomnent,  by 1 
Edw.  3,  c. 14:.，，9»  As,  if  this  statute  is  of  force  in  this 
country,  it  is  here  common  law,  this  conclusion  would  seem 
needless  with  us,  whether  required  in  England  or  not;  ex- 
cept when  the  indictment  is  on  a  statute  of  the  State. 

§ 156.  Sufficiency  otherwise. ~ There  is  reason  for  doubt 
whether  it  is  sufficient  simply  to  say,  as  in  the  above  form, 
that  the  defendant  * '  did  unjustly  and  unlawfully  maintain 
and  uphold  ，，  the  suit.i  The  forms  in  Tremaine  ^  are,  in 
this,  somewhat  more  minute. 


95.  Needless    Vol. II,  §  649  (1), 

96.  2  Chit  Crim.  Law,  234.  This 
Is  aabstantially  the  form  in  Burn. 
Just  tit  Maintenance.  For  forms 
somewhat  more  elaborate,  eee  Rex 
V.  Langristi,  Trem.  P.  C. 176;  Rex 
V.  Price,  Trem.  P.  C. 177. 


97.   2  Chit  Crim.  Law,  234,  note. 

98. 1 Hawk,  P.  C.  (Curw.  Ed.)  p. 
462,  §  38. 

99.  Referring  also  to  20  Edw.  3, 
c.  4, 1 Rich.  2,  c.  4;  32  HeiL  8,  c.  9. 

1. See  ante,  § 17  et  seq. 

2.   Ante,  § 154,  note. 
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CHEATS  AND  FALSB  PRETENCES. 

|§ 157.  Introduction. 

159- 161.  Indictment  for  Common  law  Cheat. 

162- 186.   Same  for  Statutory  Falae  Pretences. 

187- 193.   The  Evidence. 

194- 196.   Procedure  for  the  Attempt 

197, 198.  Questions  of  Practice. 

Consult ~> for  direct  expositions  of  the  law  of  Common  law  Cheat,  New 
Crlm.  Law,  11,  §§ 141-168;  of  Statutory  False  Pretences,  lb"  §§  409-488. 
Collateral,  as  to  both,  see  the  indexes  under  the  several  titles  "Cheats" 
and  "False  PretenceB;"  and  consult  Stat  Crimes  as  to  both.  For  the 
indictment,  etc.,  for  the  Common  law  Cheat,  Dir.  ft  F.,  §§  271-277;  for  False 
Pretences,  lb"  §§  418-434.  For  yaiiouB  further  questions  of  procedure, 
consult  the  Indexes  to  the  present  volumes. 

§ 157. 1. In  this  Volume, ~ contrary  to  the  course  in 
* 《 New  Criminal  Law,  ，  ，  the  procedure  both  for,  the  common 
law  cheat  and  for  statutory  false  pretenses  is  for  conven- 
ience treated  together  in  a  single  chapter. 

2.  How  Chapter  divided.— We  shall  consider.  I.  The  In- 
dictment for  the  Common 】aw  Cheat;  II.  The  Indictment 
for  Statutory  False  Pretences;  TIL  The  Evidence;  IV.  The 
Procedure  for  the  Attempt  ；  V.  Questions  of  Practice. 

I.  The  Indictment  for  the  Comomn  Lata  Cheat. 

§ 158. 1. In  Directions  and  Forms, ― this  subject  is 
pretty  fully  explained,  and  various  forms  for  the  indict- 
ment are  given.' 

2.  In  Principle,  and  by  the  Combined  Authorities, ~ the 

several  elements  of  the  offense  must  be  alleged,  and  with 
due  particularity;  namely,  the  symbol  or  token,  set  out  in 
a  manner  to  appear  on  the  face  of  the  averment  to  be  of 

3.  Dir.  &  F.  271-277. 
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the  indictable  sort,  how  it  was  addressed  to  the  person 
operated  upon,  and  how  it  accomplished  a  fraud,  and  what 
fraud.  Or  if  the  defendant  did  not  succeed  in  what  he 
undertook,  the  indictment  may  stop  short  and  show  a  pun- 
ishable attempt.*^ 

§ 159. 1. Specific. ~ In  an  indictment  for  selling  beer 
without  paying  duty,  it  was  adjudged  too  general  to  say 
that  the  defendant  thus  disposed  of  "divers  quantities." 
But  the  charge  that  the  sale  was  made  to  '  *  divers  liege  sub- 
jects of  the  king"  was  sustained;  because  "the  informer 
may  not  know  the  name  of  the  person;"  and,  it  was  added, 
an  "indictment  for  the  murder  of  a  person  unknown  is 
good. , ,  6  Whence  we  infer  that  where  the  name  is  known, 
it  must  be  set  out;  and  so  it  has  been  held  on  an  indict- 
ment for  selling  by  false  weights, ~ **to  divers  persons"  not 
being  sufficient, 

2.  The  Token, ~ it  appears,  need  only  be  described  with 
such  minuteness  as  to  bring  it  affirmatively  within  the 
law.® 

§160.  "Common  Cheat ノ， 一 To  allege  simply  that  the 
defendant  is  a  "common  cheat,"  specifying  no  acts,  is  in- 
adequate, 

§ 161.  Averment  and  Proof ~ must  correspond;  as,  where 


4.  New  Crim.  Law,  II,  §§ 143- 
160. 

5.  New  Crim.  Law.  H,  § 168; 
post,  §S 194-196.  And  see,  for 
forms,  Matthews  Crim.  Law,  472; 
Archb.  Crim.  PL  &  Ev. (10th  Lond. 
Ed.)  296;  Reg.  v.  Orbell, 6  Mod.  42; 
Reg.  V.  Vreones,  1891, 1 Q.  B.  S60; 
Rex  V.  Worrell,  Trem.  P.  C. 106; 
Reg.  V.  Eagleton,  Dears,  376;  P. 
Fiflh,  4  Par.  Cr.  206;  Rex  Bonny. 
Trem.  P.  C. 106;  Rex  ▼•  Edwards, 
Trem.  P.  C. 103;  Rex  Saunders, 
Trem.  P.  C. 100;  Rex  v.  Taydler, 
Trem.  P.  C.  94;  Rex  v.  Betsworth, 
Trem.  P -  C.  93;  Rex  Arnope, 
Trem.  P.  C.  91; Rex  v.  Govers,  Say, 


206;  Rex  V.  Bower,  Cowp.  323.  And 
see  further,  as  to  the  form.  S. 
Boon,  4  Jones  (N.  C).  463;  U.  S.  v. 
Warner,  26  Fed.  Rep.  616;  Tatum 
V.  S"  58  Ga.  408. 

6.  Rex  V.  Gibbe, 1 Stra.  m,  8 
Mod.  58.    See  Vol. II,  §§  646-563. 

7.  S.  V.  Woodson,  6  Humph.  66, 
And  see  P.     Fish,  4  Par.  Cr.  206. 

8.  S.  V.  Woodson,  supra;  S.  ▼• 
Boon,  4  Jones  (N.  C.)  463.  And  see 
this  case  as  to  other  ingredients  of 
the  offense.  S.  v.  Baker,  67  Kan. 
641, 46  P.  94T. 

9.  Vol. n,  S  630  (2)  ；  S.  John- 
son, 1 D.  Chip.  129;  Reg.  v.  Han- 
non,  6  Mod.  Sll. 
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the  cheating  was  charged  to  be  in  an  executed  contract, 
and  the  evidence  showed  an  executory  one,  which  was  aban- 
doned before  consmmnation,  the  variance  was  fatal" 

n.   The  Indictment  for  Statutory  False  Pretenses. 

§ 162.  Being  upon  a  Statute, ~ the  indictment  must  con- 
form to  its  particular  terms;  varying  with  them,  and  fol- 
lowing in  all  other  respects  the  roles  for  statutory  indict- 
ments given  in  the  preceding  volume."  Still, — 

§ 163. 1. In  Fundamentals, ~ while  the  statutory  words 
aifier,  the  elements  of  the  offense  defined  by  them  are  sub- 
stantially the  same  in  all.  So  that ~ 

2.  The  Allegations, ~ to  cover  those  elements,  must  set 
out  the  pretence  or  pretences,  charge  them  to  be  false, 
known  by  the  defendant  to  be  so,  made  to  a  person  named 
to  defraud  him  or  another,  by  means  whereof  he  obtained 
from  the  defrauded  person  some  specified  thing  of  value  of 
a  sort  included  in  the  statutory  inhibition.  Herein  the 
statutory  words  and  phrases  should  be  employed,  and  the 
facts  be  given  with  such  minuteness  and  directness  as  to 
satisfy  the  common-law  rules  of  criminal  pleading."  And ~ 


10.  S.  V.  Corbett, 1 Jones  (N. 
C.)  264'.  And  see  ante,  § 120;  post, 
§  260. 

11.  Vol. II,  §  693  et  86q.  S.  ▼• 
Lynn,  8  Pen.  (Del.)  316,  51 A.  878; 
Bnmaugh  v.  S., 173  Ind.  488.  90  N. 
E. 1019.  Such  a  statute  is  strictly 
constraed.  S.  Brown, 143  Wia. 
405, 127  N.  W.  966. 

12.  See,  for  example,  Archb. 
Crim.  PI. &  Ev. (10th  Lond.  Ed.) 
289;  Reg.  Giles,  Leigh  &  C.  602; 
S.  V.  Locke,  86  Ind.  419;  Baker  v. 
f5.,  81 Ohio  St  814;  Reg.  Bowen, 
18  Q.  B.  790;  Hamilton  Reg.,  2 
Cox  C.  C. 11， 9  Q.  B.  271;  Oliver  v. 
8"  87  Ala.  134;  C.  Hulbert, 12 
Met  446;  Reg.  v.  Kerrigan,  Leigh 
&  a  883,  9  Cox  C.  C.  441;  Rex  v. 


Airey,  2  East*  80;  Mathews  v.  S., 10 
Tex.  Ap.  279;  P.  ▼•  Sully,  6  Par. 
Cr. 142;  Maley  v.  S.,  31 Ind.  192; 
S.  V.  Call, 48  N.  H. 126;  White  v. 
S.,  8  Tex.  Ap.  605;  S.  v.  Scott,  48 
Mo.  422;  S.  V.  Prltchard,  86  Conn. 
319;  S.  Pryor,  30  Ind.  350;  Todd 
V.  S.,  81 Ind.  614;  S.  v.  Dowe,  27 
Iowa,  273, 1 Am.  R.  271;  Owens  v. 
8.,  88  Wis.  496,  53  N.  W.  736; 
Barton  v.  P., 135  HI.  406,  25  Am. 
St.  376,  26  N.  E.  776;  C.  v.  Drew, 
168  Mass.  588,  27  N.  E.  698;  Reg. 
V.  Gordon,  23  Q.  B.  D.  854, 16  Cox 
C.  C.  622;  C.  Lee, 149  Mass. 
179,  21 N.  E.  299;  Reg.  v. 
Kelleber, 14  Cox  C.  C.  48; 
C.  V.  Howe, 182  Mass.  260;  S. 
Williams, 108  Ind.  236,  2  N.  B.  685; 
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§ 164.  "Contrary  to  Statute.' —There  must  be  the  con- 
clusion "contrary  to  the  form  of  the  statute ノ， "  Thus, 一 

§ 165.   First.   Specifying  the  Pretences : 一 

The  Words  "False  Pretences" — are  not  alone  sufficient 
in  allegation  ；  the  particular  pretences  must  be  specified," 
both  as  notice  to  the  defendant  of  what  he  is  to  answer 
to,ia  and  as  enabling  the  court  to  discern  their  indictable 
quality"  And  if  in  the  particular  case  anything  else  is 
essential  to  the  latter  purpose,  it  must  be  stated." 

§ 166. 1. Sufficient  in  Law— must  be  the  pretense  set 
out;  for  example,  it  must  be  of  an  existing  fact,  not  a  prom- 
ise.^® And  it  must  be  stated  in  a  form  direct,  not  argumen- 


Freeman  v.  S.，  20  Tex.  Ap.  558; 
Jones  V.  S.，  22  Fla.  532;  C.  v. 
Stevenson, 127  Mass.  446;  S.  v. 
Porter,  75  Mo.  171; S.  v.  Dowd,  95 
Mo.  163，  8  S.  W.  7;  S.  V.  Bradley, 
48  Conn.  585;  Wagoner  v.  S.,  90 
Ind.  504;  S.  V.  Eafion,  86  N.  C.  674; 
S.  V.  Dickson,  88  N.  C.  643;  P.  v. 
Oyer  and  Terminer  Court,  83  N.  Y. 
436;  Redmond  v.  8"  35  Ohio  St.  81; 
S.  V.  Bradley,  68  Mo.  140;  S.  t. 
Small  wood,  68  Mo.  192;  S.  v. 
Holmes,  82  N,  C.  607;  S.  v.  Lam- 
beth, 80  N.  C.  393;  S.  V.  Paul, 69 
Me.  215;  S,  V.  McConkey,  49  Iowa, 
499;  P.  V.  Higbie,  66  Barb.  131; S. 
V.  Crocker,  95  Mo.  389,  8  S.  W.  422; 
Mathena  v.  S,, 15  Tex.  Ap.  473; 
Allen  V.  S.， IG  Tex.  Ap.  150;  S.  v. 
Janson,  80  Mo.  97;  Hirshfield  v.  S., 
11 Tex.  Ap.  207;  Gregg  v.  P.,  98  111. 
Ap.  170;  Smith.  T.  Com., 141 Ky. 
534； 133  S.  W.  228;  Coblentz  v.  S., 
84  Ohio,  235,  95  N.  E.  768;  S.  v. 
HubankB  (Miss.  1911), 56  So.  163; 
S.  V.  Van  Gimten,  84  Ohio,  177,  95 
N.  E.  662;  S.  V.  Uchliter,  95  Mo. 
402,  8  S.  W.  720;  S.  v.  Clay, 100  Mo. 
571, 13  S.  W.  821;  P.  V.  Moran, 161 
N.  Y.  657,  57  N.  E. 1120. 


13.  Reg.  V.  Walker, 10  TJ.  C.  Q. 
B.  465. 

14.  Rex  V.  Mason,  2  T.  R.  681, 1 
Leach,  487;  Rex  v.  Munoes,  7  Mod. 
315;  8.  c.  nom.  Rex  v.  Munoz,  2 
Stra.  1127;  Burrow  t.  S.,  7  Bng. 
65;  Glackan  t.  C,  3  Met.  Ky.  232; 
Hamilton  v.  S.' 16  Fla.  288;  C.  v. 
Frey,  50  Pa.  245;  Warrington  v.  S., 
1 Tex.  Ap.  168;  C.  v.  Bracken, 14 
Phila.  342;  S.  v.  Switzer,  63  Vt 
604,  25  Am.  St.  789,  22  A.  724.  But 
see  S.  V.  Joaquin,  43  Iowa,  131; S. 
V.  Phelps,  41 Wash.  470,  84  Pa.  24. 

15.  Vol. II,  §§  517-531. 

16.  March  v.  P"  7  Barb.  391; S. 
V.  Lambeth,  80  N.  C.  393,  395;  S.  v. 
Dyer,  41 Tex.  520;  Puller's  Case,  2 
East  P.  C.  837;  Du  Brul  v.  S.,  85 
Ohio,  52,  87  N.  E.  837. 

17.  Bonnell  v.  8"  64  Ind.  498. 

18.  New  Crlm.  Law,  11,  S  41S- 
428;  Parker  v.  S.,  98  Ark.  575, 137 
S.  W.  253;  S.  V.  Ferris, 171 Ind. 
562,  86  N.  E.  993;  S.  v.  Mullen, 161 
la.  392, 131 N.  W.  679;  McDowell 
V.  Com., 136  Ky.  8, 123  S.  W.  313; 
or  an  opinion,  S,  v.  Marion,  285  Mo. 
359, 138  S.  W.  491;  P.  v.  Miller, 
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tative"  Therefore  an  allegation  which  did  not  distinguish 
clearly  whether  it  was  promise  or  fact,  was  adjudged  ill" 
Still,— 

2.  The  Particulars  of  a  Contract,— which  led  to  the  ob- 
taining of  the  thing,  such  contract,  it  is  perceived,  not  be- 
ing a  pretence,  need  not  be  given."  And 一 

§ 167.  In  Connection  with  the  Other  Allegations, ― not 

as  apart  from  them,  must  be  considered  that  of  the  false 
pretense;  so  that  on  the  latter  alone  the  crime  need  not 
fully  appear" 

§ 168.   Secondly.    Negativing  the  Pretences : ― 

Essential ~ is  a  distinct  averment  that  the  pretences  were 
false.sa  And  not  under  all  circumstances  will  general 
words  of  negation  be  adequate  ；  but  where  a  proper  inform- 
ing of  the  prisoner  of  what  he  is  to  respond  to  requires" 
the  particulars  of  the  falsity  must  be  stated.sB   Under  the 


169  N.  Y.  339,  62  N.  B.  418;  Taylor 
V.  Ter.,  2  Okla.  Cr.  Ap. 1, 99  P. 
«28;  S.  T.  Phelps,  41 Wash.  470，  84 
P.  24. 

19.  Vol.  I,  §  325  (2,  6)  ；  Vol. II, 
$  508.  Pretences  must  be  Buch  as 
will  deceive  a  person  of  ordinary 
intelligence.  S.  v.  Phelps,  41 Wash. 
470.  84  P.  24. 

20.  Reg.  T.  Henshaw,  Leigh  ft 
C.  444,  449.  And  see  Reg.  v.  Walne, 
11 Cox  C.  C.  647;  S.  T.  Webb,  26 
Iowa,  ^62.  Silence  as  to  material 
facts  is  not  false  pretenses.  Stumpff 
T.  P.,  51 Colo.  202, 117  P.  134. 

21.  C.  V.  Blanchette, 167  MasB. 
486,  489,  32  N.  E.  658;  P.  v.  Weil, 
244  111.  176,  91 N.  E. 112. 

22.  C.  V.  Coe, 116  Mass.  481; 
Oliver  V.  S.，  37  Ala.  184;  Lesser  v. 
P.,  78  N.  Y.  78;  Cowles  t.  S.,  50 
Ala.  454.  See,  as  illustrative,  and  • 
query  C.  v.  Wolcott, 10  Cush.  61; 
Parker  v.  8.,  98  Ark.  575. 137  S.  W. 

m 


23.  Rex  V.  Perrott,  2  M.  ft  S. 
379;  P.  V.  Haynes, 11 Wend.  557; 
Amos  V.  S., 10  Humph.  117;  War- 
rington V.  S., 1 Tex.  Ap.  168;  S.  v. 
Webb,  26  Iowa,  262;  S.  v.  Levi,  41 
Tex.  563;  S.  v.  Pickett,  78  N.  C. 
458;  S.  V.  Smith,  S  Blackt  489;  S. 
V.  Trlsler,  49  Ohio  St  583,  31 N.  E. 
881; S.  V.  Palmer.  50  Kan.  318,  32 
P.  29;  Com.  V.  Caldwell  (Ky.  1909), 
121 S.  W.  480;  U.  S.  V.  Post, 113 
F.  862;  Campbell  v.  S., 154  Ind. 
309,  56  N.  E.  665;  P.  v.  Griffith, 
122  Cal.  212,  54  P.  725;  S.  T.  Tripp, 
113  Iowa,  698,  84  N.  W.  546;  Com. 
V.  Viser,  24  Ky.  U 1161, 70  S.  W. 
832;  Com.  V.  Sessions, 169  Mass. 
329,  47  N.  E. 1034;  Cannlngham  t. 
S.,  61 N.  J.  L.  666,  40  A.  696. 

24.  Ante,  § 165. 

25.  S.  V.  Lambeth,  80  N.  C.  393, 
395;  Keller  v.  S.,  51 Ind.  Ill; S. 
V.  Trlsler,  supra.  And  the  proofs 
win  be  limited  by  the  particulars. 
Barber  v.  P., 17  Hun,  366;  S.  v. 
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leading  statutes,  which,  like  the  repealed  one  of  30  Geo.  2, 
c.  24,  § 1， have  the  words  "knowingly  and  designedly  by 
false  pretence  or  pretences, "  it  is  common  to  cover  for- 
mally the  statutory  terms  by  saying  that  the  defendant 
"falsely"  pretended;  but  the  word  "falsely,"  in  this 
connection,  does  not  render  nimecessaiy  the  distinct  and 
positive  averment  that  the  pretences  were  false.^*  Nor, 
where  the  latter  averment  appears,  is  the  adverbial 
< ' falsely ，  ，  essential" 

§ 169.  Where  more  Pretences  than  One ~ are  set  out,  it 
suffices  to  negative  not  necessarily  all,  but  so  many  of  them 
as  adequately  show  an  offense, ~ the  rest  being  rejected  as 
surplusage" 

§ 176.  Thirdly.  Alleging  only  a  Part  of  the  Pretences  •• 一 
.1. It  is  not  111 ~ to  set  out  only  a  part  of  the  pretences 
employed,  if  still  an  offense  appears, i So, — 

2.  To  lay  a  Part  inadequately— does  not  destroy  the 
indictmenty  if,  rejecting  the  part  as  surplusage,  an  offense 
is  duly  disclosed." 

§ 171.  Fourthly.  The  Proofs  not  covering  All: 一 
It  is  Sufficient— to  prove  enough  of  the  false  pretences 
laid  to  show  an  offense,  though  the  rest  are  not  proved.'* 


WllBon  (Kan.  1905),  80  P.  639;  S. 
Murphy,  68  N.  J.  L.  235,  52  A.  279； 
S.  V.  Ryan,  84  Wash.  697,  76  P.  90; 
Waterman  v.  S" 114  Ga.  262,  40  S. 
E.  262. 

26.  New  Crlm.  Law,  tl,  i§  411- 
414. 

27.  3  Chit.  Crlm.  Law,  lOOS-1021; 
Archb.  Crlm.  PI. k  Br.  (10th  Lond. 
Ed.)  289;  S.  V.  Call, 48  N.  H. 126. 

28.  Rex  V.  Perrott,  2  M.  A  S. 
379. 

29.  Rex  T.  Alrey,  2  East,  80,  2 
East  P.  C.  831.  And  see  Rex  v. 
Fuller, 1 B.  A  P.  180;  Rex 
Howarth,  3  Stark.  Rex  v.  Hender- 
Bon,  2  Moody,  192;  Reg.  v,  Bowen, 
18  Q.  B.  790. 


80.  C.  V.  Morrm,  8  Cusli.  571； 
S.  V.  Smith,  8  Blackt  489;  Skiff 
V.  P.,  2  Par.  Cr. 139.  See  Brltt  v. 
S"  9  Humph.  31； Barton  v.  P., 136 
in.  405,  25  Am.  St  375,  25  N.  B. 
776;  Com.  V.  O'Brien, 172  Haas. 
248,  52  N.  E.  77;  Cunningham 
S.,  61 N.  J.  L.  666,  40  A.  696. 

81.  Cowen  v.  P., 14  111.  848. 

82.  C.  V.  Parmenter, 121 Mass. 
864. 

33.  Rex  V.  Hill,  Robs,  k  Ry. 190; 
Brltt  S.,  9  Humph.  81; P. 
Haynes, 14  Wend.  546,  548,  28  Am. 
D.  630;  S.  Dunlap,  24  He.  77; 
S.  V.  MiUs, 17  Me.  211;  P.  v. 
Wakely,  62  Mich.  297,  28  N.  W. 
871;  New  Crlm.  Law,  n,  ^  418; 
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§ 172.  Fifthly.  Defendant's  Knowledge  of  the  Falsity  ： 一 

1.  The  Repealed  Statutes— of  30  Geo.  2,  c.  24,  § 1, and 

52  Geo.  3,  c.  64,  § 1, had  the  words  "knowingly  and  de- 
signealy;""  under  which  statutes  the  indictment  must, 
of  course,  charge  the  defendant's  knowledge  of  the  fal- 
sity of  the  ptetense.  But 一 

2.  Omitted ~ are  these  words  from  7  &  . 8  Geo.  4,  c.  29, 
§  53,  and  24  &  25  Vict.  c.  96,  §  88; yet  under  them  such 
knowledge  is  still  held  by  construction  to  constitute  a  part 
of  the  offense,  and  the  averment  thereof  to  be  essential. 
The  American  doctrine  is  the  same" 

§ 173.  Sixthly  Specifying  Thing  obtained,  and  from 
whom : — 

1. Not  Everything ~ obtained  by  false  pretences,  but 
only  what  is  within  the  statutory  terms,  is  indictable" 
Hence,  and  that  the  defendant  may  know  to  what  he  is  to 
answer, 88  the  thmc:  obtained  must  be  specified,  and  in  a  way 
enabling  the  court  to  see  that  it  is  within  the  statute.'* 
There  is  authority  for  requiring  the  description  to  be  as 


p.  V.  Smith,  3  Cal. Ap.  62,  84  P. 
449;  8.  T.  Keyes, 196  Mo.  136,  93 
S.  W.  801, 6  L.  R.  A.  (N.  S.)  369; 
8.  V.  Dexter, 115  Iowa,  678,  87  N.  W. 
417;  Woods  V.  S., 133  Ala.  162,  31 
So.  984;  S.  V.  HolUngBworth, 132 
Iowa,  471, 109  N.  W. 1003.  In  Cali- 
fornia pretenses  must  be  proved  by 
two  witnesses  or  one  witness  and 
corroboration.  P.  v.  Howard, 135 
Cal.  266,  67  P.  148. 

34.  New  Crlm.  Law,  II,  §  411. 

35.  lb.,  §§  412,  413. 

36.  lb"  §  471 (3);  Reg.  v.  Phi レ 
potts, 1 Car.  &  K. 112;  S.  t.  Wil- 
son, 2  Mill,  135;  R(eg.  v.  Keighley, 
Dears.  B. 145,  7  Cox  C.  C.  217, 
20  Eng.  L.  jSk  Eq.  546;  Reg.  v.  Hen- 
derson, 2  Moody,  192,  200  Car.  ft 
M.  328;  S.  V.  Blauvelt,  9  Vroom, 
306;  Maranda  t.  S.,  44  Tex.  442; 


Hlrsch  V.  S., 1 Tex.  Ap.  393;  S. 
Hurst, 11 W.  Va.  54.  See  Rex  ▼• 
Howarth,  3  Stark.  26;  C.  T.  Hulbert, 
12  Met.  446;  S.  v.  Smith,  8  Blackf. 
489;  Arnold  v.  S., 11 Tex.  Ap.  472; 
EppBteln  V.  S., 11 Tex.  Ap.  480; 
Vol. II,  §§  523,  623  et  seq. 

37.  New  Crlm.  Law,  II,  §§  476- 
484. 

38.  Ante,  §§ 165,  168. 

39.  Schleisinger  v.  S.， 11 Ohio 
St.  669;  Hamilton  v.  Reg.,  9  Q.  B. 
271, 2  Cox  C.  C. 11; Houston  v.  8., 
153  A,  261, 4 &  So.  228;  Wheeler  v, 
P..  49  Colo.  402, 113  P.  312;  Sulli- 
van V.  S.,  44  Fla.  155,  32  So.  106; 
Johnson  v.  S.  (Tex.  Cr.  Ap.  1909), 
123  S.  W. 143;  Bates  v.  S., 124  Wis. 
612, 103  N.  W.  251; S.  v.  Hurst, 11 
W.  Va.  54;  Oglesby  v.  S., 132  Ga. 
506,  51 S.  E.  505. 
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minute  as  in  an  indictment  for  larceny;  ^  and  "twenty- 
five  dollars  in  money,,,"  "board,""  and  "goods  and 
money, ，  48  have  been  severally  adjudged  too  general.  The 
indictment  need  not  mention  all  the  property  in  fact  ob- 
tained, any  more  than  all  the  pretences  employed."  And ― 

2.  The  Ownership ~ must  be  averred,"  or  a  valid  rea- 
son "given  for  the  omission. " Money  sent  by  a  hus- 
band to  Ms  wife  for  her  support  must  be  laid  as  his."  A 
bailor  is,  for  the  purposes  of  this  averment,  an  owner, 化 
the  same  as  in  larceny" 

3.  The  Name  of  the  Person— defrauded,*^^  and  that  of 


40.  P.  V.  Conger, 1 Wheeler 
Crim.  Cas.  448,  450;  Smith  v.  S.,  33 
Ind.  159;  Treadaway  v.  S.,  37  Ark. 
443;  Jamison  v.  S.,  37  Ark.  445,  40 
Am.  R. 103;  S.  V.  Reese,  83  N.  C. 
637.  And  see  New  Crim.  Law,  II, 
§§  477-479  ；  Deftwich  v.  C"  20  Grat 
716;  Maxey  v.  S.，  85  Ark.  499, 108 
S.  W. 1135;  S.  V.  Jackson, 128  Iowa, 
543, 105  N.  W.  51; Appleby  v.  S.， 
63  N.  J.  L.  526,  42  A.  847;  S.  V. 
Morgan, 109  Tenn.  157,  69  S.  W. 
976;  S.  V.  Phelps,  41 Wash.  470,  84 
P.  24;  Bates,  v.  S., 124  Wis.  612, 103 
N.  W.  201. 

41. Smith  V.  S.,  supra.  See  Reg. 
V.  Godfrey,  Dears.  &  B.  426,  7  Cox 
C.  C.  392.  Contra,  Oliver  y.  8.，  37 
Ala.  134.  The  expression  "divers 
United  States  treasury  notes  and 
national  bank  notes  and  frac- 
tional currency  notes,  amounting, 
in  the  whole,  to  one  hundred  and 
fifty-eight  dollars,  and  of  the  value 
of  one  hundred  and  fifty-eight  dol- 
lars," was  adjudged  adequate.  S. 
V.  Hurst, 11 W.  Va.  54.  And  see  S. 
V.  Kube,  20  Wis.  217,  91 Am.  D. 
890;  Edwards  v.  S.,  49  Ala.  384. 

42.  Reg.  V.  McQuarrie,  22  U.  C. 
Q.  B.  600. 

43.  S.  V.  Reese,  supra. 

44.  P.  V.  Parish,  4  Denlo,  158. 


45.  Sill V.  Reg" 1 Ellis  &  B.  553, 
Dears.  132, 16  Eng.  L.  &  Eq.  375; 
Reg.  V.  Kenrick,  Dav.  &  M.  208,  & 
Q.  B.  49  ；  S.  V.  Smith,  8  Blackf.  489  ； 
Reg.  V.  Martin,  3  Nev.  &  P.  472,  8 

A.  &  E.  481;  Reg.  v.  Walker, 10  U. 
C.  Q.  B.  465;  Halley  v.  S.,  43 Ind. 
509;  Reg.  V.  Norton,  8  Car.  &  P. 
196;  Washington  v.  S.,  41 Tex.  583; 
Leobold  v.  S.,  33  Ind.  484;  Reg.  v. 
Godfrey,  supra;  Mays  v.  S"  28  Tex. 
Ap.  484;  S.  V.  Blizzard,  70  Md.  385, 
14  Am.  St.  366, 17  A.  270.  See 
Mack  V.  S.,  63  Ala.  138;  S.  v.  Miller, 
153  Ind.  229,  54  N.  E.  808;  Strick- 
land V.  S.,  51 Fla.  129,  40  So.  178; 
S.  V.  Jackson, 128  Iowa,  543, 105 
N.  W.  51. 

46.  S.  V.  Lathrop, 15  Vt  279. 
See  post,  §  718. 

47.  C.  V.  Davis,  9  Cush.  288. 

48.  Britt  V.  S.,  9  Humph.  31 

49.  Post,  §  721. 

50.  S.  V.  Horn,  93  Mo. 190 
(overruling  S.  v.  Myers,  82  Mo. 
558)  ；  Reg.  V.  Sowerby,  1894,  2  Q. 

B.  173;  S.  V.  McChesney,  90  Mo. 
120, 1 S.  W.  841;  P.  V.  Cline,  44 
Mich.  290;  Bates  v.  S., 124  Wis.  612, 
103  N.  W.  251.  Name  of  Corpora- 
tion. P.  V.  Russell, 156  Cal.  450, 
105  P.  416;  see  also,  S.  t.  Horn,  93 
Mo.  190,  6  S.  W.  96. 
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the  one  to  whom  the  pretence  was  addressed,"  should  be 
averred.  And 一 

§ 174.  Different  Persons. 一 Since  the  pretences  may  be 
addressed  to  one  to  defraud  another,  and  the  ownership 
may  be  in  yet  another,  while  the  legal  effect  of  the  transac- 
tion may  differ  from  its  outward  form,  the  allegation  may 
cover  the  facts  as  viewed  either  legally  or  outwardly" 

§ 175.  Seventhly.  Connecting  the  Pretences  and  the 
Accomplished  Fraud : 一 

To  constitute  the  Completed  Offence, ~ the  thing  must 
be  obtained,  the  allegation  whereof  must  be  in  words  fully 
covering  the  idea;  so  that  in  some  cases  the  single  word 
"obtained"  suffices,  and  in  others  a  delivery  must  be 
charged"  Such  obtaining  must  not  come  independ- 
ently of  the  false  pretences,  but  by  their  means  ； " 
so  must  be  the  aIIegatioii，。*^  and  sufticiently  in  detail  to 


51.  Reg.  V.  Sowerby,  supra,  In 
which  the  indictment  in  Reg.  v. 
Hunter, 10  Cox  C.  C.  642,  was 
deemed  111;  Bailey  v.  S., 158  Ala. 
18,  48  So.  791. 

52.  Compare  Vol.  I,  §§  332-334; 
New  (Mm.  Law,  II,  §  472;  C.  v. 
Call, 21 Pick.  515;  P.  v.  Krummer, 
4  Par.  Cr.  217;  Reg.  v.  Dent. 1 Car. 
&  K.  249;  C.  V.  Davis,  9  Cush. 
283;  S.  V.  Crowley, 10  Vroom,  264; 
Reg.  V.  Moseley,  Leigh  &  C.  92,  9 
Cox  C.  C. 16.  See  Thompson  v.  P., 
24  111. 60,  76  Am.  D.  733. 

53.  Haines  v.  Territory,  3  Wyo. 
167, 13  P.  8;  S.  V.  McGinnis,  71 
Iowa,  685,  33  N.  W.  338  ；  S.  v.  Clark, 
72  Iowa,  30,  33  N.  W.  340;  S.  v. 
Lewis,  26  Kan.  123;  S.  v.  Blizzard, 
70  Md.  385, 14  Am.  St.  366, 17  A. 
270;  S.  V.  Swltzer,  63  Vt.  604,  25 
Am.  St.  789,  22  A.  724;  Roberts  v. 
S.  (Ark.), 108  S.  W.  842;  West  v. 
S.,  63  Neb.  257,  88  N.  W.  503.  "In- 
duced" is  eauivalent  to  "obtained." 


S.  V.  Brown, 143  Wis.  405, 127  N.  W. 
956. 

54.  New  Crim.  Law,  II,  §§  460- 
462. 

55.  Enders  v.  P.,  20  Mich.  233; 
S.  V.  Saunders,  63  Mo.  482;  Cowles 
V.  S.,  50  Ala.  454;  Clifford  v.  S.，  66 
Ind.  245;  S.  v.  Penley,  27  Conn. 
587;  White  v.  S.，  3  Tex.  Ap.  605; 
Jones  V.  S.,  50  Ind.  473,  478,  479; 
C.  V.  Diinleay, 153  Mass.  380,  26  N. 
E.  870;  Reg.  v.  Sllverlock,  1894,  2  Q, 

B.  766;  Cowan  v.  S.,  22  Neb.  519, 
24  N.  W.  247;  S.  v.  Nelmeir,  66 
Iowa,  634;  Sutton  v.  S.， 14  Tex.  Ap. 
518;  Ervln  v.  S., 11 Tex.  Ap.  536; 
Pendry  v.  S., 18  Fla.  191; S.  v. 
Metsch,  37  Kan.  222, 15  P.  251; S. 
V.  Jordan,  34  La.  Ann.  1219.  And  see 
Reg.  V.  Martin  (Law  Rep.), 1 C. 

C.  56;  P.  V.  Emmons, 13  Cal.  Ap. 
487, 110  P.  151; S.  V.  Johnston, 154 
Mo.  Ap.  265, 134  S.  W.  38;  S.  v. 
Whedbee, 152  N.  C.  770,  67  S.  E. 
60;  S.  V.  Merry,  20  N.  D.  337, 127 
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put  the  defendant  in  a  position  duly  to  make  his  defence" 

§ 176.  The  Words  of  most  of  the  Statutes— are  to  this 
effect.  Beyond  which,  and  independently  of  the  words, 
this  result  comes  from  the  general  principles  of  the  law  of 
the  offense."  Such  law  may  even  require  the  averment  to 
be  expanded  beyond  the  statutory  terms,'*®  For  example, 
though  in  terms  the  statutes  ordinarily  require  only  that 
the  thing  shall  be  "obtained  by"  the  false  pretence,  allega- 
tions that  the  defrauded  person  relied  on  it,  and  other  like 
particulars  disclosing  the  transaction,  may  be  necessary" 

§177.   Eighthly.    Alleging  the  Value  ： ― 

The  General  Rules ~ as  to  alleging  value  apply  to  these 
false-pretence  cases"  Where  the  punishment  which  the 
law  affixes,  in  distinction  from  the  discretion  of  judge  or 
jury,62  depends  in  any  degree  on  the  value  qf  the  thing  ob- 
tained, it  must  be  set  out"  It  is  not  ordinarily  necessary 
in  other  circumBtances." 

§178,   Ninthly.   Alleging  Tenor  or  Substance: 一 

1. Not  Generally ~ need  a  false  pretence  be  set  out  by 
its  tenor,  the  substance  sufficing"  Also 一 


N.  W.  83;  Robinson  v.  S.,  60  Tex. 
Cr.  Ap.  353, 132  S.  W.  354;  Sim- 
mons V  P.. 187  111.  327,  58  N.  E.  384; 
Me ほ V.  S., 117  Ala.  116,  23  So.  155; 
S.  V.  Miller, 153  Ind.  229,  54  N.  E. 
808. 

56.  C.  V.  Strain, 10  Met.  521; 
S.  V.  Bonnellp  46  Mo.  395;  C.  ▼• 
Goddard,  4  Allen,  312;  Epperson  v. 
S.,  42  Tex.  79;  Norrls  v.  S.,  25  Ohio 
St  217, 18  Am.  R.  291;  P.  v.  Gen- 
eral Sessions, 13  Hun,  395.  See  S. 
V.  Cameron, 117  Mo.  371, 22  S.  W. 
1024. 

57.  And  see  In  re  Cameron,  44 
Kan.  64,  21 Am.  St.  262,  24  P.  90. 

58.  C.  V.  Strain. 10  Met  521; 
and  other  cases  cited  to  the  last 
section. 

59.  lb.;  Johnson  t.  S., 11 Ind. 
481,  482;  S.  v.'OrvlB, 13  Ind.  569; 


S.  V.  Green,  7  Wis.  676;  S.  v.  PhU- 
brlck,  31 Me.  401;  Clark  v.  P.,  2 
bans.  329  (disapproving  the  doc- 
trine of  the  case  last  cited). 

60.  Vol. II,  §§  540,  567. 

61.  Mathews  v.  S.， 10  Tex.  Ap. 
279. 

62.  Vol.  I,  §§  77-88. 

63.  S.  V.  Ladd,  32  N.  H, 110. 

64.  P.  V.  Stetson,  4  Barb.  151, 
153;  S.  V.  Dorr,  33  Me.  498;  S.  v. 
Gillespie,  80  N.  C.  396;  Oliver  t.  S., 
37  Ala.  134;  Bates  v.  S., 124  Wis. 
612, 103  N.  W.  251. 

65.  Vol. 11,  §§  559-563. 

66.  S.  V.  Tatum,  96  Miss.  430» 
50  So.  490;  0.  V.  Call, 48  N.  H. 126； 
S.  V.  Vanderbilt,  3  Dutcher,  338;  S. 
V.  Blizzard,  70  Md.  385, 14  Am.  St 
366, 17  A.  270;  P.  v.  Well, 244  HI. 
176,  91 N.  B. 112.   The  device,  trick 
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2.  The  Doctrine  of  CoUoquinm,— and  the  like,  familiar 
in  proceedings  for  libel,  forgery,  and  some  others,  has  no 
place  in  these  false-pretence  cases"   Still, 一 

3.  The  Tenor ~ not  improbably  may  be  required  in  some 
oases  wherein  the  essence  of  the  offense  consists  of  the 
exact  words.  And 一 

4.  For  obtaining  the  Signature— to  a  written  instru- 
ment, the  tenor  of  it  was  in  Alabama  held  to  be  necessary" 
But  an  indictment  for  thus  getting  "a  check  for  the  pay- 
ment of  money,"  not  setting  it  out  at  length,  was  in 
Massachusetts  adjudged  good.®* 

§ 179.   Tenthly.   Following  the  Statutory  Words : 一 

Incorporated  into  the  Indictment ~ must  be  the  words 
and  phrases  of  the  statute,  to  the  extent  and  permitting  the 
variations  pointed  out  in  the  first  volumeJ®   Thus, 一 

§ 180. 1. The  Term  ' '  False  Pretences,  ，  —in  the  statute, 
is  not  supplied  in  the  indictment  by  "feloniously  pre- 
tend."" Bu レ 

2.  "Pretend" —" Represent  "—"Pretend"  in  the  in- 
dictment, for  "represent"  in  the  statute,  is  not  illJ^ 
And 一 

3.  Beyond  the  Statutory  Words— the  allegations  may 
even  require  to  be  expanded,^'  as  elsewhere  shown." 

or  fraudulent  representation  must 
ba  set  forth  with  sncli  particularity 
as  will  enable  accused  to  know  what 
charge  he  has  to  meet.  S.  v.  Mo- 
Cbesney,  90  Mo.  120;  0.  v.  Martin, 
226  Mo,  538,  539, 126  S.  W.  442. 

67.  lb.;  S.  V.  Call,  supra. 

68.  Langford  v.  S.，  45  Ala.  26. 
See  Oliver  v.  S.,  37  Ala.  134. 

69.  C.  V.  Coe, 115  Mass.  481. 
A  statute  excluding  evidence  of  oral 
false  representatlonB  anless  accom- 
panied by  false  pretenses  in  writ- 
ing* does  not  require  the  writing  to 
contain  the  whole  pretense,  though 
it  should  accompany  and  cor- 
roborate tbe  oral  statement   S.  v. 

3  C.  P. ——85 


Germain,  54  Oreg.  395, 103  P. 
See  post,  § 183. 

70.  Vol. II,  §§  608-622;  ante,  § 
176;  Respublica  v.  Tryer,  3  Teates, 
451; S.  V.  Williams,  8  Tex.  265; 
Bllars  V.  S.,  25  Ohio  St  385;  Reg. 
V.  James, 12  Cox  C.  C> 127,  2  Bng. 
Rep.  192;  C.  V.  Hooper, 104  Mass. 
549. 

71.  Rex  V.  Walker,  6  Car.  A  P. 
657. 

72.  Jones  v.  S.»  50  Ind.  473. 

73.  C.  V.  Strain, 10  Met  521,  523; 
C.  V.  Lannan, 1 Allen,  590;  C.  v. 
Ooddard,  4  Allen,  312. 

74.  Vol. II.  §§  623-630;  ante,  §§ 
176,  176. 
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§ 181.  "Feloniously ノ, 一 Where  the  statutory  words  are 
"feloniously"  obtain,  etc.,  and  generally  if  the  offense  in 
the  particular  State  is  felony ノ 《  the  indictment  must  say 
"feloniously.,, 

§ 182. 1. Intent.— Where  the  statute,  like  the  English 
oiie8，7T  has  the  words  "with  intent  to  defraud, * '  they  must 
be  also  in  the  indictment"  Otherwise  they  may  be 
omitted"  In  proof, 一 

2.  The  Intent  to  Defraud— may  be  inferred  from  the 
false  representation.®^   It  is  a  question  for  the  jury.si 

§ 183.   Eleventhly.   Avoiding  a  Variance : ― 

1.  Essential. ~ The  indictment  should  be  in  terms  to 
avoid  any  variance  at  the  trial  between  allegation  and 
proof .^^  Conformity  to  this  rule  is  attained  only  by  IJie 
exercise  of  a  practical  skill,  in  conjunction  with  legal 
knowledge.  Thus, 一 

2.  Substance  or  Tenor. ~ Where  the  substance  of  a  writ- 


75.  S.  V.  Tate,  6  Humph.  424;  S. 
V.  Johnson,  6  Humph.  426,  note. 

76.  S.  T.  Caldwell, 112  N.  C.  854, 
16  S.  E. 1010;  S.  V.  Bryan, 112  N. 
C.  848, 16  S.  E.  909. 

77.  New  Crim.  Law,  II，  §§  411- 
413. 

78.  Reg.  V.  James, 12  CJox  C.  C. 
127,  2  Eng.  Rep.  192;  S.  T.  Scott, 
48  Mo.  422;  S.  T.  Switzer,  63  Vt. 
604,  25  Am.  St.  789,  22  A.  724; 
Stringer  v.  S., 13  Tex.  Ap.  620;  S. 
V.  Bradley,  68  Mo.  140;  S.  v.  Small- 
wood,  68  Mo.  192.  And  see  O'Con- 
nor T.  S.,  30  Ala.  9;  Miller  v.  8" 
78  Ind.  88;  White  v.  S.,  86  Ala.  69, 
5  So.  674;  8.  T.  Phelps,  41 Wash. 
470,  84  P.  24;  P.  V.  Cohen, 147  HI. 
Ap.  393. 

79.  S.  V.  Bacon,  7  Vt  219,  222; 
Jim  V.  S.,  8  Humph.  603.  And  see 
S.  V.  Morgan, 112  Mo.  202,  20  S.  W. 
456;  S.  V.  Hazen, 104  Iowa, 16,  73 


N.  W.  359;  Isaacs  v.  S.'  7  Ga.  Ap, 
799,  68  S.  E.  338.  And  see  S.  v. 
Martin,  226  Mo.  538, 126  S.  W.  442. 

80.  P.  V.  Herrlck, 13  Wend.  87. 
And  see  Tompkins  v.  S"  33  Tex. 
228;  Robinson  t.  S.,  S3  Tex.  341; 
Reg.  V.  Gray, 17  Cox  C.  C.  299; 
post,  § 190.  Intent  must  exist  at 
time  of  obtaining  goods.  Price マ • 
S.,  49  Tex.  Cr. 131, 91 S.  W.  571. 

81. S.  V.  Scott,  supra;  Rex  v. 
Williams,  7  Car.  ft  P.  354;  Reg.  v. 
Cooper.  2  Q.  B.  D.  510. 

82.  Vol. II,  §§  483,  484a-488e; 
Reg.  V.  Butcher,  BeU,  C.  C.  6.  8 
Cox,  C.  C.  77;  Reg.  v.  Ward, 1 Cox, 
C.  C. 101; U.  S.  V.  Bowen,  3  MacAr. 
64;  Marwilsky  v.  S..  9  Tex.  Ap.  877; 
Sitman  t.  S.,  9  Tex.  Ap.  461;  Prehm 
V.  8"  22  Neb.  673,  36  N.  W.  295; 
Willis  V.  P., 19  Hun,  84;  Reg.  ▼• 
Willot. 12  Cox  C.  C.  68：  Lory  v. 
P.,  229  IlL  268,  82  N.  B.  261. 
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ing  will  suffice,®*  it  is  not  prudent  to  set  it  out  by  its  tenor, 
which  requires  extreme  nicety  of  allegation  and  proof" 

3.  A  "Flash  Note" ~ being  the  false  pretence,  an  allega- 
tion was  sustained  describing  it  as  "a  certain  printed 
paper,  produced  by，,  the  defendant,  pretending  it  "was  a 
good  and  valid  promissory  note  for  the  payment  of  five 
pounds." 88  But  caution  even  in  this  sort  of  averment  is 
prudent.  For  where  the  false  pretence  to  be  proved  was  that 
the  note  of  a  broken  bank  was  good,  and  the  pretence 
alleged  was  that  * '  a  certain  piece  of  paper, , ,  set  out  in  full, 
"was  a  good  negotiable  promissory  note  and  bank  bill,  and 
security  for  the  payment  of  five  dollars,"  which  in  fact  it 
was  not,  this  was  deemed  to  describe  a  counterfeit,  or  the 
note  of  a  non-existing  bank,  not  a  genuine  undertaking  of 
a  bankrtipt  promisor,  and  the  variance  was  held  fatal" 
Again, — 

4.  A  Joint  or  Several  InBtniment  or  Fraud ~ must  be 
described  according  to  the  fact,  or  the  variance  will  be 
fatal,7 

§ 184. 1. Only  the  Substance  of  the  Issue— need  in 
many  cases  be  proved,  unless  the  allegation  is  in  form 
descriptive.  This  applies  specially  to  number,  value,  and 
the  like  ；  but  it  has  been  already  considered.®® 


83.  Ante,  § 178  (1). 

84.  Vol. 11,  i  662. 

85.  Reg.  T.  Coulson, 1 Den.  C. 
C.  692,  Temp.  A  M.  332,  4  Cox,  C. 
C.  227, 1 Eng.  L.  A  Eq.  560. 

86.  Reg.  V.  Coulson, 1 Den.  C. 
pare  with  Reg.  v.  Wlckham, 10  A. 
ft  E.  34;  Wickbam  v.  Reg.,  2  Per. 
ft  D.  333;  Reg.  v.  Smith,  6  Cox  C.  C, 
814;  Reg.  V.  Hazleton  (Lew.  Rep.)' 
2  C.  C. 134;  Moore  v.  8.,  20  Tex. 
Ap.  283.  And  see  Baker  v.  B.,  81 
Ohio  St  314;  S.  T.  Locke,  85  Ind. 
419;  S.  V.  BlaaTelt,  9  Vroom,  306; 
Reg.  V.  Carpenter, 11 Cox,  C.  C.  600. 

87.  C.  Pierce, 130  Mass.  81; 
Klrtley      S.，  88  Ark.  643;  P. 


Reed,  70  Gal.  529, 11 P.  676.  And 
' Bee  Wallace  v.  8" 11 Lea,  642. 
88.  Vol. II,  §  488b,  and  yariouB 
connected  places.  O'Connor  v.  8" 
SO  Ala.  9;  Reg.  v.  Leonard, 1 Den. 
C.  C.  804;  C.  V.  Coe, 115  Mais.  481; 
Todd  V.  S.,  31 Ind.  514：  S.  v.  Smith, 
75  N.  C. 141; C.  V.  DavldBon, 1 
Cuah.  33;  C.  t.  Ashton,  X26  Mass. 
884. 

Sale  on  credit.  An  allegation  of 

"a  sale  obtained  upon  credit"  Is 
proved  though  a  promlvaory  note 
was  glyen.  C.  t.  DaYldson, 1 Cntli. 
33,  40. 

Money  obtained  through 裏 check 
― may  be  treated  as  money.  S.  v. 
Palmer,  40  Kan.  474,  20  P.  270. 
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2.  Ownership ~ must  be  proved  as  laid" 

3.  Surplusage ~ may  sometimes  be  rejected  to  avoid  a 
variance" 

§ 185.   Twelfthly.   Charging  the  Act  as  Larceny : 一 

1.  Under  the  Statutory  Words, ~ 《 *  if  a  person  obtain  by 
any  false  pretence  or  token,  from  any  person,  with  intent 
to  defraud,  money  or  other  property  which  may  be  the  sub- 
ject of  larceny,  he  shall  be  deemed  guilty  of  the  larceny 
thereof,"  it  was  held  that  there  may  be  a  conviction  on  an 
indictment  in  common  form  as  for  larceny.®^  Or,  if  the 
pleader  chooses,  he  may  set  out  the  special  facts  instead" 
But— 

2.  This  Form  of  the  Statute ~ is  not  common  in  our 
States.  And,  wherever  found,  the  former  of  the  two 
above  methods  of  allegation  would  be  contrary  to  princi- 
ples generally  maintained" 

§ 186.  Thirteenthly.  The  Entire  Structure  of  Indict- 
ment  ： ~ 

While  heeding  the  Foregoing  particulars, ~ the  pleader 
fihoTild  still  bear  in  mind  that  the  indictment  is  one  entire 
charge,  to  be  made  •  harmonious,  distinct,  and  full,  as  a 
whole.  、 

m.   The  Evidence. 

§ 187. 1. Something  of  the  Evidence ~ appears  in  the 
preceding  sub-titles.    So  much  of  the  allegation  as  con- 


89.  Rex       DouglasB, 1 Camp. 

90.  Vol; 11,  §§  485-487;  Reg.  v. 
Kealey,  2  Den.  C.  C.  68,  6  Cox  C. 
<3. 193, 1 Eng.  L.  &  Eq.  585;  Reg. 
V.  Boynes, 1 Car.  &  K  65. 

91.  Anable  v.  C"  24  Grat  663; 
Dowdy  V.  a,  9  Qrat  727,  734,  60 
Am.  D.  814.  And  see  Pay  v.  C，  28 
Qrat  912.  For  Arkansas.  S.  t. 
Lester,  94  Ark.  242, 126  S.  W.  846； 


California.  P.  v.  Emmons, 18  CaL 
Ap.  487. 110  P.  151. 

92.  Leftwlch  v.  C"  20  Grat  716. 

93.  Stat  Crimes,  §§  412-429. 
Compare  Reg.  Norton,  8  Car.  & 
P.  196,  with  Archbold'g  form,  al- 
ways accepted  as  good,  Archb. 
Grim  PI, &  Ev. (10th  Lond.  Ed.) 
289;  and  Hamilton  Reg.,  9  Q,  B. 
27L 
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stitutes  an  offence  must  be  proved,  not  necessarily  more," 
Nor  can  any  defect  herein  be  supplied  by  proof  of  what  is 
not  aUeged.9B  Presumptions  are  resorted  to  in  these 
the  same  as  in  others"  And 一 

2.  Variance ~ must  be  avoided  ：  ^'^  as,  on  the  averment 
that  the  defendant  said  he  had  paid  a  sum  into  the  bank, 
but  the  proof  was  that  he  said  the  money  had  been  paid, 
not  stating  by  whom,  "the  defendant  was  acquitted  for  the 
variance  ；  Lord  Ellenborougn  holding  that  the  assertions 
were  different  in  substance."  ^®  But  an  allegation  of  false 


94.  Ante,  §§ 169-171; S.  v. 
Burge,  7  Iowa,  255;  Cowles  v.  S., 
60  Ala.  454;  Fay  v.  C,  28  Grat  912; 
S.  V.  Pitts, 13  Rich.  27;  C.  v. 
Hutchison, 114  Mass.  325;  Reg.  v. 
Foster,  2  Q.  B.  D.  301;  Bowler  v. 
S.,  41 Miss.  570;  Reg.  v.  Walne, 11 
Cox  C.  C.  647;  C.  V.  Howe, 132 
Mass.  250;  Barton  v.  P., 135  HI.  405, 
26  Am.  St  375,  26  N.  E.  776;  P.  v. 
Wakely,  62  Mich.  297,  28  N.  W. 
871;  Carlisle  v.  S.,  7S  Ala.  75;  S.  v. 
Penny,  70  Iowa,  190,  30  N.  W.  561; 
Reg.  V.  Stenson, 12  Cox  C.  C. Ill; 
S.  V.  Norton,  76  Mo.  180;  Jackson 
V.  P., 126  111.  139, 18  N.  E.  286; 
Young  V.  S., 155  Ala.  145,  46  So. 
680;  P.  V.  Jordan,  66  Cal. 10， 12,  4 
Pac.  773,  56  Am.  73;  P.  v.  Leavens, 
12  Cal. Ap. 178, 106  P.  1103;  Mor- 
ris V.  S.,  64  Fla.  80，  45  So.  466; 
Ryan  v.  S.， 104  Ga.  78,  30  S.  E.  678; 
S.  V.  Clark,  46  Kan.  65,  66,  26  Pac. 
481; S.  V.  Bingham,  51 Wash.  616, 
99  Pac.  735;  Clawson  v.  S., 129  Wis. 
650, 109  N.  W.  578, 116  Am.  St  972. 

95.  Reg.  V.  Buhner,  Leigh  &  C. 
476,  9  Cox  C.  C.  492;  P.  v.  Gates, 13 
Wend.  311;  Barber  v.  P., 17  Him, 
866. 

96.  Ante,  § 182  (2);  post,  §§ 189, 
190;  Reg.  V.  Langton,  2  Q.  B.  D. 
296;  S.  V.  Call, 48  N.  H. 126;  Reg. 

Wenham, 10   Cox  C.   C.  222: 


Bozier  v.  S.,  5  Tex.  Ap.  220;  Ab- 
bott V.  P.,  75  N.  Y.  602;  S.  v.  Rivera, 
58  Iowa,  102,  43  Am.  R. 112. 12  N. 
W. 117;  S.  V.  Decker,  36  Kan.  717, 
14  P.  283;  P.  V.  Leavens, 12  CaL 
Ap.  178, 106  P.  1103. 

97.  Ante,  §§ 161，  185,  184;  Ed- 
wards V.  S.,  49  Ala.  334;  C.  v. 
Jeffries,  7  Allen,  648,  83  Am.  D. 
712;  S.  V.  BloodBWorth,  25  Or.  83, 
34  P.  1023.  See,  Stumpf  v.  P. 
( Colo.  1911), 117  P.  134;  Bates  v. 
S.， 124  Wis.  612, 103  N.  W.  261.  An 
allegation  of  two  or  more  false  pre- 
tenses is  sustained  by  proof  of  one 
or  more.  Woodruff  v.  S.,  61 Ark. 
157,  32  S.  W. 102;  Limouze  v.  P., 
58  ni. Ap.  314;  S.  V.  Vandimark,  35 
Ark.  396，  402;  Skiff  v.  P.,  2  Park. 
Cr.  (N.  Y.) 139,  146;  Todd  v.  S.,  31 
Ind.  514,  523;  Hex  v.  Ady,  7  C.  & 
P.  140;  Com.  V.  Morrill, 8  Cu&h. 
(Mass.)  571,  574; •  S.  v.  Mills, 17 
Me.  211;  Webster  v.  P.,  92  N.  Y. 
422,  427;  P.  V.  Blanchard,  96  N.  Y. 
314,  319;  S.  V.  Keyes, 196  Mo.  136, 
93  S.  W.  801, 6  L.  R.  A.  (N.  S.) 
369n;  Cunningham  v.  S.,  61 N.  J. 
L.  666,  40  Atl.  696;  Day  v.  Com. 
(Ky.),110  S.  W.  417,  33  Ky.  L.  660. 

98.  Archb.  Crim.  PI. &  Ev. (10th 
Lond.  Ed.)  294,  295,  referring  to 
Rex  V.  Plestow, 1 C^mp.  494.  See 
Rex  V.  Douglass, 1 Camp.  212. 
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pretences  to  a  county,  and  proof  of  them  to  its  officers, 
creates  no  variance" 

3.  A  Lost  Written  Pretence^ ~ may  be  proved  by  parol, 

§ 188. 1. The  Pretence  alleged— must  be  shown  to  have 
been  the  inducement  to  the  parting  with  the  goods. 
And— 

2.  The  Thing  Obtained— thereby  must  appear  in  the 
evidence  to  be  within  the  statute  and  the  indictment.* 
Also ~ 

3.  The  Defendant's  Knowledge  of  the  Falsity— must  be 
shown.^ 


99.  Roberts  v.  P.,  9  Colo.  458, 13 
P.  630. 

1.  Reg.  V.  Cooper,  2  Q.  B.  D. 
610;  Reg.  V.  Cooper, 1 Q.  B.  D. 19; 
Reg.  V.  AdamBon,  2  Moody,  286, 1 
Car.  &  K. 192;  LindBay  v.  Cundy, 1 
Q.  B.  D.  348. 

2.  Rex  V.  Cbadwick,  6  Car.  &  P. 
181. 

3.  New  Crim.  Law,  II,  S  461; 
Reg.  V.  Bulmer,  Leigh  &  C.  476,  9 
Cox  C.  C.  492;  Rex  v.  Douglass, 1 
Camp.  212;  Rex  v.  Dale,  7  Car.  & 
P.  352;  Woodbury  v.  S.,  69  Ala.  242, 
246,  44  Am.  515;  Meek  v.  S., 117 
Ala.  116,  23  So.  155;  Donohue  v.  S., 
59  Ark.  375.  27  S.  W.  226;  P.  v. 
Gibbs,  98  Cal.  661,  663,  33  Pac.  630; 
Swift  V.  S., 126  Ga.  690,  65  S.  E. 
478;  Goddard  v.  S.,  2  Ga.  Ap. 164, 
58  S.  E.  304;  S.  V.  WilUamB, 103 
Ind.  235,  237.  2  N.  E.  585;  S.  v. 
Fook8>  65  Iowa,  196,  21 N.  W.  561. 
778;  S.  V.  Palmer,  60  Kan.  318,  32 
Pac.  29;  S,  V.  Tessier,  32  La.  Ann. 
1227;  S.  V.  Pickett, 174  Mo.  663,  74 
S.  W.  844;  Wax  v.  S"  43  Neb. 18,  61 
N.  W. 117;  P.  V.  Sattiekau, 120 
Ap.  Div.  42, 104  N.  Y.  S.  805;  P.  v. 
Herrick, 13  Wend.  (N.  Y.)  87,  91; 
Taylor  v.  Ter.,  2  Okla.  Cr.  Ap. 1, 
99  P.  628;  Britt  v.  S.,  9  Humph. 


(Tenn.)  30;  Trogdon  v.  Com.,  31 
Gratt  (Va.)  862,  884;  S.  v.  Bing- 
ham, 51 Wash.  616,  99  Pac.  735; 
Reg.  V.  Mills,  7  Cox  C.  C.  263. 

4.  Rex  V.  Yates, 1 Moody,  170; 
Rex  V.  Wavell, 1 Moody,  224;  Mor- 
gan V.  S"  42  Ark.  131.  140,  48  Am. 
65;  S.  V.  Gibson, 132  Iowa»  53, 106 
N.  W.  270;  S.  V.  Lewis,  26  Kan.  123, 
129;  S.  V.  Shaeffer,  89  Mo.  271,  278, 
1 S.  W.  293;  Rosales  v.  S.,  22  Tex. 
Ap.  673.  675,  3  S.  W.  344;  S.  v. 
Davis, 150  N.  C.  851, 64  S.  E.  498. 
An  allegation  of  obtaining  money  is 
sustained  by  proof  of  a  check 
which  was  at  once  turned  Into 
money;  S.  v.  Germain,  64  Ore.  395, 
103  P.  521;  but  not  by  proof  that  a 
satisfaction  of  a  debt  was  obtained 
by  false  representation  of  the  prop- 
erty given  in  satisfaction.  S.  v. 
Daniel, 83  S.  C.  309,  66  S.  E.  236. 

5.  Reg.  V.  Walne, 11 Cox,  C.  C. 
647;  Reg.  V.  Burrows, 11 Cox,  C.  C. 
258;  Rex  v.  Dobson,  7  East,  218; 
Reg.  V.  Foster,  2  Q.  B.  D.  301;  P. 
V.  Hamberg,  84  Cal.  468,  24  P.  298. 
See  Buckalew  v.  S., 11 Tex.  Ap.  352; 
S.  V.  Llchliter,  95  Mo.  402,  8  S.  W. 
720;  Carlisle  v.  S.,  2  Ga.  Ap.  651» 
58  S.  E. 1068. 


^§ 189， 190      Cheats  akd  False  Pretences.  1351 


§ 189.  In  Aid  of  the  Proofs of  guilty  knowledge  and 
evil  intent,®  evidence  may  be  given  of  other  successful  and 
unsuccessful  attempts  of  the  like  sort.T  This  evidence  is, 
by  many,  limited  ordinarily  to  what  took  place  before  or 
simultaneously  with  the  act  charged.®  But  where  the  two 
transactions  are  connected,  and  perhaps  in  other  special 
circumstances,  they  permit  it  to  extend  to  subsequent  do- 
ings; while,  it  appears,  others  allow  this  as  the  general 
rule.  The  latter  is  believed  to  be  the  better  doctrine  in 
principle"  Yet  regard  should  be  had  to  what  is  special  to 
the  individual  case. 

§ 190.  The  Evil  Intent, 一 always  necessary  to  be  shown, i 


6.  Vol. II,  § 1126. 

7.  S.  V.  Long, 103  Ind.  481, 3  N. 

B.  169;  S.  V.  Walton, 114  N.  C.  783, 
15  S.  945;  S.  V.  Jamison,  74  Iowa, 
«13,  38  N.  W.  509;  S.  v.  Beaucleigh, 
S2  Mo.  490,  4  S.  W.  666;  Mayor  v. 
P.,  80  N.  Y.  364. 

8.  Reg.  V.  Francis  (Law  Rep.),  2 

C.  C. 128, 12  Cox,  C.  C.  612，  9  Eng. 
Rep.  609;  Reg.  v.  Hamilton, 1 Cox, 
C.  C.  244;  Reg.  y.  Holt,  Bell, C.  C. 
280，  8  Cox  C.  C.  411; S.  v.  Church, 
43  Conn.  471;  Rex  v.  Smith,  4  Par. 
A  P.  411; S.  V.  Myers,  82  Mo.  558, 
62  Am.  R.  389;  Trogdon  v.  C,  31 
Orat.  862;  S.  v.  Bayne,  88  Mo.  604; 
€.  V.  Jackson, 132  Mass. 16,  44  Am. 
R.  299,  note.  But  see  Todd  v.  8., 
31 Ind.  514.  And  see  Bottomley  v. 
TJ.  S., 1 Story,  135;  Strong  v.  8., 
86  Ind.  208,  213,  44  Am.  292n;  S.  v. 
Long, 103  Ind.  481,  485,  3  N.  B. 
169;  Com.  V.  Jeffries,  7  Allen 
(Mass.),  548,  83  Am.  Dec.  712n; 
P.  V.  Henssler,  48  Mich.  49, 11 N. 
W.  804;  S.  V. 'Jackson, 112  Mo.  585, 
589,  20  S.  W.  674;  Mayer  v.  P.,  80 
N.  Y.  364,  372;  Bielschofsky  v.  P., 
3  Hun  (N.  Y.),  40;  S.  v.  Walton, 
114  N.  Car.  783, 18  S.  E.  945;  Hutch- 
erson  v.  S.  (Tex.  1896),  35  S.  W. 


375;  Martin  v.  S.,  36  Tex.  Cr. 125, 
35  S.  W.  976. 

9.  Reg.  V.  Forster,  Dears.  456,  6 
Cox,  C.  C.  521, 29  Eng.  L.  ft  Eq. 
548;  Rex  v.  Taverner,  Car.  Crlm. 
Law  (3d  Ed.),  195,  4  Car.  ft  P.  418, 
note;  Reg.  v.  Roebuck,  Dears,  ft  B. 
24,  26,  7  Cox,  C.  C. 126,  36  Eng.  U 
ft  Eq.  631:  Brltt  v.  S.,  9  Humph. 
31; Reg.  V.  Kaln,  8  Car.  ft  P.  187; 
Lynde  v.  McGregor, 13  Allen,  172. 
See  Vol. II,  S 1128;  Strong  v.  8.,  86 
Ind.  208,  217,  44  Am.  292n;  S.  v. 
Seligman, 127  Iowa,  415, 103  N.  W. 
357;  S.  V.  Gibson, 132  Iowa,  63. 106 
N.  W.  270;  Carnell  v.  S.,  85  Md. 
1, 36  Atl.  117;  Com.  y.  Howe, 132 
Mass.  250,  260;  Com.  v.  Blood, 141 
Mass.  571,  576,  6  N.  E.  769;  Com. 
V.  Burton, 183  Mass.  461, 67  N,  E. 
419;  P.  V.  HenSBl6r,  48  Mich.  49,  53, 
11 N.  W.  804;  S.  V.  Sparks,  79  Neb. 
504, 113  N.  W. 154,  rehearing  de- 
nied,  79  Neb.  511, 114  N.  W.  698; 
S.  V.  Newman,  73  N.  J.  L.  202,  62 
Atl.  1008;  Rafferty  v.  S.,  91 Tenn. 
655,  666， 16  S.  W.  728;  S.  v.  Poole, 
42  Wash.  192,  84  Pac.  727. 

10.  See  Stat.  Crimes,  S5  681-684. 
11. S.  V.  Austin,  79  N.  C.  624; 

Reg.  V.  Foster,  2  Q.  B.  D.  301; S. 
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may  be  inferred  from  the  evil  act  proved  as  constituting  the 
offense"  But  other  proofs  are  not  therefore  incompet- 
ent ； 13  as,  that  the  defendant,  while  making  the  false  pre- 
tences, was  deeply  insolvent." 

§ 191.  The  Falsity  of  the  Pretences,— not  simply  the  de- 
fendant ，s  knowledge  of  it，i5  must  be  affirmatively  proved.** 
But  prima  facie  evidence  is  sufficient  till  rebutted  ； "  as, 
that  a  bank,  a  bill  of  which  the  defendant  had  passed 
representing  it  to  be  good,  had  stopped  payment,  proof  of 
the  bankruptcy  proceedings  not  being  required"  If  the 
representation  was  that  the  defendant  possessed  ample 


V.  Briscoe,  6  Pen.  (Del.)  401, 67 
Atl.  154,  25  Am.  St.  387;  .  Ager  v. 
S.,  2  Ga.  Ap. 158,  58  S.  E.  374; 
Todd  V.  S.,  31 Ind.  514,  516;  S.  v. 
Fields, 118  Ind.  491,  492,  21 N.  E. 
252;  Com.  y.  Devlin. 141 Mass.  423, 
430,  6  N.  E.  64;  Bowler  v.  S.,  41 
Miss.  570,  578;  Sharp  v.  S..  53  N.  J. 
L.  511,  513,  21 Atl.  1026;  P.  v. 
Baker,  96  N.  Y.  340,  849;  Coblentz 
V.  S.,  84  Ohio,  235,  95  N.  B.  768. 

12.  Ante,  § 182  (2);  Rex  v.  Wil- 
liams, 7  Car.  ft  P.  354;  S.  v. 
Briscoe,  6  Penn.  (Del.)  401, 67  Atl. 
154;  S.  V.  Hartnett,  7  Penn.  (Del.) 
204,  74  A.  82;  P.  y.  Baker,  96  N.  Y. 
840,  2  N.  Y.  Cr.  218;  S.  v.  Walton, 
114  N.  Car.  783,  787, 18  S.  E.  945. 

13.  See  the  cases  cited  to  the  last 
section, 

14.  C.  V.  Jeffries,  7  Allen,  648, 
83  Am.  D.  712.  The  intent  is  for 
the  Jury  and  the  evidence  is  allow- 
ed a  wide  range.  S.  v.  Norton,  76 
Mo.  180,  182;  Brown  v.  P., 16  Hun 
(N.  Y.h  535,  537;  P.  V.  Thomas,  3 
Hill (N.  Y.),  169;  Parmelee  v.  P.. 
8  Hun  (N.  Y.),  623;  Dorse".  S., 
Ill  Ala.  40，  20  So.  629;  P.  v.  Gibbs, 
98  Cal.  661,  665，  33  Pac.  630;  S.  v. 
Rivers,  68  Iowa,  102,  110, 12  N.  W. 
117,  43  Am.  112;  P.  v.  Shelters,  99 


Mich.  333,  334,  58  N.  W.  362;  S.  v. 
Alexander, 119  Mo.  447,  462,  24  S. 
W. 1060. 

15.  Ante.  § 188  (3);  8.  v.  Whed- 
bee, 152  N.  C.  770,  67  S.  E.  60. 

16.  Rex  V.  Dobson,  7  East,  218; 
Reg.  V.  Foster,  2  Q.  B.  D.  301, 13 
Cox,  C.  C.  393;  Bowler  v.  S., IS 
Hun  (N.  Y.),  347,  352;  S.  v.  WIl- 
bourne,  87  N.  Car.  529,  532.  The 
admissions  of  defendant  are  com- 
petent to  prove  the  falsity  of  his 
representations.  S.  v.  Lewis,  4 & 
Iowa,  20,  22;  S.  v.  Penny,  70  Iowa, 
190,  30  N.  W.  561; S.  v.  Long, 103 
Ind.  481, 3  N.  E. 169;  Meek  v.  8., 
117  Ala.  116,  23  So.  155;  Lawrence 
V.  S., 103  Md. 17.  63  Ati.  96;  P.  v. 
Chrones,  75  Pac.  180, 141 Cal. 18, 
Falsity  may  also  be  inferred  from 
circumstances.  P.  v,  Pinckney,  67 
Hun  (N.  Y.),  428,  430,  22  N.  Y.  S. 
118;  Glover  v.  S.  (Tex.  1909),  122^ 
S.  W.  396.  See,  also,  S.  v.  Clark, 
141 Iowa,  297, 119  N.  W.  719. 

17.  Reg.  V.  Wenham, 10  Cox  C. 
C.  222.  And  see  Reg.  v.  Brown* 
ing,  3  Cox,  C.  C.  437. 

18.  Reg.  V.  Smith,  6  Cox  C.  0. 
314.  And  see  C.  v.  Stone,  4  Met. 
43;  P.  V.  Chandler,  4  Par.  Cr.  231» 
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means,  a  mortgage  by  him,  three  days  afterward,  of  all  his 
property,  is  admissible.^®  On  the  other  hand,  one  who  has 
made  pretence  of  a  specific  fact,  proved  to  be  untrue,  can- 
not defend  himself  by  showing  that  he  was  then  in  good 
pecuniary  credit  and  standing.^® 

§ 192.  A  Witness ~ may  be  the  person  defrauded"  And 
he  may  state  what  influence  the  defendant 's  representa- 
tions had  upon  him" 

§ 193.  Pretences  by  a  Third  Person ~ are  inadmissible, 
unless  it  is  first  shown  that  he  was  instigated  by  the  de- 
fendant to  make  them,^*  or  the  two  were  conspiring"  or 
that  there  was  in  the  case  some  other  like  exceptional  fact. 
Even  where  the  pretence  is  that  a  promissory  note  of  a 
third  person  is  genuine,  the  latter  ，8  declarations  of  the  de- 
fendant 's  authority  to  sign  it  are  "mere  hearsay. "sb 

IV.  The  Procedure  for  the  Attempt. 

§ 194. 1. The  Title  '  'Attempt'  —should  be  consulted  in 
connection  with  this  sub-title. 

2.  For  the  Indictment, 一 a  ready  but  not  the  exclusive 
method  is  to  draw  it  in  the  same  form  as  for  the  accom- 
plished fraud ；  except  that  wliere  the  latter  has  "did  then 
and  there  unlawfully  obtain,"  etc.,  say  "did  then  and  there 
attempt  unlawfully  to  obtain,"  etc.,®  or  *  *  unlawfully  at- 
tempt and  endeavor  unlawfully  to  obtain.  ，  ，  etc. 


19.  S.  V.  Call, 48  N.  H. 126. 

20.  S.  V.  Penley,  27  Conn.  587. 
And  see  P.  v.  Genung, 11 Wend. 18, 
25  Am.  D.  594. 

21.  Reg.  V.  Mackartney, 1 Salk. 
286;  Holt,  300，  301.  It  appears  to 
hare  been  once  thought  otherwise. 
Rex  V.  Whiting, 1 Salk.  283, 1 Ld. 
Raym.  396;  Com.  v.  Drew, 153  Mass. 
588,  595,  27  N.  E.  593. 

22.  P.  V.  Miller,  2  Par.  Cr. 197; 
P.  V.  Herrick, 13  Wend.  87;  P.  y. 
Well, 244  111.  176,  91 N.  E. 112; 
S.  V.  Hetrlck,  84  Kan.  157, 113  P. 
383.    If  no  reliance  on  pretenses 


conviction  cannot  be  sustained. 
Stumpff  V.  P.,  51 Colo.  202, 117  P. 
134. 

23.  P.  V.  Parish,  4  Denio,  153; 
Todd  V.  S.,  81 Ind.  514,  520;  S.  y. 
McCormick,  57  Kan.  440,  46  Pac. 
777,  57  Am.  St  341. 

24.  Vol. 11,  S 1248;  Young  v.  Rex，  • 
3  T.  R.  98. 

25.  C.  V.  Goddard,  2  Allen,  148. 

26.  Reg.  y.  Henshaw,  Leigh  & 
C.  444. 

27.  Reg.  V.  Kealey,  2  Den.  C.  C. 
68，  70,  5  Cox  C.  C. 193. 
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§195.  How  minute.— Probably  this  form  may  be 
abridged  in  its  description  of  the  goods  to  be  obtained". 
But  "the  nature  of  the  attempt  must,"  says  Archbold,^* 
"be  set  forth  with  reasonable  certainty;"  it  not  being,  for 
example,  sufficient  to  say  merely  that  the  defendant  "did 
unlawfully  attempt  and  endeavor  fraudulently,  falsely,  and 
unlawfully  to  obtain,  ，  ，  etCo 

§ 196.  As  to  Variance, 一 an  attempt  charged  as  made 
by  a  paper  writing  purporting  to  be  an  order  for  money, 
is  not  proved  by  one  which  does  not  purport  to  be  such 
order.31 

V.   Questions  of  Practice. 

§ 197. 1. The  County ― wherein  crimes  are  to  be  laid  as 
committed  was  considered  in  the  first  volume,'*^  and  some- 
thing was  there  said  of  cheats  and  false  pretences  in  partic- 
ular.** To  illustrate, 一 

2.  The  Beceipt  of  the  Thing ~ is，  in  general,  the  consum- 
mation of  the  crime,  and  it  is  indictable  at  the  place  of  such 
receipt,*  So  that  where  one  in  a  county  in  this  country 
transmits  a letter  aoroad  containing  a  false  pretence,  and 
the  thing  is  sent  to  him  at  the  place  of  the  writing,  and 
indictment  is  maintainable  at  such  place"  And  it  is  be- 
lieved that  the  fact  of  the  pretence  being  made  or  sent  from 
here  is  immaterial; *®  as,  where  the  pretence  is  uttered  in 
one  county,  and  the  thing  is  delivered  in  another,  and  in- 
dictment is  good  in  the  Iatter,37   Of  course, 一 


28.  Ante,  §§  84,  87,  89. 

29.  Archb.  Crlm.  PI. &  Ev. (18th 
Lond.  Ed.)  396. 

30.  Reg.  V.  Marsh, 1 Den.  C.  C. 
. 605. 

31.  Rex  V.  Cartwright,  Russ.  & 
Ry. 106. 

32.  Vol.  I,  S  45  et  seq. 

33.  lb.  §S  63,  60a  (2).   And  see 
New  Crim.  Law,  II,  §  486  (4). 

34.  Connor  v.  S.'  29  Fla.  455,  30 
Am.  St.  126, 10  So.  891;  Reg.  v. 


Peters, 16  Q.  B.  D.  636, 16  Cox  C. 
C.  36;  S.  V.  Llchliter,  95  Mo.  402, 
'8  S.  W.  720.  And  see  S.  v.  Dennis, 
80  Mo.  589. 

35.  Reg.  V.  Holmes, 12  Q.  B.  D. 
23, 15  Cox  C.  C.  343.  Contra  Stew- 
art V.  Jessup,  51 Ind.  413, 19  Am. 
R.  739. 

36.  S.  V.  Shaeffer,  89  Mo.  271, 1 
S.  W.  293. 

37:  S.  V.  House,  65  Iowa,  466; 
Reg.  V.  Jones, 1 Den.  C.  C.  651, 1 
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3.  Innocent  Agent. 一 One  acting  through  an  innocent 
agent,  or  otherwise,  may  become  answerable  for  this  offense 
in  a  county  in  which  he  is  not  personally  present" 

S1S8.  Restitution  of  the  Property— cannot  be  ordered 
as  in  cases  of  larceny,'^  either  by  the  ancient  common  law 
or  by  the  statute  of  21 Hen.  8,  o. 11. In  England,  of  late, 
this  is  provided  for  by  statutes  not  in  force  in  our  coun- 
try,*® though  there  are  statutes  in  perhaps  more  than  one  of 
the  States  of  the  like  sort." 


Eng.  L.  &  Eq.  638,  Temp.  &  M. 
270.  See  Skiff  v.  P.,  2  Par.  Cr. 139, 
147;  Reg.  V.  Leach,  Dears^  642,  36 
Eng.  L.  &  Eq.  689;  C.  v.  Taylor, 105 
Mass.  172. 

38.  Reg.  V.  Garrett,  Dears.  232, 
22  Eng.  L.  &  Eq.  607,  6  Cox  C.  C. 
260. 

39.  PoBt,  §§  755-763. 

40.  RoBcoe  Crim.  Bv.  (3d  Lond. 
Ed.)  477;  2  Saund.  (6th  Ed.)  4th 
In  notes; 1 Chit  Crim.  Law,  7,  817; 
Reg.  V.  Stancllffe, 11 Cox  C.  C.  318; 
Reg.  V.  Goldsmith, 12  Cox  C.  C.  694, 


8  Eng.  Rep.  606;  Reg.  v.  Justices  of 
Cent.  Crim.  Ct. 17  Q.  B.  D.  698;  Vil- 
mont  V.  Bentiey, 18  Q.  B.  D.  322; 
Reg.  V.  Justices  of  Cent  Crim.  Ct. 
18  Q.  B.  D.  314. 

41. Huntzinger  v.  C リ 97  Pa.  386. 

For  Clilld  Murder,  see  Stat. 
Crimea;  Coin,  see  Counterfeiting; 
Common  Barratry,  see  Barratry; 
Common  Drunkard,  see  Stat. 
Crimes;  Common  Gaming-House, 
see  Gaming-House;  Common  Nuis- 
ance, see  Nuisance;  Concealment 
of  Birth,  see  Stat.  Crimes.. 


CHAPTER  CVin 


COMMON  SCOLD. 

Consult— for  the  law  of  this  offenae»  New  Crlm.  Law, 1, fifi  540  (6),  9 化 
(，)•  1101-1105.  For  the  Indictment  and  other  Questions  of  procedure*  Dir. 
ft  F"  Sfi  791,  792;  Vol  I.  fi  835;  Vol. 11,  S§  470  (6)»  494  (2).  And  com- 
pare, on  the  varlouB  questions,  with  the  title  Nuisance. 

§ 199  As  to  the  Form  of  the  Indictment, ~ the  decisions 
are  not  sufficientlv  numerous  to  exclude  all  doubts.  But 

き 

the  material  parts  are,  that  at  a  time  and  place  stated,"  the 
defendant  was  a  common  scold,  to  the  common  nuisance, 
ete. 

§200. 1. The  Words  "Common  Scold,'*— though  gen- 
eral in  meaning,  are  the  proper  and  technical  ones;  nor,  it 
appears,  need  the  indictment  descend  beyond  them  into 
the  particulars.*®  In  Latin,  it  was  ill,  says  the  report,  to 
say  "communis  rixa,  a  common  scold,  instead  of 
rixatrix/' "  The  phrase ' 《 a  common  and  turbulent  brawler 
and  sower  of  discord  amongst  her  quiet  and  honest  neigh- 
bors," etc.,  seems  to  have  been  adjudged  insufficient;" 
though,  in  Pennsylvania,  a  charge  that  the  defendant 
"openly  and  publicly,  in  the  public  highway,  wicked, 
scandalous,  and  infamous  words  did  utter  in  the  hearing," 
etc.,  not  saying  "common  scold,"  was  held  adequate"  But 
perhaps  this  may  be  deemed  a  nuisance  of  another  sort. 

2.  How  conclude. ~ It  is  probable  that  where  the  gen- 
eral form  of  allegation  is  employed,  whatever  the  rule  is  in 


42.  Ante,  S 103. 

43.  Vol. II,  §  494  (2)  ；  New  Crim. 
Law,  I,  § 1103  (2)  ；  Rex  v.  Urlyn,  2 
Saund.  (Wms.  Ed.)  808  in  notes; 
Com.  y.  Pray, 13  Pick.  (Mass.)  359; 
Com.  V.  Pearson,  23  Pick.  (Mass.) 
280;  Stratton   v.   Com., 10  Met 


(Mass.)  217.  See  Rex  v.  Rogier, 1 
B.  &  C.  272,  275. 

44.  Reg.  V.  Foxby,  6  Mod.  239. 

45.  Rex  V.  Cooper,  2  Stra.  1246. 

46.  C.  V.  Mohon,  62  Pa.  243,  91 
Am.  D. 153.  Compare  with  C.  v. 
Foley,  99  Mass.  497;  and  U.  S.  v. 
Royall, 3  Cranch,  C.  C.  620,  621. 
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other  cases,  the  conclusion  musi  be  "to  the  common  nms- 
•ance,"  eto.*^ 

§  201.  Particnlars," ~ where  the  indictment  is  thus  gen- 
•eral,  should  be  required." 


47.  Rex  V.  Cooper,  supra.  And 
see  post,  J  863. 

48.  Vol. U,  §  643  et  seq.;  Baker 
V.  S.,  45,  20  A.  868;  also 
lioldlng  tbat  it  la  not  necessary  to 
allege  specific  tects.  It  Is  a  habit 
of  scolding  which  constitutes  the 
<nrlme.  Whether  this  la  a  habit,  and 
whether  the  habit  has  been  prac- 


ticed under  sucli  circumBtances  as 
to  disturb  the  peace,  is  tor  the  Jury. 

49.  Rex  V.  Urlyn,  2  Saund. 
(WmB.  Ed.)  308,  in  notes;  ante,  fi 
100.  • 

For  Compounding,  see  Uie  sev- 
eral Indexes  to  this  criminal-law 
Series.  And  see  Dir.  &  V，  fi| 123- 
127,  800. 


CHAPTER  CIX 


CONSPIRACY. 


IS  202, 203. 


Introduction. 

In  General  of  tbe  Indictment. 

The  Evidence. 

Questions  of  Practice. 

In  some  Particular  Forms  of  Conspiracy. 


204-  226. 
227-  236. 
237-  239. 
240-  245. 


Consult ~> for  the  law  of  this  offense.  New  Crim.  Law,  II,  || 169-240;  and 
the  Index  to  New  Ciim.  Law.  Also  tbe  Index  to  Stat  Crimes.  For  the 
forms  of  the  indictment,  etc"  Dir.  ft  F"  fi|  279-316.  And  see  the  Index  to 
Vol. I，  of  thlB  New  Crim.  Pro. 

§202.  Extent  of  Subject,  Difficult. ~ Conspiracy  is  the 
most  extended  of  the  offenses,  being  connected  with  every 
form  of  wrong-doing.  And  the  procedure  is  in  some  re- 
spects difficult,  both  from  its  variety,  and  because  the  of- 
fense itself  has  not  always  been  well  understood. 

§203.  How  Chapter  divided. ~ We  shall  consider,  I.  In 
General  of  the  Indictment  ；  EE.  The  Evidence  ；  ILL  Questions 
of  Practice  ；  IV.  Specially  in  some  Particular  Forms  of 
Conspiracy. 


§204. 1. In  "DirectioDB  and  Forms,  "—the  title  Con- 
spiracy is  very  full,  and  it  should  be  consulted  m  connec- 
tion with  the  present  chapter. 

2.  Act  and  Intent ~ Every  crime  consists  of  a  combina- 
tion of  evil  act  and  evil  intent;  so  both  of  which  must  be 
alleged  and  proved.*^*  But  in  most  offenses,  either  the  aver- 
ment of  the  intent  is  involved  in  that  of  the  act,  so  requires 
no  separate  setting  out,**  or  it  may  be  stated  very  briefly 

60.   New  Crim.  Law,  I,  (S  20 参 625,  1062;  Reg.  t.  Asplnall, %  Q.  B. 

206.  D.  48,  66. 

51. Vol.  I,  fiS  79,  80,  84,  98a, 127  52.  Vol. II，  |  621;  ante,  |  74. 
et  seq.,  881;  Vol. II,  (S  509,  519,  623, . 
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and  simply; "  the  real  difficulties  being  in  the  part  of  the 
indictment  which  concerns  the  act.  All  this  is  reversed  in 
conspiracy.  The  combining  of  the  two  or  more  minds  is  the 
act,  and  at  common  law  is  the  only  act  essential ； " though 
in  some  States  something  more,  such  as  the  averment  of 
overt  acts,  in  made  necessary  by  the  statutes.*^*  Hence  the 
indictment  for  conspiracy  charges ~ 

3.  (1) A  Combining ~^ of  two  or  more  minds. 

4.  (2)  The  Purpose ~ of  the  combining;  which  purpose, 
or  intent,  must  be,  in  the  words  of  the  definition,  "to  do 
by  concerted  action  something  unlawful,  either  as  a 
means  or  an  end  ノ，  *®  And  the  averment  of  it  must  be  in 
terms  which  show  that  the  combining  to  accomplish  it  is 
indictable."  Nearly  all  the  practical  difficulties  in  an  in- 
dictment at  common  law  for  conspiracy  concern  this  aver- 
ment. 

§205.   First.    The  Setting  out  of  the  Act: 一 

1.  The  Indictment  charges ~ as  to  the  act,  that,  on,  etc., 
at,  etc"  the  defendant,  to  copy  from  CMtty,8  form,"  "un- 
lawfully and  wickedly  [or,  if  the  conspiracy  be  malicious, 
say  falsely  and  maliciously]  did  conspire,  combine,  confed- 
erate and  agree  together, , ,  A  shorter  form,  which  has  been 
held  good,  *  *  unlawfully  did  conspire  and  combine  to- 
gether. ， ， 。•  And  not  improbably  the  words  *  *  unlawfully , ,  •。 


53.   Vol, II,  II  621-526. 

64.  S.  V.  Setter,  67  Conn.  461, 14 
Am.  St  121. 18  A.  782;  Johnson  v. 
S.,  3  Tex.  Ap.  690;  Long  y.  P., 109 
m.  Ap.  197;  Com.  V.  Ward,  92  Ky. 
158, 17  S.  W.  283, 18  Ky.  L.  422. 

65.  New  Crim.  Law,  I,  fi  482;  II, 
§S 191,  192;  R.  S.  of  U.  S.  §  5140; 
Wood  V.  S., 18  Vroom,  180;  P.  v. 
Flack, 125  N.  Y.  324;  Daly  v.  U.  S" 
95  C.  C.  A.  107, 170  F.  321. 

56.  New  Crim.  Law,  n,  fi 171. 
"Contrary  to  law"  is  sufficient  P. 
V.  Smith, 144  ni. Ap.  129,  affirmed 
in  239  ni. 91, 87  N.  E.  885.  S.  v. 
Slutz, 106  La.  182'  30  So.  298. 


57.  Pettibone  v.  U.  8" 148  XJ.  S. 
197;  Wood  V.  S" 18  Vroom.  461; C. 
V.  BarneB, 182  Mass.  242;  XJ.  S.  v. 
Relchert, 12  Saw.  643,  32  Fed.  Rep. 
142;  Elsey  v.  S.,  47  Ark.  572，  2  S. 
W.  337;  P.  y.  Flack, 125  N.  Y.  824, 
26  N.  E.  267;  U.  S.  y.  Moore  (Ore. 
1909). 173  P.  122. 

58.  3  Chit  Crim.  Law,  1146.  To 
the  like  effect,  Archb.  Crim.  PI.  & 
Bv. (19th  Ed.)  1006. 

59.  Rex  V.  Gill, 2  B.  &  Aid.  204. 

60.  But  see  Reg.  v.  Asplnall, 2 
Q.  B.  D.  48,  60. 
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and  "combine"  may  also  be  omitted,  but  the  author  is  not 
aware  that  the  question  has  been  decided."  The  in- 
dictment proceeds,  "to,"  etc.,  stating  the  purpose  of  the 
conspiracy ~ that  is,  the  intent ~ which  varies  with  the  par- 
ticular case.  But, ~ 

2.  Overt  Acts. ~ At  common  law,  it  need  not  go  further 
and  specify  acts  done  in  pursuance  of  the  combination" 

§  206. 1. Such  acts ~ are,  when  the  combining  of  the  de- 
fendants in  a  common  purpose  has  been  shown,  evidence, 
like  their  declarations,  further  establishing  the  conspiracy 
and  iUustrating  its  character.'^  And  if  the  law  gave  to 
these  acts  no  other  effect,  they  should  not  be  set  out  in  the 
indictment  ；  the  province  of  which  is  to  state  facts,  not 
evidence."  But  each  overt  act  is  likewise  a  renewal  of  the 
conspiracy;  hence  the  pleader  may  lay  it  in  the  indict- 
ment if  he  chooses,68*  and  the  prosecuting  power  has  the 


60a.  It  has  been  divided  In 
Wright  V,  U.  8.,  48  C.  C.  A.  37, 108 
P.  805  that  "unlawfully  did  con- 
spire" Is  enough  and  that  "com- 
bine," "confederate,"  "agree  to- 
gether," or  similar  words,  while 
usual  and  proper,  may  be  dispens- 
ed with  as  they  add  nothing  to  the 
meaning  of  "conspire." 

61. See,  for  yarious  forms,  Dir. 
&  F.  S  285;  S.  V.  Mayberry,  48  Me. 
218;  S.  V.  Buchanan,  6  Har.  &  J. 
817,  9  Am.  D.  634;  Reg.  y.  Lewis, 
11 Cox  C.  C.  404;  Smith  v.  P.,  25 
ni. 17,  76  Am.  D.  780;  C.  v.  Putnam, 
29  Pa.  296;  Reg.  v.  Tales,  6  Cox 
C.  C.  441;  Rex  v.  Glennan,  26  How. 
St  Tr.  437;  Reg.  v.  Mears,  2  Den. 
C.  C.  79,  4  Cox  C,  C.  423. 

62.  Note  to  Rex  v.  Johnson,  2 
Show, 1, 2;  Rex  v.  Gill, 2  B.  ft  Aid. 
204;  Rex  V.  Seward. 1 A.  ft  E.  706; 
Rex  V.  Richardson, 1 Moody  ft  R. 
402;  Reg.  V.  Kenrlck,  5  a  B.  49, 
Day.  ft  M.  208;  P.  v.  Richards, 1 


Mich.  216,  224,  51 Am.  D.  75;  S.  T. 
Straw,  42  N.  H.  393;  New  Crim. 
Law.  II,  S 192  (1);  P.  V.  Smith, 
144  111. Ap. 129,  87  N.  E.  886;  S.  v. 
Bacon,  27  R.  I.  252,  61 A.  653;  U.  S. 
V.  Burkett, 150  P.  208;  U.  S.  v. 
StamatopouIoB, 164  P.  524;  XJ.  S.  v. 
Stone, 188  Fed.  836.  Under  Federal 
statute,  overt  act  must  be  alleged. 
Ex  parte  Black, 147  Fed.  832;  So, 
also,  in,  S.  Barr  (N.  J.  1898),  40 
A.  772. 

63.  Vol. II,  SS 1248,  1249;  post, 
§S  228-230;  New  Crim.  Law,  n,  SS 
192,  193.  And  see  lb.,  I,  8  636;  C. 
V.  Corlies,  8  Phlla.  450. 

64.  Vol. II.  §S  514,  516;  U.  S.  T. 
Ulrlcl, 3  Dll.  632;  S.  v.  Duncan,  78 
Vt  364,  63  A.  225. 

66.  Vol.  I,  S  61 (3)  ；  C.  V.  Bartll- 
son,  85  Pa.  482;  P.  v.  Arnold,  46 
Mich.  268,  9  N.  W.  406. 

65.  Particularly  of  allegation 
not  required.  S.  v.  Loser, 182  Iowa, 
419, 104  N.  W.  387. 
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election,  at  the  trial,  to  prove  the  allegation  or  treat  it  as 
surplusage.^* 

2.  Defects  in  the  Indictment ~ are  not  cured  by  a  mere 
averment,  in  another  part  of  it,  of  overt  acts;07  though 
there  are  cases  which  seem  to  hold  otherwise"  Still,  in 
just  reason,  all  parts  of  an  indictment  are  to  be  construed 
together;  and  if  in  one  part  an  averment  appears  which  sup- 
plies a  defect  in  another,  it  will  be  effectual  for  such  pur- 
pose. 

§  207.  Secondly.  The  Setting  out  of  the  Intent  or  Pur- 
pose: — 

1. The  Doctrine ~ under  this  head  is  so  blended  with 
the  law  of  the  offense  that  of  necessity  it  was  somewhat  con- 
sidered in  "New  Criminal  Law/*  ®®  A  conspiracy  being 
an  attempt  to  do  something  not  yet  accomplished,  in  reason 
the  rule  in  other  attempts  applies  to  it  ；  namely  as  the  thing 
meant  is  not  done,  it  need  not,  because  it  cannot,  be  set  out 
with  the  particularity  of  an  executed  transaction,  yet  with- 
in practical  limits  the  allegation  should  plainly  notify  the 
defendant  what  he  is  to  answer  to"   For  example, 一 


66.  New  Crlm.  Law,  11,  S§ 192, 
193;  Wright  V.  Reg" 14  Q.  B. 148; 
Hex  V.  Roberts, 1 Camp.  399,  2 
Leach,  987,  note.  See  S.  v.  Ormls- 
ton,  66  Iowa,  143,  23  N.  W.  370; 
Brown  v.  U.  S.,  76  C.  C.  A.  31, 145 
F. 1. 

67.  Reg.  V.  King,  7  Q.  B.  782; 
€.  V.  Shedd,  7  Cush.  514;  P.  v. 
Arnold,  46  Mich.  268,  9  N.  W.  406. 

68.  Rex  V.  Spragg,  2  Bur.  993, 
^99;  Wright  V.  Reg., 14  Q.  B. 148. 
And  see  Rex  v.  Rlspal, 3  Bur.  1320; 
Twltchell V.  C,  9  Pa.  211. 

69.  New  Crlm.  Law,  II,  §§ 199- 
^02. 

70.  Ante,  §§  74,  76,  77,  81, 82, 
S4,  85,  87-89,  92;  Reg.  v.  Rowlands, 
2  Den.  C.  C.  364,  5  Cox  C.  C.  466, 
^  Eng.  L.  &  Eq.  287;  Brown  v.  S., 
2  Tex.  Ap. 115;  Reg.  v.  Aspinall, 

3  C.  P. —86 


2  Q.  B.  D.  48,  60,  61; S.  v.  Mo- 
Kinstry,  50  Ind.  465.  See  Landring- 
ham  V.  S.,  49  Ind.  186：  P.  v.  Poln- 
dexter,  243  111. 68,  90  N.  E.  261; 
Eacock  V.  S., 169  Ind.  488,  82  N.  E. 
1039;  S.  V.  Bacon,  27  R.  I.  252,  61 
A.  653;  Thomas  v.  U.  S.,  84  C.  C.  A. 
477, 156  F.  897;  U.  S.  v.  Moore, 173 
F. 122;  Chlng  v.  U.  S.，  55  C.  C.  A. 
304, 118  Fed.  638.  In  an  indictment 
for  a  conspiracy  to  commit  a  felony 
it iB  usually  enough  to  describe 
the  felony  by  Its  common  law  name. 
Lipschitz  V.  P.,  25  Colo.  261, 53  P. 
1111; S.  y.  Slutz, 106  La.  182,  30  So. 
298.  If  thlB  is  not  done  facts  oon- 
Btitutlng  a  felony  must  be  alleged. 
Green  v.  McDougall, 199  U.  S.  601, 
26  S.  Ct.  748;  Lipschitz  v.  P.,  25 
Colo.  261, 53  P.  1111. 
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2.  To  Cheat  an  Individual. ~ To  state  the  case  oftenest 
occurring  in  our  books,  it  is  in  England  held  sufficient  to  al- 
lege that  the  defendants  conspired,  etc.,  "by  divers  false 
pretences  and  subtle  means  and  devices,  to  obtain  and  ac- 
quire to  themselves,  of  and  from  F  and  G,  divers  large  sums 
of  money,  of  the  respective  moneys  of  the  said  F  and  G,  and 
to  cheat  and  defraud  them  respectively  thereof;"  ^  or,  still 
more  briefly,  conspired,  etc.,  "to  cheat  and  defraad  F.  of  his 
goods  and  chattels;"  72  the  objection,  not  deemed  vali も 
being  that  the  contemplated  means  for  effecting  the  cheat 
ought  to  be  set  out.  On  principle,  and  by  the  better  Amer- 
ican, authorities,  contrary  to  others,  where  no  statute  has 
interposed  to  change  the  written  rule,  this  form  of  allega- 
tion is  beyond  all  just  question  adequate. 

§  208.  The  Reason ~ is.  that  it  discloses  every  element 
of  the  offense,  and  as  minutely  as  the  circumstances  permit. 
No  indictment  is  ever  required  to  charge  one  with  what 
the  law  has  not  made  a  part  of  his  crime;  and  when  two  or 
more  combine  to  cheat  another,  they  become  guilty  of  a 
criminal  conspiracy,  though,  they  have  not  even  consid- 
ered of  the  means.  Hence,  as  agreed  means  are  not  essen- 
tial to  the  offense,  it  would  be  a  perversion  oi  justice  to  re- 
quire the  prosecuting  power  to  allege  them, 一 to  allege,  in- 
deed, what  may  not  in  fact  exist.73 

§  209.  As  Brief  in  Definition ~ are  some  other  kinds  of 
offending,  and  they  may  be  charged  m  as  few  words,  and  for 
the  same  reason;  namely,  that  the  short  averment  covers 
the  whole  offense,  and  in  as  minute  a  way  as  is  practicable. 
Such  are  simple  assault  and  battery,"  barratry/^  common 


71.  Rex  V.  Gill, 2  B.  ft  Aid.  204. 

72.  New  Grim.  Law,  II,  §  200; 
Sydserff  v.  Reg., 11 Q.  B.  245;  s.  p. 
Reg.  V.  Gompertz,  9  Q.  B.  824.  And 
see  White  v.  Reg" 13  Cox  C.  C. 
318， 15  Eng.  Rep.  353. 

73.  Vol. II,  §  516  (2)  ；  New  (Mm. 
Law.  II,  §§ 198-202;  Rex  v.  Gill, 2 
B.  ft  Aid.  204,  205;  Reg.  v.  Gom- 
pertz, 9  Q.  B.  824,  838;  S.  v.  Young, 


8  Vroom, 184  ；  U.  S.  v.  Ulrlcl, 3  DIL 
532;  S.  V.  Brady, 107  N.  C.  822, 
12  S.  E.  325;  Thomas  v.  P., 113  111. 
531; S.  V.  Ormlston,  66  Iowa,  143, 
23  N.  W.  370;  P.  V.  Arnold,  46  Mich. 
268,  9  N.  W.  406.  And  see  ante,  SI 
75,  78;  P.  V.  Smith,  239  111. 91, 87 
N.  E.  885. 

74.  Ante,  S§  55-57. 

75.  Ante,  §§  98-101. 
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scold, 76  and  some  others.  And  where  tlie  trial  judge  deems 
that  further  infoiination  ought  in  justice  to  be  given  tljie 
defendant,  he  orders  a  note  or  bill  of  the  particulars  了了 
Again, 一 

§210. 1. Particulars  in  Allegatioii. ― Since  every  ele- 
ment which  in  law  enters  into  the  offense  must  be  alleged,"'® 
whenever  the  averment  of  such  an  element  properly  admits 
of  being  individualized,  this,  in  justice  to  the  defendant, 
should  be  done  in  the  indictment.  Thus, 一 

2.  The  Name  of  the  Person  to  be  cheated, ~ if  known, 
should  be  stated.®^  "And,"  said  Tindal, C.  J.,  "if  the  con- 
spiracy was  to  cheat  indefinite  individuals, 一 as,  for  in- 
stances, those  whom  they  should  afterwards  deal  with,  or 
afterwards  fix  upon, 一 it  ought  to  have  been  described  in  ap- 
propriate terms;  showing  that  the  objects  of  the  conspiracy 
were,  at  the  time  of  making  it,  unascertained ノ，  si  Or  the 
indictment  may  disclose  that  the  conspiracy  was  to  cheat 
and  defraud  the  public  generally ,82  or  the  United  States,  or 
the  State.83 

§211.  The  Thing  meant  to  be  obtained 一 by  the  cheat 
need  not  be  specified  ；  not  being  essential  to  an  laentiflcation 
of  the  transaction,  or  required  to  be  known  even  to  the  de- 
fendants themselves.®* 


76.  Ante,  §§ 199,  200. 

77.  Vol. 11,  §  644  (2);  Rex  v. 
Hamilton,  7  Car.  ft  P.  448;  Reg.  v. 
Rycroft,  6  Cox  C.  C.  76;  Reg.  v. 
Stapylton,  8  Cox  C.  C.  69. 

78.  Vol.  I,  §§  77-88,  98a;  ante, 
S  63  (1). 

79.  Ante,  §§  81, 207. 

80.  Ante,  §§  82,  84,  87.  89,  90; 
Reg.  V.  Parker'  3  Q.  B.  292. 

81.  Reg.  V.  King,  7  Q.  B.  782,  807. 
And  see  Reg.  v.  Peck,  9  A.  ft  E. 
686;  Peck  v.  Reg., 1 Per.  ft  D.  508; 
White  V.  Reg., 13  Cox  C.  C.  318, 15 
Eng.  Rep.  353;  U.  S.  v.  Marrin, 159 
P.  767,  affirmed  Marrin  v.  U.  S., 


167  F.  951, 93  C.  C.  A.  361;  Miller 
V.  U.  S.,  66  C.  C.  A.  399, 133  P. 
337. 

82.  C.  V.  Judd,  2  Mass.  329,  3 
Am.  D.  54;  C.  v.  Harley,  7  Met.  506; 
McKee  v.  S., Ill  Ind.  378, 12  N.  E. 
510.  See  Reg.  v.  Blake,  6  Q.  B. 
126;  Reg.  V.  Aspinall, 1 Q.  B.  D. 
730,  741,  744;  P.  v.  Smith, '  239  111. 
91, 87  N.  E.  885. 

83.  U.  S.  V.  Upham,  2  Mont.  170; 
Reg.  V.  Blake,  6  Q.  B. 126. 

84.  Reg.  V.  Blake,  6  Q.  B. 126; 
C.  V.  Goldsmith, 12  Phlla.  632. 
Compare  with  Reg.  v.  Parker,  3 
Q.  B.  292,  297,  2  Gale  ft  D.  709. 
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§  212.  "To  Cheat  and  Defraud" 一 are  the  proper  words, 
80  at  least  is  "cheat,"  which  is  nearly  or  absolutely  in- 
dispensable ； for  all  cheating  is  "unlawful." On  the 
other  hand,  it  was  held  inadequate  to  say  that  the  defend- 
ants conspired  '  *  to  deceive  and  defraud,  ，  ，  etc.  by  obtaining 
goods  without  paying  for  them.  For  such  transaction  is, 
said  Lord  Denman,  C.  J.  "not  necessarily  a  fraud ；  the  words 

might  apply  to  the  obtaining  goods  to  sell  on  commis- 
sioii ノ，  86 

§213.  "Cheat  and  defraud"  with  us ~ (Massachusetts 
doctrine). ~ Some  of  our  courts  have  applied  this  reason- 
ing to  the  short  form  of  allegation  held  good  in  England^ 
and  adjudged  it  to  be  also  bad.  In  Massachusetts,  for 
example,  it  is  so  laid  down;  because,  as  Dewey,  J.  argued, 
"the  charge  of  a  conspiracy  to  cheat  and  defraud  A  does 
not,  ex  vi  termini,  import  a  criminal  object.  Cheating  and 
defrauding  are  ambiguous  terms,  as  well  applicable  to  civil 
contriacts  as  to  injuries  inflicted  wholly  by  breach,  of  crim- 
inal law.  A  man  [forgetting  the  distinction  between  one 
man's  cheating  another  and  two  or  more  conspiring  to  cheat 
him  88]  may  cheat  and  defraud  another  in  the  sale  of  arti- 
cles of  merchandise,  and  yet  the  case  be  one  of  civil  wrong 
merely ノ，  But,  the  reader  perceives,  a  combination  of  men 
to  do  this  is  a  critninal  -wrong,  indictable  under  the  name  of 
conspiracy. ' 《 Therefore,  ，  ，  continues  the  learned  judge, 《 ' the 
means  must  also  be  set  forth,  that  it  may  be  seen  that  it 
was  a  conspiracy  to  effect  the  proposed  object  by  illegal 
means. , ,      Now, 一 

§  214.  Blunder. 一 This,  which  purports  to  be  reason- 
ing, overlooks  and  i. ゆ ores  the  distinction  between  a  pro- 
posed cheat  by  conspiracy,  which  is  indictable,  and  the  same 
without  conspiracy,  which  is  a  mere  civil  wrong.   And  if 


85.  Dir.  &  F.,  §  291;  P.  v.  Rath- 
bun,  44.  Misc.  88, 18  N.  Y.  Cr.  454, 
89  N.  Y.  S.  746;  S.  V.  Hellman,  42 
Wash.  615,  85  P.  63. 

86.  Reg.  V.  Peck,  9  A.  &  E.  686, 
692;  Peck  v.  Reg., 1 Per.  &  D.  508. 

87.  Ante,  §  207  (2). 


88.  New  Crim.  Law,  II,  §§ 178, 
198,  202. 

89.  C.  V.  Shedd,  7  Cush.  514. 
515,  referring  to  C.  v.  Eastman, 1 
Cush.  189,  48  Am,  D.  596;  C.  v.  Hunt* 
4  Met.  Ill,  125,  38  Am.  D.  346;  U. 
S.  V.  Stone, 135  P.  892. 
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the  law  of  Massachusetts  really  were  what  this  language, 
afterward  repeated  in  substance  by  another  learned  judge,*^ 
imports,  there  could  be  properly  no  such  offense  as  conspir- 
acy in  this  State.  So  that  what  we  call  conspiracy  would 
be  merely  criminal  attempt,"  of  the  same  nature  with  at- 
tempt by  solicitation  ； 的 governed  by  the  same  principles, 
and  by  no  other.  But— 

§215.  True  Massachusetts  Doctrine. ~ The  court,  while 
making  this  confused  statement  of  the  law,  gives  no  intima- 
tion of  an  intent  to  overrule  what  it  had  before  laid  down. 
"Without  attempting  to  review  and  reconcile  all  the  cases," 
said  Shaw,  C.  J.,  speaking  for  this  tribunal,  "we  are  of  op- 
inion that  as  a  general  description,  though  perhaps  not  a 
precise  and  accurate  definition,  a  conspiracy  must  be  a  com- 
bination of  two  or  more  persons,  by  some  concerted  action, 
to  accomplish  some  criminal  or  unlawful  purpose,  or  to 
accomplish  some  purpose,  nox  m  itself  criminal  or  unlaw- 
ful, by  criminal  or  unlawful  means.  We  use  the  terms 
criminal  or  unlawful,  because  it  is  manifest  that  many  acts 
are  uiilawful  wluch  are  not  punishable  by  indictment  or 
other  public  prosecution;  and  yet  there  is  bo  doubt,  we 
think,  that  a  combination  by  numbers  to  do  them  would 
be  an  imlawful  conspiracy,  and  punishable  by  indictment,. 
Of  this  character  was  a  conspiracy  to  cheat  by  false^ 
pretences,  without  false  tokens,  when  a  cheat  by  false  pre - 
tences  only,  by  a  single  person,  was  not  a  punishable  of- 
fense" So  a  combination  to  destroy  the  reputation  of  am 
individual,  by  verbal  calumny,  which  is  not  indictable;. 
So  "  a  conspiracy  to  induce  and  persuade  a  young  female, 
by  false  representations,  to  leave  the  protection  of  her  par- 
ent's house,  with  a  view  to  facilitate  her  prostitution. " 


90.  C.  V.  Prlus,  9  Oray,  127.  And 
see  C.  V.  Wallace, 16  Oray,  221; C. 
V.  Fuller, 132  Mass.  563. 

91.  New  Crim.  Law,  IT, (( 191, 
194,  195,  198. 

92.  Ante,  8(  74-76. 

93.  Referring  to  C.  v.  Boyton,  8 
Law  Reporter,  295. 


94.  Referring  to  Rex  v.  Orey,  8： 
Harg.  St  Tp.  519,  9  How.  St  Tr. 
127. 

95.  C.  V.  Hunt,  4  Met  111,  128； 
38  Am.  D.  346.  See,  also,  C.  v.. 
Ward, 1 Mass.  473;  New  Crim.  Law,, 
n,  (8 178,  180,  19S»  202;  Com.  v. 
Rogers, 181 Mass.  184,  68  N.  B.  421; 
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§  216.  In  some  other  of  our  States, ~ the  English  form 
is  discarded  as  in  Massachusetts  ；  ®®  in  a  part  of  them,  it  is 
adjudged  sufficient,?  Whether,  in  any  State  besides  Mas- 
sachusetts, the  English  and  better  view  of  the  law  is  main- 
tained yet  the  English  indictment  held  bad,  is  perhaps 
doubtful.  In  some,  at  least,  the  departure  is  in  the  law, 
and  this  necessarily  requires  a  difference  in  the  indict- 
ment" 

§217.   The  Principles  governing  this  Question — are  in 

the  main  stated  in  the  foregoing  sections,  and  are  not  dis- 
puted. All  the  facts  which  the  law  makes  elements  of  the 
offense  must  be  alleged,  and  with  such  certainty  that  the 
defendant  will  know  what  is  the  charge  to  which  he  must 
answer,  that  he  may  plead  the  indictment  in  bar  of  a  future 
one,  and  that  the  court  may  see  the  criminality  of  what 
he  is  accused  of  and  affix  the  punishment.^®  And  in  any- 
State  wherein  the  law,  whether  by  statute  or  by  judicial 
exposition^  declines  to  hold  persons  indictable  who  simply 
conspire  to  cheat  and  defraud  another  of  nis lands  and 
goods,  before  they  have  taken  steps  toward  the  cheat,  or 
agreed  on  the  means,  the  indictment  must  set  out  the  step 
or  the  means  thus  made  essential  to  the  offense.^  In  ac- 
cordance with  these  views, — 


S.  V.  Powell. 121 N.  C.  635,  28  S.  E. 
525;  S.  V.  Wilson, 121 N.  C.  650,  28 
S.  B.  416  ， 

96.  New  Crim.  Law,  II,  8  201; S. 
V.  Keach,  40  Vt 118;  S.  v.  Parker, 
43  N.  H.  83;  S.  V.  Jones, 18  Iowa, 
269;  S.  V.  Potter,  28  Iowa,  554;  S. 
V.  Stevens,  80  Iowa,  391;  Lambert 
V.  P.,  9  Cow.  578;  March  v.  P.,  7 
Barb.  391; S.  v.  Roberts,  84  Me. 
.320;  S.  V.  Hewet 仁 81 Me.  396;  S. 
V.  Mayberry,  48  Me.  218;  P.  v.  Bck- 
ford,  7  Cow.  535;  P.  v.  Brady,  56 
N.  Y. 182,  1S9. 

97.  New  Crim.  Law,  H,  (  201; 
S.  V.  Young,  8  Vroom,  184;  S.  v. . 
Buchanan,  5  Har.  ft  J.  317,  9  Am.  D. 


634;  S.  V.  Brady. 107  N.  C.  822, 12 
S.  E.  325. 

Michigan.  As  to  Michigan,  see 
P.  V.  Richards, 1 Mich.  216,  223,  51 
Am.  D.  75;  Alderman  v.  P.,  4  Mich. 
414,  69  Am.  D.  321;  P.  v.  Clark, 10 
Mich.  310;  P.  V.  Barkelow,  38  Mich. 
455. 

98.  New  Crim.  Law,  II,  f 199;  P. 
V.  Brady,  flupra,  at  p.  189;  Territory 
V.  Garland,  6  Mont  14'. 

99.  C.  V.  Wallace, 16  Gray,  221; 
S.  V.  Keach,  40  Vt  113;  S.  v.  Pot- 
ter, 28  Iowa,  554. 

1. March  v.  P.,  7  Barb.  891; S. 
V.  Harris,  38  Iowa,  242;  Landring- 
ham  V.  8.,  49  Ind.  186;  S.  v.  Crow- 
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§  218.  Indictable  done  by  One. ~ If  the  conspiracy  is  to 
do  what  would  be  indictable  were  it  done  by  one  alone,  all 
hold  that  the  contemplated  means  need  not  be  set  out.  Still 
the  instance  must  be  particularized,  and  the  like,  accord- 
ing to  rules  already  laid  down.®  It  seems  to  be  sufficient, 
within  this  requirement,  to  describe  the  purposed  offense 
simply  by  its  name,*  with  the  name  of  the  person  to  be 
injured  thereby.*^  When  it  is  not  known  by  any  name,  its 
constituents  must  be  stated.®  And  there  may  probably  be 
named  offenses  which  should  be  more  minutely  identified 
than  by  name, 

§  219.  Either  the  Means  or  the  End ~ of  the  conspiracy  ^ 
must  appear  in  the  indictment  to  be  unlawful ； both  need 
not, 

§  220.  The  Unlawful  End, ~ in  an  indictment  for  conspir- 
acy to  cheat  by  statutory  false  pretences,  sufficiently  ap- 
pears from  the  allegation  that  it  was  "to  get  and  obtain, 
knowingly  and  designedly,  by  false  pretences,  of"  the  per- 


ley,  41 Wis.  271, 22  Am.  R.  719; 
S.  V.  Clary,  64  Me.  369;  U.  S.  v. 
Donau, 11 Blatch.  168. 

2.  C.  V.  Shedd,  7  Cush.  514,  515; 
S.  V.  Crowley,  41 Wis.  271. 22  Am. 
R.  719;  S.  V.  Sterling,  34  Iowa,  448; 
S.  V.  Hewett,  31 Me.  396;  S.  v.  Bart- 
let  仁  30  Me.  132;  S.  v.  Noyes,  25  Vt 
.415;  Thomas  v.  P., 113  111.  531. 

3.  Ante,  $S  207.  210,  211,  217. 

4*.  S.  V.  Ripley,  31 Me.  386;  C.  v. 
Eastman, 1 Cush.  189,  224,  48  Am. 
D.  596;  Alderman  v.  P.,  4  Mich.  414, 
69  Am.  D.  321 ； Jolmson  v.  P.,  22  111. 
314. 

5.  Ante,  S$  82,  210  (2). 

6.  Hartmann  v.  C"  5  Pa.  60. 
And  see  Reg.  Rowlands,  2  Den. 
C.  C.  364,  5  Cox  C.  C.  466,  9  Eng.  L. 
&  Eq.  287.  It  is  immaterial  that 
the  cheat  aside  from  the  con- 
spiracy Is  not  a  crime.  S.  v.  Gan- 
non. 75  Conn.  206,  52  A.  727. 


7.  Ante,  §  82;  Landrlngham  v. 
S.,  49  Ind.  186.  And  see  S.  v.  Mc- 
Klnstry,  50  Ind.  465. 

8.  New  Crim.  Law,  II,  §§ 171, 
175. 

9.  S.  V.  Harris,  38  Iowa,  242;  S. 
V.  Crowley,  41 Wis.  271, 22  Am.  R. 
719;  P.  V.  Smith,  239  111. 91, 87  N. 
E.  885;  P.  V.  Bird, 126  Mich.  181, 
86  N.  W. 127;  P.  V.  Nail, 242  nL  284, 
89  N.  E. 1012;  Chicago  W.  &  V. 
Coal  Co.  V.  P.,  214  HI.  421, 114  111. 
Ap.  75,  73  N.  E.  770;  S.  v.  Bacon,  27 
R.  I.  252,  61 A.  653;  S.  v.  Messner, 
43  Wash.  206,  86  P.  636:  Perrln  v. 
U.  S.,  94'  C.  C.  A.  886, 169  P. 17； 
Benson  v.  U.  S., 169  F. 17,  94  C. 
C.  A.  399;  P.  V.  Petheram,  64 
Mich.  252,  81 N.  W. 188.  Means 
must  be  set  out  with  particularity 
putting  accused  on  notice.  U.  S.  v. 
Raley, 173  Fed.  179. 
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son  to  be  injured,  certain  of  his  property  described,  '  *  with 
the  intent  then  and  there  to  cheat  and  defraud , ,  him  of  the 
same." 

§221.  In  a  Conspiracy  Lawful  in  Object, ~ unlawful 
means  must  be  set  out."  And 一 

§222.  If  the  Conspiracy  is  Statutory, ~^ every  element 
must  be  averred,  and  the  legislative  expressions  sufficiently 
followed." 

§  223.   Thirdly.   Other  Parts  of  the  Indictment : 一 

Where  Overt  Acts ~ are  to  be  set  out,"  the  form  may  be, 
after  charging  the  conspiracy  in  the  ordinary  way,  to  add 
that  afterward,  on,  etc.,  at,  etc.,  "in  pursuance  of  and  ac- 
cording to  the  said  conspiracy,"  etc.,  the  defendants  did 
so  and  so  ；  and  afterward,  on,  etc.,  at,  etc., 《 *  in  further  pur- 
suance of  and  according  to  the  said  conspiracy, , ,  etc.,  they 
did  so  and  so." 

§224.  Disjunctive  Averments ~ as,  that  the  defendants 
conspired  falsely  and  maliciously  to  charge  or  cause  to  be 
charged  one  with  crime,  and  falsely  and  maliciously  to 
prosecute  him  or  cause  him  to  be  prosecuted  therefor" — 
are  inadequate" 


10.  Johnson  v.  P.,  22  HL  814. 
And  see  P.  v.  Clark, 10  Mich.  310; 

C.  V.  Walker, 108  Mass.  309.  See 
Chicago  W.  ft  V.  Coal  Co.  v.  P.,  214 
111.  421， 73  N.  E.  770;  P.  v.  Smith, 
144  ni. Ap. 129,  239  111. 91, affirmed 
87  N.  E.  885;  Lanasa  v.  S., 109,  Md. 
602,  71 A.  1058. 

11.  C.  V.  Priufl,  9  Gray,  127;  Al- 
derman V.  P.,  4  Mich.  414,  69  Am. 

D.  821; S.  V.  Burnham, 15  N.  H. 
396.  And  see  S.  v.  Buchanan,  5 
Har.  ft  J.  817,  9  Am.  D.  534;  Com. 
V.  Hann,  27  Pa.  Sup.  Ct  83. 

12.  Ante,  $  217;  Elkin  v.  P.,  28 
N.  Y. 177;  U.  S.  V.  Donan, 11 
Blatoh.  168;  S.  v.  Clary.  64  Me.  369; 
S.  V.  Stevens,  30  Iowa,  391; S.  v. 


MoKlnstry,  50  Ind.  465;  Hazen  v, 
C,  23  Pa,  355;  U.  S.  v.  Smith,  2 
Bond,  823;  Cole  v.  P.,  84  111.  216, 
219;  U.  S.  V.  Carpenter,  6  Dak* 
294;  U.  S.  V.  Crolkshank,  92  U.  S. 
542;  Chicago  W.  &  V.  Coal  Co.  v. 
P., 114  111.  Ap.  75,  214  111.  421, 73  N. 
E.  770;  P.  V.  GoBlin,  73  N.  Y.  S.  520, 
67  Ap.  Dlv. 16. 

18  Ante,  §  205  (2),  206;  C.  v. 
O'Brien, 140  Pa.  556,  21 A.  385. 

14.  Archb.  Crlm.  PL  &  Ev. (10th 
Loud.  Ed.)  677'  678.  And  see  3 
Chit.  Crlm.  Law,  1145,  1146,  and 
other  places;  Dealy  v.  U.  S. 152  U. 
S.  539. 

15.  S.  V.  Gary,  36  N.  H.  359,  363. 

16.  Vol. II,  S  685. 


225, 226 
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§  225.  More  Conspirators  than  One, ~ in  the  one  combi- 
nation, may,  of  course,  be  jointly  indicted."  And  not  gen- 
erally will  the  court  direct  that  they  be  separately  tried" 
Bux II  one  of  two  dies,  the  living  one  may  be  indicted  and 
tried; "  and  it  is  the  same  of  a  known  conspirator  where 
the  other  is  unknown.^^  Probably  it  is  competent  to  indict 
known  and  arrested  conspirators  separately,  while  yet  the 
judge  might  interfere  to  prevent  a  procedure  so  inconven- 
ient and  unusual.  Where  one  is  separately  charged,  it  must 
be  averred  that  another  or  others  conspired  with  him;  one 
form  being  that  the  defendant's  conspiracy  was  "with  di- 
vers other  persons  to  the  jurors  unknown.""  But  the 
New  York  court  deemed  that  names  of  co-conspirators, 
though  known,  need  not  be  mentioned  ；  hence,  where  a  name 
was  alleged  as  unknown,  yet  truly  the  grand  jury  knew  it, 
the  indictment  was  not  therefore  ill"  According  to  a 
South  Carolina  case,  if  a  nolle  prosequi  is  entered  as  to  one 
of  two  co-conspirators  jointly  indicted,  there  can  be  no  con- 
viction of  the  other, 2*  but  it  is  not  probable  this  doctrine 
will  be  generally  accepted  in  the  States. 

§226.  More  than  One  Offense. 一 To  commit  more  than 
one  offense  may  be  the  ODject  of  one  conspiracy.  Hence  a 
count  is  not  double  which  charges  it  so." 


17.  Vol. n,  8  468  (4);  S.  Brad- 
ley, 48  Conn.  685;  Spies  v.  P" 122 
ni. 1, 8  Am.  St  320, 12  N.  B.  865, 
17  N.  E.  898;  S.  V.  Crowley,  41 Wis. 
271, 22  Am.  R.  719 

18.  Vol. II,  8 1022. 

19.  Rex  V.  Nichols, 13  East  412, 
note.  P.  V.  Nail, 242  HI.  284,  89  N. 
R 1012. 

20.  Reg.  V.  Steel,  Oar.  ft  M.  887, 
2  Moody,  246;  P.  v.  Sacramento 
Butchers'  Protective  Ass'n, 12  Cal. 
Ap.  471, 107  P.  712;  International 
Harvester  Co.  of  America  v.  Com., 
137  Ky.  668, 126  S.  W.  852. 

21. lb. 

22.  P.  V.  Mather,  4  Wend,  229, 
265,  21 Am.  D. 122, 


23.  S.  V.  Jackson,  7  S.  C.  283. 
State  need  not  prove  all  but  must 
prove  at  least  two  guilty.  Com.  v. 
Sanderson,  40  Pa.  Super.  Ct.  416; 
P.  V.  Miles, 123  N.  Y.  S.  862,  881. 
Compare  Looney  v.  P.,  81 111.  Ap. 
370. 

24.  Ante,  §8  74  (3),  93;  8.  v. 
Sterling,  34  Iowa,  443;  Hamilton 
V.  P.,  24  Colo.  301, 51 P.  425;  Gar- 
land S., 112  Md.  83,  75  A.  631； 
S.  V.  Wilson, 121 N.  C.  650,  28  S.  EL 
416,  holding  that  It  is  proper  to 
charge  all  conspirators  with  con- 
spiring to  commit  the  same  crime, 
though  each  conspirator  la  charged 
with  doing  different  overt  acts  In 
participation  in  the  crime. 
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n.   The  Evidence. 

§  227. 1. Multitudinous— are  the  forms  of  the  evidence  ； 
and  even  to  the  act  of  conspiring,  which  is  the  gist  of  the 
offense,  it  may  be  circumstantial as  well  as  direct.  Thus, 一 

2.  Separate  Acts ~ by  the  defendants,  yet  tending  to  the 
one  end,  together  with  the  relations  of  the  doers  to  one 
another,  and  any  other  explanatory  facts,  constituting  a 
body  of  circumstantial  evidence,  may  be  shown  as  justify- 
ing the  jury  in  inferring  a  conspiracy  whence  they  pro- 
ceeded" But,  mferentially  or  otherwise,  a  connection  be- 
tween the  acts  must  appear,  or  they  will  be  inadequate,: 
This  sort  of  evidence  may  be  given  in  the  first  instance  to 
establish  the  conspiracy;     or, 一 


25.   Hex  V.  Parsons, 1 W.  Bl. 392; 
Spies  V.  P., 122  111. 1, 3  Am.  St. 
320, 12  N.  B.  865, 17  N.  E.  898;  P. 
V.  Bentley.  75  Cal.  407, 17  P.  436; 
Martin  v.  S.,  89  Ala.  115, 18  Am. 
St.  91， 8  So.  23.   And  see  Vol. II, 
§9 1073-1079;  Collins  v.  S., 138  Ala. 
67,  34  So.  993  ；  Morris  v.  S., 146  Ala. 
66,  41 So.  274;  Bundy  v.  S.,  95  Ark. 
460, 130  S.  W.  522;  P.  v.  Moran, 
144  Cal. 48,  77  Pac.  777;  P.  v.  Woods, 
147  Cal.  265,  81 Pac.  652;  P.  v. 
Long,  7  Cal. Ap.  27,  93  P.  387; 
In  re  Leroy  v.  S., 125  Ga.  240,  54 
S.  E. 125;  P.  V.  Nail. 242  111.  284, 
89  N.  E. 1012;  P.  V.  Straach, 144 
111.  App.  283,  affirmed  88  N.  E. 155; 
Sanderson  v.  8., 169  Ind.  301, 82 
N.  E.  526;  Cook  v.  S., 169  Ind.  430, 
82  N.  E. 1047;  S.  v.  Walker, 124 
Iowa,  414, 100  N.  W.  354;  Brum- 
mett  V.  Com., 108  S.  W.  861' 33  Ky. 
Li.  355;  S.  V.  Casto,  231 Mo.  398, 132 
S.  W. 1115;  O'Brien  v.  S.,  69  Neb. 
691,  693,  96  N.  W.  649;  P.  v.  Miles, 
123  App.  Dlv.  862,  869, 10  N.  Y.  S. 
510;  S.  V.  Anderson,  92  N.  Car.  732, 
747;  P.  V.  McKane, 143  N.  Y.  455, 
38  N.  E.  950;  S.  v.  Lewis,  61 Ore. 


467,  94  Pac.  831;  Ripley  v.  S.,  61 
Tex.  Cr. 126, 100  S.  W.  943. 

26.  U.  S.  V.  Cole,  5  McLean,  513, 
601;  Reg.  V.  Murphy,  8  Car.  &  P. 
297;  Rex  v.  Cope, 1 Stra.  144;  Reg. 

Blake,  6  Q.  B. 126;  Reg.  v.  Proat, 
9  Car.  ft  P.  129;  Polndexter  v.  C, 
33  Grat  766;  U.  S.  v.  Newton,  52 
Fed.  275;  P.  v.  Flack, 125  N.  Y. 
324,  26  N.  E.  267;  C.  v.  O'Brien, 140 
Pa.  555.  21 A.  385;  S.  v.  Gannon, 
75  Conn.  206,  52  A.  727;  U.  S.  v. 
Breeze, 172  F.  402;  S.  v.  Fields,  234 
Mo.  615, 138  S.  W.  518. 

27.  Jenkg  v.  Lewis,  Ware,  51; 
McAnally  v.  8,,  74  Ala.  9;  Ellzey  v. 
S.,  57  Miss.  827;  McDonald  v.  P" 
126  111.  150,  9  Am.  St.  547. 18  N.  E. 
817;  Spies  V.  P" 122  Dl. 1, 101-158, 
12  N.  E.  865, 17  N.  E.  898,  3  Am.  St. 
320n;  Archer  v.  S., 106  Ind.  426,  7 
N.  E.  225;  Reinhold  v.  S., 130  Ind. 
467,  470,  30  N.  E.  306;  Eacock  v.  S., 
169  Ind.  488,  82  N.  E. 1039;  Law- 
rence V.  S" 103  Md. 17,  63  Atl. 96; 
S.  V.  Anderson,  92  N.  Car.  732,  737, 
747. 

28.  Cases  in  last  note  but  one; 
also  Reg.  v.  Brittaln,  3  Cox,  C. 
C.  76. 


^  228, 229  CoNSPiBAOY.  1371 


§  228.  Combining— Acts  and  Confessions  of  Co-conspir- 
ator.一 The  combining  may  be  made  to  appear  by  any  com- 
petent testimony,^®  and  then  the  separate  acts  an4  declara- 
tions of  the  CO-COD  spirtors,  including  even  persons  not  in- 
dicted, may  be  produced,  on  the  principle  explained  m  the 
first  volume.80  For  when  this  sort  of  relationship  exists 
between  persons,  the  doings  of  one  are  in  contemplation  of 
law  those  of  all."  But ― 

§229.  Such  Acts  and  Confessions ~ cannot,  otherwise 
than  as  already  explained,*^  be  brought  forward  in  the  first 
instance  to  establish  the  conspiracy.**    This  sort  of  evi- 


29.  Reg.  V.  Frost,  9  Car.  &  P. 
129;  Parker  v.  S"  98  Ark.  575, 187 
S.  W.  253. 

30.  Vol. n,  $( 12 化 1249；  8 
Oreenl.  Bv.,  8  94;  Cooke  v.  P.,  231 
m.  9,  82  N.  E.  863;  Thomas  v.  U. 
S.,  84  C.  C.  A.  477. 156  F.  897. 

31.  Hardin  v.  S.'  4  Tex.  Ap.  355; 
Peden  v.  S:,  61 Miss.  267;  Bowers 
V.  S.,  24  Tex.  Ap.  642,  5  Am.  St 
^01; V.  S.  V.  Mitchell, 1 Hughes, 
439;  U.  S.  V.  Butler, 1 Hughes, 
457;  Phlllipg  V.  8.,  26  Tex.  Ap.  228, 
S  Am.  St  471;  Spies  v.  P., 122  HI. 
1, 8  Am.  St  320' 12  N.  E.  865, 17 
N.  B.  898;  P.  V.  Bentley,  77  Cal. 7, 
11 Am.  St  226' 18  P.  799;  Martin 
V.  S.,  89  Ala.  115, 18  Am.  St.  91, 8 
So.  23;  Gibson  v.  S.,  89  Ala.  121, 18 
Am.  St.  96,  8  So.  98;  Tollver  v.  S., 
142  Ala.  3,  38  So.  801;  Morris 
S., 146  Ala.  66,  41 So.  274;  Easter 
V.  S.,  96  Ark.  629, 132  S.  W.  924; 
P.  V.  Gregory, 120  Cal. 16,  52  Pac. 
41; Porter  v.  P.,  31 Colo.  508,  74 
Pac.  879;  S.  V.  Olidden,  55  Coim. 
46,  8  AtL  890,  3  Am.  St  23; 
Baldwin  v.  S"  46  Pla,  115'  35  So. 
220;  Carter  v.  S., 106  Oa.  372,  82 
S.  B.  345,  71 Am.  St  262n;  P.  v. 
Nail  242  IlL  284,  89  N.  E. 1012; 
Raymond  v.  P.,  226  111.  433,  80  N. 


B.  996;  Card  v.  S" 109  Ind.  416, 
419,  422,  9  N.  E.  591;  Bacock  v. 
S" 169  Ind.  488,  82  N.  E. 1039; 
Hinkle  v.  S., 174  Ind.  276,  91 N. 
B. 1090;  S.  V.  Hogan, 145  Iowa,  352, 
124  N.  W. 178;  S.  V.  Manning, 149 
Iowa,  205, 128  N.  W.  345;  Com.  v. 
Hunton, 168  Mass.  130,  132,  46  N. 
B.  404;  S.  V.  Vaughan,  200  Mo. 1, 
17,  98  S.  W.  2;  S.  V.  Byers, 16  Mont. 
565,  41 Pac.  768;  O'Brien  v.  S.,  69 
Neb.  691,  694,  96  N.  W.  649;  S.  v. 
Kennard,  74  N.  H.  76,  65  Atl.  376; 
P.  V.  Miles, 123  Ap.  Dlv.  862,  876; 
P.  V.  McKane, 143  N.  Y.  455,  470,  38 
N.  B.  950;  Bauer  v.  S"  3  Okla.  Cr. 
329， 107  P.  525;  Com.  v.  O'Brien, 
140  Pa.  St.  555，  561, 21 Atl.  385;  S. 
V.  Green,  40  S.  Car.  328, 18  S.  B. 
933,  42  Am.  St.  872;  S.  v.  Kennard, 
85  S.  Car.  146,  67  S.  E. 162;  S.  v. 
Dlx,  33  Wash.  405,  74  Pac.  570； 
Welsenbach  v.  S., 138  Wis.  162, 119 
N.  W.  843;  Chadwick  v.  U.  S., 141 
Fed.  225,  72  C.  C.  A.  343;  U.  S.  v. 
Francis, 144  Fed.  520. 

32.  Ante,  $  227  (2). 

33.  Metcalfe  v.  Connor,  Lltt.  Sel. 
Gas.  497, 12  Am.  D.  340;  Hlghtower 
V.  S.,  22  Tex.  605;  Wlndover  v.  Rob- 
bins,  2  Tyler, 1, 4';  S.  v.  Qeorge,  7 
Ire.  821; U.  S.  v.  Cole,  5  MeLean» 
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dence  is  competent  in  other  offenses  likewise;  ^*  and  in  all， 
the  rule  is  that  the  combination  of  wills  in  a  common  pur- 
pose being  first  shown,  what  is  said  and  done  by  one  be- 
comes then  admissible  against  the  rest"  And  the  court 
determines  when  the  combination  is  sufficiently  established 
for  this  purpose" 

§  230.  When  the  Transaction  is  ended, ~ individual  dec- 
larations, confessions,  and  acts  are,  of  course,  not  in  execu- 
tion of  the  common  purpose;  therefore  they  are  competent 
only  against  those  from  whom  they  proceed"  Nice  ques- 
tions arise  as  to  when  this  condition  of  things  is  reached 严 
after  a  burglary  by  two,  the  confessions  of  one  who  retained 
the  stolen  goods  were  not  received  against  the  other"  But 
where,  in  larceny,  the  conspiracy  extended  as  well  to  the 


513;  Osborne  v.  S.  (Miss.  1911), 55 
So.  52.  Except  perhaps  as  against 
the  party  making  the  confession. 
Com.  V.  Hunton» 168  Mass.  130,  132, 
46  N.  E.  404. 

34.  C.  V.  Tivnon.  8  Gray,  375,  69 
Am.  D.  248;  Cornelius  v.  C, 15  B. 
Monr.  589;  Malone  v.  S.,  8  Ga.  408; 
Gardner  v.  P.,  8  Scam.  83;  Shep- 
pard  V.  S.  (Ala.  1911), 55  So.  514; 
S.  V.  Fields,  2S4  Mo.  615, 138  S.  W. 
518. 

35.  American  Fur  Company  v. 
U.  S.,  2  Pet.  858;  Glory  v.  S., 13 
Ark.  236;  S.  v.  Ross,  29  Mo.  82; 
S.  V.  Nash,  7  Iowa,  347;  S.  v.  Soper, 
16  Me.  293,  88  Am.  D.  665;  Rex  v. 
Salter,  5  Bsp.  125;  Page  v.  Parker, 
40  N.  H.  47;  Clinton  v.  Estes,  20 
Ark.  216;  Nevlll  v.  S.,  60  Ind.  308; 
U.  S.  V.  McKee,  3  Dll.  546;  U.  S. 
V.  McKee,  3  Dil.  551; U.  S.  v.  Mitch- 
ell, 1 Hugbes,  439;  U.  S.  v.  Butler, 
1 Hughes,  457;  Solander  v.  P.,  2 
Colo.  48;  P.  V.  Saunders,  25  Mich. 
119;  S.  V.  Brady, 107  N.  C.  822, 12 
S.  E.  325;  U.  S.  V.  Lancaster,  44 
Fed.  896. 

86.  Wlndover  v.  Robbln も supra; 


Fouts  V.  S"  7  Ohio  St.  471; C.  v. 
Crownlnshield, 10  Pick.  497;  Stone- 
V.  P., 13  Hun,  268. 

37.  S.  V.  Dean, 13  Ire.  6S;  S. 
Thlbeau,  30  Vt 100;  Thompson  v. 
C" 1 Met  (Ky.) 13;  Pattern  v.  S., 
6  Ohio  St  467.  See  S.  v.  Simons, 备 
Strob.  266;  Lynes  v.  S.,  36  Miss. 
617;  S.  V.  Robs,  29  Mo.  82;  Clin- 
ton V.  Estes,  20  Ark.  216;  Hunter 
V.  C,  7  Grat  641, 56  Am.  D. 121, 
800-4;  S.  V.  Brown  (Del.  1911),  80* 
A.  146;  Handley  v.  8., 115  Ga.  684, 
41 S.  E.  992;  Tarasinski  v.  8" 146- 
Wis.  508, 131 N.  W.  839;  Miller  v. 
S., 139  Wis.  57,  88, 119  N.  W.  580; 
Baker  v.  S., 174'  Ind.  708,  98  N.  B. 
14;  Tapscott  V.  Com., 140  Ky.  573， 
131 S.  W.  487;  Hayden  v.  Com., 
140  Ky.  634, 181 S.  W.  521; S.  v. 
Moeller,  20  N.  D. 114, 126  N.  W- 
668. 

38.  See  Mask  v.  S.,  82  MlsB.. 
405;  Curry  v.  Kurtz,  33  Miss.  24; 
American    Iron    Mountain  Co.  v. 
Evans,  27  Mo.  552;  Osborne  v.  S- 
(Miss.  1911), 55  So.  52. 

89.  S.  V.  Thlbeao,  80  Vt  100- 
And  866  Reg.  v.  Blake,  6  Q.  B. 126 一 
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dividing  of  the  goods  taken  as  to  the  theft,  what  one  did 

between  the  stealing  and  the  dividing  was  admitted  against 
botlL4o  * 

§  231.  The  Order  of  the  Testimony 一 is  in  all  cases  with- 
in the  discretion  of  the  presiding  judge,  though  commonly 
he  follows  therein  the  established  practice."  In  practice, 
if  the  counsel  for  the  prosecution  opens  to  a  general  con- 
spiracy, and  it  appears  "manifest  that  no  particular  proof 
sufficient  to  affect  the  defendants  is  intended  to  be  ad- 
duced," the  judge  will  "stop  the  case  in  limine. ' '  But 
when  the  counsel  at  the  opening  makes  full  promise  to 
supply  the  missing  link,  it  is  within  the  discretion  of  the 
<50urt,  relying  thereon,"  to  permit  general  evidence  of  an 
existing  conspiracy  to  precede  that  affecting  a  particular 
one  or  all  of  the  defendants."  Or  should  it  be  deemed  to 
liave  been  incompetent  when  admitted,  it  may  be  rendered 
unobjectionable  by  what  is  afterward  proved."  Yet  per- 
haps ordinarily  the  court  will  receive  evidence  only  as  the 
foundation  for  it  is  laid  in  prior  testimony  or  in  the  rec- 
ord.**^ 


40.  Scott  V.  S.，  30  Ala.  503,  509; 
Eggleston  v.  S.,  59  Tex.  Cr.  542, 
128  S.  W. 1105;  Snelling  v.  S.,  57 
Tex.  Ct.  416, 123  S.  W.  610;  O'Brien 
V.  S.,  69  Neb.  691, 96  N.  W.  649. 
Pistol  found  in  possession  of  con- 
spirator when  arrested  properly 
admitted  against  defendant,  S.  v. 
Lem  Woon,  57  Ore.  482, 112  P.  427, 
107  P.  947. 

41. See  Vol. II,  §§  966,  966a;  S. 
V.  Fields,  234  Mo.  615, 138  S.  W. 
518;  Easter  v.  S.'  96  Ark.  629, 132 
S.  W.  924;  S.  V.  Manning, 149 Iowa, 
205, 128  N.  W.  345. 

42.  Vol. 11,  §  966a  (2). 
•  43.  The  Queen's  Case,  2  Brod.  & 
B.  302,  310.  And  see  Rex  v.  Ham- 
mond, 2  Esp.  719;  Browning  v.  S., 
30  Miss.  656;  Butt  v.  S.,  81 Ark. 
173,  98  S.  W.  723;  Wiley  v.  S.,  92 


Ark.  586, 124  S.  W.  249;  P.  v. 
Bunkers,  2  CaL  Ap. 197,  84  Pac 
364；  370;  Hall  v.  S.,  31 Fla.  176, 
188,  189, 12  So.  449;  Cook  S., 
169  Ind.  430,  82  N.  E. 1047;  S.  v. 
Grant,  86  Iowa,  216,  53  N.  W. 120; 
S.  V.  Mushnish,  97  Iowa,  444,  66 
N.  W.  746;  O'Brien  v.  S.,  69  Neb. 
691,  694,  96  N.  W.  649;  S.  v.  Ward, 
19  Nev.  297,  308, 10  Pac.  133,  7 
Crtm.  L.  Mag.  748;  P.  v.  Miles, 123 
Ap.  Dlv.  (N.  Y.)  862, 108  N.  Y.  S. 
610;  S.  V.  Lewis,  51 Ore.  467.  94' 
Pac.  831;  Schultz  .v.  S., 133  Wis. 
215, 113  N.  W.  428;  Cohen  v.  U.  S., 
157  Fed.  651, 85  C.  C.  A.  113. 

44.  'Johnson  v.  S.,  29  Ala.  62,  65 
Am.  D.  383. 

45.  And  see  Browning  v.  S., 
Bupra. 
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§  232.  In  One's  own  Favor.— Whatever  is  of  the  res  ges- 
tae is  admissible,  though  proceeding  from  a  defendant  and 
tendered  in  his  own  behalf.*®  Thus,  on  one's  trial  for  con- 
spiring with  another  not  arrested  to  defraud  a  third  per- 
son, his  defense  being  that  he  was  the  other's  dupe,  him- 
seli  believing  what  he  said,  he  was  permitted  to  put  in  evi- 
dence a  correspondence  between  himself  and  such  supposed 
co-conspirator.  ""What  the  parties  say  at  the  time,"  ob- 
served Best,  J"  "is  evidence  to  show  how  they  acted ノ" t 

§233. 1. Variance— must  be  avoided;*®  as, — 

2.  Name. 一 An  allegation  of  a  conspiracy  to  defraud  one 
named  is  not  sustained  by  proof  of  the  intent  to  defraud 
another, 49  or  the  public,  or  anybody  whom  the  defendants 
could  defraud"  So, ― 

3.  To  Commit  One  Offense «~ being  the  object  of  the  con- 
spiracy charged,  proof  that  it  was  to  commit  another  will 
not  suffice 卢 1 But  the  manner  of  committing  it  may  be 
shown  in  a  form  more  minute  than  the  allegation,  or  vary- 
ing from  it  in  non-essentials"  And  if  the  parts  of  the 
charge  are  separable,  no  more  need  be  proved  than  will 
simply  constitute  the  .offense;  as, ii  the  alleged  purpose  is 
"to  prevent  the  workmen  of  C.  from  continuing  to  work," 
etc.,  it  will  be  adequate  to  show  the  purpose  as  to  any  of 
the  workmen"   Again, 一 


46.  Vol. II,  f§ 1083-1087.  And 
see  Reg.  v.  Vincent,  $  Car.  &  P. 
275;  S.  V.  Cardoza, 11 S.  C. 195. 

47.  Rex  V.  Whitehead, 1 Car.  & 
P.  67,  69  D.  &  R.,  N.  P.  61. 

48.  Vol. 11,  9  484a  et  seq. 

49.  Reg.  V.  Steel,  Car  &  M.  837, 
2  Moody,  246;  Lawrence  v.  S., 103 
Md. 17,  63  A.  96;  U.  S.  v.  Marrin, 
159  F.  767,  afflrmed  Marrin  v.  TJ.  S.， 
167  P.  951, 93  C.  C.  A.  351. 

50.  C.  V.  Harley.  7  Mel  506; 
Com.  V.  Mauley, 12  Pick.  (Mass.), 
173;  C.  V.  Kellogg,  7  Cush.  473.  See 
U.  S.  V.  Greene, 115  F.  343. 

51. S.  V.  Hadley,  54  N.  H.  224. 


And  see  Randolph  v.  S., 14  Ind. 
232;  Reg.  V.  Banks, 12  Cox  C.  C. 
393,  5  Eng.  Rep.  471; S,  v.  Loser, 
132  Iowa,  419, 104  N.  W.  337.  Acts 
constituting  an  offense  Including 
Intent  must  be  alleged,  U.  S.  v. 
Green, 136  F.  618.  Indictment  for 
conspiracy  to  suborn  perjury  need 
not  allege  subordination  with 
technical  precision,  Williamson  v» 
U.  S.,  207  U.  S.  425,  28  S.  Ct. 163- 

52.  Vol. II,  S§  488b>488e;  Reg. 
V.  Gompertz,  9  Q.  B.  824;  Regent 
V.  P.,  96  ni. Ap. 189. 

53.  Rex  V.  Bykerdike, 1 Moody 
&  R. 179. 
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§234. 1. A  uonspiracy  to  prosecute  for  Crime ~ per- 
sons not  guilty  is  not  established  by  proof  of  a  conspiracy 
to  prosecute  guilty  ones,  nor  is  such  evidence  admissible" 
And ― 

2.  Sufficient  in  Degree ~ must  be  the  evidence,*^**  affirma- 
tively covering  the  whole  charge.*^®  It,  for  example,  three 
persons  are  indicted  for  conspiring  together,  and  the  proof 
is  that  one  conspired  with  one  other,  it  not  appearing  with 
which  one,  all  must  be  acquitted.s?  But  a  part  only  may  be 
shown  by  the  direct  evidence,  if  the  circumstances  authorize 
the  jury  to  infer  the  rest"   Thus, 一 

§  235. 1. Conduct. 一 Where  the  alleged  conspiracy  was 
by  two  to  cheat  a  third  of  his  goods,  and  it  was  clearly 
proved  as  to  one,  evidence  that  the  other  was  present  when 
the  fraud  was  consummated,  received  a  part  of  the  goods, 
and  sold  them  under  a  fictitious  name,  was  held  to  show 
such  a  connection  between  the  two  as  to  justify  a  verdict 
against  both" 

2.  Other  Instances 一 of  actual  or  attempted  fraud  may 
in  proper  circumstances  be  given  in  evidence,  in  support  of 
the  conspiracy  on  trial"  within  explanations  in  the  first 
volume, 1 

§  236. 1. Though  the  Venue ~ in  this'  offense  as  in  all 
others  must  be  proved,®^  evidence  of  what  was  done  beyond 


54'.   S.  V.  Walker,  32  Me.  195. 

55.  S.  V.  Simons,  4  Strob.  266; 
Reg.  V.  Hibbert, 13  Cox  C.  C.  82, 
18  Eng.  Rep.  433;  Reg.  v.  Banks, 
12  Cox  C.  C.  393,  5  Eng.  Rep.  471. 

56.  Vol. II,  §§ 1052,  1054;  C.  V. 
Kellogg,  7  Cush.  473;  U.  S.  v. 
Smith,  2  Bond,  323. 

57.  Reg.  V.  Thompson, 16  Q.  B. 
832.  See  S.  v.  Adams, 1 Houst 
Crim.  361; S.  V.  Gardner,  84  N.  C. 
732;  Bundy  v.  S.,  95  Ark.  460, 130 
S.  W.  522.  So  If  two  are  tried  for 
a  conspiracy  and  one  is  acquitted, 
the  other  one  must  also  be  ac- 


quitted. S.  V.  Tom, 13  N,  C.  569; 
U.  S.  V.  Morris,  Fed.  Cases 15,  812. 

68.  Ante,  §  227  (2);  Reg.  v. 
Banks,  supra;  S.  v.  Morton,  27  Vt. 
310,  65  Am.  D.  201. 

59.  C.  V.  Warren,  6  Mass.  74. 

60.  C.  V.  Eastman, 1 Cush.  189, 
216;  Luckey  v.  Roberts,  25  Conn. 
486;  P.  V.  Saunders,  25  Mich.  119; 
Rex  V.  Hunt,  3  B.  &  Aid.  566;  U. 
S.  V.  Russell, 19  Fed.  591. 

61.  Vol. II,  S§ 1120-1129. 

62.  U.  S.  V.  Jackalow, 1 Black. 
484. 
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the  jurisdiction  of  the  court  is  still  competent  to  the  other 
parts  of  the  charge"  And 一 

2.  An  Overt  Act, ~ within  the  county,  the  effect  whereof 
is  to  renew  the  conspiracy  there,  is  adequate  evidence  of 
the  venue." 

III.  Questions  of  Practice. 

§  237.  If  the  Indictment  is  in  Several  Counts, ~ yet  one 

conspiracy  only  is  proved,  a  verdict  of  guilty  may  be  taken 
on  all  the  counts  which .  set  out  the  offense  in  accordance 
with  the  evidence" 

§  238.  A  Special  Verdict, ~ not  responding  to  all  the  ma- 
terial parts  of  the  indictment,  will  be  ill"  When  ade- 
quately responsive  and  full,  judgment  will  be  rendered 
thereon.67 

§  239.  The  Questions  of  Separate  Trial, ~ and  some  con- 
nected ones,  are  not  quite  the  same  in  conspiracy  cases  as 
in  others.  But  they  have  been  already  considered" 

rV.  Specially  in  some  Particular  Forms  of  Conspiracy. 

§  240.  To  Charge  with  Crime. 一 The  indictment  may 
aver  that  the  defendants,  on,  etc.,  at,  etc.,  devising  not  only 
to  deprive  X  of  hip.  good  name,  but  also  to  subject  him  with- 
out just  cause  to  the  pains  and  penalties  provided  for  per- 


63.  Rex.  V.  Bowes,  cited  4'  East 
171. 

64.  Vol.  I,  S  61 (3);  ante,  $  206 
(1);  Rex  V.  Brisac,  4  East,  164, 
170,  171; C.  V.  Corlles,  3  Brews. 
575.  578,  8  Plillad.  450;  P.  v.  Arnold, 
46  Mich.  268,  9  N.  W.  406;  P.  v. 
Mather,  4  Wend.  (N.  Y.)  429,  21 
Am.  Dec.  122;  Dawson  v.  S.,  38 
Tex.  Cr.  9,  40  S.  W.  731. 

65.  Reg.  V.  Gompertz,  9  Q.  B. 
S24. 

66.  Vol. II,  §§ 10054006a;  P.  v. 
Olcott,  2  Johns.  Cas.  301, 1 Am.  D. 
168. 


67.  C.  V.  Judd,  2  Mass.  329,  3 
Am.  D.  54. 

67.  See,  among  other  places. 
Vol. II,  f$  464  (2),  468  (4),  1019 
(5),  1022,  1038  (2);  ante,  §  225. 
And  see  Cummins  v.  C.,  81 Ky  465; 
Bradshaw  v.  Territory,  3  Wash. 
Ter.  265, 14  P.  594;  P.  v.  Richards* 
67  Cal.  412,  56  Am.  R.  716,  7  P. 
828;  Casper  v.  S.,  47  Wis.  535,  2  N. 
W. 1117;  Paul V.  S., 12  Tex.  Ap. 
346.  See  S.  v.  Smith,  55  Ore.  408, 
106  P.  797. 
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sons  guilty  of  [rape],  did  then  and  there  conspire,  etc., 
falsely  to  charge  and  accuse  him  the  said  X  that  he  the 
said  X  had  then  lately  before  [feloniously  ravished  and 
carnally  known  a  woman  named  Y,  violently  and  against 
her  will  and  consent]  ；  adding,  if  deemed  important,  overt 
acts.®® 

§241. 1. "Falsely  Conspired" ~ would  be  equally  well 
with  the  above  "falsely  to  charge. ' '  And  it  need  not  be 
added  that  X  was  innocent"   So, 一 

2.  Where  Forrication  and  Adultery ~ are  not  indictable, 
it  is  still a  crime  to  conspire  falsely  to  charge  one  with  what 
is  so  prejudicial  to  good  morals;  as，  with  being  the  father 
of  a  bastard  child.  The  indictment  need  not  aver  that  he 
is  not  the  father." 

§242. 1. Labor  Conspiracies, 一 including  conspiracies 
among  workmen,  conspiracies  to  injure  one  in  his  business, 
and  the  like,  are  pretty  minutely  considered  in  the  author  ，s 
"Directions  and  Forms,"  to  which  reference  here  is  spec- 
ially made" 

2.  The  Indictment, ― in  States  where  overt  acts  are  not 
required  to  be  set  out,  may  be  brief;  and  it  should  conform 
to  the  special  purpose  of  the  conspirators  in  the  individual 
instance,  and  the  pleader  *s  view  of  the  law.  For  a  conspir- 
acy to  prevent  one's  working  at  his  trade,  it  was  in  England 
held  good  simply  to  charge  the  purpose  to  be,  "by  indirect 
means,  to  impoverish  the  said  X,  and  to  deprive  and  hinder 
him  from  following  and  exercising  his  aforesaid  trade  or 
business  of  a  tailor ノ，  And  Bnller,  J.,  said  that  the  words 
"by  indirect  means"  were  unnecessary;  the  means  being 
matter  of  evidence" 


69.  Archb.  Crim.  PI. &  Ev. (10th 
Loud.  Ed.)  672,  673;  8  Chit.  Crim. 
Law,  1171,  1174-1179;  Dir.  ft  F.,  $ 
300,  where  Bome  explanations  and 
varied  forms  appear;  C.  v.  Andrews, 
132  Mass.  263;  Johnson  v.  S.,  2 
Butcher,  313;  C.  v.  O'Brien, 12 
CuBh.  84';  Elkln  v.  P.,  28  N.  Y. 177; 
S.  V.  Hadley,  54  N.  H.  224. 

3  C.  P.— 87 


70.  Johnson  v.  S.,  2  Dutcher, 
313;  Rex  V.  Spra«rg,  2  Bur.  993. 

71.  Reg.  V.  Best,  2  Ld.  Raym. 
1167,  6  Mod.  137, 1 Salk.  174. 

72.  Dir.  &  F.,  801-308. 

73.  Rex  V.  Eccles,  3  Doug.  337, 
339.  But  compare  this  with  C.  v. 
Hunt,  4  Met.  Ill, 38  Am.  D.  346. 
And  see  Morris  Run  Coal  Co.  v. 
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3.   The  Conspiracy  of  Boycott,— both  as  to  the  law  and 

the  procedure,  has  been  considered  in  some  cases  to  which 
It  will  suffice  here  simply  to  refer" 

§  243.   For  a  Conspiracy  to  defraud  the  Public.— the 

form  is  substantially  the  same  as  where  an  individual  is 
to  be  defrauded;  73  but  it  does  not,  for  it  cannot,  set  out 
the  names" 

§  244.  Where  the  Defilement of  a  f emale,  or  the  pro- 
curing of  an  unlawful  marriage,^®  is  the  object  of  the  con- 
spiracy, no  special  difficulties  attend  the  allegation.  If  the 
marriage  is  not  valid,  the  woman  can  be  a  witness  against 
her  seducer/® 

§245.  Against  the  Public  Revenue ~ are  some  of  the 
conspiracies  in  our  books,  the  forms  of  procedure  for  which 
will  not  be  here  specially  considered"  And  the  same  may 


Barclay,  Coal  Co.,  68  Pa.  173,  8 
Am.  R. 159;  Reg.  v.  Rowlands,  2 
Den.  C.  C.  364,  5  Cox  C.  C.  466,  9 
Eng.  L.  &  Eq.  287;  P.  v.  Sheldon, 
139  N.  Y.  251, 34  N.  E.  785.  As  to 
the  evidence,  Rex  v.  Ferguson,  2 
Stark.  489.  For  a  form  of  convic- 
tion, see  Ex  parte  Perham,  2  Ellis 
&  E.  383.  See  also,  S.  v.  Van 
Pelt, 136  N.  C.  633,  49  S.  E. 177, 
68  L.  R.  A.  760.  A  charge  of  con- 
spiracy to  prevent,  hinder,  and 
deter  several  persons  named  by 
violence,  threats  and  intimidation 
from  continuing  a  business  named 
is  sufficient  at  common  law.  S.  v. 
Duncan,  78  Vt.  364，  63  A.  225, 
4  L.  R.  A.  (N.  S.) 1144； 112  Am. 
St.  922. 

74.  S.  V.  G 匪 on,  55  Conn.  46, 
3  Am.  St.  23,  8  A.  890;  Crump  v. 
C,  84  Va.  927, 10  Am.  St.  895,  6 
S.  E.  620,  in  which  two  cases  the 
authorities  are  cited  and  explained. 
Davis  V.  Zimmerman,  36  N.  Y.  S. 
303； 


75.  For  forms,  see  S.  v.  Tram- 
mel, 2  Ire.  379;  C.  v.  Judd,  2  Mass. 
329,  3  Am.  D.  54;  S.  v.  Cardoza, 
11 S.  C. 195;  S.  V.  Blenstock  (JSL 
J.  Sup.  1909),  73  A.  530.  See,  as  to 
an  indictment  for  conspiracy  to  de- 
fraud persons  unknown.  Miller  v, 
U.  S.,  66  C.  C.  A.  m 133  Fed.  337; 
see,  also,  P.  Smith, 144  111. Ap. 
129,  87  N.  E.  885. 

76.  Ante,  S  210  (2). 

77.  Reg.  V.  Mears,  2  Den.  C.  C. 
79, 1 Eng.  L.  &  Eq.  581;  Smith  v. 
P.,  25  111. 17,  76  Am.  D.  780.  See 
S.  V.  Trice,  88  N.  C.  627. 

78.  Bespublica  v.  Hevice,  2 
Yeates,  114;  S.  v.  Savoye,  48  Iowa， 
562. 

79.  Respubllca  v.  Hevice,  supra. 

80.  See,  for  example,  U.  S. 
Nunnemacher,  7  Bis.  Ill; U.  S.  v. 
Goldberg,  7  Bis.  175;  U.  S.  v.  Dus- 
tin,  2  Bond,  332;  U.  S.  v.  McKee,  3 
Dil.  546;  P.  V.  Saaunders,  25  Mich. 
119;  U.  S.  V.  Ulrici,  3  Dil.  582; 
Reg.  V.  Blake,  6  Q.  B. 126. 
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be  said  of  conspiracies  otherwise  to  defraud  the  United 
States." 


SI.  U.  S.  V.  Grafton,  4  Dil.  145; 
Ex  parte  Shaffenburg,  4  Dil.  271; 
U.  S.  V.  Donau, 11 Blatch,  168;  U. 
S.  v.  Gordon,  22  Fed.  250.  And  see 
Rex.  V.  Hedges,  28  How.  St  Tr. 
1315;  U.  S.  T.  Greene, 115  F.  343. 

For  Contempt  of  Courts  see  Dir. 


&  F.,  §S  316-329;  Conveyances, 
Fraudulent,  see  Dir.  ft  F.,  §§  481- 
487;  Corruption  In  Elections,  see 
Dir.  ft  F"  §§  382-400;  Counselling, 
see  Dir.  ft  P.,  105,  106,  114-117,  119- 
121;  Counterfeit  Money,  see  the 
next  chapter;  also  Forgery. 


CHAPTER  CX 


COUNTERFEITING  AND  THB  LIKE  AS  TO  COIN. 


ii  246, 247.  Introduction. 

248-  256.  Counterfeiting  the  Coin. 

257-  262.  Passing  Counterfeit  Coin. 

263,  264.  Uttering  having  Other  In  PoBsession. 

266-  268.  PoBseBBlon  with  Intent  to  Pass. 

269, 270.  Possessing  or  Making  the  Instruments. 

271.  Some  Remaining  Questions. 

Consult for  the  law  of  these  offenses,  New  Crim  Law,  11,  §§  274-BOO. 
For  the  indictment,  etc,  Dir.  ft  R,  S8  330-344.  And  for  yarlous  collateral 
things^  see  the  indexes  to  this  series  of  books. 

§246.  Fragmentary— are  the  elucidations  in  this  chap- 
ter, like  those  in  the  corresponding  one  in  "New  Criminal 
Law;"  rendering  necessary  their  examination  in  connec- 
tion with  the  chapters  in  that  work,  and  in  this  on  the  For- 
gery of  Writings. 

§247.  How  Chapter  divided. ― We  shall  consider,  I. 
Counterfeiting  tho  Coin;  n.  Passing  Counterfeit  Com;  UL 
Uttering  Counterfeit  Coin  having  Other  in  Possession;  IV. 
Having  Counterfeit  Com  in  Possession  with  Intent  to  Pass 
it;  V.  Possessing  or  Making  the  Instruments  for  Coimter- 
feiting;  VI.  Some  Remaming  Questions. 


I.  Counter  jetting  the  Com. 

§  248.  Statutory ~ are  practically  with  us  all  indictments 
for  this  offense  ；  for  which  reason,  and  because  it  is  not  cer- 
tainly indictable  anywhere  among  us  at  common  law,  no 
attempt  will  here  be  made  to  supply  a  common  law  form" 

§249.  Falsely  Making.— Under  the  English  2  Will. 4, 
<5.  34,  §  3，8*  for  punishing  one  who  shall  "falsely  make  or 

82.  New  Crlm.  Law,  II,  SS  281, 83.  Now  24  ft  26  Vict  c  99,  §  %. 
284-387;  Dir.  ft  P.，  S  831. 
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coxinteneit  any  coin  resembling,  or  apparently  intended  to 
resemble  or  pass  for,  any  of  the  king's  current  gold  or  sil- 
ver coin;"  adding  that  "every  such  offense  shall  be  deemed 
to  be  complete  although  the  coin  so  made  or  coxinterfeited 
shall  not  be  in  a  fit  state  to  be  uttered,  or  the  coxinterf cit- 
ing thereof  shall  not  be  finished  or  perfected, 一 an  approved 
form  of  the  indictment  was  that  on,  etc.,  at,  etc.,  the  de- 
fendant ' ' ten  pieces  of  false  and  counterfeit  coin,  each  piece 
thereof  resembling,  and  apparently  intended  to  resemble 
and  pass  for,  a  piece  of  the  queen, s  current  gold  coin  called 
a  sovereign,  falselv  and  feloniously  did  make  and  counter- 
feit/' 

§250.  Compared  with  Forgery. 一 It  is  seen  that  this 
form,  in  its  manner  of  setting  out  the  thing  counterfeited, 
differs  totally  from  what  is  required  in  forgery  of  writings,' 
where  the  very  words  of  the  instrument  must  be  given.sa 
Still,  the  description  here,  "the  queen's  current  gold  coin 
caliea  a  sovereign,"  is,  when  the  full  import  of  the  words 
is  considered,  exact  and  complete. 

§  251.  For  Treason  of  Counterfeiting.— The  old  statute 
of  25  Edw.  3，  stat.  5,  c.  2，  made  it  treason  to  "counterfeit 
the  king's  money. ' '  And  a  form  of  indictment  thereon  was 
that  the  defendacts,  * '  contriving  and  intending  our  -  saia 
lord  the  king  and  all  his  people  craftily,  falsely,  deceitfully, 
feloniously,  and  traitorously  to  deceive  and  defraud, '  *  on, 
etc.,  at，  etc.,  "twenty  pieces  of  false,  feigned,  and  counter- 
feit money  and  coin,  of  copper,  brass,  and  other  mixed  met- 
als, of  the  likeness  and  similitude  of  the  good,  legal,  and 
current  money  and  gold  coin  of  our  saia  lord  the  king,  of 
this  realm,  called  guineas,  then  and  there  falsely,  deceit- 


84.  Archb.  Crlm.  PL  ft  Bv. 10th 
Lond.  Ed.  501.  And  see  Reg.  v. 
Blaby,  1894,  2  Q.  B. 170.  Not  neces- 
sary to  aver  the  intent  to  pass  the 
coin  as  true.  U.  S.  v.  Peters,  2 
Abb.  U.  S.  494.  For  a  form,  see  U. 
8.  y.  Otey, 12  Saw.  416,  31 Fed. 
Rep.  68.   And  for  fonns  under  our 


American  statutes  generally,  see 
Dir.  &  F.，  §§  332-335.  For  Gild- 
ing,一 to  produce  the  color  of  gold, 
contrary  to  2  Will. 4,  c.  34,  § 16, 
see  Reg.  v.  Turner,  2  Moody,  42. 
And  see  Dir.  &  F"  §  336. 
85.   Post,  §  403  et  seq. 
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fully,  feloniously,  and  traitorously  did  forge,  counterfeit, 
and  coin. '  ，  ®® 

§  252.  Describing  the  Coin. ~ Hale  says  the  indictment 
"ought  to  show  particularly  what  kind  of  coin,  namely, 
groats  or  shillings.  But  although  it  is  usual  to  express  the 
numbers  of  each  kind,  yet  it  is  not  of  absolute  necessity ノ， 

§  253. 1. It  is  legally  Sufficient, ~ though  slightly  inac- 
curate, to  say,  "ten  pieces  of  false,  forged,  and  countefjeit 
coin  and  money,  etc.,  unlawfully  and  feloniously  did  forge, 
make,  and  counterfeit/'  etc"  But, 一 

2.  Repugnant. ― To  charge  the  counterfeiting  of  a  gooa 
and  legal  coin  of  "the  State  of  Missouri,"  "called  a  Mexi- 
can dollar,"  is  bad,  because  repugnant.®® 

§254.    The  Evidence  :— 

1. Circumstantial. 一 Not  often  is  direct  testimony  attain- 
able, but  commonly  the  offense  is  made  out  by  circumstan- 
tial evidence ；  "as,"  says  Archbold,  "finding  the  necessary 
coining  tools  in  the  defendant 's  house,  together  with  some 
pieces  of  the  counterfeit  money  in  a  finished,  some  in  an 
unfinished,  state,  or  such  other  circumstances  as  may  lairly 
warrant  the  jury  in  presuming  that  the  defendant  either 
counterfeited,  or  caused  to  be  counterfeited,  or  was  present 
aiding  and  abetting  in  coiinteneiting,  the  coin  in  ques- 
tion ノ，  Yet  in  one  case  it  was  deemed  not  enough  to 
show  that  the  defendant  once  or  twice  a  week  visited  coin- 
ers, that  the  rattling  of  money  was  heard  while  he  was  with 
them,  that  once  after  coming  out  he  was  discovered  count- 
ing something,  that  when  their  rooms  were  visited  just  af- 
ter their  arrest  he  resisted  being  stopped  and  jumped  over 
a  wall  to  escape,  and  that  some  bad  money  was  then  found 
upon  him"  The  jury  may  infer  a  counterfeiting  from  the 


86.  2  Chit.  Crim.  Law,  104.  A 
similar  method  of  describing  the 
coin  was  held  good  In  C.  t.  Stearns, 
10  Met.  256. 

87.  2  Hale  P.  C. 187. 

88.  S.  V.  Griffin, 18  Vt. 198.  And 
see  S.  V.  McPherson,  9  Iowa,  53. 


89.  S.  V.  Shoemaker,  7  Mo.  177. 

90.  Archb.  Crim.  PI.  ft  Ev. 10th 
Lond.  Ed.  501，  502. 

91.  Rex  V.  Isaacs, 1 Rubs. 
Crimes,  5th  Eng.  Ed.  208. 
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instruments  for 】t  ana  large  Quantities  of  spurious  com 
being  found  unexplained  in  the  defendant's  possession.®* 
On  a  charge  of  counterfeiting,  it  is  not  necessary  to  prove 
an  intent  to  pass" 

2.  Variance ""- "between  the  indictment  and  the  evidence, 
in  the  number  of  the  pieces  of  coin  alleged  to  be  counter- 
feitea,  is  immaterial;  but  a  variance  as  to  the  denomina- 
iion  of  such  coin,  as  guineas,  sovereigns,  shillings,  etc., 
would  be  fatal. And ― 

§255.  A  Description of  the  false  coins  as  "fifty  cent 
pieces"  and  "twenty-five  cent  pieces,"  instead  of  "half 
dollars"  and  "quarter  dollars,"  which  are  the  statutory 
words,  involves  a  fatal  variance.  No  proof  of  the  exist- 
ence of  the  genuiDe  coin  need  be  given,  being  presumptively 
known  to  the  court  and  ； jury.^s 

§256.  Other  Evidence 一 is  explained  under  the  analo- 
gous title  Forgery  of  Writings. 

II.  Passing  Counterfeit  Coin.^^  « 

§  257.  The  Cheat. 一 The  procedure  for  the  cheat  through 
counterfeit  coin  as  a  false  token,  at  common  law  and  un- 
■der  the  false-pretence  statutes,®^  belongs  to  other  chapters. 
But— 

§258. 1. The  Knowingly  Passing of  counterfeit  coin 
is,  under  State  and  national  statutes,  a  separate  offense  in 
the  nature  of  counterfeiting.®® 

2.  The  English  Indictment— under  2  Will. 4,  c.  34,  §  7, 
the  words  of  which  are  "shall  tender,  utter,  or  put  off  any 


92.  U.  S.  V.  Burns/  5  McLean, 
23;  U.  S.  V.  King,  5  McLean,  208. 

93.  S.  V.  McPherson,  9  Iowa,  53. 

94.  Arclib.  ut  sup.  But  see 
contra,  U.  S.  v.  Burns,  5  McLean, 
23;  Fed.  Cases  14691. 

95.  U.  S.  V.  Burns,  5  McLean, 
23;  U.  S.  V.  King.  5  McLean,  208. 
^'United  States  gold  coin"  Is  equiva- 
lent to  "gold  coin  of  the  United 
States;"  it 1b  current  by  law;  and 


without  allegation  and  proof,  both 
court  and  jury  take  cognizance  that 
a  gold  coin  of  the  denomination 
and  value  of  ten  dollars  is  an  eagle. 
Dally  V.  S.， 10  Ind.  536.  See  also 
Reg.  V.  Connell, 1 Car.  &  K. 190. 

96.  Dir.  ft  F.,  §§  337-340. 

97.  New  Crim.  Law,  II,  §§ 147, 
148,  286,  448. 

98.  lb"  §§  282,  285;  R,  S.  of  U. 
S.,  §  4557. 


1384  New  Cbiminal  Pbocbditre.  §  259 

false  or  counterfeit  coin  resembling,  or  apparently  intended 
to  resemble  or  pass  for,  any  of  the  king's  current  gold  or 
silver  coin,  knowing  the  same  to  be  false  or  counterfeit," 
is,  by  an  approved  form,  that  on,  etc.,  at,  etc"  the  defendant 
"one  piece  of  false  and  counterfeit  coin  resembling  a  piece 
of  the  queen's  current  gold  coin  called  a  sovereign,  unlaw- 
fully, falsely,  and  deceitfully  did  utter  to  one  N，  he  the  said 
[defendant] ,  at  the  time  he  so  uttered  the  said  piece  of  false 
and  counterteit  coin,  [then  and  there つ well  knowing  the 
same  to  be  false  and  counterfpit.  ，  ，  * 

§259. 1. With  Us, — this  form  need  only  be  adjusted 
to  the  terms  of  onr  statute  to  be  good.^  Thus, 一 

2.  The  Name ~ of  the  person  to  whom  the  coin  was  ut- 
tered must  in  general  be  averred,  and  proved  at  the  trial 
But  under  the  statutory  words  "with  intent  to  defraud  any 
person  whatsoever, it  was  held  sufficient  to  set  out  this 
person's  name  only,  omitting  that  of  him  to  whom  the  coin 
was  passed.'* 

3.  The  Charge  of  Uttering ~ must  be  positive,  "did  ut- 
ter;" its  omission  is  not  supplied  by  the  conclusioii  of  the 
scienter.^ 

4.  Scienter. 一 '  *  Knowing  the  same  to  be  false  and  coun- 
terfeit ' *  is  sufficient ；  and  "knowing,,  will  be  referred  to  the 
antecedent  which  will  make  sense,  and  render  the  indict- 
ment good, 

&.    "Dollars" — sufficiently  designates  the  coinJ 


99.  Not  essential.  Reg.  v.  Page, 
2  Moody,  219,  9  Car.  ft  P.  756. 

1.  Archb.  Crlm.  PI. &  Bv. 10th 
Loud.  Ed.  509. 

2.  For  various  forms,  see  Dir. 
ft  p.,  §§  337-340.  As  to  Delaware, 
see  S.  V.  Johnson,  3  Harrlng.  (Del.) 
661;  Indiana,  McGregor  v.  S,, 16 
Ind.  9;  Ohio,  Leonard  v.  S.,  29 
Ohio  St.  408. 

3. 1 Ru88.  Crimes,  5th  Eng.  Ed. 
231;  Gabe  v.  8., 1 Eng.  540;  Rouse 
V.  S.,  4  Ga. 136,  139,  140.  But  see 
Gentry  v.  S.,  6  Ga.  503. 


4.  U.  S.  V.  Bejandlo, 1 Wooda, 
294. 

5.  S.  V.  Haider,  2  McCord.  877. 
Here  the  omission  simply  of  the 
word  "did"  before  "utter"  was  held 
to  be  fatal. 

6.  Reg.  V.  Jones,  9  Car.  &  P. 
761;  Reg.  V.  Page,  9  Car.  ft  P.  756， 
2  Moody.  219;  Vol. I，  §§  355,  366; 
Vol. II，  §S  510-612. 

7.  Peek  v.  S.,  2  Humph.  78; 
Fight  y.  S.,  7  Ohio,  let  pt. 180,  2 & 
Am.  D.  626.    See  Heg.  v.  Connelly 
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6.  "Base" —" Adulterated" — are  equivalents.  And  xin- 
der  the  statutory  expression  "base  or  adulterated,"  "base 

and  adulterated"  was  held  not  repugnant  in  the  .indict- 
ment, 

7.  That  the  Coin  was  Current ~ in  the  State  must  be  al- 
leged or  not,  according  to  the  terms  of  the  statute.  In 
Oluo,  it  was  deemed  unnecessary,  and,  when  inserted,  mere 
surplusage.®  In  Alabama,  it  must  be  inserted,  with  aver- 
ment of  time. 10 

8.  "Feloniously," — where  this  offense  is  misdemeanor, 
is  not  required  in  the  allegation;  n  how,  where  it  is  felony, 
may  be  seen  in  the  first  volume" 

§  260.    The  Evidence : 一 

1.  The  "Uttering,"  "Putting  Off,"  or  "Passing" — of 

the  coin,  whichever  term  is  used  in  the  statute  and  the  in- 
dictment, must  be  proved.^®  As  there  is  a  difference  in  the 
meaning  of  these  words,"  the  practitioner  should  attend  to 
u  when  drawing  the  allegation  and  at  the  trial.  "Where 
a  good  shilling  was  given  to  a  Jew  boy  for  fruit,  and  he  put 
it  into  his  month  under  pretence  of  trying  whether  it  were 
good,  and  then  taking  a  bad  shilling  out  of  his  mouth,  in- 
stead of  it,  returned  it  t6  the  prosecutor,  saying  that  it  was 
not  good;  this  (which  is  called  ringing  the  changes)  was 
holden  to  be  an  tittering  within  the  meaning  of  the  statute 
15  Geo.  2,  c.  28 ノ，  It  would  be  a  passing  also,  if  accepted  ； 
an  uttering,  whether  accepted  or  not. 

2.  Variance—  in n st  be  avoided  ；  as,  under  8  &  9  Will. 3， 
c.  26,  §  6，  it  being  alleged  that  five  counteneit  shillings 
were  paid  and  put  off  for  two  shillings,  and  the  proof  was 


1 Car.  ft  K. 190;  C.  t.  Stearns, 10 
Met  256. 

8.  Gabe  v.  S"  supra. 

9.  Smith  V.  S.,  8  Ohio,  294. 

10.  Nicholson  v.  S., 18  Ala.  529, 
64  Am.  D. 168.  And  see  S.  v.  Shoe- 
maker,. 7  Mo.  177;  New  Crlm.  Law, 
II,  §§  295-298. 


11. Wilson  V.  S" 1 Wis.  184. 
• 12.   Vol. 11,  §§  533-527. 

13.  Archb.  Crlm.  PI.  ft  Bv. (lOtb 
Lond.  Ed.)  509,  510.  U.  S.  v. 
Welkel, 8  Mont.  124， 19  Pac.  396. 

14.  Stat.  Crimes,  §§  306-308. 

15.  Archb.  ut  sup.,  referring  to 
Rex  V.  Franks,  2  Leach,  644. 
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that  five  bad  shillings  were  sold  for  half  a  crown,  this  was 
held  to  be  fatal ； for  a  contract  must  be  proved  as  laid.i* 

3.  The  Similitude, ~ or  intent  to  have  the  counterfeit  re- 
semble and  pass  for  the  genuine,  must  be  satisfactorily 
shown." 

§261. 1. The  defendant's  Knowledge ~ that  the  coin 
was  counterfeit  must  be  affirmatively  proved  ；  the  evidence 
of  which  will  be  generally  circumstantial.^  ®  Thus, 一 

2.  Other  Utterings ~ Possession. 一 Other  utterings,  by 
the  defendant,  of  base  coin  of  the  same  or  even  a  different 
species  or  denomination, ま made  at  a  time  not  too  remote, 
whether  before  or  after; or  the  prior,  simultaneous,  or 
subsequent  possession  of  such  coin  20  or  of  the  coining  in- 
struments 21  by  him;  may  properly  be  considered  by  the 
jury  on  the  questions  of  knowledge  and  intent"  Its  effect 
is  for  tliem,23 


16.  Rex  V.  Joyce,  Car.  Crlm. 
Law,  3d  Ed.  184.  Compare  with 
ante,  S9 120,  161;  Rex  v.  Hedges, 
3  Car.  ft  P.  410. 

17.  New  Crlm.  Law,  II，  S  291: 
Reg.  V.  Byrne,  6  Cox  C.  C.  475; 
S.  V.  McKenzie,  42  Me.  392,  394; 
P.  V.  Osmer,  4  Park.  Cr.  (N.  Y.) 
242,  244.  Confederate  note  does 
not  bear  similitude  to  U.  S.  cur- 
rency within  the  statute.  U.  S.  v. 
Kuhl, 85  F.  624.  Circular  metal 
tokens,  agreeing  in  color  but  dif- 
fering in  size,  design  and  weight 
not  purporting  to  be  money  but 
being  good  for  certain  merchandise 
do  not  come  under  similitude 
clause.  U.  S.  v.  Roussopulous,  96 
F.  977.  As  to  bills  issued  by  a 
ti&nk  for  circulation,  U.  S.  v.  Con- 
nera,  111 F.  734. 

18.  Archb.  ut  sup. 

18a.  Reg.  v.  Forster,  Deans.  456, 
6  Cox  C.  C.  521; B.  c.  nom.  Reg.  v. 
Foster,  29  Eng.  L.  &  Eq.  548;  S.  v. 
Tindal, 5  Harr.   (Del.)   488,  490; 


Steele  v.  P.,  45  111.  152,  167;  Me- 
Cartney  v.  S.,  3  Ind.  353,  56  Am. 
Dec.  510;  Com.  v.  Blgelow,  8  Mete. 
(Mass.)  235,  236;  Com.  v.  Steams, 
10  Met.  (Mass.)  256,  258;  Hen- 
drlck's  Case,  5  Leigh  (Va.)  707; 
S.  V.  Cole, 19  WlB.  129，  134.  88  AzQ. 
Dec.  678;  U.  S.  v.  Noble,  5  Cranch 
C.  C.  (U.  S.)  371, 27  Fed.  CUs. 
1&895. 

19.  Reg.  V.  Forster,  supra;  Stal- 
ker V.  S.,  9  Conn.  314，  343;  Rex  v. 
Salt,  3  Fost.  &  F.  834;  Rex  v.  Whl- 
ley,  2  Leach,  983.  See  Payson  v. 
Everett, 12  Minn.  216. 

20.  Stalker  v.  S.,  supra;  Har- 
rison's Case,  2  Lewln,  118;  Mc- 
Gregor V.  S., 16  Ind.  9;  Peek  v.  S., 

2  Humph.  78. 

21. S.  V.  Antonio,  2  Tread.  776, 

3  Brev.  662. 

22.  Vol. II,  §§ 1120-1128. 

23.  Tharp  v.  S.， 15  Ala.  749.  756. 

757.  See,  also,  S.  v.  Odel, 2  Tread. 

758,  3  Brev.  552. 
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3.  Intent  to  defraud. 一 If,  by  the  particular  statute,  an 
intent  to  defraud  is  made  an  element  of  the  offense,  it  may 
be  presumed  from  the  passing  for  value  to  an  innocent  per- 
son." 

§262.  Producing  Counterfeit  at  Trial. 一 It  is  believed 
that  a  counterfeit  coin  is  within  the  rule  which  requires  the 
production  of  a  writing  in  controversy  at  the  trial"  sub- 
ject to  the  well-known  exceptions.  It  is  excused,  for  exam- 
ple, if  the  person  to  whom  it  was  passed  resides  out  of  the 
State,  and  he  has  been  subpoenaed,  but  has  not  appeared.^^ 

in.  uttering  Counterfeit  Com  having  Other  in  Possession. 

§  263. 1. In  England 一 the  statutes  27  make  it  a  special 
offense  for  one  to  utter  connierfeit  coin  having  other  in 
possession;  ana  it  is  believed  that  this  sort  of  legislation 
prevails  in  a  few  of  our  States. 

2.  The  Indictment ~ sets  out  the  uttering  as  before  de- 
scribed,^® and  avers  the  possession  of  the  other  coin"  It 
need  not  conclude  that  the  defendant  was  a  common  ut- 
terer， 

§  264.  On  the  Evidence, ~ we  have  various  English  cases, 
but  none  are  believed  to  involve  principles  specially  impor- 
tant to  the  present  elucidations" 


24.  McGregor  v.  S., 16  Ind.  9. 

25.  S.  V.  Phelps.  2  Root,  87,  88; 
S.  V.  Orsborn, 1 Root  (Conn.)  152; 
Armltage  v.  S.， 13  Ind.  441; S.  y. 
Potts,  9  N.  J.  L.  26, 17  Am.  Dec. 
449. 

26.  Kirk  V.  C.,  9  Leigh.  627. 

27.  2  Will. 4，  c.  34,  §  8,  now 
superseded 'by  24  &  25  Vict  c.  99, 
S  9. 

28.  Ante,  §  258  (2). 

29.  Archb.  Crlm.  PI.  ft  Ev. 10th 
Lond.  Ed.  510,  19th  Ed.  814;  Dir. 
A  F"  §  340. 

30.  Rex  y.  Smith,  Hubs,  ft  Ry. 


5,  2  Leach,  856»  858, 1 East  P.  C. 
183. 

31. Rex  V.  Else,  Rusb.  ft  Ry.  142; 
Hex  V.  Manners,  7  Car.  &  P.  801; 
Reg.  V.  Jones,  9  Car.  &  P.  761;  Reg. 
V.  Smith,  2  Den.  C.  C.  449，  452; 
Hex  V.  Skerrit,  2  Car.  ft  P.  427; 
Reg.  V.  Gerrlflh,  2  Moody  &  R.  219; 
Reg.  V.  Rogers,  2  Moody,  85;  Reg. 
V.  Hurst,  2  Moody  ft  R.  360;  Reg. 
V.  Williams,  Car.  &  M.  259;  Reg. 
V.  Greenwood,  2  Den.  C.  C.  453. 
These  cases  may  be  found  stated  In 
Archb.  Crlm.  PI. &  Ev.  19th  Lond. 
Ed.  510,  19th  Ed.  813,  814. 
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IV.  Having  Counterfeit  Coin  in  Possession  with  Intent  to 

pass  it. 

§  265, 1. By  the  Common  Law— this  is  not  an  offense^ 
because  not  involving  a  sufficient  act"  It  is  made  punish- 
able by  statutes  in  England  and  generally  in  this  country. 

2.  English  Indictment.— Under  2  Will. 4,  c.  34,  §  8，  the 
words  of  which  are,  "shall  have  in  his  custody  or  possession 
three  or  more  pieces  of  false  or  counterfeit  coin  resembling, 
or  apparently  intended  to  resemble  or  pass  for,  any  of  the 
king, 8  current  go】d  or  silver  coin,  knowing  the  same  to  be 
false  or  counterfeit,  and  with  intent  to  utter  or  put  off  the 
same,"  it  was  an  approved  form  to  say  that  on,  etc.,  at,  etc., 
the  defendant  "four  pieces  of  false  and  counterfeit  coin， 
resembling  the  queen's  cnrrent  silver  coin  called  shillings, 
unlawfully,,  falsely,  and  deceitfully  had  in  his  custody  and 
possession,  with  intent  to  utter  the  said  pieces  of  false  and 
coTiiiterfeit  coin,  he  the  said  [defendant]  then  and  there  " 
well  knowing  the  said  pieces  of  false  and  counterfeit  coin 
to  be  false  and  counterfeit."" 

§266.  Our  American  Forms ― are  modelled  after  this 
one,  simply  varied  to  meet  the  somewhat  differing  terms 
of  the  statTites.8B  No  allegation  of  value  is  required.'®  Nor 
is  any  averment  of  the  materials  of  which  the  counterfeit 
was  made" 

§  267.  '  The  Evidence  ：— 

Where  the  Possession  of  a  Given  Number— of  pieces, 
more  than  the  law  requires  to  constitute  the  offense,  is 
averred,  proof  of  less,  but  not  less  than  is  legally  adequate, 
will  suffice"  And  proof  of  more  will  equally  sustain  the 
allegation" 


32.  New  Crim.  Law,  I,  §  304  (2). 

33.  "Then  and  there"  not  essen- 
tial.  Ante,  §  258  (2)  and  note. 

34.  Archb.  Crim.  PI. &  Ev. 10th 
Lond.  Ed,  513. 

35.  C.  V.  Stearns, 10  Met  236; 
C.  V.  Puller,  8  Met.  313,  41 Am.  D. 
609;  S.  V.  Williams,  8  Iowa,  633; 
S.  V.  Grlffln, 18  Vt 198;  Scott  v. 


C., 14  Grat.  687;  P.  v.  Stanton.  39 
Cal.  698;  Sizmore  v.  8.,  3  Head,  26. 

36.   S.  V.  Williams,  supra. 

27.  S.  T.  Griffin,  supra.  For 
forms  see  Dir.  ft  F"  §  341; U.  S.  v. 
Bicksuer, 1 Mackey,  341; S.  v, 
Keneston,  59  N.  H.  36. 

38.  VoL  II,  §  488b  (4). 

39.  S.  V.  Pepper, 11 Iowa,  347. 
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§268. 1. Other  Instances, ― as  groxind  for  presuming 
knowedge  and  intent,  of  possessing,  uttering,  and  the  like, 
may  be  shown,  in  the  maimer  already  explained"  And 一 

2.  The  Defendant, on  his  side,  may  prove  that  he  re- 
<5eivea  the  coin  accidentally,  or  in  the  usual  course  of  bus- 

3.  Acting  in  Concert ~ possession. ~ Where  two  or  more 
are  acting  in  concert,  the  possession  of  one,  with  the  knowl- 
edge of  the  others,  is  the  possession  of  all." 

V.  Possessing  or  Making  the  Instruments  for  Coining. 

§  269. 1. The  Indictment— for  this  offense  is  in  like 
form  with  that  for  making  or  possessing  the  false  coin.  And 
It  mnst  cover  the  terms  of  the  particular  statute.  In  Ten- 
nessee, it  was  adjudged  adequate  under  the  State  legisla- 
tion, and  deemed  probably  so  on  common  law  principles,  to 
say  that  on,  etc.,  at.  etc.,  the  defendant  "did  feloniously  and 
fraudulently,  and  without  any  lawful  excuse,  keep  in  his 
possession  a  machine,  which  said  machine  was  then  and 
there  intended  by  the  prisoner  for  the  foregoing  and  coun- 
terfeiting the  coin  current  by  law  and  usage  in  the  State  of 
Tennessee  and  the  United  States;"  the  objection  urged  be- 
ing that  the  coin  to  be  counterfeited  was  not  sufficiently 
specified."  The  Indiana  court  held  that  the  name  of  the 
instrument  or  some  description  oi it  should  be  given." 


40.  Ante,  S  261 (2);  C.  v. 
Starns, 10  Met  256;  P.  t.  Parrell, 
30  Cal.  316;  Rex  v.  Fuller,  Russ.  ft 
Ry.  308,  310. 

41.  U.  S.  V.  Kenneally,  6  Bis. 
122. 

42.  Reg.  V.  Rogers,  2  Moody,  85; 
Reg.  T.  Williams,  Car.  ft  M.  259. 

43.  Bradford  v.  S"  3  HumplL 
370.  And  see  S.  v.  Bowman,  6  Vt 
694;  Harlan  v.  P., 1 Doug.  Mich. 
207;  Reg.  V.  Richmond* 1 Car.  ft  K. 
240, 1 Cox  C.  C.  9;  8.  v.  ColUns, 
2  Hawks,  191; G.  t.  Kent,  6  Met 


221; C.  T.  Morse,  2  Mass.  128;  Reg. 
V.  Roberts,  Dears.  539,  7  Cox  C.  G. 
39,  33  Eng.  L.  ft  Eq.  653;  Rex  v. 
Catapodi,  Russ.  ft  Ry.  65;  P.  y. 
McDonnell, 80  Cal.  285, 13  Am.  St 
159,  22  P.  190;  Long  v.  S., 10  Tex. 
Ap. 186;  Rex  y.  Moore, 1 Moody, 
122. 

44.  Chamberlain  v.  8.,  5  Blackt 
573.  But  see,  as  to  Illinois,  Miller 
V.  P.,  2  Scam.  233.  "One  die  or 
Instrument  for  the  purpose  of,"  etc., 
is  sufficient  In  Virginia.  O.  t. 
Scott. 1 Rob.  Va.  695. 
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2.  Another  Form ~ may  be  found  in  "Directions  and 
Forms. ， ， " 

3.  "Knowingly," ~ if  in  the  statute,  must  be  also  in  the 
indictment ;  46  but  no  further  averment  of  the  scienter  is 
necessary,?  7 

4.  Use  of  Instrument.— Where  the  indictment  is  for  the 
use  of  the  instrument,  the  Arkansas  court  holds  that  the 
manner  of  the  use  must  be  stated  ；  the  simple  allegation  that 
the  defendant  fraudulently  used,  it  not  being  sufficient." 

§  270.    The  Evidence : 一 

1. It  must  establish, ~ as  in  other  offenses,  enough  of  the 
allegation  to  constitute  legal  guilt,  but  it  need  do  no  more; 
as  where,  under  8  &  9  Will. 3，  c.  26，  § 1， the  possession  of 
a  die  made  of  iron  and  steel  was  cWged,  proof  of  either 
metal  was  adjudged  adequate,  the  kind  being  immaterial.*^ 
And  the  evil  intent  proved  need  be  only  what  will  simply 
cover  the  terms  of  the  law" 

2.  Other  Connected  Offenses ~ may,  within  principles  al- 
ready explained, 51 be  shown.  When,  therefore,  the  charge 
was  that  the  prisoner  had  in  possession  a  mould  on  which 
were  impressed  the  figure  and  apparent  resemblance  of  the 
obverse  side  of  a  half  crown,  and  he  occupiea  a  house  where- 
in the  mould  was  found,  evidence  that  a  fortnight  before  he 
had  passed  a  bad  half  crown  was  held  competent,  though 
it  did  not  appear  whether  or  not  this  half  crown  was  made 
in  this  mould" 

VI.   Some  Remaining  Questions. 

. §  271. 1. A  Second  or  Third  Offense, ~ of  some  of  those 
explained  in  this  chapter,  is,  by  the  English  and  a  part  of 


45.  Dir.  ft  p.,  §  342. 

46.  Chamberlain  v.  S.,  6  Blackf. 

573. 

47.  Sutton  V.  &.,  9  Ohio,  133. 

48.  Bell V.  S.,  5  Eng.  536. 

49.  Rex  V.  Oxford,  Rugs,  ft  Ry. 
382,  383; 1 RuBB.  Crimes,  5th  Eng. 


Ed.  222;  Rex  y.  Phillips,  Russ.  ft 
Ry.  369,  371. 

50.  Reg.  V.  Harvey  (Law  Rep.), 1 
C.  C.  284, 11 Cox  C.  C.  662. 

51.  Ante,  §§  261 (2),  268  (1). 

52.  Reg.  V.  Weeks,  Leigh  ft  C. 
18,  8  Cox  C.  C.  455. 
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the  American  statutes,  made  more  heavily  punishable  than 
the  first.  There  are  cases  illustrating  the  procedure,*^^  but 
It  IS  sufficiently  explained  in  *  *  New  Criminal  Law.  ，  ，  b4 

2.  "Common  Utterer ノ， 一 Though  the  statute  should  de- 
clare the  offender  to  be  "  a  common  utterer,  ，  ，  the  indictment 
need  not  aver  that  he  is" 

3.  Joinder  of  Counts. ~ Under  United  States  statutes, 
counts  charging  the  making  of  false  coin,  assisting  in  the 
making,  and  procuring  it  to  be  made,  may  be  joined" 

4.  The  Indictment  should  conclude ~ against  the  peace 
of  the  State  or  the  United  States,  according  as  it  is  under  the 
statutes  and  in  the  tribunal  of  the  one  or  the  other" 


53.  Rex  V.  Turner, 1 Moody,  47; 
Rex  T.  Michael,  Russ.  &  Ry.  29,  2 
Leach,  988;  Rex  v.  Booth,  Russ.  ft 
Ry.  7;  Reg.  v.  Thomas  (Law  Rep.), 
2  C.  C. 141;  Reg.  V.  Jones,  9  Car.  & 
P.  761;  Rex  T.  Tandy,  2  Leach,  833; 
Reg.  y.  Goodwin, 10  Cox  C.  C.  634, 
overruled  in  Reg.  v.  Martin  (Law 
Rep.), 1 C.  C.  214. 

54.  New  Crim.  Law,  I,  §§  959- 
965. 

55.  Rex  V.  Smith,  2  B.  ft  P.  127; 
Vol. 11,  §  616  (2). 

56.  U.  S.  V.  Burns,  6  McLean, 


23.   And  see  R.  S.  of  U.  S.,  §§ 1024, 

1025. 

67.  Harlan  v.  P., 1 Doug.  (Mich.) 
207. 

Cruelty  to  Animals,  see  Stat. 
Crimes,  §§ 1099-1122;  New  Crlm. 
Law,  I,  §§  594-597a;  Dir.  &  F.»  §§ 
345-362;  Vol.  I,  of  this  work,  S  356 
(2);  Vol. II,  §  629  (2). 

Dead  Bodies,  see  Sepulture. 

Defilement  of  Women,  see  Con- 
spiracyRape ―" Seduction  and  Ab- 
duction, etc. 

Disobeying  Judicial  Order,  see 
Dir.  ft  F.,  §§  322,  323. 


CHAPTER  CXI 


DISORDERLY  HOUSE. 

§§       272.  Introduction. 
278-277,   The  Indictment 
278-282.   The  Evidence. 
283.   Tbe  Verdict 

Consult the  title  Nuisance  (this  offense  being  one  of  the  xmisanoes), 
and  the  titles  of  the  several  nuisances  there  referred  to,  specially  Bawdy* 
H0U8S.  Also,  for  the  law  of  this  offense.  New  (Mm.  Law,  I,  SS 1105a-1121, 
and  the  Indexes  to  the  several  volumes  of  this  Criminal  Law  Series.  For 
the  form  of  the  indictment,  etc.,  Dir.  ft  P.,  §§  793-796. 

§  272.  How  Chapter  divided.— We  shall  consider,  L  The 
Indictment;  H  The  Evidence;  HL  The  Verdict. 

I.  The  Indictment 

§273.  The  Form  of  Indictment— given  under  the  title 
Bawdyhouse,*®  varied  to  describe  the  disorderly  conduct  in 
the  particular  instance,  is,  for  any  disorderly  house,  in  sub- 
stance the  same  which  the  books  generally  supply.*^® 


68.  Ante,  § 105  (2). 

59.  2  Chit.  Crim.  Law,  39,  40; 
Archb.  Crim.  PL  A  B5v.  (19th  Eng. 
Ed.)  960，  962;  S.  v.  Bailey, 1 Fost 
(N.  H.)  343;  Rez  t.  Hlgglnson,  2 
Bur.  1232;  U.  S.  V.  Kilbum,  4 
Cranch  C.  C.  719;  Cable  v.  S.，  8 
Blackf.  631; C.  v.  Kelly, 12  Gray, 
175;  C.  V.  Donovan, 16  Gray, 18; 
C.  V.  BaUou, 124  Mass.  26;  S.  v. 
Reckards,  21 Minn.  47;  Smith  v. 
C，，  6  B.  Monr.  21; S.  t.  Flynn,  35 
Tex.  354;  Thatcher  v.  S"  48  Ark. 
60,  2  S.  W.  843;  S.  V.  Dame,  60 
N.  H.  479,  49  Am.  R.  331;  Mo- 
Elhaney  v.  S" 12  Tex.  Ap.  231.  In 


Mains  t.  S"  42  Ind.  327， 13  Am.  R. 
364,  a  form  In  substance  the  same 
which  is  generally  accepted  in  JBng' 
land  and  our  other  States  was  ad- 
judged inadequate*  on  the  ground 
that  It  did  not  sufficiently  show 
the  acts  charged  to  be  a  public 
nuisance.  It  "does  not,"  observed 
the  learned  judge,  allege  that  the 
house  "was  Bitnate  In  any  public 
place,  as  in  a  city,  town,  or  vil- 
lage, nor  near  any  public  street  or 
highway;  nor  does れ allege  that 
any  person  resided  near  thereto, 
or  was  In  the  habit  of  passing 
thereby.  In  short,  there  is  nothing 
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§274,  "For  Lucre/'— It  beimg  immaterial  in  law  what 
was  the  motive  for  the  keeping,  the  allegation  that  it  was 
for  lucre,  commonly  found  in  the  precedents,  is  unneces- 
sary" 

§  275.  How  Minute. 一 There  are  passages  in  the  older 
books  indicating  that  simply  to  charge  the  defendant  with 
keeping  a  disorderly  house,  not  descending  to  particulars, 
is  sufficient.®^  But  the  contrary  is  now  established;  some- 
thing more  specific,  it  may  not  be  possible  to  define  how 
much,  yet,  at  least,  showing  or  stating  the  nature  of  the  dis- 
order,― or,  as  the  expression  sometimes  is,  "specific  acts," 
~ must  be  alleged  and  proved" 

§  276. 1. If  the  General  Averment ~ that  the  defendant 


in  the  indictment  which  shows 
that  the  house  was  In  the  vicinity 
of  any  inhabitants,  or  that  any  per- 
son ever  came  near  It  save  those 
who  congregated  there  by  the 
alleged  procurement  of  the  appel- 
lant In  the  language  of  the  coun- 
sel for  the  appellant,  'for  aught 
that  appears.  It  may  have  been  In 
the  woods,  away  from  the  sight  and 
hearing  of  every  citizen  of  the 
State/  ，,  N.  C.  328.  If  the  Indictment 
had  contained  no  allegation  that 
persons  from  without  ever  entered 
or  were  permitted  in  the  house  for 
disorderly  conduct,  It  would  plainly 
have  set  out  no  offense,  according 
to  common  doctrine.  New  Crim. 
Law,  I,  §§ 1078,  1109.  But  thiB 
operating  from  within  on  people 
without,  which  the  Indictment  un- 
der consideration  did  charge,  com- 
pletes the  offense,  according  to  what 
is  generally  held,  even  supposing 
the  house  to  have  been  remote  from 
other  habitations.  New  Crim.  Law, 
I，  S§ 1107,  nil; C.  V.  Cobb, 120 
Mass.  356.  Compare  Hickey  v.  S., 
53  Ala.  514.   The  difference  of  opln- 

3  C.  P.— 88 


ion,  therefore,  seems  to  relate  to 
the  la,w  itself. 

60.  New  Crim.  Law,  I,  § 1112; 
ante,  § 108  (1); S.  v.  Bailey, 1 
FoBt.  (N.  H.)  343;  S.  v.  Porter, 130 
Iowa,  690， 107  N.  W.  923. 

61. 2  Hawk.  P.  C.  c.  25,  §  57; 
Davis  Free.  140,  198;  Rex  v' 
Rogler, 1 B.  &  C.  272,  275;  C.  v. 
Pray, 13  Pick.  359,  362;  Rex  v. 
Dixon, 10  Mod.  335;  Rex  v.  Mason, 
1 Leach,  487,  491,  493. 

62.  Ante,  § 105  (2);  Leary  v.  S., 
39  Ind.  544;  Mains  v.  S.，  42  Ind. 
327, 13  Am.  R.  364;  Hickey  v.  S., 
53  Ala.  514;  Hosea  v.  S.,  47  Ind. 
180;'  Taylor  v.  C, 1 Duv.  160; 
Stephens  v.  S.,  21 Tex.  206;  Vander- 
worker  v.  S., 13  Ark.  700;  P.  v. 
Jackson,  3  Denlo,  101, 45  Am.  D. 
449;  Frederick  v.  C.,  4  B.  Monr.  7, 
9.  And  see  C.  v.  Stewart, 1 S.  ft  R. 
342;  C.  V.  Davenport,  2  Allen,  299; 
S.  V.  Miller,  5  Blackf.  502;  C.  v. 
Crupper,  3  Dana,  466;  Rex  v.  Hlg- 
glDson,  2  Bur.  1232;  McElhaney  v. 
S., 12  Tex.  Ap.  231; S.  v.  Dame, 
60  N.  H.  479,  49  Am.  R.  331. 
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kept  a  disorderly  house  is  followed  by  the  specific  one  that 
it  was  for  common  bawdry,  common  tippling,  common  gam- 
ing, or  the  like,  one  step  will  thus  be  taken  toward  the  min- 
ute; and  to  hold  it  enough  would  reconcile  with  the  better 
doctrine  cases  which  else  must  be  rejected"  But  it  is  be- 
lieved that  most  courts  require  the  description  of  the  use 
to  extend  further.   Still, 一 

2.  The  Names  of  the  Frequenters 一 need  not  be  given" 

3.  The  Conclusion ~ ' '  to  the  common  nuisance  "has  been 
adjudged  unnecessary.®*^  But  the  question  is  more  minute- 
ly considered  under  the  title  "^misance."*® 

4.  The  Terms  of  the  Statute, 一 where  the  offense  is  stat- 
utory, must  be  taken  into  the  account,  and  they  will  some- 
times modify  the  allegations    and  the  other  procedure" 

§  276  a.  "House" — ''Tenement." — The  common  law 
forms  have  the  words  "disorderly  house;"  ®®  for  the  latter 
of  which  "tenement"  has  been  held  an  inadequate  substi- 
tute,"^^ but  it  is  right  where  the  indictment  is  on  a  statute 
employing  it" 

§  277.  Joinder  of  Counts. 一 Counts  for  the  offense  at 
common  law  and  under  a  statute  may  be  joined.*" 


63.  See  the  first  note  to  the  last 
section;  ante,  § 105  (2). 

64.  S.  V.  Pattersop,  7  Ire.  70,  45 
Am.  D.  506;  ante,  § 107  (1); 3.  v. 
Raymond,  86  Mo.  Ap.  537. 

65.  S.  V.  Wilson,  93  N.  C.  608. 

66.  Post,  §§  862-864. 

Under  a  statute  declaring  places 
for  the  Illegal  sale  of  liquor,  etc., 
to  be  common  nuisances  all  pro- 
hibited acts  need  not  be  alleged  or 
proved.  One  is  enough.  S.  v. 
Arsenault, 106  Me.  192,  76  A.  410. 

67.  Springer  v.  S., 16  Tex.  Ap. 
591; S.  V.  Sheridan, 14  Vroom,  484; 
S.  V.  Botkin,  71 Iowa,  87,  60  Am. 
R.  780;  Harmes  v.  S.,  26  Tex.  Ap. 


190,  8  Am.  St.  470;  Button  v.  Ter.^ 

13  Ariz.  7, 108  P.  224. 

68.  Baton  Rouge  v.  Cremonlnl, 
36  La.  Ann.  247;  S.  v.  McLorliian» 

14  Vroom,  410. 

69.  Ante,  §  273.  See  Killman  v. 
S.,  2  Tex.  Ap.  222,  28  Am,  R.  432. 

70.  C.  V.  Wise, 110  Mass.  181. 

71.  C.  V.  Welsh, 1 Allen, 1, com* 
pared  with  Mass.  Gen.  Stats,  c.  87, 
§  6;  C.  V.  Bulman, 118  Mass.  456, 1》 
Am.  R.  469.  See  C.  v.  McCaughey, 
9  Gray,  296.  Com.  v.  Clark, 14 & 
Mass.  251, 13  N.  B.  888. 

72.  C.  V.  Kimball, 7  Gray,  328; 
C.  V.  Ismahl, 134  Mass.  201.  And 
see  Wooster  v.  S.,  55  Ala.  217,  over- 
ruling Norvell  v.  S.,  50  Ala.  174. 
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II.   The  Evidence. 

§  278.  That  the  Defendant  is  the  Keeper— of  the  house 
must  be  shown, 73  not  necessarily  by  direct  evidence,  it  may 
be  circumstantial.'^*  And  he  may  rebut  a  prima  facie  case, 
when  made  against  him"  Ownership  of  the  house  as  real 
estate  does  not  necessarily  imply  a  keeping;  and  on  an  in- 
dictment for  the  imlicensed  sale  of  confectionery,  proof  that 
the  title  to  the  land  was  in  trustees  to  the  use  of  the  defend- 
ant's wife  was  held  in  admissible" 

§  279. 1. Opinions  of  Witnesses ~ that  the  house  is  a 
nuisance  will  not l)e  received."^*  But ~ 

2.  Former  Instances 一 of  like  conduct  at  the  house,  with 
the  defendant permission,  by  the  same  persons,  are  ad- 
missible as  showing  his  knowledge^® 

§  280. 1. Doings  outside  the  House, — too  remote  to  be 
within  the  presumable  knowledge  ^®  of  the  keeper  and  in- 
mates, cannot  be  shown  against  him.®^ 

2.  "The  Usual  Evidence," ― it  has  been  said,  "is  of  such 
noises"  in  the  house  "as  to  make  it  a  nuisance ;     but  it 


73.  Ante,  § 118  (1);  Nelson  v. 
Ter.,  5  Okla.  612,  49  P.  920. 

74.  S.  V.  Worth,  R.  M.  Charl. 5; 
Griffin  v.  P.,  44  Colo.  533，  99  Pac. 
321;  P.  V.  Saunders,  29  Mich.  269; 
Ponder  v.  S" 115  Ga.  831, 42  S.  E. 
224;  S.  V.  Schaffer,  74  Iowa,  704, 
39  N.  W.  89;  Stone  v.  S.,  47  Tex. 
Cr.  575,  85  Sf.  W.  808;  Machen  v. 
S.,  53  Tex.  116, 109  S.  W. 126;  S.  v. 
Horn,  83  Mo.  Ap.  47;  Stratton  v. 
S.  (Tex.  1903),  44  S.  W.  506;  Kees- 
ler  V.  S., 119  Ga.  301, 46  S.  E.  308. 
Ownership  cannot  be  proved  by 
reputation.  Moore  v.  S.,  53  Tex. 
Cr.  559, 110  S.  W.  911;  Owens  v. 
S.,  53  Tex.  Cr. 1, 108  S.  W.  379. 

75.  Couch  V.  S.,  24  Tex.  557. 

76.  Williamson  v.  S., 16  Ala.  431. 

77.  Smith  v.  C,  6  B.  Monr.  21. 


See  S.  V.  Foley,  45  N.  H.  466.  And 
consult  ante,  §§ 112-117. 

78.  Vol. II,  §§ 1120-1128;  Parker 
V.  P.,  94  111.  Ap.  348;  Parker  v. 
Green,  2  B.  &  S.  299.  Evidence  that 
a  tenant  of  defendant  had  kept 
same  premises  as  a  disorderly 
house  subsequently  to  defendants 
keeping  rejected  in  Howard  v.  P., 
27  Colo.  396,  61 P.  595. 

79.  Ante,  § 118. 

80.  C.  V.  Davenport,  2  Allen, 
299.  .  But  see  Delaney  v.  S.,  22 
Vroom,  37. 

80a.  It  may  be  shown  that  gam- 
ing, drinking  amd  other  misbe- 
havior occurred  with  the  acqule» - 
cence  of  the  proprietor,  that  the 
place  was  kept  in  a  manner  to  en- 
courage such  conduct,  that  the  pro- 
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may  also  be  incidentally  shown  by  proof  of  quarrelling  and 
fighting,  or  of  breaking  in  by  persons  whom  it  is  attempted 
to  keep  out,  or  breaking  out  by  those  whom  it  is  attempted 
to  keep  in ノ,  It  is  relevent,  for  example,  to  show  that  doors 
were  broken  while  the  defendant  occupied  the  house." 

§281. 1. Acts  not  charged. ― Though  specific  acts  are 
set  out,  others  which  are  not  may  be  shown  under  the  more 
general  averments  of  the  indictment.®^  Yet  the  former  must 
also  be  proved"  And 一 

2.  Only  the  Substance  of  the  Issue, — as  to  the  form  of 
the  disorder  appearing  in  the  allegation,®^  need,  it  seems, 
be  proved" 

3.  Court ~ Jury. ~ What  constitutes'  a  disorderly  house 
is  determined  as  of  law  by  the  court.  The  jury  finds,  as 
of  fact,  whether  or  not  the  defendant  permitted  such  re- 
peated infractions  of  order  as  to  render  his  house  within 
the  ruling  of  the  court  disorderly" 

§282.   Proof  of  License 一 (Statutory  Offense). —On  an 

indictment  against  a licensed  person  for  keeping  his  house 
in  a  disorderly  manner,  contrary  to  the  requirement  of  the 


prietor  participated  In  it;  that 
such  misbehavior  was  necessarily 
connected  with  the  offense  charged, 
and  the  number  and  kind  of  peo- 
ple who  frequent  the  house  may  be 
shown  and  their  actions  In  the 
house.  Com.  v.  Soo  Hoo  Doo,  41 
Pa.  Super.  Ct.  249;  Robbins  v.  S. 
60  Tex.  Cr.  523, 132  S.  W.  770;  P.  v. 
Jones, 129  A.  D.  772, 113  N.  Y.  S. 
1097;  S.  V.  Kelly,  76  N.  J.  L.  576, 
70  A.  342.  (Reputation  of  female 
Inmates.)  Wimberly  v.  S.，  53  Tex. 
Cr. 11, 108  S.  W.  384;  Derby  v.  S., 
60  N.  J.  L.  258,  37  A.  614.  (Also 
holding  that  such  evidence  cannot 
be  considered  to  show  the  connec- 
tion of  accused  with  the  house.) 
S.  V.  Cambron,  20  S.  D.  282, 105 
N.  W.  241;  Blndernagel  v.  S.,  60 


N.  J.  L.  307,  37  A.  619,  61 N.  J.  U 
259,  38  A.  973,  39  A.  36，  41 A.  109. 

81.  C.  V.  O'Brien,  8  Gray,  487. 
For  other  evidence,  see  S.  v.  Robert- 
son, 86  N.  C.  628. 

82.  Ante,  § 107;  Garrison  v.  S., 
14  Ind.  287;  Frederick  v.  C,  4  B. 
Monr.  7,  9. 

83.  Ante,  §  275;  Frederick  v. 
C,  supra. 

84.  Vol. II,  §§  488b,  488c. 

85.  Lord  v.  S., 16  N.  H.  325,  41 
Am.  D.  729;  Belasoo  v.  Hannant,  3 
B.  ft  S. 13. 

86.  Brown  v.  S.，  20  Vroom,  61; 
FahDestock  v.  S., 102  Ind.  156, 1 
N.  E.  372;  Blndernagel  v.  S.,  60 
N.  J.  L.  307,  37  A.  619,  61 N.  J.  U 
259,  38  A.  973,  39  A.  36;  S.  v.  Mc- 
Gahan,  48  W.  Va.  438,  37  S.  B.  573. 
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statute,  the  license,  being  an  element  in  the  offense,  must  be 
alleged  87  and  proved.  But  it  was  held  that  the  written  in- 
strument of  license  need  not  be  produced,  or  notice  to  pro- 
duce it  be  shown;  the  entry  on  the  journals  of  the  court 
granting  it,  or  the  fact  of  the  defendant 's  keeping  the  house, 
being  adequate.*® 

in.  The  Verdict. 

§283.  A  Special  Verdict,® 一"  that  the  defendant  kept 
a  disorderly  house  and  disturbed  his  neighbors, ' '  was  ad- 
judged insufficient  ；  because  a  disorderly  house  is  not  in- 
dictable unless  a  common  nuisance,  and  because  a  house  may 
be  disorderly  without  being  injurious  except  to  its  inhab- 
itants, while  the  essence  of  the  offense  is  the  injury  to  the 
public.®^ 


87.  Davis  v.  8"  62  Ind.  488. 

88.  Baldwin  t.  8.,  6  Ohio, 16. 

89.  Ab  to  the  nature  of  the 
special  verdict  and  how  It  differs 


from  tbe  general,  see  Vol. II,  it 
1006,  1006a. 

90.  Hunter  t.  2  8.  A  R.  298. 
Compare  with  ante,  t  273,  note. 


CHAPTER  CXII 


DISTURBING  MEETINGS. 

if       284.  Introduction. 

285-288.  In  General  and  at  Common  Law. 
289-301.   Statutory  Disturbances. 

Consult ~~ for  tlie  law  of  this  offense.  New  Crlm.  Law,  I,  642;  11,  301-310a. 
For  the  indictment  and  the  like,  Dir.  &  F.,  §|  863-872.  For  varlouB  Inci- 
dental things.  Bee  the  Indexes  to  this  Criminal  Law  Series. 

§  284.  How  Chapter  divided.— W.e  shall  consider,  L  In 
General  and  at  Common  Law;  11.  Statutory  Disturbances. 

I.  In  General  and  at  Common  Law. 

§  285. 1. The  Common  Law  Indictment ~ in  legal  prin- 
ciple should  aver  besides  its  formal  parts,  that  on,  etc.,  at, 
etc.,  the  defendant  did,  by  means  or  in  a  manner  so  fully 
set  out  as  to  show  his  act  to  be  of  the  indictable  sort  and  ap- 
prise him  of  what  he  is  to  answer  to，  disturb  a  meeting  so 
designated  or  described  as  to  appear  on  the  face  of  the  al- 
legation to  be  one  whereof  the  disturbance  is  punishable.®^ 
To  accept  less  would  contravene  familiar  and  fundamental 
rules  of  criminal  pleading.  The  precedents  and  adjudica- 
tions do  not  seem  opposed  to  this  view  as  to  the  meeting; 
but  as  to  the  disturbance, 一 

2.  Allegation  of  Disturbance. 一 It  was  in  Pennsylvania 
held  adequate  simply  to  say  that  the  defendants  "did  wil- 
fully and  maliciously  disturb  and  interrupt  a  meeting  of," 
etc.,  followed  by  no  specification  of  methods  or  acts"  But 
in  Texas  this  short  averment  was,  "upon  the  well-settled 

91.  New  Crlm.  Law,  I,  §  542;  an  offense  at  common  law.  S.  v, 
II,  §t  808,  809.  Watklns  (Ky.  1910), 180  S.  W.  839; 

92.  Campbell  v.  C.，  &9  Pa.  266.  S.  v.  Branner, 149  N.  C.  559,  63  8. 
Disturbing  any  lawful  aBsembly  is  B. 169. 
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general  principles  of  the  law  governing  inoictments, ， ， 
judged  inadequate,  though  the  indictment  was  on  a  statute, 
which  probably  did  not  vary  the  question.  It  should  be 
more  specific  as  to  the  acts"  In  accord  with  the  Pennsyl- 
vania doctrine, 一 

3.  "  Disturb  ，  ， 一 ' '  Interrupt  ，  ， 一 ' '  Obstruct.  ，  '—Widely  in 
the  forms  seemingly  deemed  good,  the  only  averment  of  the 
oriminal  act,  or  only  one  apparently  regarded  as  material, 
is  that  the  defendant  unlawfully,  etc.,  "did  disturb  and  ob- 
struct," or  "did  disturb  and  interrupt,"  or  "did  disturb 
and  hinder,"  the  meeting  or  the  officiating  person;  though 
a  part  of  the  forms  proceed  further."  If  the  brief  allega- 
tion is  sufficient,  it  is，  in  principle,  equally  so  merely  to  say 
that  the  defendant  kept  a  disorderly  house,®^  or  committed 
larceny  96  of  goods  named,  or  murdered  Richard  J  ones.®^ 
Consistently  with  this  view  it  has  been  held  that  the  dis- 
turbance may  be  alleged  by  the  general  character  of  the 
disturbing  acts,  without  descending  to  details" 

§  286.  As  to  the  Meeting, ~ it  is  believed  that  all  the  ap- 
proved forms  set  it  out  in  a  way  showing  it  to  be  one  where- 
in the  offense  can  be  committed  ：  for  example,  *  <  in  the  Eben- 
ezer  Baptist  Church  there,  during  the  celebration  of  divine 
service;"  99  "in  the  parochial  church  there,  at  the  time  of 


93.  Thompson  v.  S., 16  Tex.  Ap. 
159.  And  see  Dir.  ft  F.,  §§  364- 
367. 

94.  2  Chit.  Crlm.  Law,  21; P.  v. 
Degey,  2  Wheeler  Grim.  Cas.  135; 
S.  V.  Horn, 19  Ark.  678;  Rex  v. 
Hube,  5  T.  R.  542;  Rex  v.  Parry, 
Trem.  P.  C.  239;  C.  v.  Hoxey, 16 
Mass.  385;  U.  S.  v.  Brooks,  4  Cranch 
€.  C.  427;  Kidder  v.  S.,  58  Ind.  68; 
Bush  V.  S.,  5  Tex.  64. 

95.  Ante,  §  275. 

96.  Vol.  I,  §  331 (2). 

97.  And  see  Vol. II,  §§  508-610, 
514-516.  This  view iB  fully  sus- 
tained by  the  reasoning,  and  almost 
by  tlie  very  case  passed  upon,  In 


Rex  V.  Cheere,  4  B.  ft  C.  902,  7 
D.  ft  R.  461. 

98.  S.  V.  Hlnson,  31 Ark.  638; 
Kindred  v.  S"  33  Tex.  67;  Cockre- 
ham  V.  S.,  7  Humph. 11; Bush  v.  S., 
5  Tex.  Ap.  64;  S.  v.  Ringer,  6 
Blackf.  109;  S.  v.  Stubblefield,  32 
Mo.  563.  Precise  language  used Ijy 
accused  need  not  be  set  out.  Suffi- 
cient to  say  he  cursed  and  used 
profane  and  Indecent  language. 
Mlnter  v.  S., 104  Ga.  743,  30  S.  B. 
989.  Indictment  must  allege  acta 
and  that  they  were  calculated  to 
produce  a  disturbance.  S.  v.  Booe, 
62  Ark.  512,  37  S.  W.  47. 

99.  P.  V.  Degey,  2  Wheeler  Crlm. 
Cas. 13 &. 
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the  celebration  of  divine  service  ；，， i " the  congreation  of  the 
African  meeting-house  in  Washington  county  aforesaid, 
then  and  there  in  the  said  house  assembled  for  and  engaged 
in  the  worship  of  God ；，,  2  "a  certain  meeting  of  the  school 
directors  of  St.  Clair  township,  in  said  county,  they  the 
said  school  directors  being  then  and  there  lawfully  assem- 
bled for  the  purpose  of  discharging  their  duty  as  school 
directors  for  the  Raid  township  of  St.  Clair." *  Simplv  t ひ 
say  "a  religious  assembly  commonly  called  a  quarterly- 
meeting  conference"  has  been  adjudged  ill  as  being  too  in- 
definite ； the  charge  shouja  be  that  the  assembly  had  met 
for  "divine  worship,"  "divine  service,"  "religious  wor- 
ship or  service,"  or  something  of  the  like  import.*  Where 
the  words  of  a  statute  were  "any  meeting  01 inhabitants  of 
this  State,  met  together  for  any  lawful  purpose ノ，  an  in- 
dictment thereon  descnbmg  the  meeting  as  "a  certain  col- 
lection of  divers  inhabitants  of  the  State  of  Indiana,  met 
together  as  a  singing-school, ' *  was  adjudged  inadequate  * 


1.  Rex  V.  Parry,  Trem.  P.  C. 
239. 

2.  U.  S.  V.  Brooks,  4  Cranch  C. 
C.  427.  As  to  Texas,  38  Tex.  Cr. 
319,  43  S.  W.  86;  Edwards  v.  8., 
121 Ga.  590,  49  S.  B.  674. 

3.  Campbell  v.  C"  59  Pa.  266. 
Compare  S.  v.  Ellis,  71 Mo.  Ap. 
269.  Allegation  that  meeting  was 
held  for  a lawful  purpose,  neces- 
sary. S.  V.  Steele,  74  Mo.  Ap.  5. 
It 1b  enough  to  allege  in  the  lan- 
guage of  the  statute  that  the  meet- 
ing was  lawfully  and  peaceably 
assembled,  or  otherwise  to  follow 
the  words  of  the  statute,  and  special 
facts  need  not  be  alleged.  Von 
Bruden  v.  S.,  96  Wis.  671,  675,  71 
N.  W. 1048.  Indictment  need  not 
set  out  place  was  set  apart  for 
rellglouB  worship.  S.  v.  Alford, 
142  Mo.  Ap.  412. 

4.  S.  V.  Fisher,  3  Ire.  111.  And 
see  Q.  V.  Jones,  53  Mo.  486.  Meet- 


ing for  instruction  in  singing  of 
religious  songs 1b  not  a  religious 
assemblage  within  the  statute. 
Adair  v.  S., 134  Ala.  183,  32  So. 
326.  But  one  may  be  guilty  of  dis- 
turbing a  religious  assembly  though 
not  a  part  of  It.  Adair  v.  S., 184 
Ala.  183，  32  So.  326.  See,  also.  Cox 
V.  S., 136  Ala.  94,  34  So.  168.  A 
congregation  "Is  assembled  for  pnb* 
lie  worship"  while  Its  members  are 
near  the  place  of  worship  preparing 
and  eating  dinner.  M  inter  v.  3., 
104  Ga.  743,  30  S.  E.  989;  Folds  v. 
S.. 123  Ga.  167,  51 S.  E.  305;  Staf- 
ford V.  S., 154  Ala.  71, 45  So.  673: 
but  compare  as  to  dismissal  of  con- 
gregation, S.  V.  Leonard, 141 Mo» 
Ap.  116, 125  S.  W.  234.  As  to  dla- 
turblng  a  family  re-unlon,  S.  v. 
Starnes, 151 N.  C.  724,  66  S.  B.  347. 

5.  S.  V.  Zimmerman,  53  Ind. 
360.  See  Kidder  v.  S"  58  Ind.  68. 
See,  contra,  Blake  v.  S" 18  Ind.  Ap. 
280,  47  N.  E.  942. 
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§286  a.  The  Particular  Vill  or  Parish— need  not  be 
stated  m  either  the  averment  or  proof  of  the  place.® 

§287. 1. The  Manner  of  the  Disturbance— must  be 
proved  as  laid, 了  yet  doubtless  so  only  as  to  the  substance  of 
the  issue.®  If  the  allegation  of  it  is  surplusage,  it  need  not 
be  proved.®  To  illustrate, 一 

2.  Variance ~ A  charge  that  the  defendant  went  drunk 
into  a  religious  assembly,  and  there  talked  in  a loud  voice, 
and  the  like,  is  not  sustained  by  proof  of  striking  the  build- 
ing on  the  outside  with  a  stick,  to  the  disturbance  of  the 
worshippers  within.  "The  State,  *  *  said  Nash,  C.  J.,  "did 
not  rest  its  charge  against  the  defendant  by  averring  that  by 
loud  and  unusual  noises,  he  had  disquieted  the  congrega- 
tion; in  which  case  any  such  noises,  however  made,  with  a 
view  to  such  disturbance,  and  attended  with  that  effect, 
would  have  sustained  the  indictment;  but  it  has  particu- 
larized when  the  acts  were  done,  and  what  they  were." ェ。 

§  287  a. 1. The  Witnesses ~ should  state  the  acts  of  dis- 
turbance, but  not  their  opinion  that  they  amounted  to 
such." 

2.  The  Evidence ~ should  show  either  a  participation  of 
the  defendants  in  the  disturbance,  or  connect  them  with 
those  who  did  the  acts.*^ 


6.  Corley  v.  S.,  8  Tex.  Ap.  412; 
Bush  V.  S.,  5  Tex.  Ap.  64;  Warren 
V.  S.,  3  Helsk.  269;  Kindred  v.  S.， 
83  Tex.  67.  See  ante,  §§ 111, 135 
(1);  Stratton  v.  S" 18  Ark.  688； 
S.  V.  McClure, 13  Tex.  23. 

7.  Stratton  v.  8" 13  Ark.  688； 
Lyons  v.  S„  25  Tex.  Ap.  403.  Under 
Georgia  statute  talking  or  whisper- 
ing 1b  a  disturbing  and  brings  the 
offender  under  the  statute  though 
but  one  person Ib  disturbed.  Nich- 
ols V.  S., 103  Ga.  61, 29  S.  E.  431. 
ThlB  is  the  rule  In  Texas.  Wyatt 
V.  S"  66  Tex.  Or.  50, 119  S.  W. 
1147. 

8.  Ante,  §  281 (2). 


9.  Hull V.  S.， 120  Ind.  153. 

10.  S.  V,  Sherrin, 1 Jones  (N.  C.) 
508,  609. 

11.  Morris  v.  S.,  84  Ala.  457,  4 
So.  628;  Calvert  v.  S., 14  Tex.  Ap. 
154.  See,  Stafford  v.  8" 154  Ala. 
71, 45  So.  673. 

12.  Miller  v.  S.,  83  Ind.  884; 
Jackson  v.  S.,  87  Ga.  432, 13  S.  B. 
689.  And  see  S.  v.  Bledsoe,  47  Ark. 
233, 1 S.  W. 149;  S.  V.  Jacobs, 103 
N.  C.  397，  9  S.  E.  404;  Denny  v.  S., 
52  Tex.  158, 105  S.  W.  798.  The 
conduct  and  declarations  of  ac- 
cused during  the  whole  time  of 
worship  are  competent  to  show  wil- 
fulness.   Adair  v.  8., 134  Ala.  183, 
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§  288.  Others  disturbing.— Whether  the  indictment  is  on 
the  common  law  or  a  statute,  it  will  not  avail  the  defendant, 
nor  will  he  be  permitted  to  show,  that  others  had  com- 
mitted similar  disturbances  and  no  objection  'was  made.^' 

II.   Statutory  Disturbances. 

§  289. 1. In  England, 一 when  the  disturbance  is  to  a 
congregation  of  worshipping  dissenters,  whose  chapel  to  be 
lawful  must  be  registered,  averments  may  be  necessary 
which  are  not  so  in  this  country*"  As  to  those  which  should 
be  the  same  in  both  countries, 一 

2.  Indictment. ~ Archbold^s  form  sets  out  the  special 
facts  of  the  disturbance,  in  addition  to  covering  the  statu- 
tory terms,  and  there  is  probably  no  late  English  authority 
for  omitting  them" 

§  290. 1. For  American  Use, — a  considerable  variety  of 
forms  is  given  in  "Directions  and  Forms." la  Though 
there  are  diversities  of  opinion  with  us,  on  the  whole  our 
indictment  is  substantially  the  same  as  the  modern  Eng- 
lish, just  stated.  For  example,  where  a  statute  made  it  pun- 
ishable to  *  *  interrupt  a  congregation  assembled  for  the  pur- 
pose of  worshipping  the  Deity,"  an  indictment,  held  good 
upon  it,  charged  that  on,  etc.,  at,  etc.,  the  defendant  "did 
unlawfully,  contemptuously,  and  of  purpose  interrupt  a  con- 
gregation of  Methodists,  then  and  there  assembled  for  the 
purpose  of  worshipping  the  Deity,  by  then  and  there  talk- 
ing and  swearing  with  a loud  voice. ， ， it  It  is  perceived  that 


32  So.  326.  wilfulness  implies 
the  dlBtliTbaiice  was  intentional. 
S.  V.  Dahlstrom,  90  Minn.  72,  95 
N.  W.  580,  holding  that  a  request 
In  a  religious  meeting  by  defendant 
to  be  permitted  to  defend  himself 
from  accusations  then  and  there 
made  against  him,  is  not  disturbing 
a  meeting  wilfully. 

13.  Harrison  v.  S.,  37  Ala.  154. 

14.  New  Crlm.  Law,  I,  §  542. 

15.  Archb.  Crim.  PI.  ft  Bv. (10th 


Loud.  Ed.)  667  (19th  Ed.)  998.  He 
refers  to  Rex  v.  Cheere,  4  B.  ft  C. 
902,  7  D.  ft  R. 161,  as  to  which  see 
ante,  §  285  (3),  note;  S.  v.  Starnes, 
161 N.  C.  724,  66  S.  E.  347. 

16.  Dir.  ft  P.,  §§  363-372. 

17.  Cockreham  v.  S.,  7  Humph. 
11. And  see,  as  not  essentially  dif- 
fering from  this.  S.  v.  Stubblefleld» 
32  Mo.  563;  Kidder  v.  S.,  5S  Ind. 
68.;  S.  V.  Ringer,  6  Blackt  109; 
Lockett  V.  S.,  40  Tex.  4;  Hicks マ • 
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the  character  of  the  disturbance  is  set  out,  but  not  neces- 
sarily the  precise  words  and  specific  acts."  Beyond  this, 
the  indictment  should  sufficiently  conform  to  the  statutory 
terms as, — 

2.  "Unlawfully." — If  a  disturbing  of  the  meeting  "un- 
lawfully" is  prohibited,  it  will  be  inadequate  to  charge  it  as 
"\dlfiiUy.，，2o 

3.  "At  or  Near." ~ Where  the  thing  prohibited  was  a 
disturbance  "at  or  near  the  place  of  worship,"  the  words 
"at  or  near"  were  at  first  adjudged  necessary  to  be 
averred"  But  on  subsequent  consideration  the  court 
overruled  this  decision;  because,  said  Deaderick,  J.,  the 
"precise  locality  of  the  offender  ...  is  not  an  essential 
element  of  the  offense.  "22  This  accords  with  the  general 
doctrine  that  the  law  holds  an  offense  to  be  committed  in 
the  locality  where  the  criminal  act  takes  effect  and  it  is 
immaterial  whether  the  personal  presence  of  the  accused  is 
there  or  elsewhere" 

§  291.  Some  Particular  Questions  on  the  Statutes : — 

Disturbing  School. ~ A  statute  made  punishable  "every 
person  who  shall  at  any  time  wilfully  interrupt  or  disturb 
any  district  school,  or  any  public,  private,  or  select  school, 
while  the  same  is  in  session.*'  And  it  was  adjudged  in- 
suflicient  to  charge  that  the  defendant  wilfully  disturbed  a 
school  met  for  culture  in  church  music,  because  omitting  to 


S.,  60  Ga.  464;  P.  v.  Crowley,  23 
Hun  412;  RlggB  v.  S.,  7  Lea,  475； 
Howard  v.  S.,  87  Ind.  68. 

18.  S.  V.  Ratliff,  5  Eng.  530.  And 
see  cases  in  last  note  to  ante,  § 
285  (3). 

19.  S.  V.  Klndrlck,  21 Mo.  Ap. 
507;  S.  V.  Cate,  58  N.  H.  240;  Cooper 
V.  S.,  75  Ind.  62;  Smith  v.  S.,  68 
Ala.  65. 

20.  S.  V.  Townsell, 3  Helsk.  6. 
"Wilfully  must  be  used.  S.  v. 
Stroud,  99  Iowa, 16,  68  N.  W.  450， 


and  proved.  Com  v.  Prather, 1 Gray 
(Mass.)  476.    See  post,  §  296. 

21. S.  V.  Doty,  6  Coldw.  33.  As 
to  evidence  which  will  sustain  al- 
legation of  dlBturbing  meeting  "at" 
a  place.  "^See,  Mlnter  v.  8., 104  Qa. 
743,  30  S.  E.  989;  McCrlght  v.  S., 
110  Ga.  261, 34  S.  E: 110,  and  also. 
Freeman  v.  S.  (Tex.  1898),  44  S. 
W. 170. 

22.  Warren  v.  3  Helsk.  269, 
271. 

23.  Vol.  I,  §  53. 
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cover  the  last  clause  of  the  statute  by  saying  that  the 
school  was  in  session.^ 

§  292.  Evidence  of  Intent.— Under  the  provision  that  one 
who  sells  bread  or  other  named  thing  within  a  mile  of  any- 
worshipping  assembly,  so  as  to  interrupt  it,  shall  be  dealt 
with  as  a  rioter,  his  illegal  intent  may  be  inferred  from 
his  doing  and  persisting  in  the  forbidden  acts,  to  the  creat- 
ing and  continuing'  of  the  disturbance.  "As  men  seldom  do 
unlawful  acts  with  innocent  intentions,"  said  the  learned 
judge,  "the  law  presumes  every  act  in  itself  unlawful  to 
have  been  criminally  intended ノ，  2。 

§293. 1. Society  or  Members.— Where  the  forbidden 
disturbance  is  of  "any  religious  society  or  any  members 
thereof,  both  clauses  may  be  proceeded  upon  in  one 
count.27  The  allegation  may  be  that  the  defendant,  "being 
present  at  and  when  a  certain  religious  society  was  con- 
vened and  met  together  for  the  worship  of  Almighty  God 
did  then  and  there  interrupt,  molest,  and  disturb  said  so- 
ciety and  meeting,  and  the  individual  members  thereof,  by 
then  and  there  in  a loud,  insulting,  and  boisterous  manner 
talking,  ，，  etc"  And— 

2.  The  Name  of  the  Society, ~ it  was  also  held,  need  not 
be  averred  ；  for  it  was  not  essential,  observed  Sullivan,  J., 
"to  the  existence  of  a  society  convened  for  public  worship 
that  it  should  be  known  by  any  distinctive  or  sectarian 
name  ノ 

§294.  Whether  the  Means  of  Disturbance must,  by 
general  doctrine,  be  set  out  we  have  already  considered" 


24.  S.  V.  Gager,  28  Conn.  282. 
See,  also,  S.  v.  Davis, 126  N.  C. 
1059,  35  S.  E.  600.  * 

25.  West  V.  S.,  9  Humph,  66,  70. 
Statutes  of  this  sort  are  aimed 
against  persons  who  seek  to  prevent 
religious  worship  by  the  unlawful 
means  specified,  and  are  not  in- 
tended to  settle  the  respective 
rights  of  parties  to  carry  on  wor- 
ship at  a  particular  time  and  place. 


Woodall V.  S.,  4  Ga.  Ap.  783,  62^ 
S.  E.  485;  and  compare  as  to  what 
conduct  in  asserting  ones  right 
may  be  a  disturbance  of  worship. 
Coleman  v.  8.,  4  Oa.  Ap.  786,  62 
S.  E.  667. 

26.  New  Crim.  Law,  II,  8  805. 

27.  Vol  I.  §§  434,  436. 

28.  S.  V.  Ringer,  6  Blackf.  109. 

29.  lb. 

30.  Ante,  8§  286,  289,  290. 
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Whue  possibly  there  may  be  some  at  the  present  day  who 
deny  its  general  necessity"  there  are  statutes  which  so  far 
specify  the  means  as  to  render  some  averment  of  them  plain- 
ly indispensable  to  a  covering  of  the  statutory  terms.^^ 

§  295.  Duplicity  of  Means. ~ Since  an  offense  which  may 
be  committed  in  different  ways  is  only  one  offense,^*  a 
count  is  not  double  which  charges  that  the  disturbance  was 
by  "profanely  swearing,"  "and  by  talking  and  laughing 
aloud. '  *  In  the  case  holding  this,  it  was  saia  that  the  latter 
clause  was  not  in  the  statute,  therefore  the  allegation  was 
mere  surplusage."  But  ii it  had  been  in  the  statute,  it 
would  not  have  been  surplusage,  yet  the  indictment  would 
still  have  been  good. 

§  296.  Following  Statutory  Words. Where  "wilfully, 
or  maliciously,  or  contemptuously"  are  statutory  wbrds, 
they  must  be  in  the  indictment.^*  And  ^' congrahon^^  in 
the  indictment,  instead  of  the  statutory  "congregation,"  is 
insufficient.^^  But  it  need  only  follow  accurately  and  fully 
the  words  of  the  statute.^® 

§  297.  Assault  laid  as  Disturbance. ~ A  charge  of  assault 
on  one  named,  so  near,  etc.,  as  to  disturb,  etc.,  is  not  good 
for  assault  alone  ；  because  it  merely  describes  the  assault 
as  the  means  for  effecting  the  disturbance" 

§298.  "House  for  Worship  ，，一"  Meeting-house  "—"As- 
sembled," etc. 一 The  word  "meeting-house,"  in  a  statute, 
is  sufficiently  supplied  by  ' '  house  for  religions  worship  ，  ，  in 
the  indictment.  And  the  allegation  that  the  people  were 
"assembled  for  religious  worship"  is  equivalent  to  saying 


31.  C.  V.  Daniels,  2  Va.  Cas.  402. 
See  New  Crim.  Law,  II,  §  303. 

32.  S.  V.  Schleneman,  64  Mo.  386; 
S.  V.  Mlnyard,  7  Eng.  156;  Fletcher 
V.  S.,  7  Eng.  169. 

33.  Ante,  §  293  and  the  places 
there  referred  to. 

34.  S.  V.  Horn, 19  Ark.  578. 

35.  See  ante,  §  290. 

36.  S.  V.  Bankhead,  25  Mo.  558: 


S.  V.  Hopper,  27  Mo.  599;  S.  v. 
Stroud,  99  Iowa, 16.  68  N.  W.  450. 
"Wilful  meanB  with  evil  intent, 
without  reasonable  grounds  for  be- 
lieving the  act  to  be  lawful.  Holmes 
V.  S.,  39  Tex.  Cr.  231, 45  S.  W.  487, 
73  Am.  St.  921. 

37.  S.  V.  Mitchell, 25  Mo.  420. 

38.  S.  V.  Stubblefleld,  32  Mo.  563. 

39.  S.  V.  Bankhead,  25  Mo.  568. 
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they  were  attending  a  '  *  protracted  or  other  religious  meet- 
ing.,"。 

§299.  Town  Meeting— Persistent  Disturbance. ~ Under 
the  Massachusetts  statute  of  1785,  to  punish  disorderly  con- 
duct in  town  meetings,  the  indictment  was  required  to 
charge  the  defendant  with  having  presisted  in  his  disorder 
after  notice  from  the  moderator;  and  with  refusal  or  neg- 
lect to  withdraw,  after  being  directed  to,  as  provided  by  the 
statute.^^ 

§  300.  Summary  Conviction— Writ  of  Error.— In  Penn- 
sylvania, the  judgment  of  the  Court  of  Common  Pleas,  on 
certiorari  to  a  justice  of  the  peace,  upon  a  summary  con- 
viction under  the  act  of  1847,  for  disturbing  a  religious 

meeting,  may  be  reviewed  by  the  Supreme  Court  on  writ  of 
error." 

§  301.   In  General,  the  Procedure  for  this  Offense ~ is' 

neither  under  the  common  law  nor  under  our  American 
statutes,  so  settled  by  multiplied  adjudications  as  to  render 
impertinent  any  intelligent  appeal  to  principle.  And  the 
teachings  of  principle,  it  is  believed,  are  sufficiently  ex- 
plained in  the  foregoing  sections. 


40.  S.  V.  Yarborough, 19  Tex. 
161.  As  to  being  intoxicated  in 
church.  Harrell  v.  S.，  9  Oa.  624, 
71 S.  E. 1030.  "Indecently"  acting 
embraces  all  improper  condi^ct 
which  disturbs.  Folds  v.  S.， 123  Ga. 
167,  61 S.  E.  305. 

41.  C.  V.  Hoxey, 16  Mass.  385. 

42.  C.  V.  Burkhart,  23  Pa.  521. 
For  Dogs,  Unlicensed  Keeping  of, 

see  Dir.  A  F.,  § 177;  Domestic  Ani- 


mals, Offenses  Concerning,  see  Stat. 
Crimea,  also  Dir.  A  F.,  §§ 163-177； 
Double  Offenses,  see  Dir.  A  F"  §  91 
et  seq.  and  places  there  referred  to; 
Double  Voting,  see  Election  Offenses 
In  'Stat.  Crimes,  and  Dir.  A  F"  §( 
382-400;  Drunkenness,  as  an  offense, 
see  Stat.  Crimes;  Dir.  ft  F"  §  373- 
376.  As  an  excuse  for  crimes,  see 
New  Grim.  Law. 


CHAPTER  CXIII 


DUELLING. 

Consult ~ for  the  law  of  this  offense,  New.  Crlm.  Law,  II,  §§  311-317. 
For  the  Indictment,  etc..  Dir.  A  ¥„  §S  377-381.  And  for  yarlouB  incidental 
questions,  see  tlie  indexes  to  this  series  of  books. 

§  302.  Resulting  in  Death.— There  may  be  a  few  States 
in  which  a  killing  in  a  duel  is  by  statute  an  offense  distinct 
from  murder"  But  under  our  American  statutes  general- 
ly and  at  the  common  law  it  is  not,"  consequently  the  pro- 
cedure for  such  killing  belongs  to  the  title  Homicide. 
Thus,— 

§  303.   Charge  of  Fighting—  (Connected  Oflfenses).— The 

Virginia  court  deemed  the  fighting  of  a  duel  not  a  separate 
offense;  hence  the  simple  allegation  that  the  defendant  "did 
fight  a  duel  with  pistols"  was  held  ill  on  demurrer.  Yet 
growing  out  of  a  duel  there  might  be  an  indictable  breach 
of  the  peace,  as  affray  or  assault;  or,  if  death  ensued,  it 
would  be  murder."  • 

§  304. 1. Challenging  to  a  Duel ― is  a  species  of  solici- 
tation to  commit  a  crime,^®  so  that 一 

2.  The  Indictment  for  Challenging ~ is  constructpd  in 
the  manner  explained  for  solicitation  under  the  title  At- 

43.  P.  V.  Bartlett, 14  Cal.  651. 46.   Rex    v.    Rice,  3  East,  581. 

44.  New  Crim.  Law,  II，  §  311;  Challenging  to  fight  with  fists  and 
Bundrlck  v.  S., 125  Ga.  753,  54  S.  hands  is  not  challenging  to  fight 
E.  683;  Dorsay  v.  S., 110  Ga.  331, a  duel  within  a  statute.  S.  v.  Fritz, 
35  S.  E.  651, 4  Bl. Com.  100，  145; 133  N.  C.  725,  45  S.  E.  957;  but  the 
2  Bush.  Cr.  L.,  §§  311-315; 1 RusB.  parties  thus  fighting  may  be  con- 
Cr.  (9th  Edition)  413;  3  Chltty  Cr.  victed  of  an  affray.  At  common 
Law  728,  848.  law  an  agreement  to  fight  a  duel 

45.  C.  V.  Lambert,  9  Leigh,  603;  was  sometimes  regarded*  as  equi- 
New  Crlm.  Law,  11,  §§  311,  312;  valent  to  a  breach  of  the  peace. 
Rex  V.  Rice,  3  East,  581;  Reg.  v.  Com.  v.  Lambert,  9  Leigh  (Va.) 
Young,  8  Car.  &  P.  644.  603,  3  Coke  Inst.  158;  Rex  v.  Rice, 

3  East,  581. 
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tempt,  Archbold  has  a  count  drawn  on  the  common  law, 
doubtless  adequate,  which  simply  avers  that  on,  etc.,  at, 
etc.,  the  defendant  ("contriving,"  etc.,  an  introduction 
plainly  needless") り wickedly,  wilfully,  and  maliciously 
did  provoke,  instigate,  excite,  and  challenge"  a  person 
named  "to  fight  a  duel  with  and  against  him  the  said"  de- 
fendant" The  books  contain  forms  more  elaborate,®  but 
in  a  simple  and  ordinary  case  no  just  reason  appears  for 
preferring  them  to  this.ci 

§  305. 1. Setting  out  Challenge. 一 Though  the  challenge 
is  in  writing, 一 as,  where  it  is  by  letter, ~ the  words  need  not 
be  set  out"  It  is  sometimes  done,  and  to  this  there  is  no 
legal  ob;jection.53  Plainly,  therefore,  where  it  verbal,** 
its  particular  words  are  not  required  to  be  given.  And" 

2.  That  the  Parties  understood 一 the  written  challenge 
to  be  such  need  not  be  averred." 

§  306. 1. Place  of  Comba レ Averring  Challenge.— Un- 
der the  statutory  words  "give,  accept,  or  knowingly  carry 
a  challenge  in  writing  or  otherwise  to  fight  in  single  com- 


47.  Ante,  §§  74-76. 

48.  Yet  see  the  observatlonB  of 
Lord  EUenborough,  C.  J.  In  Rex  v. 
Philipps,  6  East,  464,  470. 

49.  Archb.  Crim.  PI. &  Ev. (10th 
Lond.  Ed.)  604,  19th  Ed.  911.  And 
see  Rex  v.  Philipps,  6  East,  464; 
C.  V.  Hart,  6  J.  J.  Mar.  119.  Cam- 
pare  this  with  ante,  §  74.  And  for 
another  form  see  S.  v.  Farrier, 1 
Hawks,  487. 

50.  3  Chit  Crim.  Law,  849;  6 
Went.  PL  461. 

51.  Yet  see  the  form  In  Dir.  & 
F"  §  378.  If  a  challenge  to  fight 
is  a  statutory  crime,  it  may  not 
be  necessary  to  follow  the  words 
of  the  statute  though  it  be  nec- 
essary that  a  crime  as  defined  by 
the  statute  should  be  charged.  S. 
V.  Gibbons,  4'  N.  J.  L.  40;  Ivey  v. 
S., 12  Ala.  276. 


52.  Brown  v.  C"  2  Va.  Cas.  616; 
S.  V.  Farrier, 1 Hawks,  487.  As  to 
Kentucky,  see  Heffren  v.  C.,  4  Met 
(Ky.)  5. 

53.  8  Chit.  Crim.  Law,  849; 
Moody  V.  C"  4  Met  (Ky.) 1; C.  v. 
Pope,  3  Dana,  41S. 

54.  S.  V.  Strickland,  2  Nott  & 
McC.  181; S.  V.  Perkins,  6  Blackt 
20. 

55.  Moody  v.  C,  4  Met.  (Ky.) 
1; Heffren  v.  C,  4  Met.  (Ky.)  5.  And 
Bee  C.  V.  Rowan,  3  Dana,  395.  The 
form  of  the  challenge  is  not  ma- 
terial. It  may  be  oral  or  written, 
or  it  may  consist  of  words  or  writ- 
ings and  also  of  acts.  S.  v.  Per- 
kins, 6  Blackf.  (Ind.)  20;  S.  v. 
Strickland,  6  J.  J.  Marsh  (Ky.) 
119. 
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tat,  with  any  deadly  weapon,  either  in  or  out  of  the  State," 
the  place  of  combat  is  immaterial  and  need  not  be  alleged." 
And  the  averment  that  the  defendant  gave  the  prosecutor 
a  challenge  to  fight  in  single  combat  was  held  equivalent 
to  saying  that  he  challenged  him  to  fight." 

2.  "In  the  State" — (Residence). 一 "Any  person,  resid- 
•ent  in  or  being  a  citizen  of  this  State  ，  ，  was  by  statute  pro- 
hibited to  ' 《 send,  give,  or  accept  a  challenge  to  fight  a  duel 
mthin  this  State.  ，  ，  Still  the  inhibition  was  held  to  extend 
to  all  persons,  residents,  citizens  or  not,  who  "shall  within 
this  State,  send,  or  give,  or  accept  a  challenge  to  fight  a 
•duel."  And  the  indictment  for  carrying  a  challenge  was 
held  not  to  require  the  averment  that  the  person  challeng- 
ing is  "a  citizen  or  resident  of  this  State ノ，" 

§  307.  Venue.— Though  the  duel  is  to  be  fought  out  of 
the  State,  the  county  of  the  challenge  in  it  must  be  averred 
and  proved.Bs  So  also  must  be  the  county  even  on  a 
charge  of  leaving  the  State  to  fight  a  duel や "Where  the 
letter  containing  the  challenge  was  put  into  the  post-office 
in  the  county  of  Middlesex,  to  be  delivered  to  the  prosecu- 
tor in  anotlier  county,  Lord  Ellenborough  held  that  the 
party  might  be  indicted  in  Middlesex  ；  for  sending  the 
ishallenge  is  the  offense,  whether  it  reach  the  person  to  whom 
it  is  sent  or  not  is  immaterial. ' ^  ai 

§308. 1. Declarations  of  Seconds.— When  the  wrong- 
ful combination  about  the  duel  has  been  shown,*^  the  de- 


56.  Ivey  v.  S., 12  Ala.  276.  And 
see  Harris  v.  S.,  58  Ga,  332. 

57.  Ivey  v.  S.,  supra. 

58.  S.  V.  Cunningham,  2  Speers, 
246.   And  see  Moody  v.  C,  4  Met 
(Ky.) 1. 

59.  C.  V.  Boott,  Thacher  Crim. 
Cas.  390,  894,  399，  400.  See  Heard 
V.  Farls, 1 Litt  245;  Gordon  v.  S., 
4  Mo.  375. 

60.  S.  V.  Warren, 14  Tex.  406. 
The  state  may  introduce  an  al- 
leged   written    challenge   in  evl- 

3  C.  P. — 89 


deuce,  but  is  not  compelled  to  do 
BO  for  there  is  no  presumption  that 
it  lias  the  challenge  in  its  pos- 
session. The  conduct  and  declara- 
tions of  the  defendant  accompany- 
ing of  explaining  the  writing  are 
also  received.  Com.  v.  Hart,  6  J. 
J.  Marsh  (Ky.)  119. 

61.  Archb.  Crim.  PI. &  Ev. (10th 
Lond.  Ed.)  604,  referring  to  Rex  v. 
Williams,  2  Camp.  506. 

62.  Vol. II,  § 1248  (2)  ；  ante,  §S 
228-280. 
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clarations  of  the  seconds  are  admissible  against  one  another 
and  their  principals"  go  are  those  of  the  principals 
against  the  seconds."  Moreover, 一 

2.  Seconds  as  Witnesses. ~ The  seconds  may  be  wit- 
nesses against  their  principals;  but  unless  they  accept  the 
position  of  approvers  or  accomplices,®^  they  are  not  com- 
pellable to  testify" 

§  309.  What  for  Jmy— Explaining  Note  of  Ohallenge. ― 

It  is  for  the  jury  to  decide  whether  or  not  there  was  a 
challenge.aT  To  aid  them  in  this,  the  note  sent  from  the  one 
party  to  the  other,  and  parol  testimony  in  ezplanation,  may 
be  produced" 

§  310.  To  Provoke  or  Entice  One  to  Challenge ~ another 
to  a  duel  is  indictable  at  the  common  law"  Archbold, & 
form  for  it  sets  out  the  words  ； ?。  but  evidently,  within  princi- 
ples already  explained  in  this  chapter,  they  are  not  neces- 
sary. He  says:  "Add  a  general  count,  not  setting  out  the 
words,  but  merely  charging  the  defendant  with  having  used 
threats  and  opprobrious  language  to  the  prosecutor  with 
intent,  etc." 

§  311.  For  Carrying  a  Challenge— to  a  duel,  the  indict- 
ment should  aver  a  scienter,  and  it  should  be  proved."" 


63.  S.  V.  Dupont,  2  McCord,  384; 
S.  V.  Taylor,  3  Brev.  (S.  C.)  243; 
Moody  V.  C"  4  Met  (Ky.) 1. 

64.  C.  V.  Boot 仁 Thacher  Crim. 
Cas.  890. 

66.   Vol. II,  §8 1156-1172. 

66.  Rex  V.  England,  2  Leach, 
767,  Car.  Crlin.  Law  (Sd  Ed.)  232; 
CuUen  V.  Com.,  24  Gratt  (Va.) 
624,  625. 

67.  S.  V.  Strickland,  2  は & 
McC.  181;  Ivey  v.  S., 12  Ala.  276; 
Ward  V.  Com., 132  Ky.  686, 116  S. 
W.  786.    So  whether  a  fight  with 


pistols  was  a  pre-arranged  duel  is 
for  t}ie  Jury.  S.  v.  Herriott, 1 Mc- 
Mullen  (S.  C.) 126. 

68.  C.  V.  Hart,  6  J.  J.  Mar.  119; 
S.  V.  Taylor,  3  Brev.  243;  C,  v. 
Pope,  8  Dana,  418;  Herrlott  v.  S". 
1 McMul.    126.     And   see   C.  v. 
Hooper,  Thacher  Crim.  Cas.  400. 

69.  Rex  V.  Phlllpps,  6  Bast,  464. 

70.  Archb.  Crim.  PI. &  Ev. (10th 
Lond.  Ed.)  605.  And  see  the  form  In 
Dir.  ft  F"  8  880. 

71.  U.  S.  V.  Shackelford,  Z 
Cranch  C.  C. 178. 


CHAPTER  CXIV. 

BAVESDROfPING. 

Consult— for  the  law  of  thle  offense.  New  Crlm.  Law,  I,  H 1122-1124; 
for  the  Indictment,  etc..  Dir.  ft  F"  ii  7)I6,  797.  And  wee,  for  various  Que«- 
tions,  the  indexes  to  thUi  aeries  of  books.  Consult  also  the  title  Nuisanoe. 

§  312.  Form  of  Indictment. -"" The  modem  books  of  pre- 
cedents appear  not  to  contain  any  form  of  the  indictment 
for  this  nearly  antiquated  offence.  It  belongs  to  the  class 
known  as  nuisances,  consequently  the  indictment  should  be 
constructed  after  the  general  maimer  of  this  class.  The 
following  is  suggested  :— 

That  A,  late  of,  etc.,  at,  etc.,  on,  etc.,  and  on  each  and 
every  day  thence  continually  until  the  day  of  the  finding  of 
this  indictment"  was  and  is  a  common  eavesdropper,  and 
there  continually  and  on  each  and  all  of  said  days  and 
times  did  listen  about  the  house  and  under  the  windows 
and  eaves  of  the  houses  of  the  people  there  dwelling,  hear- 
ing tattle,  and  repeating  it  in  the  hearing  of  all  persons,  to 
the  common  nui wince,  etc.,  and  against  the  peace,  etc. 

§  313.  Evidence. ~ It  may  be  desirable,  and  perhaps  it  is 
legally  necessary/*  to  prove,  at  least,  three  instances  of 
offending;  from  which,  and  from  the  more  general  evidence, 
the  jury  will  infer  the  habit  of  eavesdropping,  whereiiL 
probably  is  the  gist  of  the  offense" 


72.  Vol.  I,  §  396;  ante,  i 103 

(1)  . 

78.   New  Crlm,  Law,  I,  i 1102 

(2)  ;  n,  i  66. 

74.  In  S.  V.  Pennington,  3  Head, 
299,  75  Am.  D.  771,  sustaining,  in 
matter  and  form,  an  indictment 
for  Btealthily  approaching  a  grand- 
Jury  room  and  hearing  what  was 
done  therein  (New  Crim  Law,  I,  § 
1123),  the  idea  of  repetltlonB  of 
the  act,  amotintlng  to  a  common 
nuisance  was  evidently  not  in  the 
mind  of  the  court  But  the  species 
of  the  offense   then   tinder  con- 


sideration, assuming  it  to  be 
rightly  called  eavesdropping,  etlU 
consisted  in  a  sort  of  obstruction 
of  public  justice;  and  there,  per- 
haps, repetitions  may  not  be  nee* 
eesary  to  the  nuisance, ~~ Just  as  a 
single  obstruction  of  a  public  way 
may  be  indictable,  though  it  doe» 
not  continue  long.  See  the  form 
in  thla  case;  somewhat  changed  in 
Dir.  ft  F"  §  797. 

Fop  Election  Offentet,  see  Stat. 
Crimes;  and  Dir.  ft  F"  fifi  882-400. 
And  consult  the  Indexes  to  this 
series  of  books. 
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EMBEZZLEMENT. 

H       814.  Introduction. 
815-330.  In  General. 
831-348.  In  Particular  Cases. 

Consult— for  the  law  of  thla  offense,  New  Crlm.  Law,  II,  U  318-383.  For 
the  forms.  Dir.  6  F"  tt  401-412.  And  for  collateral  things,  aee  the  Indexes 
to  this  eeries  of  booka.  See  also  the  title  Liabcent. 

§  314. 1. The  Varying  Terms  of  Statuses— and  the  dif- 
fering statutory  regulations  of  the  procedure,  not  uniform 
in  the  States,  and  not  always  continuous  in  the  same  State, 
render  the  comprehension  of  this  subject  difficult.  Hence, 一 

2.  The  Practitioner— can  accept  what  is  said  in  this 
chapter  only  as  a  help,  not  absolutely  as  a  guide;  for  if  he 
would  proceed  safely,  he  must  also  consult  carefully  the 
statutes  of  his  own  States,  and  the  decisions  of  his  own 
courts  thereon. 

3.  How  Chapter  divided. ~ We  shall  consider  the  subject, 
I.  In  General ； 11,  In  Particular  Cases. 

L   In  Oenerdl. 

§315.  The  Indictment— charge beiddes  its  formal 
parts, — 

1.  That  the  defendant  stood  in  some  fiduciary  relation  to 
another  person  named,  within  the  terms  of  the  statute  ；  as, 
that  he  was  the  other's  "servant,"  or  "clerk,"  or  "treas- 
urer. , , 

2.  That  by  virtue  of  such  relation,  lie  received  some 
specified  thing  of  value  for  and  on  behalf  of  Ms  master  or 
employer,  of  a  sort  made  by  the  statute  a  subject  of  em- 
bezzlement. 

3.  That  he  did  embezzle  it,  or  some  specified  portion 
thereof. 
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4«  Under  a  part,  not  all,  of  the  statutes,  that  he  did  steal, 
etc"  the  same,  proceeding  with  the  formalities  of  a  count 
for  larceny.  We  shall  see  that  in  principle  this  allegation 
is  needless  ；  but  the  practice  is  to  insert  it,  and  it  seems  to  be 
required  by  the  decisions."* 

5.  All  this,  and  anything  else  which  the  particular  stat- 
ute renders  material,  must  be  stated  with  a  fulness  and  in 
a  manner  to  cover  the  statutory  terms,  and  apprise  the  de- 
fendant of  what  he  is  to  answer  to,  conformably  to  the  rales 
which  govern  indictments  both  at  the  common  law  and  up- 
on statutes" 

Not  proposing  to  follow  the  order  of  the  averment we 
shall  more  particii】ariy  consider  them  as  to ~ 

§  316.  Charging  simply  as  Larceny. ~ Where  the  statute, 
like  the  parent  one  of  39  Geo.  3/®  provides  that  whoever 
embezzles  a  thing  "shall  be  deemed  to  have  feloniously 
stolen  the  same,"  it  would  appear  to  accord  with,  the  Vir- 
ginia doctrine  "  to  accept  as  adequate  an  indictment  simply 
in  the  common  law  form  for  the  larceny  thereof.  But  the 
English  courts,  and  generally  the  American,  deny  this,  and 
require  the  indictment  to  set  out  the  statutory  elements  of 
the  offense  J®  And — 


74a.  Indictment  charging  em- 
bezzlen\ent  where  there  is  no  statu- 
tory crime  by  that  name  is  fatally 
defective.  In  re  Rlchter, 100  F.  295. 

75.  See  forms  in  Dir.  &  F.:  §§ 
401-412;  6  Chit  Crim.  Law,  962  et 
seq.;  Archb.  Crim.  PI. &  Ev. (19th 
Ed.)  i82;  Rex  v.  Johnson,  3  Met.  & 
S.  539,  2  Leach,  1108;  U.  S.  v. 
Clark,  Crabbe,  584;  C.  v.  Hussey, 
111  Mass.  432;  P.  v.  Doss,  39  Cal. 
428;  S.  V.  Hebel, 72  Ind.  361; C.  v. 
Pratt, 137  Mass.  98;  S.  v.  McKln- 
ney, 130  la.  370, 106  N.  W.  931; 
Hylton  V.  Com.,  29  Ky.  L.  64，  91 
S.  W.  696;  S.  V.  Phillips,  36  Mont 
112,  92  P.  '299;  Farmer  v.  Com.,  28 
Ky.  L. 1369,  91 S.  W. 1129;  S.  v. 


Abbott,  5  Penn.  (Del.)  830;  68  A. 
231; S.  V.  WMtehouBe,  95  Me.  179, 
4d  A.  869;  S.  V.  Gates,  99  Me.  68, 
69'  58  A.  288;  S.  v.  Rue'  72  Minn. 
296,  75  N.  W.  235;  S.  V.  Nelson,  79 
Minn.  873,  82  N.  W.  674;  S.  v.  Whit- 
worth,  30  Wash.  47,  70  P.  254;  S. 
V.  Raby,  31 Wash.  Ill, 71 P.  771. 

76.  New  Crim.  Law,  II,  §  821. 

77.  Ante,  § 185  (1). 

78.  Stat.  Crimes,  §§  416,  418, 
421,  422;  Kibs  v.  P.,  81 111.  599; 
C.  V.  Kirby,  9  Cush.  284;  C.  v.  Simp- 
son, 9  Met.  138;  Rex  v,  Johnson,  3 
M.  &  S.  539;  Rex  v,  Crighton,  Russ. 
&  Ry.  62;  C.  V.  Pratt, 132  Mass. 
246. 
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§  317.  In  Principle ~ it  should  be  so;  because  the  statute 
makes  punishable  a  specified  act  when  performed  under  cir- 
cumstances it  points  out,  and  only  on  an  allegation  both 
of  the  circumstances  and  of  the  act  can  its  criminality  be 
made  to  appear.  The  common  law  form  for  larceny  avers 
neither  the  circumstances  of  an  embezzlement  nor  the  act. 
Hence  it  is  wholly  inadequate"  But ~ 

§318.  Concluding  as  for  Larceny. 一 The  statutory  pro- 
vision that  the  defendant  shall  be  deemed  guilty  of  larceny 
is  merely  a  conclusion  of  law;  and  alike  in  reason  and  on 
the  rules  of  criminal  pleading  accepted  in  other  cases,®^  no 
notice  of  it  need  be  taken  in  the  indictment.  The  judges 
know  the  law;  si  and  equally  well  might  they  require  the 
indictment  to  inform  them  of  the  punishment,  or  of  the 
terms  of  the  statute  whereon  it  is  drawn,  or  of  their  duty  to 
defer  sentence  till  the  prisoner  is  convicted,  as,  after  aver- 
ring all  the  facts  which,  the  statute  makes  elements  in  the 
new  larceny,  to  tell  them  it  is  larceny,  or  repeat  against 
him  the  charge  of  larceny  in  another  form.  On  setting  out 
of  the  facts  of  one  offense  is  enough"  But  evidently  by  a 
blunder,  the  cases  generally  hold  or  assume,  and  so  do  the 
books  of  precedents,  that  the  indictment  must  aver  this  con- 
clusion of  law,  and  charge  twice  over  the  larceny,  once  ac- 
cording to  the  real  facts,  and  again  contrary  to  them.  Yet 
the  author  is  not  able  to  refer  to  any  case  wherein  this  has 
been  distinctly  adjudged  on  any  intelligent  consideration 
of  the  principles.®^  Resulting  from  this  blunder,  or  as  a 
part  of  it, 一 


79.  And  see  observations  by 
Dewey,  J.  In  C.  v.  Simpson,  9  Met. 
138,  142. 

80.  Vol.  I,  S  329;  Vol. II,  8§  509, 
514,  515.  Larceny  need  not  be 
charged.  S.  v.  Whitehouse,  95  Me. 
179,  49  A,  869;  S.  v.  Gates,  99  Me. 
68,  58  A.  238;  S.  v.  Browning,  47 
Ore.  470,  82  P.  955. 

81.  New  Crim.  Law,  I,  §§  294- 
300,  311.  312. 


82.  And  see  Stat.  Crimes,  88 
420-422;  S.  V.  Sweet,  2  Ore.  127. 

83.  Rex  V.  McGregor,  3  B.  &  P. 
106,  2  Leach,  932;  Rex  v.  John- 
son, 3  M.  &  S.  539;  Rex  v. 
Crighton,  Russ.  &  Ry.  62.  Yet  C. 
V.  Pratt. 132  Mass.  246,  which 
holds  this  conclusion  to  bp  nec- 
essary, seems  to  have  been 
pretty  fully,  if  not  satisfactorily, 
considered;  at  the  same  time,  the 
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§  319. 1. Contrary  to  Reason.— The  pleader,  in  setting 
out  one  offense,  was  by  the  adjudications  compelled  to  fol- 
low the  conflicting  rules  governing  the  allegations  for  each 
•and  both  of  two  differing  offenses.  Thus, 一 

2.  To  illustrate. 一 In  common  law  larceny  the  thief  takes 
by  trespass  an  article  of  personal  property  out  of  the  posses- 
sion of  its  owner.  The  latter  knows  what  it  is,  lie  has  hand- 
led it,  and  can  describe  it,  therefore  he  must  describe  it. 
But  since  the  theft  was  a  secret  wrong  and  the  prosecutor 
-does  not  know  how  it  was  committed,  the  pleader  need  not 
allege  the  method.  On  the  other  hand,  in  statutory  embez- 
zlement, the  thing  embezzled  has  not  ordinarily  been  hand- 
led by  the  master  ；  so  he  cannot  state  what  it  is  with  such 
minmeness  as  though  it  had  been  stolen,  and  the  law  should 
not  compel  him  to.  He  should  be  permitted  simply  to  men- 
tion the  thing  in  a  general  way.  But  as  he  can  set  out  par- 
ticularly the  relations  between  himself  and  the  servant,  he 
should  be  required  to  do  this,  so  far  as  it  materially  af- 
fects the  offense,  or  is  desirable  for  its  identification.  And 
the  like  rule  should  be  applied  to  the  other  circumstances 
within  the  probable  knowledge  of  the  prosecutor"  But 
while  the  blunder  was  rightly  not  permitted  to  relieve  the 
pleader  from  alleging  anything  which,  the  law  of  embezzle- 
ment thus  properly  required,  it  wrongly  subjected  him  to 
the  duty  also  of  setting  out,  in  addition  what  the  common 
law  of  larceny  demanded,  contrary  to  reason.  And  this  un- 
"Called-for  strictness  gave  facilities  for  the  needless  escape 
of  offenders  through  the  meshes  of  pleading,  till  legisla- 
tion interposed.®^ 

§320. 1. The  Description  of  the  Thing  Embezzled— 

Teas  therefore,  in  the  absence  of  legislative  interposition. 


real  objection  to  this  conclusion  ap- 
pears to  have  escaped  the  notice 
of  the  judgesy  certainly  there  is  no 
attempt  to  answer  it.  See  also  S. 
V.  Lanier,  89  N.  C.  517;  S.  v.  Fain, 
106  N.  C.  760, 11 S.  E.  593;  S.  v. 
Pricker,  45  La.  Ann.  646, 12  So. 


755;  S.  V.  Harmon, 106  Mo.  635, 18 
S.  W. 128;  S.  V.  Butler,  26  Minn. 
90. 

84.  See,  in  Vol. II,  the  chapter 
commencing  §  493. 

85.  As  to  how  it  did  In  England, 
see  post,  382  (1). 
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required  by  the  courts  to  be  the  same  as  in  an  indictment 
for  the  larceny  thereof.  So  it  was  under  the  parent  statute 
•of  39  Geo.  3,  c.  85,  and  thence  onward ；  "for  the  new  of- 
fense created  by  the  act  of  Parliament  being  a larceny,  it 
must  be  described  in  the  indictment  as  such,  and  with  all 
the  properties  of  a  larceny." き。 And ~ 

2.  The  Ownership ^~ must  be  alleged,  and  with  the  same 
accuracy  and  after  the  same  rules,  as  in  common  law  lar- 

3.  As  to  alleging  Value, ~ the  case  is  in  principle  within 
explanations  in  the  first  volume.®®  Some  reference  to  au- 
thorities appears  in  a  note" 

§  321. 1. In  what  Part  of  the  Indictment ~ the  descrip- 
tion is  given  of  the  embezzled  thing  is  immaterial.  Tlms， 
if  it  identifies  bank-notes,  then  states  that  they  were  re- 


86.  Rex  V.  McGregor,  3  B.  &  i^ 
106,  109,  2  East  P.  C.  576;  P.  v. 
Cox,  40  Cal.  275,  277;  S.  v.  Muston, 
21 La.  Ann.  442;  C.  v.  Butterlck, 
100  Mass. 1, 97  Am.  D.  65;  S.  v. 
Ward,  48  Ark.  36,  8  Am.  St  213,  2 
S.  W. 191; S.  V.  Thompson,  42  Ark. 
617;  Bork  v.  P., 16  Him,  476;  P.  v. 
Brander,  244  111. 26,  91 N.  E.  69; 
S.  V.  Mlspagel, 207  Mo.  557, 106  S. 
W.  513;  Webb  v.  York,  25  C.  C.  A. 
133,  79  F.  616. 

Books  or  Printed  Sheets.  If  one 
delivers  printed  sheets  to  be  bound, 
to  another  who  embezzles  them 
when  he  has  folded,  stitched,  and 
bound  them,  the  indictment  should 
charge  them,  not  as  printed  sheets, 
but  as  books.  C.  v.  Merrlfleld,  4 
Met.  468. 

87.  lb.;  Norton, 11 Allen,  110; 
P.  V.  Potter,  85  Cal.  110;  Reg.  v. 
Robinson  (Law  Rep.) 1 C.  C.  80, 10 
Cox  C.  C.  467;  U.  S.  V.  Okie,  5 
Blatch.  516;  Livingston  v.  S., 16 
Tex.  Ap.  652;  S.  v.  Lyon, 16  Vroom, 
272;  Alden  v.  S., 18  Fla.  187;  S. 


V.  Roubles,  43  La.  Ann.  200,  2 & 
Am.  St  179,  9  So.  435;  S.  v.  Knox, 
17  Neb.  683,  24  N.  W.  382.  See  S. 
V.  Walton,  62  Me.  106;  ''belonging^ 
to"  is  enough,  Whitney  v.  S.,  5^ 
Neb.  287,  73  N.  W.  696. 

88.  Vol. II,  §8  540,  541,  567. 

89.  Cooksie  v.  8.,  26  Tex.  Ap. 
72;  Reside  v.  S., 10  Tex.  Ap.  675; 
Gerard  v.  S., 10  Tex.  Ap.  690;  P. 
V.  Donald,  48  Mich.  491, 12  N.  W. 
669;  S.  V.  Mook,  40  Ohio  St  588; 
Willis  V.  S., 134  Ala.  429,  32  So. 
309;  Lewis  v.  S.,  55  Fla,  54；   4 & 
So.  998.  A  statement  of  an  amount 
of  money  as  embezzled,  Is  a  sulfi* 
cient   allegation   of   value.   S.  v. 
Barr.  61 N.  J.  L. 131, 38  A.  817; 
Mills  V.  S.,  53  Neb.  263,  73  N.  W. 
761; S.  V.  Alversen, 105  Iowa,  152, 
74  N.  W.  770;  Ter.  v.  Hale, 13  N. 
M. 181, 81 P.  583.  Value  of  article 
need  not  be  alleged,  where  the 
statute  fixes  the  panishment  irre- 
spective of  value.    S.  v.  Small, 26 
Kan.  209.    See,  also  Com.  v.  War- 
ner, 173  Mass.  541, 54  N.  E.  353. 
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ceived  for  the  prosecutor  by  the  defendant  his  clerk,  then 
embezzled  by  the  latter,  the  conclusion  may  be  that  "so 
the  defendant  did  feloniously  steal,  take,  and  carry  away 
the  bank  notes,"  laying  them  as  the  prosecutor's" 

2.  Sums  of  Money. 一 To  say  that  the  thing  embezzled 
was  "the  siun  of  one  pound  eleven  shillings"  has  been  held 
inadequate  ；  because  *  *  the  indictment  ought  to  set  out  spe- 
cifically, at  least  some  article  of  the  property  embezzled, 
and  the  evidence  should  support  that  statement."  *i So, 
"divers  sums  of  money,  amounting  in  the  whole  to  a large 
sum  of  money,  to  wit,  the  sum  of  £ 10,  ，  ，  is  sufficient.®^  And 
the  allegation  that  it  was  a  certain  sum  in  "United  States 
currency"  is  not  good"  But 一 

3.  Statutes, ~ in  England  and  our  States  have,  as  above 
intimated,  variously  modified  the  rule  requiring  the  de- 
scription of  the  thing  to  be  the  same  as  in  larceny.  Upon 
them  simply,  and  in  conjunction  with  common  law  doc- 
trines, various  questions  have  arisen,  not  best,  on  account 


90.  Rex  V.  Johnson,  3  M.  &  S. 
539.  And  see  Rex  v.  Tyers,  Rubs. 
&  Ry.  402;  Reg.  v.  Parfltt,  8  Car. 
&  P.  288.  "Railroad  ticket"  is  a 
sufficient  description  of  property. 
Com.  V.  Parker, 165  Mass.  526,  43 
N.  E.  526.  Date,  amount,  time  of 
maturity  and  maker  of  a  promis- 
sory note  is  sufficient.  S.  v.  Rue, 
72  Minn.  296,  75  N.  W.  235;  charg- 
ing an  Instrument  embezzled  as  a 
"check"  without  stating  In  whose 
favor  or  on  what  bank  drawn  is 
sufficient.  S.  v.  Burks, 159  Mo. 
658，  60  S.  W. 1100. 

91.  Rex  V.  Furneaux,  Rubs.  & 
Ry.  335.  And  see  Noble  v.  8.,  59 
^la.  73.  Under  the  most  recent 
cases  the  character  and  kind  of 
money  need  not  be  alleged.  It 
suffices  to  allege  amount.  Walker 
V.  S., 117  Ala.  42,  23  So.  149;  Cody 
T.  S., 100  Ga. 105,  28  S.  E. 106; 


Ter.  V.  Hale, 13  N.  M. 181， 81 P. 
583.  See  also  statutes  construed 
in  S.  V.  Alversoxi, 165  Iowa,  152^ 
74  N.  W.  770;  S.  V.  Barr,  61 N.  J.  L 
131, 38  A.  817;  S.  V.  Bartholomew, 
69  N.  J.  L. 160,  54  A.  231;  Dowdy 
V.  S.  (Tex.  1901), 64  S.  W.  253; 
Butler  V.  S.，  46  Tex.  Cr.  287,  81 
S.  W.  743;  Crawford  v.  S., 155  Ind. 
692，  57  N.  E.  S31. 

92.  Rex.  V.  Flower,  5  B.  &  C. 
736,  8  D.  &  R.  512.  And  see  Bork 
V.  P., 16  Hun,  476;  S.  v.  Combs, 
47  Kan.  136，  27  P.  818;  Reside  v. 
S., 10  Tex.  Ap.  675;  Gerard  v.  S., 
10  Tex.  Ap.  690;  Qady  v.  S.,  8S 
Ala.  51. 3  So.  423;  Walker  v.  S., 
117  Ala*  42,  23  So.  149. 

93.  Leftwich  v.  C"  20  Grat  716. 
Allegation  of  specific  not  held 
good,  U.  S.  V.  Mason, 177  Fed.  552; 
Nelson  v.  S.,  86  Neb.  856, 126  N. 
W.  518. 
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of  their  local  and  changing  nature,  to  be  here  discussed" 

4.  UnknowiL— Aside  from  these  statutes,  something ~ 
11 IS  not  clear  just  how  much of  the  otherwise  required 
particularity  may  be  dispensed  with,  by  alleging,  where  it 
can  be  truly  done,  that  the  further  description  is  to  the 
grand  jurors  unknown.®*^ 

§322.  Did  "embezzle." — It  is  believed  that  the  single 
statutory  words,  "did  embezzle,**'  sufficiently  indicate  the 
criminal  act;  just  as  "did  bum"  in  arson,®®  "did  make  an 
assault"  in  assault, 。了  "did  solicit"  in  attempt,® ®  did  "break 
and  enter"  in  burglary"  and  "did  conspire"  in  conspir- 
acy,^ are  alone  adequate,  being  the  terms  most  accurately 
expressing  the  idea,^  and  requiring  and  admitting  of  no 
aid  from  circumlocution.^  Generally  the  statute  itself  has 
one  or  more  other  like  verbs  connected  disjunctively  with 
"embezzle ノ， 一 for  example,  "shall  fraudulently  embezzle, 
secrete,  or  make  away  with, , ,  in  39  Geo.  3,  c.  85， 一 and  then 
commonly,  for  practical  reasons,  the  pleader  chooses  to 


94.  Rex  V.  Grove, 1 Moody,  447, 
7  Car.  &  P.  635;  Reg.  v.  Sharp,  2 
Cox  C.  C. 181;  Reg.  v.  Balls  (Law 
Rep.), 1 C.  C.  328, 12  Cox  C.  C.  96; 
Block  V.  S.,  44  Tex.  620;  S.  v.  Smith, 
18  Kan.  274;  C.  v.  Concannon,  5  Al- 
len, 502;  P.  V.  De  La  Guerra,  31 Cal. 
416;  C.  V.  HuBsey,  311 Mass.  482; 
C.  V.  Bennett, 118  Mass.  443; 
Brown  v.  S., 18  Ohio  St.  496;  U. 
S.  V.  Lancaster,  2  McLean,  481; 
Farnum  v.  U.  S., 1 Colo.  309;  U. 
S.  V.  Clark,  Crabbe,  684;  Lowen- 
thal V.  S.，  32  Ala.  589;  Mayo  v.  8" 
30  Ala.  32,  33;  S.  v,  Thompson, 
32  La.  Ann.  796;  C.  v.  Wyman,  8 
Met.  247;  S.  v.  Carrick. 16  Nev. 
コ 20;  S.  V.  Hays,  78  Mo.  600; 
Fleener  v.  S.,  58  Ark.  98,  23  S.  W. 
1; Qady  v.  S.,  83  Ala.  51, 3  So. 
429;  C.  V.  Leisenrlng, 11 Philad. 
392;  P.  V.  McMahill, 4  Cal. Ap. 
225,  87  P.  404;  S.  v.  Norkewlcz,  3 
Pen.  (Del.)  299,  51 A.  601; S.  v. 


Alverson, 105  Iowa,  152,  74  N.  W. 
770;  Richburger  v.  S.,  90  Miss. 
806,  "  So.  772;  Chamberlain  v.  S., 
80  Neb.  812, 116  N.  W.  555;  S.  v. 
Barr,  61 N.  J.  L. 131, 88  A.  817;  8. 
T.  Bartholomew,  69  N.  J.  L. 160,  64 
A.  231. 

95.  Vol. II,  Sfi  493-495,  646-663； 
C.  V.  HuBsey,  supra;  C.  v.  Saw- 
telle, 11 Cush.  142. 

95a.  Teston  v.  S"  50  Flu,  187, 
39  So.  787;  Mills  v.  S.,  58  Neb. 
263,  73  N.  W.  761. 

96.  Ante,  §§  83,  46. 

97.  Ante,  §§  55,  56. 

98.  Ante,  §§  74,  88. 

99.  Ante,  § 140. 

1.  Ante,  §  205  (1).  ' 

2.  Vol. II,  S  514. 

3.  See  the  precedents  referred 
to,  ante,  S  315;  S.  v.  Wolff,  84  La. 
Ann.  1153;  S.  v.  Combs,  47  Kan. 
136，  27  P.  818. 
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oonnect  oonjtuictively  with 《 *  embezzle  ■ ,  one  or  more  of  the 
other  verbs;  *  as,  tmder  this  statute,  he  says,  "embezzle 
and  secrete.  ， ,  *  though 《 《 embezzle  ，  ，  alone  would  be  equally 
well  in  law. 

§323. 1. Fraudulently ~ If  "embezzle"  is  either  ver- 
bally or  by  construction  ®  qualified  in  the  statute  by 《 *  frau- 
dulently," or  any  other  like  word,  the  qualifying  term 
should,  of  course,  be  also  in  the  indictments  And 一 

2.  "Feloniously ノ, ~ Where,  as  in  most  of  our  States,  the 
offense  is  felony.®  the  more  prevalent  opinion  requires  it 
to  be  charged  as  committed  "feloniously,"  whether  this 
word  is  in  the  statute  or  not.®  But  it  was  adjudged  suffi- 
cient, under  39  Geo.  3，  c.  85，  to  say  in  the  conclusion  that 
the  prisoner  ' '  feloniously  aid  steal,  take,  ，  ，  etc.,  though  the 
earlier  part  of  the  indictment  did  not  have  '^feloniously'* 
before  "embezzle." lo 

§  323a. 1. The  Fiduciary  Relation— sustained  by  the 
defendant,  and.  by  the  statute  made  an  element  of  the  of- 
fense, must  be  averred."  But  the  origin  or  particulars  of 
the  relation,  or  anything  more  than  that  the  defendant  was 


4.  Vol.  I,  8§  434,  436. 

5.  3  Chit  Ciim.  Law,  963;  Rex 
V.  Crighton,  Rubs.  &  Ry.  62;  S.  v. 
Palmer,  32  La.  Ann.  565.  And  see 
Lowenthal  v.  S.,  32  Ala.  589;  C.  v. 
Mead, 160  Mass.  319,  85  N.  E. 1126. 
Compare  P.  v.  O'Farrell, 247  111. 
44',  98  N.  E. 136;  'fraudulently" 
need  not  be  inserted.  In  re  Grin, 
112  F.  790  affirmed,  Grin  v.  Shine, 
187  TJ.  S. 181， 23  S.  Ct.  98,  47  L. 
Ed.  130. 

6.  Dir.  &  F"  $  32. 

7.  Brldgers  v.  S.，  8  Tex.  Ap. 
145;  Evans  v.  U.  S., 153  U.  S.  584; 
8.  V.  Lyon, 16  Vroom,  272. 

8.  As  to  which  see  New  Crim. 
Law,  n，  fi  380. 

9.  Vol. II,  §S  534-636.  See  P.  v. 
Oarcla,  25  Cal.  531. 


10.  Rex  V.  Crighton,  Russ.  A 
Ry.  62. 

11.  P.  V.  Tryon,  4  Mich.  666; 
P.  V.  Allen,  5  Denlo,  76;  Reg.  v. 
Foulks  (Law  Rep.),  2  C.  C. 160; 
Qravatt  v.  S.，  25  Ohio  St  162;  8. 
V.  Newton,  26  Ohio  St.  265;  Reg. 
V.  Bayley,  Dears.  &  B. 121; s.  c. 
nom.  Reg.  v.  Bailey,  7  Cox  C.  C. 
179;  S.  V.  Roubles,  43  La.  Ann. 
200，  26  Am.  St  179,  9  So.  485;  S. 
V.  Waelilngton,  41 La.  Ann.  778,  6 
So.  633；'  Fleener  v.  S.,  58  Ark.  98, 
23  S.  W. 1; Com.  V.  Barney, 115 
Ky.  475,  74  S.  W. 181; S.  v.  Steven- 
son, 91 Me.  107,  39  A.  471;  Bode  v. 
S.,  80  Neb.  74, 113  N.  W.  996;  Slas 
V.  Ter., 11 Ariz.  175,  89  P.  589.  Em- 
bezzlement by  person  employed  by 
a  corporation,  Hayes  v.  S., 114'  Qsl 
25,  40  S.  E. 13. 
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the  injured  party "agent,"  or  the  like,  in  that  wherein 
he  acted,  is  unnecessary"  And  in  the  proof,  it  suffices,  for 
example,  to  show  that  the  defendant  was  merely  de  facta 
the  officer  he  is  alleged  to  be"  Again, — 

2.  Received  through  such  Relation ~ From  whom. ~ Un- 
der statutes  like  39  Geo.  3,  c.  85，  it  is  added  in  the  aver- 
ment that  by  virtue  of  such  relation  and  employment,  he 
received  into  his  possession  the  thing  which  he  is  accused 
of  embezzling."  lu  reason,  where,  as  in  England,"  whether 
by  construction  of  the  statute  or  by  its  terms,  the  thing  to 
be  the  subject  of  embezzlement  must  come  to  the  servant 
from  a  third  person  and  not  from  his  master,  the  indictment 
should  state  from  whom  it  was  received,  or  say  it  was  not 
from  the  master; 】8  still,  in  practice,  the  forms  do  not  in- 
clude this,  and  it  appears  not  to  be  deemed  necessary." 


12.  S.  V.  Poland,  33  La.  Ann. 
1161; S.  V.  Nicholson,  67  Md. 1, 8 
A.  817;  P.  V.  Hill, 3  Utah,  384,  8 
P.  75;  Terry  v.  S.， 1 Wash.  277; 
S.  V.  Mohr,  63  Mo.  303;  S.  v.  Goss, 
69  Me.  22  ；  S.  v.  Meyers,  68  Mo.  266  ； 
Rltter  V.  S" 111  Ind.  324, 12  N.  E. 
501;  "Agent"  Wynegar  v.  S.， 157 
Ind.  577,  62  N.  E.  38;  "baUee"  P.  v. 
Goodrich, 142  Cal.  216,  75  P.  796; 
Cody  V.  S., 100  Ga. 105,  28  S.  E. 
106;  that  accused  was  "intrusted 
with  *  money'  for  use  and  benefit" 
of  prosecutor,  ^Ceys  v.  S., 112  Ga. 
392,  37  S.  E.  762,  81 Am.  St  63;  S. 
V.  Steers, 12  Idaho,  174,  85  P.  104; 
S.  V.  Fellows,  98  Minn.  179, 108 
N.  W.  825;  "received  as  clerk,"  S. 
V.  Lipscomb, 160  Mo.  125,  60  S.  W. 
1081; S.  V.  Wise, 186  Mo.  42,  84 
S.  W.  954. 

13.  S.  V.  Flndley, 101 Mo.  217， 
14  S.  W. 185;  C.  V.  Logue, 160  Mass. 
551,  553,  36  N.  E.  475.  And  see  P. 
V.  Treadwell. 69  Cal.  226, 10  P.  502. 

14.  New  Crlm.  Law,  II,  S  360;  3 
Chit.  Crim.  Law,  962,  968;  Reg.  v. 
Bayley,  supra. 


15.  New  Crim.  Law,  II,  $  365. 
Under  some  statutes  the  indict- 
ment need  not  allege  a  demand. 
Com.  V.  Fisher, 113  Ky.  «1, 24  Ky. 
L.  300,  68  S.  W.  855;  Bartley  v.  S.» 
53  Neb.  310,  73  N.  W.  744;  Rey- 
nolds V.  8；  65  N.  J.  L.  424,  47  A. 
644;  Dean  v.  S., 147  Ind.  215,  46  N. 
E.  528.  If  demand  is  necessary, 
indictment  must  allege  by  whom 
made.  S.  v.  McKlnney, 130  Iowa» 
370, 106  N.  W.  931. 

16.  And  see  Alden  v.  S.' 18  Fla. 
187;  S.  V.  Roubles,  43  La.  Ann.  200, 
26  Am.  St.  179.  9  So.  435;  Washing- 
ton V.  S.,  72  Ala.  272. 

17.  Reg.  V.  Bayley,  supra;  Rex 
V.  Beacall, 1 Car.  &  P.  310;  Rex  v. 
Wellings, 1 Car.  &  P.  454.  At  the 
place  last  cited.  Park,  J.  said  to  the 
prisoner:  "As  the  indictments  fol- 
low the  words  of  the  statute,  and 
state  that  the  money  was  received 
by  you  for  your  employer も and  by 
virtue  of  your  employments,  the 
judges  are  unanimously  of  opinion 
that  that  is  sufficient,  without  say- 
ing from  whom  the  money  was.  re- 
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There  are  statutes  unaer  which  it  must  be  averred  that  the 
thing  dia  come  from  the  master" 

§  324.  Variance. ~ A  charge  of  embezzling 《 *  certain  bills, 
<)ommonly  called  Exchequer  bills,  * '  was  not  sustained  on 
its  appearing  that  the  person  who  signed  them  for  the 
government  was  not  authorized  ；  for  they  were  not  the 
things  averred"  So  an  indictment  for  the  embezzlement 
of  printed  sheets  is  not  proved  by  that  of  bound  books" 
Nor  is  an  agreemoDt  to  transmit  a  check  satisfied  by  a  check 
on  a  bank  wherein  the  drawer  has  no  funds,  and  which  the 
bank  declines  to  pay.^^ 

§325. 1. Joinder. 一 Coimts  for  larceny  may  be  joined 
mth  those  for  embezzlement"   And ― 

2.  Election. 一 II in  fact  one  offense  only  is  meant,  the 
prosecutor  will  not  be  compelled  to  elect  on  which  counts 
to  proceed" 

§  326.   The  County,— in  which  to  bring  the  indictment, 


<5eived."  This  decision  may,  there- 
fore, have  proceeded  on  the  idea 
that  what  was  alleged  amounted  to 
a  negation  of  the  money  having 
•come  to  the  servant  from  his  mas- 
ter. If  80,  the  principle  is  not  an- 
tagonistic to  what  Is  maintained  in 
the  text. 

18.  P.  V.  Bailey,  23  Cal.  677. 

19.  Rex  V.  Aslett,  2  Leach,  954; 
1 New  Rep. 1, Rubs.  &  Ry.  67;  Rex 
T.  Johnson,  2  Leach,  1108,  1105. 
The  kind  of  money,  if  alleged,  must 
1)6  exactly  proved.  Knight  v.  8., 
147  Ala.  104,  109,  41 So.  911; S.  v. 
Norkewlcz,  3  Penn.  (Del.)  299,  51 
A.  601.  Embezzlement  of  "money" 
not  proved  by  agent  assigning  an 
order  to  pay  debt  of  agent.  S.  v. 
Hanly,  70  Conn.  265,  39  A.  See 
also,  S.  V.  Schilb.  A  material  Tarl- 
ance  in  the  ownership  of  the  prop- 
-erty  converted  is  fatal.  Rangutb  v. 
P., 186  m.  93,  57  N.  E.  882.  See  aa 


to  difference  between  embezzle- 
ment of  personal  property  and  of 
the  proceeds  thereof.  S.  v.  Cross' 
white. 130  Mo.  358,  32  S.  W.  991, 51 
Am.  St.  571.  As  to  descriptioii  of 
kind  of  money  and  variance.  Zart- 
ley  V.  S"  55  Neb.  294,  76  N.  W.  882. 

20.  C.  V.  Merrlfleld,  4  Met  468. 
See  ante,  8  820  (1),  note. 

21.  Warriner  v.  P.,  74  lU.  846. 
And  see  further  as  to  variance,  C. 
V.  O'Keefe, 121 Mass.  59;  Reg.  v. 
Keena  (Lew  Rep.), 1 C.  C. 113, 11 
Cox  C.  C. 123. 

22.  Rex  V.  Johnson,  3  M.  ft  S. 
539;  Mayo  v.  S.,  30  Ala.  32.  See, 
Wall V.  S.  (Ala.  1911), 56  So.  67. 

28.  Vol. I，  §  457  (2);  S.  v.  Por- 
ter, 26  Mo.  201.  See  Jackson  v.  S., 
76  Ga.  551; S.  v.  MaUm, 14  Nev. 
288;  Gravatt  v.  S.,  25  Ohio  St  162; 
Higbee  v.  S.,  74  Neb.  331,  104'  N.  W. 
748. 
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is  sometimes  within  the  election  of  the  prosecutor."  Gen- 
erally it  may  be  either  in  the  one  where  the  prisoner  re- 
ceived the  thing,  or  in  that  wherein  he  denied  its  receipt, 
or  neglected  to  charge  himself  in  the  books  of  account" 
Bux  u  he  takes  personal  property  in  one  county  to  deliver 
in  another,  he  is  not  liable  in  the  former  should  the  intent 
to  embezzle  it  not  be  entertained  until  he  has  it  in  the  lat- 
ter" In  the  absence  of  evidence  as  to  when  the  criminal 
intent  was  formed,^'^  $md  especially  of  any  carrying  of  the 
thing  into  another  county"  proof  of  the  recjeipt  of  it  in 
the  county  of  the  indictment  may  suffice  to  the  allegation 
of 

§327.  The  Evidence  :— 

1. Some  Questions ~ relating  to  what  may  be  deemed 
the  evidence,  of  u  nature  peculiar  to  this  offense,  were  con- 
sidered in  "New  Criminal  Law,,,  under  the  inquiry  after 
the  act  of  embezzlement"  Aside  from  them,  there  is  noth- 
ing distingaishing  it  from  others  as  to  the  evidence. 
Thus, — 

2.  All  the  Elements ~ of  the  offense  must  be  proved" 
Hence, 一 

3.  Larceny.— Where  the  defendant  asked  a  girl  to  lend 
him  a  small  sum  of  money,  whereupon  she  handed  him  a 
larger  to  count  in  her  presence,  and  he  refused  to  return 


24.  Vol.  I,  i  61 (2). 

25.  Reg.  V.  Rogers,  3  Q.  B.  D. 
28;  Rex  V.  Taylor,  2  Leach*  974, 
RuBB.  ft  Ry.  63,  8  B.  &  P.  596;  Rex 
V.  Hob8on»  Ru8s.  &  Ry.  56,  2  Leach, 
975;  Reg.  V.  Murdock,  2  Den.  C.  C. 
298,  8  Eng.  L.  &  Eq.  577;  P.  v.  Mc- 
Kinney, 10  Mich"  54;  And  see  Ex 
parte  Palmer,  86  Cal.  631, 26  P. 
130;  Soule  V.  S.,  71 Ga.  267;  Ter.  v. 
Hale, 18  N.  M. 181, 81 P.  583. 

26.  P.  V.  Murphy.  61 Cal.  876. 
Compare  with  this  Reg.  v.  Rogers, 
supra. 

27.  Rex  V.  Hobson,  supra. 

28.  S.  V.  New,  22    Minn.  76; 


Spalding  V.  P" 172  m.  40,  49  N.  E. 

m. 

29.  And  see  C.  v.  Concannon,  & 
Allen,  502;  Reg.  v.  Rogers,  8  Q.  B. 
D.  28, 14  Cox  C.  C.  22. 

30.  New  Crlm.  Law,  n,  §8  872- 
378. 

31.  Thomas  v.  Dunaway,  80  111. 
373;  Ratteree  v.  S.,  77  Ga.  744;  S. 
V.  Lyons  (Del.  1911), 80  A.  976.  An 
allegation  that  money  was  em- 
bezzled is  Bustalned  by  proof  that 
a  check  was  drawn  on  a  bank. 
Ter.  V.  Hale. 18  N.  M. 181,  190,  81 
P.  683;  Bartley  v.  S"  63  Neb.  310, 
78  N.  W.  744. 
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any,  and  fled  with  the  whole,  embezzlement  was  held  not 

proved  ；  because  these  facts  do  not  constitute  it,  but  lar- 
ceny" 

4.  Other  Instances of  like  embezzlements  may  be 
shown  in  aia  of  the  proofs  of  the  criminal  intent"  And 一 

5.  Straightened  Circumstances ~ of  the  defendant,  creat- 
ing temptations,  and  a  need  of  that  whereof  the  embezzle- 
ment is  charge さ, may,  in  connection  with  other  evidence, 
be  admissible." 

.6.  Books  of  Account, ~ public  documents^  and  the  like, 
are  competent  when  within  thje  ordinary  rules  of  evidence" 

7.  The  Ownership  8  a 一 of  things  embezzled  cannot  be 
proved  by  the  declarations  of  the  alleged  owner,  though 
dead, 

8.  The  Delivery ~ of  the  property  to  the  defendant  suf- 
ficiently appears  if  made  through  his  agent" 

9.  The  Agreement  for  Service, ~ ii in  writing,  should  be 
produced,  or  its  non-production  accounted  for.** 


32.   C.  V.  O'Malley,  97  Mass.  584. 

83.  Ante,  §§ 189,  235  (2),  261 
(2),  and  tbe  places  there  referred 
to;  Reg.  V.  Richardson,  8  Cox  C.  C. 
448;  C.  V.  Tuckerman, 10  Gray,  178, 
197;  C.  V.  Sbepard, 1 Allen,  575; 
Jackson  v.  S.,  76  Ga.  561;  P.  v. 
Gray.  66  Cal.  271;  P.  v.  Neyce,  86 
CaL  398,  24  P.  1091：  P.  v.  Bartnett, 
15  Cal. Ap.  89, 113  P.  879. 

34.  Bulloch  V.  S., 10  Gsu  47.  64 
Am.  D.  369. 

86.  P.  V.  McKinney* 10  Mich.  64; 
Shivers  v.  8.,  63  Ga.  149;  Reg.  v. 
Overton,  Dears,  308，  6  Cox  C.  C. 
277;  Hockenberger  v.  8.,  49  Neb. 
706,  68  N.  W. 1037.  Entries  by 
others  In  knowledge  of  accused.  P. 
V.  Rowland, 12  Cal. 6, 106  P.  428; 
Willis  V.  S., 1S4  Ala.  429,  83  So. 
226.  Books  of  account  kept  by  ao- 
cused.  8.  V.  Pattenon,  66  Kan. 
447,  71 P.  860;  WlUlfl  v.  S., 184  Ala. 


429，  33  So.  226.  Checks  drawn  by 
accused.  DeLeon  v.  Ter"  9  Ariz. 
161， 80  P.  848;  Eatman  v.  8"  48 
Fla.  21, 37  So.  676.  Expert  ac- 
countant who  has  carefully  exam- 
ined books  of  accused  may  testifSr 
how  much  the  shortage  now  and  how 
much  at  any  particular  date.  Hitter 
V.  S.,  70  Ark.  472，  69  S.  W.  262.  And 
a  witness  may  be  permitted  to  point 
out  particular  entries  showing  em- 
bezzlement on  the  books.  S.  v. 
Steers, 12  Idaho,  174,  85  P.  104. 

36.  Ante,  §  820  (2). 

37.  C.  V.  Sanders, 14  Qray,  894, 
77  Am.  D.  385. 

38.  S.  V.  Hinekley,  38  Me.  21. 
Not  necessary  to  state  from  whom 
money  received.  8.  v.  Mathie, 106 
La.  263,  80  So.  884. 

89.  In  re  Clapton,  8  Cox  C.  C. 
126;  P.  V.  Hast,  49  Cal.  668. 
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10.  The  Permission  of  the  Owner— to  convert  the  thing 
to  the  defendant  *s  use,  if  it  eixsts,  may  be  shown.*^ 

§328.  Differing  Terms  of  Statutes.— Practically  the 
foregoing  doctrines  are  more  or  less  modified  under  stat- 

were  written."  The  indictment  must  cover  the  statute  on 
which  it  is  drawn;"  it  ordinarily  need  do  no  more" 
Again, — 

§329.  Different  States.— Partly  owing  to  differing 
views  of  judges,  and  partly  to  diversities  in  the  general 
criminal-law  legislation  of  the  States,  like  statutory  words 
may  not  have  in  all  the  same  effect.  In  a  note,"  some  ad- 


40.  Henderson  v.  S., 1 Tex.  Ap. 
432.  See  TJ.  S.  v.  Talntor, 11 
Blatch.  374;  Ter.  v.  Hale, 13  N.  M. 
181, 81 P.  583.  From  whom  money 
received  need  not  be  alleged  nor 
value.  Rlchburger  v.  S.,  90  Miss. 
806,  44  So.  772;  S.  v.  Meeker,  72 
N.  J.  L.  210,  61 A.  681. 

41. S.  V.  Walton,  62  Me.  106;  C. 
V.  Bennett, 118  Mass.  443. 

42.  S.  V.  Foster, 11 Iowa,  291; 
S.  V.  Munch,  22  Minn.  67;  S.  v.  New, 
22  Minn.  76;  U.  S.  v.  Okie,  5  Blatch. 
516;  Grlder  v.  S., 133  Ala.  188,  32 
So.  254. 

43.  P.  V.  Garcia,  25  Cal.  631;  Al- 
derman V.  S.,  57  Ga.  367;  U.  S.  v. 
Patterson,  6  McLean,  466;  Smedley 
V.  Com., 138  Ky. 1, 127  S.  W.  486. 

44.  Alabama.  An  indictment  in 
the  form  prescribed  by  the  Code  is 
good.  LiOwenthal  v.  S.,  32  Ala.  589; 
Mayo  V.  S„  30  Ala.  32.  Repayment 
Immaterial.  Wall  v.  S"  2  Ala.  Ap. 
157,  56  So.  57.  An  allegation  that 
accused  "embezzled  money"  "which 
came  into  his  possession  by  virtue 
of  his  employment  as  such  agent" 
き offlcieiitly  charges  ownership.  Wil- 
lis V.  8., 134  Ala.  429,  33  So.  226. 


Arkansas.  Under  a  statute  to 
punlBh  embezzlement  by  every  of- 
ficer **who  has  taken  an  oath  of 
office,"  these  statutory  words  must 
appear  In  allegation.  Wood  v.  S., 
47  Ark.  488, 1 S.  W.  709,  So,  an 
Indictment  against  a  county  treas- 
urer must  allege  a  settlement  of  his 
accounts,  etc.  *  S.  v.  Goyan,  48  Ark. 
76，  2  S.  W.  347.  Against  county 
surveyor.  Turner  v.  Blount,  49  Ark. 
361, 5  S.  W.  589.  Intent  to  em- 
bezzle. Dotson  S;  61 Ark.  119, 
10  S.  W. 18;  Fleener  v.  S"  58  Ark. 
98,  23  S.  W. 1. 

California.  An  Indictment  against 
a  bailee  for  the  embezzlement  of 
gold  dust  and  coin  must  not  only 
aver  ownership  and  value  as  In 
larceny,  but  also  set  out  particu- 
larly the  bailment  and  Its  character, 
and  charge  the  conversion.  P.  v. 
Cohen,  8  OaL  42,  43,  44.  See  fur- 
ther, as  to  this.  Stat  Crimes,  § 
422.  And  see  P.  v.  Johnson,  71 Oal. 
384, 12  P.  261.  An  instrument  set 
out  in  the  Indictment  cannot  be 
proved  by  copy  without  accounting 
for  the  original  and  showing  its 
execution.   P.  v.  Hust,  49  Cal. 
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judications  are  given  in  the  order  of  the  States;  yet  not 
everything  in  the  note  is  to  be  taken  as  limited  in  doctrine 
io  the  one  State. 


And  see  ante,  §  327.  How  proceed 
when  a  variance  has  been  shown. 
'Ex.  parte  Nicholas,  91 Cal.  640,  28 
P.  47.  Variance  In  proof  of  embez- 
-zliDg  money.  P.  v.  Meseros, 16  Cal. 
Ap.  277, 116  P.  67d.  Indictment 
need  not  set  out  particulars  of  fidu- 
ciary relation.  P.  v.  Goodrich, 142 
Cal.  216，  75  P.  796. 

Delaware.  In  embezzlement  by 
l>allee  the  bailment  must  be  proved, 
also  the  interest  to  defraud.  S.  v. 
Lyons  (Del.  1911), 80  A.  976.  As 
to  sufficiency  of  Indictment  under 
the  statute.   3  Penn.  330,  63  A.  231. 

Georgia.  In  an  indictment  against 
Jin  officer  of  a  bank  for  embezzling 
its  funds,  bank  bills  are  sufficiently 
described  by  amounts'  values,  is- 
sued by  what  bank,  and  by  whom 
signed  and  countersigned,  without 
^specifying  their  numbers  and  dates. 
Bulloch  V.  S., 10  Ga.  47,  54  Am.  D. 
369;  Cody  v.  S., 100  Ga.  105,  28  S. 
E. 106.  And  see  generally  of  the  in- 
•dictment.  Snell  v.  S.,  60  Ga.  219; 
Hoyt  V.  8.,  50  Ga.  313;  Cory  v.  S., 
€5  Ga.  236.  Against  tax-collector. 
Fuller  V.  S.,  73  Ga.  408;  Hayes  y. 
114  Ga.  25,  40  S.  E. 13. 

Illinois.  Indictment,  Ker  v.  P., 
110  lU.  627,  51 Am.  R.  706;  Welner 
T.  P., 186  111.  503,  58  N.  E.  378. 

Indiana.  S.  v.  Smith,  72  Ind.  549; 
•Sherrick  v.  S., 167  Ind.  345,  79  N.  E. 
193. 

Iowa.  Sufficiency  of  evidence,  S. 
V.  Baldwin,  70  Iowa,  180,  30  N.  W. 
476.  Proof  of  intent  S.  v.  Car- 
mean,  126  Iowa,  291, 102  N.  W.  97, 
106  Am.  St.  362. 

Kansas.    Charge  to  jury,  S.  v. 

3  C，  P. ——90 


Smith, 13  Kan.  274,  278,  279.  Scope 
of  statute,  S.  v.  Small, 26  Kan.  209. 
S.  V.  Hayes,  69  Kan.  61, 51 P.  906. 

Kentucky.  A  sufficient  Indict- 
ment, Johnson  v.  C,  5  Bush,  430; 
Com.  V.  Fisher, 113  Ky.  491, 24  Ky. 
L.  300,  68  S.  W.  855. 

Louisiana.  On  a  charge  of  em* 
bezzlement,  the  defendant  cannot 
be  convicted  of  a  breach  of  trust 
S.  V.  ReonnalB, 14  La.  Ann.  278.  It 
suffices  to  set  out  all  the  elements 
of  the  offense,  though  not  in  the 
words  of  the  statute,  if  in  those  of 
like  import.  S.  v.  Eamee,  39  La. 
986,  3  So.  93. 

Massachusetts.  For  an  indict- 
ment fatally  incomplete  in  its  aver- 
ments, see  C.  V.  Smart,  6  Gray, 15. 
For  one  good,  see  C.  v.  Hussey,  111 
Mass.  432;  also,  and  as  to  negativ- 
ing the  consent  of  the  owners,  C.  y. 
Smith, 116  Mass.  40.  And  see  C. 
Bennett, 118  Mass.  443.  An  indict- 
ment against  a  bank  officer  for  em- 
bezzling its  funds  or  a  deposit  must 
aver  a  specific  act  of  fraud ~ only 
one  offense  In  one  count, and  it 
must  be  proved  as  laid.  C.  Wy- 
man,  8  Met  247.  And  see  C.  v. 
Shepard, 1 Allen,  575.  Also  C.  v. 
Concannon,  5  Allen,  502;  C.  v. 
Tuckerman, 10  Gray,  173;  C.  v. 
Butterick, 100  Mass. 1, 97  Am.  D. 
65.  Some  other  cases  are,  C.  v. 
Gateley, 126  Mass.  52;  C.  v. 
Doherty, 127  Mass.  20;  C.  v.  Pratt, 
137  MaBs.  98;  C.  v.  Sawtelle. 141 
Mass.  140,  5  N.  E.  312;  Com.  y. 
Parker, 165  Mass.  526,  43  N.  E.  626. 

Michigan.  Plea  that  defendant 
was  attorney-at-law.  P.  v.  Converse, 
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§  330. 1. The  English  Authorities— on  this  subject  are, 
it  should  be  remembered,  all  modem,  and  not  binding  in 
our  States;  though,  of  course,  our  courts  will  look  into 
them  with  respect.  Again, ― 


74  Mich.  478, 16  Am.  St  648,  42  N. 
W.  70. 

Minnesota.  Embezzlement  by 
carrier.  S.  v.  Mims,  26  Minn.  191. 
By  bailee.  S.  v.  Comings,  64  Minn. 
369,  56  N.  W.  50. 

Missouri.  Non-consent  to  the 
cuuvtii'sion  may  be  Inferred  from 
circumstances  the  teBtimony  of  the 
master  is  not  exclusively  primary 
evidence.  S,  v.  Porter,  26  Mo.  201. 
And  Bee  this  case  as  to  proving  a 
demand  and  refusal.  By  statute, 
the  incorporation  of  a  company  em- 
ploying the  accused  may  be  proved 
by  parol. S.  v.  Cheek,  63  Mo.  364. 
Compare  with  Reg.  v.  Essex,  Dears. 
&  B.  369,  7  Cox  C.  C.  384.  And 
see,  for  other  questions,  S.  v.  Bit- 
tlnger,  55  Mo.  596;  S.  v.  Flint,  62 
Mo.  393;  S.  V.  Heath,  70  Mo.  566; 
S.  V.  Findley. 101 Mo.  217,  223, 14 
S.  W. 185;  S.  V,  Manley, 107  Mo. 
364, 17  S.  W.  800. 

Nevada.  Ex  parte  Ricord, 11 
Nev.  287;  Ricord  v.  Central  Pac. 
Rid., 15  Nev.  167. 

New  Jersey.  An  indictment 
against  the  cashier  of  a  bank  for 
embezzling  its  funds  need  only 
charge  that  he  "converted  the  prop- 
erty of  the  bank,"  with  intent 
wrongfully  to  make  use  of  it;  fo レ 
lowing  the  words  of  the  statute. 
Nor  need  it  add  that  he  did  this  "as 
cashier,"  or  that  the  funds  were  in- 
trusted to  him  in  this  capacity,  or 
that  his  intent  was  to  defraud  the 
corporation.  A  count  charging  a 
conversion  of  "零 19,000  of  money 
and  $19,000  of  bank-notes"  Is  bad 


for  uncertainty.  The  number  and 
denomination  of  the  coins  and 
notes,  and  the  value  of  the  notes,, 
not  of  the  government  coins,  should 
be  stated.  S.  Stimson,  4  Zab,  9. 
Contra.  S.  v.  Bartholomew,  69 
J.  L. 160,  64  A.  231; S.  v.  Barr,  61 
N.  J.  L. 131, 38  A.  817. 

New  York.  An  indictment  under 
2  Rev.  Sts.  678,  §  59,  must  aver  that 
the  defendant  was  a  "clerk"  or 
"servant"  of  some  person  (or  aa 
officer  or  agent  of  a  corporation), 
and  that  the  property  came  to  hls> 
possession  or  care  by  virtue  of  such 
employment  A  count  charging 
that  he  received  it  as  the  "agent け 
of  an  individual Ib  bad.  Nor  is  it 
cured  by  proceeding '  to  aver  that 
the  property  came  to  the  defendant 
"as  such  servant  as  aforesaid/'  and 
that  while  he  was  "such  servant け 
he  converted  it;  the  construction 
being  that  by  "such  servant"  i& 
meant  such  a  servant  as  an  agent 
may  be.  The  reason  is  that  an  in- 
dictment on  a  statute  must  state 
all  the  facts  constituting  by  its 
terms  the  offense,  so  as  to  bring 
the  accused  perfectly  within  its 
provisions.  P.  v.  Allen,  5  Denio,  76. 
For  a  form  agralnst  husband  and 
wife  for  embezzling  the  property  of 
the  superintendent  of  the  poor,  see 
Coats  V.  P.,  4  Par.  Cr.  662.  For 
other  questions,  P.  v.  Lyon,  99  N. 
Y.  210, 1 N.  E.  673;  Humphrey 
P., 18  Hun,  393. 

North  Carolina.  S.  v.  Lanier, 
89  N.  C.  617. 

Ohio.    Brown  v.  S., 18  Ohio  St. 
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2.  The  Decisions  in  One  of  our  States— are  regarded  in 
another  State  simply  as  the  modern  English  ones  are,  and 
not  conclusive  there.  Hence ~ 

3.  Correcting  Errors. 一 The  practitioner  need  not  be 
quite  without  hope,  while  pointing  out  to  his  court  depar- 
tures from  principle  in  the  adjudications  from  other  States 
and  from  England,  and  urging  it  not  to  follow  them. 

II.  In  Particular  Cases. 

§  331.  English. ~ Some  illustrations,  condensed  from  the 
English  books,  will  close  this  chapter. 

Early  Statute.— By  7  &  8  Geo.  4,  c.  29,  §  47,  recited  in 
"New  Criminal  Law,"*^  "any  clerk,"  etc.  was  made  in- 
dictaole  who  should,  《'by  virtue  of  such  employment,  re- 
ceive or  take  into  his  possession  any  chattel,  money,  or  val- 
uable security,  for  or  in  the  name  or  on  the  account  of  his 
master,  ，  ，  and 《 <  fraudulently  embezzle  the  same  or  any  part 
thereof;"  one  consequence  whereof  was  that  he  should  "be 
deemed  to  have  feloniously  stolen  the  same  from  his  mas- 
terノ， 

§ 332. 1. As  to  the  Procedure— By  §  48，  also  given  in 
"New  Criminal  Law,''*®  the  indictment  was  simplified" 
by  providing  that  "any  number  of  distinct  acts  of  embez- 


496;  S.  V.  Morton,  21 Ohio  St.  669; 
Campbell  v.  S.,  35  Ohio  St.  70;  S. 
V.  Kusnick,  45  Ohio  St.  535, 15  N. 
E.  481. 

Pennsylvania.  C,  v.  Newcomer, 
49  Pa.  478;  Gulp  v.  C., 109  Pa.  363. 

Rhode  Island.  S.  v.  Snell, 9  R.  I. 
112. 

South  Carolina.  Description  of 
notes.  S.  V.  Ashe,  89  S.  C. 160,  71 
S.  W.  827. 

Texas.  S.  v.  Johnson,  21 Tex. 
775;  Wise  v.  S.,  41 Tex.  139;  S.  v. 
Longworth,  41 Tex.  162;  Glbbs  v. 
S.,  41 Tex.  491;  Griffin  v.  S.,  4  Tex. 
Ap.  390;  Strong  v.  S., 18  Tex.  Ap. 
19;  Cohen  v.  S.,  20  Tex.  Ap.  224. 


Vermont.  S.  v.  Hopkins,  56  Vt 
250. 

United  States.  U.  S.  v.  Hart- 
well,  6  Wal.  385;  U.  S.  v.  Clark, 
Crabbe,  584;  U.  S.  v.  Talntor, 11 
Blatch.  374;  U.  S.  v.  Cook, 17  Wall. 
168;  U.  S.  V.  Hall, 98  U.  S.  343;  TJ. 
S.  V.  Benecke,  98  U  S.  447;  U.  S. 
V.  Fish,  24  Fed.  Rep.  585.  By  Fed- 
eral clerk  or  employer.  U.  S.  v. 
Allen, 150  Fed.  152;  Dimmlck  v.  U. 
S., 121 F.  638,  57  C.  C.  A.  664. 

45.  New  Grim.  Law,  II,  §  322. 

46.  lb.,  §  375. 

47.  Ante,  §  319  (2). 
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zlement,  not  exceeding  three,  ，  ，  committed  by  the  defendant 
* 《 against  the  same  master,  within  the  space  of  six  calendar 
months  from  the  first  to  the  last  of  such  acts,"  might  be 
charged  in  the  indictment;  also,  that  it  should  "be  sufficient 
to  allege  the  embezzlement  to  be  of  money,  without  specify- 
ing any  particular  coin  or  valuable  security ノ，  And  proof 


gation. 


2.  With  Us.— A  statute  in  substance  like  this  "  has  been 
held  in  Massachusetts  to  be  constitutional."  And  there 
can  be  little  doubt  that  such  would  be  the  result  in  our 
States  generally"  , 

§333. 1. The  Allegation  thus  Authorized ~ was,  that 
on,  etc.,  at,  etc.,  the  defendant,  B,  "being  then  and  there 
employed  as  clerk  to  A,  did,  by  virtue  of  his  said  employ- 
ment, then  and  there,  and  whilst  he  was  so  employed  as 
aforesaid,  receive  and  take  into  his  possession  certain 
money  to  a large  amount,  to  wit,  to  the  amount  of 
ten  pounds,  for  and  in  the  name  and  on  the  account  of  the 
said  A,  his  master,  and  the  said  money  then  and  there  frau- 
dulently and  feloniously  did  embezzle  ；  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  saia 
B,  then  and  there,  in  manner  and  form  aforesaid,  the  saia 
money,  the  property  of  the  said  A,  his  said  master,  from 
the  said  A  feloniously  did  stoal,  take,  and  carry  away ノ， 
And 一 

•  2.  Count  for  other  Embezzlements. ~ If  the  defendant 
was  to  be  charged  with  other  embezzlements  within  six 
months,  a  count  was  added  "that  the  said  B  afterwards, 
and  within  six  calendar  months  from  the  time  of  the  com- 
mitting of  the  sa:d  offense  in  the  first  count  of  this  indict- 
ment charged  and  stated,  to  wit,  on,  etc.,  at,  etc.,  being  then 
and  there  employed  as  clerk  to  the  said  A，  did,  by  virtue  of 
such  last-mentioDed  employment,  thon  and  there,  and  whilst 
he  was  so  employed  as  last  aforesaid,  receive  and  take  into 

48.  Mass.  Gen.  Sts"  c. 161, §  42.       50.   Vol.  I,  §§  95-112;  Hoyt  v.  S.» 

49.  C.  V.  Bennett, 118  Mass.  443.    50  Oa.  313. 
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his  possession  certain  other  money  to  a large  amount,  to 
wit,  to  the  amotmt  of  ten  poimds,  for  and  in  the  name  and 
on  the  account  of  the  said  A,  bis  said  master,  and  the  said 
last-mentioned  money  then  and  there,  within  the  said  six 
calendar  months,  fraudulently  and  feloniously  did  embez- 
zle; and  so,  etc.  [as  in  the  first  count  to  the  end]."^^ 

§834.  In  Explanation  hereof,— Archbold  says:  "The 
indictment  must  show,  by  express  words,  that  the  (liferent 
sums  were  embezzled  within  the  six  months. ' ' "  Since  the 
statute,  it  is  not  "necessary  that  the  exact  amount  or  value 
of  the  thing  embezzled  should  be  stated"  The  indictment 
must  allege  the  goods,  etc.,  embezzled  to  be  the  property  of 
the  master; "  and  it  has  been  said  that  it  must  show  the  de- 
fendant was  servant,  etc.,  at  the  time."  .  .  .  It  is  not 
necessary  to  state  whom  the  money,  etc.,  was  received" 
But  as  this  may  operate  as  a  hardship  upon  the  prisoner, 
the  judge  before  whom  he  is  to  be  tried  will  upon  applica- 
tion order  the*  prosecutor  to  fnmish  the  prisoner  with  a 
particular  of  the  charge ノ, " 

§335.  Proof  of  Thing  received.— "If,"  continues  this 
author"  "the  indictment  allege  that  the  defendant  re- 
ceived chattels,  the  articles  described,  or  some  part  of  them, 
must  be  proved  as  in  larceny;  but  if  the  receipt  of  *  money  ^ 
be  alleged,  the  prosecutor  may  give  in  eviaence  the  receipt 
of  any  species  of  coin  or  valuable  security,  or  a  receipt  of 
any  amount,  although  the  particular  species  of.  coin  or  val- 


Bl. Archb.  Crim.  PL  St  Bv. (IMh 
Lond.  Ed.)  276,  276. 

62.  Reg.  V.  Purchase,  Car.  St 
M.  617.  An  Indictment  containing 
three  charges  of  embezzlement 
should  not  only  arer  that  the 
moneys  were  received  within  six 
months,  but  also  that  they  were 
embezzled  within  six  month,.  Reg. 
V.  Noake,  2  Car.  St  K.  620. 

63.  Rex  V.  Canon,  Russ.  St  Ry. 
303. 

54.  Rex  V.  McGregor,  3  B.  ft  P. 


106,  Rubs.  St  Ry.  23;  Rex  v.  Beacall, 
1 Moody. 15, 1 Car.  ft  P.  4S4. 

55.  Rex  V.  Somerton,  7  B.  ft  C. 
463.  See,  however,  Reg.  v.  LoYeU* 
2  Moody  ft  R.  236. 

56.  Rex  V.  Beacall, 1 Car.  St  .P. 
454;  ante,  §  823a. 

67.  Rex  V.  Bootyinan,  6  Car. 廉 
P.  300;  Rex  V.  Hodgson,  8  Car. 翁 
P.  122. 

58.  Archb.  Crim.  PI.  St  Bv.  (lOtb 
Loud.  Bd.)  278-281. 
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uable  security  of  which  such  amount  was  composed  shall 
not  be  proved.  7  &  8  Geo,  4,  c.  29,  §  48.  A  variance  be- 
tween the  indictment  and  the  evidence,  as  to  the  amount 
received,  is  immaterial. " Again, — 

§336.  Proof  of  the  Embezzlement.—' '  The  usual  pre- 
sumptive evidence  is  that  the  defendant  never  accounted 
with  his  master  for  the  money,  etc.,  so  received  by  him,  or 
denied  his  having  received  it.  The  prosecutor  gave  to  his 
housekeeper,  the  defendant,  a  sum  of  money  to  pay  to  the 
overseer  5  and  upon  an  indictment  for  embezzling  the  sum, 
the  overseer  proved  that  he  never  had  received  that  or 
any  other  sum  from  the  defendant;  but  it  was  holden  that 
the  non-payment  of  the  money  to  the  overseer  did  not  prove 
an  actual  embezzlement,  but  merely  a  non-application  of 
the  money  as  directed.*^  So,  where  the  prisoner  charged 
himself  in  his  master book  with  money  received  by  him, 
but  did  not  pay  it  over  to  the  master,  Vanghan,  B.  held 
that  an  embezzlement  was  not  proved"  And  if,  instead  of 
denying  the  appropriation  of  the  money,  the  party  in  ren- 
dering his  account  admits  it,  alleging  a  right  in  himself, 
however  unfounded,  or  setting  tip  an  excuse,  however  inv- 
olons,  he  cannot  be  convicted  of  embezzlement,  which  im- 
plies secrecy  and  concealment  ；  even  though  he  after- 
wards abscond  and  do  not  pay  over  the  money"  So,  also, 
the  mere  proof  of  the  receipt  of  the  money  by  the  defend- 
ant, and  his  not  having  entered  it  in  his  books,  without 
some  evidence  to  show  that  he  has  denied  the  receipt  of  it, 
or  the  like,  is  not  sufficient  to  convict."  But ~ 

§337.  To  Continue. 一 "Where  it  is  the  servant's  duty 
to  account  for  and  pay  over  the  moneys  received  by  him 
at  stated  times,  his  not  doing  so  wilfully  is  an  embezzle- 
ment, although  he  do  not  actually  deny  the  receipt  of 


に Rex  V.  Carson,  Rubs.  St  Ry.  62.  Reg.  r.  Norman,  Car.  St  M. 

303.  501. 

60.  Rex  V.  Smith,  Rubs,  ft  Ry.  63.  Reg.  v.  Creed, 1 Car. 翁 K. 
267.  63. 

61.  Rex  V.  Hodgson,  3  Car.  St  P.  64.  Rex  v.  Jones,  7  Car.  ft  P. 
422.  833. 
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them.8"  Where  the  defendant  received  payment  of  a  debt 
from  one  of  his  master's  customers  in  Bank  of  England 
notes,  but  accounted  with  nis  master  for  £6 less  than  lie 
received  ；  and  afterwards  delivered  some  Bank  of  England 
notes  to  his  master  upon  another  account  ；  it  being  argued 
for  the  defendant  that  these  must  be  presumed  to  be  the 
same  bank-notes  which  were  received  from  the  customer, 
and  being  actually  delivered  to  the  master,  could  not  be 
said  to  be  embezzled  ；  Bayley,  J.  ruled  that  these  notes,  to 
the  amount  of  £  6,  must  be  deemed  to  have  been  embez- 
zled within  the  meaning  of  the  act,  the  moment  the  defend- 
ant accounted  for  £6 less  than  he  received,  and  that  his 
afterwards  paying  these  identical  notes  to  his  master  in 
another  account  made  no  difference  ；  which  decision  was 
afterwards  confirmed  by  the  judges"  The  difficulty  in 
this  case,  and  in  that  of  Rex  v.  Hebb,"  which  arose  from 
the  necessity  of  proving  the  embezzlement  of  some  specific 
note  or  coin,  is  removed  by  the  recent  statute.  If  the  em- 
bezzlement be  alleged  to  be  of  money,  without  specirying 
any  particular  coin  or  valuable  security,  such  allegation, 
so  far  as  regards  the  description  of  the  property,  will  be 
sustained  if  the  offender  shall  be  proved  to  have  embezzled 
any  amount,  although  the  particular  species  of  coin  or 
valuable  security  of  which  such  amount  was  composed 
shall  not  be  proved  ；  or  if  he  shall  be  proved  to  have  em- 
bezzled any  Diece  of  coin  or  valuable  security,  or  any  por- 
tion of  the  value  thereof,  although  such  piece  of  coin  or 
valuable  security  may  have  been  delivered  to  him  in  order 
that  some  part  of  the  value  thereof  should  be  returned  to 
the  party  delivering  the  same,  and  snch  part  shall  have 
been  returned  accordingly.  7  &  8  Geo.  4,  c.  29,  §  48.  In 
Eex  V.  Grove,®®  a  majority  of  the  judges  are  reported  to 
have  held  that  since  this  statute,  an  indictment  for  embez- 
zlement might  be  supported  by  proof  of  a  general  deficiency 

65..  Reg.  V.  Jackson, 1 Car.  ft  K.  67.   Rex  v.  Hebb,  2  Rubs.  Crimes 

384.  (1st  Ed.),  1244. 

66.  Rex  V.  Hall, 8  Stark*  67,  68.  Rex  v.  Grove, 1 Moody,  447, 

Rum.  St  Ry.  463.  7  Car.  St  P.  635. 
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of  moneys  that  ought  to  be  forthcoming,  without  showing* 
any  particular  sum  received  and  not  accounted  for.  But 
see  Beg.  v.  Lloyd  J  ones,*'  where  it  was  stated  that  the  de- 
cision in  Bex  v.  Grove  proceeded  upon  the  peculiar  facts- 
of  that  case,  and  not  upon  any  such  general  principle.  ，  ，  了。 

§  338.  Under  other  English  Statutes : 一 

Embezzlement  by  Bankers,  etc.— By  7  &  8  Geo,  4,  c.  29， 
§  49,  it  was  among  other  things  enacted  that  * 《 if  any  moneyv 
etc"  shall  be  intrusted  to  any  banker,  etc.,  with  any  direc- 
tion in  writing  to  apply  such  money  or  any  part  thereof,  or, 
etc.,  for  any  purpose  specified  in  such  direction,  and  he 
shall,  in  violation  of  good  faith,  and  contrary  to  the  pur- 
pose so  specified,  in  any  wise  convert  to  his  own  use  or 
benefit  such  money,  etc.,  every  such  offender  shall  be  guilty 
of  a  misdemeanor,,,  etc. 

§  339.  An  Approved  Indictment on  this  was  that  on， 
etc.,  at,  etc.,  "A  did  intrust  B  [the  defendant] ,  the  said  B 
then  and  there  being  a  banker,  witli  a  certain  large  sum  of 
money,  to  wit,  the  sum  of  one  hundred  pounds,  with  a  direc- 
tion to  the  said  B,  in  writing,  to  apply  the  said  sum  of 
mopey  for  a  certain  purpose  then  and  there  specified  in  the 
said  direction  ；  and  that  the  said  B，  banker  as  aforesaid, 
afterwards,  to  wit,  on  the  day  and  year  aforesaia,  at  the  par- 
ish aforesaid,  in  the  county  aforesaid,  in  violation  of  good 
faith,  and  contrai y  to  the  purpose  so  as  aforesaid  specified, 
unlawfully  did  convert  to  his  own  use  and  benefit  the  said 
sum  of  money  so  to  him  intrusted  as  aforesaid."  ti 

§  340.  Direction  in  Writing. ~ The  indictment  must 
charge  that  the  direction  for  the  application  of  the  money 
was  in  wmmg" 

§341.  The  Evidence. ~ *、 Prove,"  says  Archbold,  "that 
the  defendant  was  a  banker,  etc"  as  stated  in  the  indict- 


69.  Reg.  V.  Jones,  8  Car.  St  P. 
288. 

70.  See  also  Reg.  v.  Chapmen, 1 
Car.  ft  K. 119.  Compare  these  sev- 
eral sections  with  New  Crim.  Law, 
II,  §§  372-378. 


71.  Archb.  Crim.  PL  ft  Ehr.  (lOtb 
Lond.  Ed.)  283. 

72.  Reg.  V.  Golde,  2  Moody  St  R. 
426. 
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ment ~ that  the  money,  etc"  was  intrusted  to  him ~ that  di- 
rections in  writing  were  given  for  the  application  of  the 
money,  etc.;  this  must  be  proved  by  the  production  of  the 
directions,  or  by  secondary  evidence  after  notice  to  produce 
the  original;  and,  lastly,  prove  that  the  defendant,  instead 
of  applying  the  money,  etc.,  as  directed,  converted  it  to  his 
own  use  and  benefit.  If  the  particular  purpose  be  stated 
in  the  indictment,  the  evidence  must  correspond  with  the 
allegation.  An  allegation  of  a  specific  direction,  to  invest 
the  proceeds  of  valuable  securities  in  the  funds,  is  not  sup- 
ported by  evidence  of  a  direction  to  invest  in  funds  in  the 
event  of  any  unexpected  occurring. , , 

§342.  Another  Porm.— When  a  "valuable  security"  is 
the  thing  embezzled  under  this  statute,  contrary  to  statu- 
tory words  not  given  above,  the  indictment  may  charge  that 
on,  etc.,  at,  etc.,  A  "did  mtrust"  to  the  defendant  B,  for 
safe  custody,  the  said  B  then  and  there  being  a  banker,  a 
promissory  note  of  one  J.  P.  for  the  payment  of  twenty 
pounds,  without  any  authority  to  him  the  said  B  to  sell, 
negotiate,  transfer,  or  pledge  the  said  promissory  note;  and 
that  the  said  B,  banker  and  agent  as  aforesaid^  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  in  violation  of  good  faith,  and  contrary  to  the 
object  and  purpose  for  which  promissory  note  was  intrusted 
to  him  as  aforesaid,  unlawf Tilly  did  negotiate  and  convert 
to  his  own  use  and  jjeiiefit  the  said  promissory  note. ， ， " 

§  343.  Embezzlement  by  Factor.— Under  5  &  6  Vict.  c. 
39，  §  6，  not  necessary  to  be  here  inserted,  it  may  be  alleged 
that  on,  etc.,  at,  etc.,  "A  did  intrust  to  B  [the  defendant], 
the  said  B  then  and  there  being  an  agent  of  him  the  said  A, 
ten  bales  of  cotton,  of  the  value  of  fifty  pounds  [《 intrusted 
with  the  possession  of  goods,  or  of  the  documents  of  title  to 
goods']  ；  and  that  the  said  B, late  of  fhe  parish  aforesaid, 
in  the  county  aforesaid,  agent  as  aforesaid,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, contrary  to  and  without  the  authority  of  the  said  A, 

73.  Rex  V.  White,  4  Car.  ft  P.  46.      74.  Archb.  Crlm.  PL  ft  Br.  (10th 

Loud.  Ed.)  284,  285. 
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for  his  own  benefit,  and  in  violation  of  good  faith,  unlaw- 
fully did  make  a  deposit  of  the  said  ten  bales  of  cotton  with 
one  J.  P.,  as  and  by  way  of  a  pledge,  lien,  and  security  for 
a  certain  sum  of  money,  to  wit,  the  sum  of  fifty  poimds, 
then  advanced  by  the  said  J.  P,  to  him  the  said  B," " 


75.  Archb.  Crlm.  PL  ft  Br.  (10th 
Lond.  Ed.)  286. 


CHAPTER  CXVI 


BMBRAGERT. 


Consult for  the  law  of  this  offense.  New  Crlm.  Law,  I,  S  468;  11,  §§ 
$84-389.  For  the  Indictment,  etc.,  Dir.  6  F.,     850,  851. 

§  344；  Not  often, 一 in  modern  times,  is  this  offense,  too 
frequently  committed,  and  most  prejudicial  to  the  admin- 
istration of  justice,  made  the  subject  of  indictment.  Prose- 
cuting officers  would  discharge  an  obvious  duty  should  they 
be  vigilant  in  seeking  evidence  of  it,  and  bringing  the  of- 
fenders to  punishment"* 

§  845  Pew  Precedents "-^ of  the  indictment  are  given  in 
the  books.  Tremaine  has  one,  adapted  by  the  late  Solicitor- 
General  Davis  to  the  Massachusetts  practice  as  he  under- 
stood the  law,  and  published  in  Ms  "Precedents."  He 
said:  "It  is  the  only  one  to  be  met  with  either  in  that  collec- 
tion, or  in  Coke's  Entries,  Stark.  Grim.  PL,  Cro.  C.  C,  or 
Cro.  C.  A.  There  are  two  other  precedents  in  an  ancient 
book,  containing  precedents  of  indictments,  informations, 
etc"  entitled  Officium  Clerici  Pacis/*''^ 

§  346.  As  to  the  Form  of  the  Indictment, ― there  is  more 
doubt  than  in  offences  oftener  adjudicated  upon,  and  for 
which  precedents  have  become  numerous.  In  substance  it 
is  that  on,  etc"  at,  etc.,  the  defendant,  knowing  a  jury  to 
have  been  impanelled  to  try  an  issue  described,  in  a  specified 
<5ourt,  and  "being,"  says  the  form  in  Tremaine,  "a  com- 
mon embracer  oi  'lurors,"  but  the  necessity  for  this  is  dotibt- 


76a.  Some  recent  cases  are.  In  re 
Haymond, 121 Cal.  385,  63  P.  899; 
S.  V.  Dankwardt, 107  Iowa,  704,  77 
N.  W.  495.  Where  accused  told  a 
Juror  to  "see  that  right  was  done." 
S，  V.  Williams, 136  Mo.  298,  88  S. 
W.  75,  in  which  one,  only  summoned 


as  a  Juror,  was  spoken  to,  but  com- 
pare with  this  the  later  cases  of 
S.  V.  WiUlford,  111  Mo.  Ap.  668,  86 
S.  W.  570;  and,  P.  v.  Glen,  71 N.  Y. 
S.  893,  64  A.  D. 167;  affirmed  In 173 
N.  Y.  395,  66  N.  E. 112. 
76.  Davis  Free. 113  and  note. 
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ful,  and  devismg,  etc,  "to  hinder  the  due  and  lawful  trial," 
etc.,  then  and  there  unlawfully,  etc.,  on  behalf  of  the  de- 
fendant in  the  cause, 《 *  did  solicit  and  persnade  one  B.  S- 
of,  etc.,  one  of  the  jurors,*'  etc.,  knowing  him  to  be  such 
juror;  proceeding  to  state  the  particular  facts." 

§  347.  Rendering  Verdict.— The  form  in  Tremaine  goes 
on  to  aver  the  rendering  of  a  verdict  by  the  jury;  but  this 
is  Tumecessary,  since  the  attempt  completes  the  offense" 


77.  Rex  V.  Brooks,  Trem.  P.  C. 
175.  Compare  with  Dir. 翁 P.,  t  850; 
S.  V.  DavlB, 112  Mo.  Ap.  346,  87  S. 
W.  33.  "Did  unlawfully  attempt  to 
Influence  (another)  as  a  Juror**  suf- 
ficiently charges  accused  knew  he 
was  a  Juror.  8.  v.  Dankwardt, 107 
Iowa,  704,  77  N.  W.  495.  Indict 
ment  must  state  the  name  of  the 
Juror.   8.  v.  Nirnley, 185  Mo.  102, 


83  S.  W. 1074.  Allegation  that  per- 
son to  be  Improperly  influenced  was 
member  of  grand  Jury  previously 
drawn,  is  rafltalned  by  proof,  his 
name  had  been  drawn  and  pub- 
lished, but  he  had  not  been  formal- 
ly Bummoned.  P.  v.  Glen, 172  N.  Y. 
395,  66  N.  B. 112. 

78.  New  Crlm.  Law,  II,  t  S89; 
Davis  Prec.  114. 


CHAPTER  CXVn 


ENGROSSING. 


Consult ~ for  tbe law  of  Forestalling,  Regratlng,  and  BngrosBing,  New 
Crim.  Law,  I, 


§  348.  For  the  Indictment,— Chitty  precedents  are, — 
"That  A,  late  of,  etc.,  on,  etc.,  at,  etc,,  aforesaid,  did  en- 
gross and  get  into  his  hands,  by  buying  of  and  from  divers 
persons  to  the  jurors  unknown,  a large  quantity,  to  wit,  four 
thousand  quarters,  of  wheat,  with  intent  to  sell  the  same 
again  for  lucre,  gain,  and  profit  [or  at  an  imreasonable 
profit] ,  to  the  evil  example,  etc"  and  against  the  peace," 
etc. 

Again:  "That  A,  late  of,  etc.,  on,  etc"  at,  etc.,  did  un- 
lawfully engross  and  get  into  his  hands  by  buying  of  and 
from  one  S,  fifty  quarters  of  wheat,  with  the  intent  to  sell 
the  same  again  at  an  unreasonable  profit,  to  the  evil  exam- 
ple, etc.,  and  against  the  peace, ' '  etc" 

§  d49.  The  Quantity ~ of  each  article  engrossed  must  be 
stated.so  Simply  to  say  that  it  was  a  great  quantity  is 
ill." 

§  350.  How  the  Form  with  Us. ~ It  should  not  be  taken 
for  granted  that  an  indictment  in  one  of  the  above  forms 
would  be  good  in  every  one  of  our  States.  The  law  and  the 
allegation  must  correspond.  The  pleader  should  consider 
what  his  own  court  will  probably  hold  the  nature  of  the  of- 
fense and  its  limits  to  be,  then  draw  the  indictment  accord- 
ingly; using  the  forms  here  given  only  as  helps,  not  as  ab- 
solute guides. 

ham, 1 Lev.  299;  Rex  v.  Wright, 12 
や d.  47. 

For  Entry*  Forcible,  see  Forcible 
Entry  and  Detainer;  Escape,  see 
Prison  Breach,  etc.;  Estray  Ani- 
mals, see  Stat.  Crimes. 


2  Chit.  Crlm.  Law,  534, 

80.  Rex  V.  Gilbert, 1 East, 
Anonymous,  Cro.  Car.  380,  381. 

81.  Rex  V.  Foster, 1 Ld.  Raym. 
475.  And  see  Reg.  v.  Mackarty,  2 
Ld.  Raym.  1179,  1181;  Rex  Whl- 
der,  2  Bulst.  317;  Rex  v.  Losing- 
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EXPOSURE  OF  PERSON. 


Consult ~~ for  the  law  of  this  offense.  New  Crixn.  Law,  I,  $S 1125-1134. 
For  the  Indictment,  etc"  Dir.  ft  F.,  §S  802-804.  For  mlBcellaneous  ques- 
tloxui,  see  the  indexes  to  this  series  of  books.  Look  also  Into  the  title 
Nuisance. 

§  351.  In  drawing  the  Indictment, 一 attention  should  be 
paid  to  some  differences  of  opinion  as  to  the  law  of  this 
offense,  explained  in 《 *  New  Cnminal  Law. ,  ，  82  For  a  court 
requires  every  indictment  to  be  adjusted  to  its  own  inter- 
pretations. An  English  common  law  form  charges  that  the 
defendant,  at  a  time  and  place  stated,  "devising,"  etc. 
"on  a  certain  public  and  common  highway  [there  sit- 
uate 84]，  in  the  presence  of  divers  liege  subjects  of  our  lady 
the  queen  then  and  there  being,  and  within  sight  and  view 
of  divers  other  liege  subjects  through  and  on  the  said  high- 
way then  and  there  passing  and  repassing,  unlawiuUy, 
wickedly,  and  scandalously  did  expose  to  the  view  of  the 
said  persons  so  present,  and  so  passing  and  repassing  as 
aforesaid,  the  body  and  person  of  him  the  said  J.  S.  naked 
and  uncovered,  for  a long  space  ot  iime,  to  wit,  for  the  space 
of  one  hour.  ，  ， 

§  352.  That  the  Exhibition  was  seen ~ seems  by  the  Eng- 


New  Crim.  Law,  I,  § 1125  et 


8eq. 


88.  Doubtless  needless.  Yet  see 
Dir.  ft  P.,  §  802.  See  also  lb.,  §§ 
803,  804. 

84.  That  these  words  were  better 
emitted,  while  possibly  some  courts 
might  hold  the  proof  of  the  minor 
loealltj  witiiln  the  connty  to  be  nec- 
essary, see  ante,  §§  41, 103  (2), 105 
<2),  111,  136;  post,  §  352;  Hazle  v. 


S.,  20  Ark.  156;  S.  v.  Gardner,  28 
Mo.  90. 

That  the  place  was  public.  (New 
Crlm.  Law,  §§ 1128,  1129)，  must 
doubtless  always  In  some  way  af- 
firmatively appear.  Lorlmer  v.  S.» 
76  Ind.  495. 

85.   Archb.  Crlm.  P.  ft  Ev. (10th 
Lond.  Ed.)  655  (19th  Ed.)  987.  An 
Indictment    in    subetantlally  this 
form  was  adjudged  good  in  C. 
Haynes,  2  Gray,  72,  61 Am.  D.  437. 
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lish  authorities  necessary  to  be  averred"  But  in  North  Car- 
olina it  suffices  to  say  that  on,  etc.,  in  a  county  stated,  the 
defendant,  "being  an  evil-aisposed  person,  and  contriving 
and  intending  to  debauch  and  corrupt  the  morals  of  the 
citizens  of  said  comity,  on  a  certain  public  highway  in  said 
county  did  indecently  and  scandalously  expose  to  public 
view  the  private  parts  of  him  the  said,,  defendant, 

§353. 1. *' Great  Scandal."— The  above  English  form 
has,  in  its  conclusion,  "to  the  great  scandal  of  the  said  liege 
subjects,"  etc. ~ plainly  superfluous.  So ~ 

2.  "Evil  Example/'— The  North  Carolina  form  has  "to 
the  evil  and  pernicious  example  of  all  others  in  like  case  of- 
fending,"~ words  equally  needless.*® 

3.  "To  the  Common  Nuisance ノ, 一 This  conclusion  has 
been  adjudged  unneceessary,  though  the  offense  is  such 
nnisance.^' 

§  354. 1. On  a  Statute, ~ the  indictment  more  or  less 
departs  from  the  above  forms や Thus, ― 


86.  New  Crlm.  Law,  I,  SS 1126 
(2),  1127;  Reg.  V.  Webb, 1 Den.  C. 
C.  338,  2  Car.  ft  K.  933,  3  Cox,  C.  C. 
183.  In  Morris  v.  S., 109  Ga.  361, 
34  S.  E.  577  an  Indecent  exposure 
in  a  place  where  it  could  be  seen  hy 
only  one  person  is  not  a  "notorious 
act  of  public  Indecency."  Under  the 
statute  containing  such  words  It  is 
necessary  to  allege  that  the  act  was 
committed  in  a  place  where  it  could 
have  been  seen  by  more  than  one 
person.  Where  an  indecent  ex- 
posure is  alleged,  it  must  be  in  a 
public  place.  S.  v.  Goldstein,  72 
N.  J.  L.  336,  62  A.  1006. 

87.  S.  V.  Roper, 1 Dev.  ft  Bat. 
208.  Compare  this  with  New  Crlm. 
Law,  I,  SS 1126'  1127;  Reg.  v.  Webb, 
supra;  Reg.  v.  Elliott,  Leigh  ft  C., 
103;  S.  V.  Rose,  32  Mo.  560;  Mofllt 
V.  S.,  43  Tex.  346;  S.  t.  Griffin,  43 
.Tex.  538.    Unnecessars;  to  allege 


that  exposure  was  made  to  a  par- 
ticular person.  S.  v.  Bauguess, 10& 
Iowa,  107,  76  N.  W.  508;  or  to  al- 
lege and  prove  that  It  was  seen  by 
others.  S.  v.  Martin, 125  Iowa,  715, 
101 N.  W.  637.  But  usually  it  must 
be  alleged  and  proved  that  the  ex- 
posure was  in  the  sight  of  others, 
or  In  such  a  place  that  it  was  liable 
to  be  seen  by  others,  was  made  for 
that  purpose  or  with  a  reckless  dis- 
regard and  criminal  disregard  for 
the  decencies  of  life.  S.  v.  Martin, 
125  Iowa,  715,  718, 101 N.  W.  637； 
citing,  Van  Houten  v.  S"  46  N.  J.  !»• 
16,  50  Am.  397. 

88.  Vol. II,  §  647  (1). 

89.  C.  V.  Haynes,  2  Gray,  72,  61 
Am.  D.  437.  And  see  ante,  8 10& 
(2),  note,  200  (2),  post,  §§  862- 
864. 

90.  S.  V.  Orlffln,  .43  Tex.  538； 
Ardery  v.  S，  66  Ind.  328. 
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2.  In  Texas ~ it  suffices  to  say  that  on,  etc.,  at,  etc.,  the 
defendant  did  "designedly  make  an  obscene  and  indecent 
exhibition  of  his  person  in  public ノ， " 

3.  In  Missouri, ~ the  allegation  has  been  sustained  that 
on,  etc"  at,  etc.,  the  defendant  was  * 《 guilty  of  an  open  and 
notorious  act  of  public  indecency,  grossly  scandalous^  by 
then  and  there  exhibiting  and  exposing  his  private  parts 
in  presence  of  a  male  and  female;"  for,  said  Richardson, 
J.  "the  indictment  not  only  charged  the  defendant  gener- 
ally, in  the  words  of  the  statute,  with  being  * guUty  of  an 
open  and  notorious  act  of  public  indency,  grossly  scandal- 
ous, ， but  sepcified  with  sufficient  certainty  the  act  that  con- 
stituted the  offense  ノ，  92  ， 

§  355.  An  Arkansas  Statute ~ makes  punishable  one 
"who  shall  appear  in  public  places  naked,  or  partly  bo,  with 
the  intent  of  making  a  public  exhibition  of  his  nudity,  or 
who  shall  make  any  obscene  exhibition  of  his  person."  Un- 
der the  first  clause,  the  allegation  may  be  that  on,  etc.,  at, 
etc.,  the  defendant ' '  unlawfully  did  appear  in  a  certain  pub- 
lic place,  partly  naked,  with  the  intent  of  making  a  public 
exhibition  of  her  nudity;"  under  the  second,  that,  etc.,  she 
"unlawfully  did  make  an  obscene  exhibition  of  her  per- 
son,, »8 


91. S.  V.  Oriffn,  supra. 

92. .  S.  Gardner,  28  Mo.  90. 
And  Bee  S.  v.  Rose,  32  Mo.  660. 
**Wlllfally,  unlawfully,  and  designed- 
ly making  an  open.  Indecent  and  ob- 
Bcene  exposure  of  his  person  In  a 
public  place"  Is  enough.   S.  v.  Ban- 


giiess, 106  Iowa,  107.  76  N.  W,  608. 
Under  a  statute  punishing  one  who 
"lewdly  exposes,"  etc.,  the  Indict- 
ment  must  state  that  the  exposure 
was  "lewdly"  made.  S.  v.  Stark,  81 
Miss.  897,  33  So.  175. 
93.   S.  V.  Hazle,  20  Ark.  156. 


CHAPTER  CXIX 


EXTORTION. 

Consult— for  the  law  of  this  offense,  New  Crim.  Law,  II,  §§  890-408.  For 
the  Indictment,  etc,  Dir.  ft  F"  S§  413-417.  For  various  mlscellaneoufl 
questions,  see  the  indexes  to  this  series  of  books.  See  also  the  titles  MiJ> 

FEASANCE  AND  NOXOnEASANCE  IK  OfFICB,  ThBEATENING  LdCITEBS,  ETC. 

§  356.  The  Elements  of  this  Offense, — to  be  alleged  and 
proved,  are, ― 

1.  That  the  defendant  was  an  officer,  either  de  jure  or 
de  facto 

2.  That  he  either  demanded  or  received  a  fee  for  real  or 
pretended  services  in  his  office. 

3.  That  it  was  in  excess  of  what  the  law  prescribed,  or 
was  not  yet  due,  or  the  law  gave  none. 

4.  That  herein  the  defendant  acted  under  color  of  his 
office,  and  from  motives  deemed  in  law  comipt" 

§  357.  The  Indictment ~ charges  that  on,  etc.,  at，  etc., 
the  defendant, 一 

1. "Being  one  of  the  constables  of,"  etc.,  or  "treasurer 
of  the  county  of,  etc.,  or  some  other  officer  specified,'® 


94.  New  Crim.  Law,  II,  §  392; 
S.  V.  Hanna,  99  Me.  224,  58  AtL 
1061;  Klrby  v.  S"  57  N.  J.  L.  320, 
31 Atl.  213;  P.  V.  McLaughlin,  2 
Ap.  Dlv.  (N.  Y.)  419,  87  N.  Y.  S. 
1006;  P.  V.  Summers,  40  Misc.  (N. 
Y.)  384,  82  N.  Y.  S.  297, 17  N.  Y. 
Cr.  821;  Com.  v.  Wilson,  30  Pa.  Sup. 
Ct  26;  Com.  V.  Saulsbury, 152  Pa. 
St.  554,  559,  25  Atl.  610;  S.  v. 
Cooper, 129  Tenn.  549, 118  S.  W. 
1048;  Hanley  v.  S., 125  Wis.  396, 
104  N.  W.  457;  U.  8.  v.  Deaver, 14 
Fed.  595.  Indictment  alleging  a 
non-ezlstlng  office l8  demurrable. 
Herrlngton  v.  S., 103  Oa.  818,  29 


S.  E.  931, 68  Am.  St  85.  Officer 
need  not  possess  legal  title  to  the 
office  and  he  may  be  either  de  Jure 
or  de  facto  an  officer.  But  en  In- 
cumbent of  an  office  created  by  an 
unconstitutional  statute  cannot  be 
guilty  of  extortion.  Klrby  v.  S"  67 
N.  J.  L.  820,  31 A.  213.  One  who 
obtains  money  by  fttlsely  represent- 
ing he  Is  an  officer  Is  guilty  of  ob- 
taining money  by  fialse  pretenaes, 
not  of  extortion.  Drake  v.  S.,  2 
Okla.  Cr.  643, 103  P.  878. 

95.  lb.,  §  390  et  seq. 

96.  S.  V.  Brown, 12  Minn.  490； 
Territory      McElroy, 1 Mont  86. 


3  C.  P. — 91 
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2.  "Did,"  etc.,  setting  out  the  individual  transaction  so 
fully  and  accurately  as  to 

3.  Show  the  demanding  or  taking  of  a  fee,  .and  what 
fee, — "did  extort  receive,  and  take,"  etc.;  its  excess  above 
the  legal  sum,  wherein,  therefore,  the  sum  which  he  had 
earned,  if  any,  should  appear;  or  the  fact  of  no  fee  having 
been  earned,  or  the  services  having  been  of  a  sort  for  which, 
the  law  provides  none;  or  the  legal  time  for  payment  not 
haying  yet  arrived. 

4.  Charge  that  this  was  done  *  *  unlawfully,  comiptly, 
deceitfully,  extorsively,  and  by  color  of  his  said  office,"  or 
words  to  the  like  effect.*7 

§  358. 1. "Extort" —" Color  of  Office."— Both  of  these 
terms  appear  to  be,  under  the  common  law,  indispensable.®* 

2.  "Wilfully,,, — found  in  some  of  the  forms,  may  be 
omitted,*®  unless  the  indictment  is  on  a  statute  employing^ 
it; 

3.  Due  or  not. ~ If  no  fee  was  earned,  or  by  law  provided, 
the  indictment  must  say  so.   If  a  fee  was  due,  it  must  state 


It  is  neceflsary  to  allege  and  prove 
official  capacity.  Drake  y.  S.,  2 
Okla.  Cr.  643, 103  P.  878.  To  de- 
mand and  receive  fees  before  they 
are  due  Is  extortion  at  common 
law.  S.  Cooper, 120  Tenn.  549, 
113  S.  W. 1048.  An  Indictment 
against  a  toll-collector  is  not  sus- 
tained by  proof  that  he  was  a  depu- 
ty sheriff.  S.  Bisaner,  97  N.  C. 
503,  2  8.  B.  368. 

97.  See  precedents.,  Archb.  Crlm. 
PI.  ft  Bv. (10th  Lond.  Bd.)  581 
(19th  Ed.)  891; 3  Chit  Crlm.  Law, 
293-301; S.  Burton,  8  Ind.  93; 
Rex  y.  Broughton,  Trem.  P.  C. Ill; 
Rex  V.  Johnson,  Trem.  P.  C. 119; 
Rex  V.  Newman,  Trem,  P.  C. 123; 
Dean  r.  S.,  9  Ga.  303,  71 S.  B.  697. 
The  evidence  must  show  the  exces- 
sive fees  were  for  real  or  pretended 
services,  and  were  demanded  from 


some  one  who  tnus  under  an  obliga- 
tion to  pay.  S.  Wainwrlght,  50 
Wash.  225,  228,  97  P.  51. 

98.  Train  ft  Heard  Prec.  203; 
P.  V.  Whaley,  6  Cow.  661.  And  Be» 
Reg.  V.  Tlddeman.  4  Cox,  C.  C.  387, 
389;  Leeman  v.  S.,  35  Ark.  438,  8T 
Am.  R.  44.  In  U.  S.  Williams,  76 
P.  223.  "Under  color  of  office"  was 
held  insufflcient  where  a  statute  for- 
bade taking  a  fee  "for  the  perform- 
ance of  any  duty."  In  Pennsylvania 
indictment  need  not  oontain  "ex- 
tort," or  "extorsively."  Com.  v. 
Brown,  23  Pa.  Super.  Ct  470. 

99.  S.  V.  Cansler,  75  N.  C.  442. 
"Corruptly."   As  to,  see  Reg; 

Tisdale,  20  U.  C.  Q.  B.  272. 

1. And  see  S.  v.  Packard,  4  Ore. 
157.  See,  -as  to  wlllfulneBB  and  cor- 
rupt Intent  Vogel  v.  Brown,  201 
Mass.  261, 87  N.  E.  686. 
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how  much  and  for  what  services.  If  not  yet  payable,  that 
fact  must  appear.  And  the  sum  extorsively  taken  must  be 
stated,  Thils,— 

§  359.  Under  this  Headi ~ it  suffices  to  say,  for  example, 
that  the  defendant,  as  constable,  travelled  iour  mUes  to 
serve  an  execution,  for  which  travel  he  was  entitled  as  mile- 
age to  sixteen  cents;  that  comiptly,  etc.,  he  extorted  thirty- 
two  cents  for  said  mileage,  whereas  but  sixteen  were  dne^ 
etc.  Again, — 

§  360. 1. For  taking  more  than  Due  on  an  Execution, 一 

the  indictment,  it  has  been  held,  must  set  out  the  recital 
therein  of  the  judgment  on  which  it  was  issued,  and  the 
names  of  the  parties  thereto.  "These  averments, ' *  said 
Dewey,  J. ' '  were  necessary  in  order  to  enable  the  party  ac- 
cused to  defend  himself  against  a  second  prosecution  for  the 
same  offense ノ,  And 一 

2.  The  Sum  due  on  the  Execution— thus  appearing,  and 
being  alleged  thus  descriptively,*  must  be  proved  as  laid.* 
But— 

§361.  The  Sum  charged  as  taken ~ extorsively  by  the 
defendant  it  not，  in  this  sense,  descriptive;  and  thongb.  a. 
stun  must  be  stated  in  allegation,®  any  other  which,  will  show 
the  offense 飞 will  suffice  in  proof.  An  averment,  for  exam- 
ple, that  twenty  shillings  were  got  extorsively,  will  be  sus- 
tained by  proof  of  one  shilling.®  , 

§362.  Summary  of  Doctrine.— In  Bum's  Justice,  tit. 
Extortion,  the  doctrine  is  epitomized,  thus: — 


2.  Halsey  v.  Sf" 1 Southard,  824; 
8.  CoggBweU,  3  Blackt  64;  Reg. 
V.  Tracy,  6  Mod.  30;  P.  v.  Rust, 1 
Calnes,  133;  8.  r.  Perham,  4  Ore. 
188;  8.  V.  Packard,  4  Ore.  157;  B. 
T.  Mairee,  4  Vroom,  142;  8.  y. 
Brown, 12  Minn.  490;  Ollvelra 
8.,  45  Oa.  665.  And  see  8.  v. 
Smythe,  33  Tex.  646,  post,  t  862. 

3.  Emory  y.  B"  6  Blackt  106. 


4.  Vol. II,  §  488. 

5.  Seany  v.  S"  6  Blackf.  403,  404. 

6.  Ante,  \  368  (8);  Hanley  8^ 
125  Wis.  396, 104  N.  W.  57. 

7.  Vol. II,  §  488b  (2). 

8.  Rex  V.  Burdett, 1 Ld.  Raynr. 
148,  149;  Spence  v.  Thompson, 11 
Ala.  746;  Rex  v.  Qlllham,  6  T.  R. 
265,  267. 
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1.  Joinder  of  Defendants. ~ Several  defendants  may  be 
jointly  indicted  when  no  fee  was  due.* 

2.  Time.—* 《 The  time  of  the  offense  must  be  alleged.^^ 

3.  Pretense. ~ **If  the  indictment  charge  that  the  de- 
fendant, as  bailiff  of  a  hundred,  tinder  color  of  office,  took  a 
stun  of  money,  without  showing  more  particularly  by  what 
pretence  it  was  taken,  it  will  be  good,  at  least  after  verdict; 
for  perhaps  he  might  claim  it  generally  as  being  due  to  him 
as  bailiff,  in  which  case  the  demand  could  not  be  otherwise 
stated." 

4.  Nothing  dne— Something. ~ Where  nothing  was 
due,  that  fact  ought  to  be  averred  ；  and  where  anything  was 
due,  the  sum  which  might  have  been  lawfully  taken  must  be 
expressed.,, " 

§  363.  Ownership ~ of  the  thing  taken  by  extortion  may 
be  laid  in  a  county  by  name,  when  the  proot  is  so.*' 

§  364. 1. If  on  a  Statute, ~ the  indictment  must  conform 
to  its  terms."  Thus, 一 

2.  "Knowingly. ' '—If  the  expression  is  "knowingly 
takes, "1" a  scienter  must  be  alleged.  And ~ 


9.  Reg.  T.  AtldnBon,  2  Ld.  RaynL 
1248. 1 Sal ヒ 882;  Lake's  Case,  8 
Leon.  268;  Com.  Dig.  Extortion,  C; 
Bast  India  Company  v.  AtklnB, 1 
Stra.  168,  176;  s.  c.  nom.  East  India 
Company  v.  Atkins, 1 comyns,  847. 

10.  Rex  V.  Roberts,  4  Mod.  101, 
103,  S  Salk.  198. 

11.  Rex  V.  Cover, 1 Sid.  91. The 
extortion  may  be  laid  generally,  'T)y 
color  of  his  offices,"  without  Bpecl- 
fying  that  the  defendant  took  the 
money  as  fee き, or  to  his  own  use.  P. 
T.  Whaley,  6  Cow.  661.  Compare, 
with  tills  case,  S.  v.  Stotts,  5  Blackf. 
460.  And  flee  Rex  v.  Robe,  2  Btra. 
^99;  Reg.  V.  Tracy,  6  Mod.  30. 

12.  Lake's  Case.  8  Leon,  268; 


Com.  Dig.  Extortion  C.  See  ante, 
S  858  (3). 

13.   S.  V.  Moore, 1 Ind.  548. 

14'.  Territory  v.  McElroy, 1 
Mont.  86;  Oliveira  v.  S.,  45  Ga.  655; 
McCarthy  v.  Territory, 1 Wy.  Sll; 
TJ.  S.  V.  Jackson,  8  Saw.  59;  Smith 
V.  S., 10  Tex.  Ap.  413;  Ferkel  v. 
P. 16  Bradw.  310.  And  see  S. 
Crowley, 10  Vroom,  264';  Mann  r. 
S.,  47  Ohio  St  556,  26  N.  E.  226; 
Culbertson  v,  Klnevan,  78  Cal. 68, 
U  P.  364;  Dean  v.  S"  9  Oa.  303,  71 
S.  E.  697;  S.  V.  Walnwright,  50 
Wash.  225.  97  P.  61. 

14a.  Crawford  v.  Joslln*  88  Vt. 
361, 76  A.  108. 
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3.  Proof  of  Knowledge. ~ If,  while  some  items  are  over- 
charged, proof  that  the  amount  taken  was  less  than  the  law 
allows  will  strongly  tend  to  establish  the  defendant's  hon- 
esty of  purpose."    Other  extortions  cannot  be  showiu" 


15.  GleaTeland  v.  S.,  34  Ala.  254. 
And  see  Spence  v. .  Thompson, 11 
Ala.  746. 

16.  C.  V.  Saulsbury, 152  Pa.  564, 
26  A.  610;  Cleaveland  v.  8"  84  Ala. 
264,  269;  Com.  v.  Shed, 1 Mass.  227; 
Cutter  V.  S.,  86  N.  J.  L. 126,  127; 
P.  V.  Whaley,  6  Cow.  (N.  Y.)  661; 
8.     Pritchard, 107  N.  Car.  921,  927, 


12  S.  B.  60.  As  a  general  propoti- 
tlon  the  extortion  must  be  done 
knowinglj  and  with  a  oorrnpt  in- 
tent and  not  merely  by  an  aeel« 
dental  over  charge.  8.  Hanna, 
99  Me.  224,  228,  68  A.  1061；  See 
alao,  as  to  knowledge.  Lane  t.  GU 
47  N.  J.  U  862, 1 A.  476. 


CHAPTER  CXX 


FALSE  IMPRISONMENT. 

Consult ~> for  the  law  of  this  offense,  and  tbe  kindred  Kidnapping,  New 
Grim.  Law,  II,  §§746-765a.  For  the  Indictment,  etc,  Dir.  ft  F.,  §§  568-672. 
And  for  mlBcellaneouB  questions  see  the  indexes  to  this  series  of  booka. 

§365. 1. Assault. ~ It  is  permissible and  convenient 
to  charge  an  assault  with  the  false  imprisomnent;  so  that, 
should  the  evidence  sustain  the  former  but  not  the  latter, 
the  defendant  may  be  Convicted  without  a  fresh  indictment. 

2.  The  Indictment ~ alleges  that  on,  etc.,  at，  etc.,  the 
defendant  "did,"  etc.,  setting  out  an  assault  and  battery 
on  X;  "and,"  by  Archbold form,  "him  the  said  X  then 
and  there  unlawfully  and  injuriously  and  against  the  will 
of  the  said  X，  and  also  against  the  laws  of  this  realm,  and 
without  any  legal  warrant,  authority,  or  reasonable  or  justi- 
fiable cause  whatsoever,  did  imprison,  and  detained  so  im- 
prisoned there  for  a long  space  of  time,  to  wit,  for  the  space 
of  ten  hours  then  next  following,  and  (where  the  fact  is  so) 
until  he  the  said  X  had  paid  to  the  said  [defendant]  the 
sum  of  five  pounds  and  five  shillings,  of  the  moneys  of  the 
said  X,  for  his  enlargement ノ.， " 

§366.  Assault  omitted. 一 Though  the  approved  prece- 
dents charge  an  assault,  still,  it  false  imprisonment  does  not 
necessarily  include  it,^®  the  indictment  will  plainly  be  good 
without  the  allegation.  Perhaps  it  will  be  good  also  if 
false  imprisonment  does  include  assault.^^ 


17.  Vol.  I,  §  438  (3);  New 
Ciim.  Law,  II，  §§  56-747.  See  ante, 
§§  63  64. 

18.  Archb.  CrInL  PI. &  Bv. (10th 
Lond.  Ed.)  470,  19th  Ed.  751; 3 
Chit.  Crlm.  Law,  835.  For  the  form 
abbreviated,  see  Archb.  New  Orlm. 
Pro.  393.    And  compare  with  Dir. 
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&  F.  §  569.  For  other  forms,  see  3 
Chit.  Crim.  Law,  835,  840.  See 
Scomer  v.  P.,  25  111., 70,  76  Am. 
Dec.  786. 

19.  New  Crim.  Law,  II,  §  747. 

20.  And  see  Herring  v.  8.，  3  Tex. 
Ap. 108. 
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- §  367. 1. On  Statute^*^'— A  Texas  statute  defines  false  im- 
prisonment to  be  "the  wilful  detention  of  another  against 
Ms  consent,  and  when  it  is  not  expressly  authorized  by 
law."  In  Florida  the  words  are,  whoever,  without  lawful 
authority,  forcibly  or  secretly  confines  or  imprisons  an- 
other person  within  this  State  against  his  will,"  shall,  etc. 
And  under  each  statute  the  courts  require  the  indictment  to 
negative  the  authority." 

2.  At  Common  Law ~ also,  the  learned  Texas  judge 
added :  "It  was  so ノ， "  And  the  above  form  from  Arch- 
hold  28  has  such  negative.  But ~ 

3.  "Unlawfully." ~ It  has  been  adjudged  adequate  to 
•say  * ' unlawfully  and  feloniously  imprisoned,"  not  adding 
"without  legal  authority;"  for  the  former  includes  the  lat- 
ter" Still,— 

§  368. 1. In  Matter  of  Evidence— if  the  imprisonment 
is  proved,  its  unlawfulness  will  prima  facie  be  presumed.^' 
But  authority  may  be  shown  by  the  defendant  in  justifica- 
tion, or  it  will  be  equally  effectual  if  it  apears  among  the 
proofs  against  him" 


20  a.  As  to  Wisconsin  statute 
isee  72  Wis.  54,  38  N.  W.  722. 

21. Redfleld  v.  S.,  24  Tex.  133; 
Barber  v.  S., 13  Fla.  675;  Water- 
man V.  S., 13  Fla.  683.  And  see  the 
Texas  cases  of  Herring  v.  S"  3 
Tex.  Ap. 108;  Woods  v.  S.,  3  Tex. 
Ap.  204;  McClure  v.  S.,  26  Tex.  Ap. 
102.  Intent. ~ Under  the  Florida 
statute  it  must  be  added,  to  cover 
terms  not  stated  In  the  text,  "with 
Intent  either  to  cause  him  to  be 
secretly  confined  or  imprisoned  in 
this  State  against  his  will,  or  to 
cause  him  to  be  sent  out  of  this 
State,"  etc.,  Ross  v.  S., 15  Fla.  55; 
"without  lawful  authority"  held  es- 
sential, Barber  v.  S., 13  Fla.  675; 
Waterman  v.  S.,, 13  Fla.  683;  "un- 
lawfully and  feloniously  imprisoned" 


held  sufficient  XT.  S.  v.  Lapointe, 1 
Morris  (Iowa),  146. 

22.  Redfleld  v.  S.,  supra.  Ac- 
cused, a  pMvate  person,  cannot  de- 
fend upon  the  grounds  that  he  had 
reasonable  grounds  for  believing  a 
certain  offense  was  a  felony  as 
ignorance  of  the  law  is  no  excuse. 
Begley  v.  Com.,  22  Ky.  L. 1546,  60 
S.  W.  847. 

23.  Ante,  §  365  (2). 

24.  U.  S.  V.  Lapoint,  Morris, 
146. 

25.  Archb.  New  Crim.  Pro.  298; 
Archb.  Crim.  PI. &  Ev. (10th  Lond. 
Ed.)  471;  Floyd  v.  S.,  7  Eng.  43,  54 
Am.  Dec.  250;  Kirbie  v.  S.,  5  Tex. 
Ap.  60;  Mitchell  v.  S.,  7  Eng.  50, 
54  Am.  D.  253. 

26.  S.  V.  James,  78  N.  C.  455; 
Floyd  V.  S.,  7  Eng.  43,  54  Am.  H 
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2.  Variance. ~ A  detention  alleged  as  by  threats  is  not 
proved  by  one  by  assault ヌ 

3.  The  J ury,— where  the  testimony  is  conflicting,  de- 
termines from  it  whether  or  not  the  party  was  imprisoned" 


250;  Coats  V.  Darby,  2  Comst  517. 
And  see  Phillips  v.  Trull, 11 Johns. 
486;  Oriswold  v.  Sedgwick, 1 Wend. 
126;  Walt  Green,  6  Par.  Cr. 186; 
Wood  V.  Kinsman,  5  Vt  688;  Gren- 
vllle  College  of  FhysiciaiiB, 12 
Mod.  S86»  387;  Kendall  v.  Powers, 
4  Met  558;  Stone  v,  Dana,  6  Met 
98;  McCully  v.  Malcom,  9  Humph. 
187. 

27.  Manor  v.  S.,  8  Tex.  Ap.  361. 
See  also  Harklns  v.  S:,  6  Tex.  Ap. 
462. 


28.   Floyd  v.  S.,  supra. 

For  False  News,  see  New  Grim. 
Law,  I,  §§  472-478;  Dir.  &  F"  S 
310;  False  Personation,  see  False 
Pretensee;  False  Pretenses,  see 
Cheats  and  False  Pretenses;  False 
Tokens,  see  Cheats  and  False  Pre- 
tenses; False  Toll-Dish,  keeping, 
see  Stat  Crimes;  Dir.  &  F"  §§  931, 
d82;  Faro  Bank,  exhibiting,  see 
Stat.  Climes;  Ferry,  see  Way; 
Fight,  Prize,  see  ante,  §  24  (2)  and 
note. 


CHAPTER  CXXI 


FORCIBLE  ENTRY  AND  DETAINER. 

t§  369, 370.  Introduction. 

371-873.  Under  English  Common  Law. 

874-  377.  Under  Old  English  Statutes. 

378-  388.  The  Modem  Procedure  with  Us. 

Consult ~> for  the  law  of  thU  offense,  New  Crim.  Law,  II,  §§  489-616.  For 
the  iodictment,  etc..  Dir.  ft  F"  §§  441-448.  And  for  miscellaneouB  quegtioni^ 
■ee  the  Indexes  to  this  series  of  books.  See  also  Fobcibia  Tbespass,  and 
Tbespass  to  Lakds,  Dir.  ft  P.,  §8  990-995. 

§369.  Complex— is  the  law  of  this  offense.  For  the 
ancient  common  law  is  blended  with  early  English  legisla- 
tion; yet  what  statutes  were  accepted  as  common  law  with 
ns  it  would  be  difficult  completely  to  define,  nor  would  the 
result  be  quite  the  same  in  all  our  States,*  And  this  mixed 
mass  of  old  law  is  variously  modified  and  superseded  in  our 
different  States.  Hence  arise  difficulties  in  these  explana- 
tions of  the  procedure.  To  disentangle  the  subject  as  far 
as  may  be, 一 

§370.  How  Chapter  divided. ~ We  shall  consider  how 
the  procedure  is,  I.  Under  the  English  Common  Law;  IE. 
Under  Old  English  Statutes;  in.  The  Modem  Procedure 
with  Us. 


I.   Under  the  English  Common  Law. 

§  371.  As  to  Indictment. ~ Because  this  offense  under  the 
old  common  law  is  not  perfectly  defined"  and  from  early 


29.  New  Crim.  Law,  II,  §§  492, 
496. 

30.  New  Crim.  Law,  II,  §  490; 
1 Rubs.  Crimes,  5th  Eng.  Ed.  404. 
Forcible  entry  is  a  misdemeanor 
under  a  statute  providing  for  of- 
fenses recognized  at  law  common 


law.  Ex  parte  Webb,  24  Nev.  238, 
51 P.  1027.  To  constitute  forcible 
entry  under  a  statute,  entry  must  be 
accompanied  by  an  act  of  violence. 
Lewis  S.,  99  Oa.  692,  59  Am.  St 
255,  26  S.  E.  496.  Person  In  pos- 
session need  not.  resist  to  eucb.  an 
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§372 


periods  the  indictment  was  on  the  old  English  or  the  mod- 
ern statutes,  the  form  for  it  is  not  quite  settled  by  adjudica- 
tion. In  the  old  books,  the  offense  is  sometimes  associated 
with  riot;  and  many  of  the  precedents  charge  it  substan- 
tially as  such,  setting  out  the  entry  or'  detainer  upon  the 
land  as  the  central  act"  But  this  allegation  of  riot  is  un- 
necessary; yet,  in  its  absence,  more  of  force  must  be  averred 
than  constitutes  a  mere  civil  trespass.  The  old  phrase 
"with  force  and  arms''  is  appropriate  in  this  offense  if 
in  any,  and  doubtless  at  one  time  it  was  essential.  But  it 
was  never  alone  sufficiently  expressive  of  the  force.  The 
better  form  of  words,  held  adequate,  is  that  the  entry,  for 
example,  was  "with  strong  hand." as  Yet  they  are  not  so 
technical  that  they  may  not  be  supplied  by  others" 

§  372.  A  Form  for  the  Indictment, ― leaving  out  of  view 
the  charging  of  the  offense  essentially  as  riot,  may  be,  for 
a  forcibly  entry,  that  on,  etc"  at，  etc.,  the  defendants,  A,  B， 
and  C,  unlawflilly,  injuriously,  and  with  a  strong  hand  en- 
tered into  a  certain  orchard  ground  and  bam  thereon  in  the 
possession  and  occupancy  of  X  and  him  the  said  X  then  and 
there  unlawfully,  injuriously,  and  with  a  strong  hand,  from 
the  said  possession  and  occupancy  of  the  said  premises,  ex- 
pelled and  put  out,  and  kept  him  out,  and  still  keep  Mm 


extent  that  he  is  actually  assaulted. 
Williams  t.  S., 120  Ga.  488,  48  S.  E. 
149;  compare,  S.  v.  Lawson, 123 
N.  C.  740,  31 S.  E.  667，  68  Am.  St. 
S44. 

31.  Rex  V.  Hampson,  Trem,  P. 
C. 191; 2  Chit  Crim.  Law,  1136  b. 

32.  Vol. II,  S  502  (1).  Marma- 
duke  V.  P.,  45  Colo.  357, 101 P.  837. 

33.  Post,  §  380;  Rex  v.  Wilson, 
S  T.  R.  357;  Rex  v.  Storr  3  Bur. 
1698;  Rex  v.  Bake,  3  Bur.  1731; 
Rex  V.  Atkyns,  3  Bur.  1706;  8.  v. 
Leathers,  31 Ark.  44;  Com.  v. 
Sattuck,  4  Cush.  (Mass.),  141. 

34.  Post,  §  379;  Reg.  v.  Dyer,  6 


Mod.  96;  Rex  v.  Bathurst,  Say.  225; 
C.  V.  Taylor,  5  Blnn.  277. 

36.  Compare  with  Dir.  &  F"  §§ 
442,  443,  and  with  the  last  section, 
and  ante,  § 16;  2  Burn.  Just  For- 
cible Entry  and  Detainer,  28th  Bd. 
p.  908;  Archb.  Crlm.  PI. &  Ev. 
(10th  Lond.  Ed.)  603;  Matthews 
Crlm.  Law,  475;  Rex  v.  Wilson,  8 
T.  R.  357;  Rex  v.  Bake,  3  Bur.  1731; 
Rex  V.  Holmes, 1 Mod.  73;  Rex  v. 
Bathurst,  Say.  225;  C.  v.  Shattuck, 
4  Cush.  141; C.  V.  Taylor,  6  Binn. 
277;  S.  V.  Tolever,  5  Ire.  452;  S.  v. 
Morgan,  Winst. 1. 246;  C.  v.  Jack- 
son, 1 Grant,  Pa.  262. 


^§  373, 374  •  FoBCiBLE  Entry  and  Detaineb.  1451 


§  373.. 1 Estate  and  Possession. ― "It  is  not  nepessary," 
says  Archbold,  "to  set  forth  or. prove  the  particulars  of  the 
prosecutor  ，s  estate  in  the  messuage,  etc.,  because  in  this  case 
there  is  no  restitution;  stating  that  X  was  possessed,  and 
proving  his  possesion,  will  be  sufficient ノ，  *®  But  his  name 
must  be  alleged  and  proved,  if  known.87  And  to  aver  the 
possession  under  a  quod  cum 一 "for  that  whereas"  he  was 
possessed ~ is,  though  not  the  usual  form,  adequate"  To 
lay  it  in  a  married  woman,  not  separated  from  her  husband, 
is  ill.39 

2.  An  Expulsion  and  Detainer, ~ Archbold  well  sug- 
gests, need  not  be  proved,  unless  where  the  prosecutor  has 
failed  to  prove  the  entry  to  have  been  forcible.  ，  ，  *。  For  the 
offense  is  evidently  complete  when  the  ill  conduct  has  gone 
fax  enough  to  constitute  the  breach  of  the  peace  which  this 
proceeding  is  to  correct." 

II.   Under  Old  English  Statutes. 

§  374.  The  Statute  of  5  Rich.  2，  stat. 1, c.  8,— fully  given 
in  "New  Cnminal  Law,"**  m  substance  merely  affirmed 
the  common  law,  not  as  to  detainers,  but  simplv  as  to  en- 


36.  Archb.  Crlm.  PI. &  Ev. (19th 
Ed.)  910;  S.  Speirin, 1 Dev.  119; 
Rex  V.  Wilson,  8  T.  R.  357;  Reg. 
V.  Soley, 11 Mod.  116;  Harding's 
Case, 1 GreeDl.  22,  Post,  §  886; 
New  Crim.  Law,  11,  §  501. 

37.  Reg.  V.  Soley,  supra. 

38.  Rex  V.  Holmes, 1 Mod.  73. 
See  Rex  v.  Knight,  3  Salk.  186. 

39.  C.  V.  Kensey,  2  Parsons,  401. 

40.  Archb.  ut  sup.  "If,  at  the 
time  the  effort  to  re-enter  Is 
made  there  be  an  exhibition,  by 
words,  acts  or  circumstances,  cal- 
culated to  intimidate  the  former 
possessor,  and  to  impress  on  him 
an  Intention  on  the  part  of  the 
person  unlawfully  detaining  the 
premises    to    hold    possession  of 


them  by  force  and  yiolence,  the  of« 
fense  Is  complete.  Ellis  v.  S., 124 
Ga.  91, 94,  52  S.  E. 147.  As  to  ne- 
cessity for  force  under  Missouri 
Statute.  S.  V.  Glenn, 130  Mo.  Ap. 
145, 108  S.  W. 1073. 

41.  New  Crim.  Law,  11,  §  490, 
504,  505;  Anonymous,  8  Salk.  187; 
C.  V.  Taylor,  5  Binn.  277;  S.  v. 
Tolever,  5  Ire.  452.  Actual  violence 
need  not  be  alleged  or  proved.  A 
breach  of  the  peace,  or  i.  e.  men- 
aces, threats  and  Intimidation  Is 
enough.  Williams  v.  S., 120  Qa. 
488,  489,  48  S.  E. 149;  following 
Blackwell  v.  S.,  74  Ga.  816. 

42.  New  Crlm.  Law,  n,  8  492 
(2V 
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tries,  not  upon  every  sort  of  property  as  at  common  law,  but 
upon  "lands  and  tenements."  The  indictment  required 
slight  changes  to  conform  to  the  statutory  terms;  but  ex- 
cept as  to  these,  it  was  the  same  as  at  common  law.**^ 

§  375. 1, Restitution  of  the  Premises ~ was  by  subse- 
quent statutes  provided  for  on  the  proceeding  for  forcible 
entry."  And  21 Jac. 1, c. 15,  extended  these  statutes  "nnto 
tenants  for  term  of  years,  tenants  by  copy  of  court-roll, 
guardians  by  knignts '  service,  tenants  by  elegit,  statute- 
merchant,  and  staple,  of  lands  or  tenements  by  them  so 
holden,  which  shall  be  entered  upon  by  force,  or  holden 
from  them  by  force. ， ， 

2.  How  describe  for  Restitution. ~ Where  restitution  of 
lands  is  sought  through  this  proceeding,  they  "must, ，， 
says  Archbold,  "be  described  with  the  same  certainty  as  in 
a  declaration  in  ejectment ノ，  And  he  adds,  if  the  estate 
"were  not  a  fee  simple,  but  an  estate  in  tail,  or  for  life 
merely,  describe  it  as  raeli."" 

§  376.  The  Indictment ~ appears  to  be  the  same  where 
restitution  is  to  be  asked,  as  is  the  statutory  one  where  it 
is  not,  except  that  this  fuller  designation  of  the  premises 
and  of  the  prior  possessor's  estate  therein  is  required  only 
in  the  former  case.  For  a leasiehold,  under  21' Jac. 1， c. 15, 
this  part  of  the  allegation  may  be  that  A,  of,  etc.,  "was  pos- 
sessed of  a  certain  messuage  with  the  appurtenances,  there 
situate  and  being,  for  a  certain  term  of  years,  whereof 
divers,  to  wit,  ten  years,  were  then  to  come,  and  are  still  un- 
expired," and  being  so  possessed,  etc" 

§  377.  On  the  Forcible  Detainer  Statutes ，一 as，  8  Hen.  6，  c. 
9,"  or  21 Jac. 1， c. 15," ~ the  indictment,  after  stating  the 
premises,  and  an  unlawful  entry  by  the  defendant  into 


43.  Archb.  CrinL  PI.  ft  Ev. (10th 
Lond.  Bd.)  600;  2  Chit  Crim.  Law, 
1186  b. 

44.  New  Crim.  Law,  II,  SS  494- 
496. 

45.  Archb.  Crlm.  PI.  ft  Bv. (19Ui 
Ed.)  907,  referring  to  Reg.  v.  Bow- 


ser, 8  Dowl.  P.  C. 128;  post,  t 
882. 

46.  Archb.  Crim.  PI.  ft  Bv.  (lOth 
Lond.  Ed.)  602,  (19th  Bd.)  909. 

47.  New  Crim.  Law,  II,  SS  494- 
496. 

48.  Ante,  S  375  (1). 
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them,  or  whatever  else  is  necessary  to  render  the  detainer 
indictable,**  may  proceed  to  aver  that  from,  etc"  until  the 
day  of  the  finding  of  the  indictment,  the  defendant,  from 
the  possession  of  the  said  premises,  did,  with  a  strong  hand, 
imlawf Tilly  and  injuriously  keep  out  the  lawful  possessor 
named,  and  did  then  and  there  unlawfully  and  forcibly  and 
with  a  strong  hand  hold  said  premises  from  him,  and  still 
•does  so  hold  the  same" 

III.  The  Modern  Procedure  with  Us. 

§  378. 1. The  Common  law  Indictment,— of  our  first 
sub-title,*^  is  available  in  any  State  having  common  law 
"CrimeSj  if  not  expressly  or  by  implication  abolished  or  mod- 
ified by  statute,"  So, 一  • 

2.  On  Old  English  Statutes, ― accepted  as  common  law 
iiu  the  particular  State,  the  indictment  may  be  equally 
founded.  Again, — 

3.  State  Statutes, ~ in  nearly  all  the  States,  provide  a 
summary  proceeding  for  regaining  possession, 一 generally 
<3ivil  in  its  nature  and  form.  The  mere  civil  remedy  is  not 
'for  consideration  here.  But  in  a  part  of  the  States  the  stat- 
utes are  also  criminal." 


49.  See,  for  Illustration,  Fltz- 
ず lliam's  Case,  Cro.  Eliz.  915;  Rex 

Oakley,  4  B.  ft  Ad.  307, 1 Nev.  ft 
58;  Rex  V.  Wilson,  3  A.  ft  B.  817, 

6  Nev.  ft  M.  625;  P.  v.  Carter,  29 

Barb.  208;  P.  v.  Fields, 1 Laiib.  222; 

Thorn  v.  Reed, 1 Pike,  480;  Floyd 

T.  Ricks,  6  Eng.  451. 

50.  Archb.  Crim.  PL  ft  Bv. (10th 
Xond.  Ed.)  602;  3  Chit.  Crim.  Law, 
1136b;  S.  V.  Harvey,  8  N.  H.  65. 

51.  Ante,  S§  871-373. 

52.  Cruiser  v.  S.,  3  Harrison, 
206;  C.  V.  Shattuck,  4  CuBh.  141; 
B.  V.  Walker,  5  Sfneed,  269.  For 
other  forms,  see  C.  v.  Jackaon, 1 
Orant  (Pa.),  262,  4  Went  PL  149. 


53.  Dotson  v.  S"  6  Coldw.  645; 
Wood  V.  Phillips,  43  N.  Y. 152; 
Hyatt  V.  Wood,  4  Johns.  150,  4  Am, 
D.  268;  P.  V.  Runkel, 9  Johns.  147; 
S.  V.  Walker,  5  Sneed,  259;  Helm  v. 
Slader, 1 A.  K.  Mar.  320;  Norton 

Sanders,  7  J.  J.  Mar. 12;  Jones 
V.  Com.,  31 Ky.  L. 1148, 104  S.  W. 
782.  A  statute  which  punishes 
forcible  entry  or  detention  "of  any 
lands  or  possessions  of  anotber/' 
punishes  a  forcible  entry  on  a  poB- 
sesBory  Inierest  or  right  The 
statute  restrains  the  owner  of  land 
from  forcibly  ejecting  a  tenant  with- 
out process.  Foust  v,  Ter.,  8  Okla. 
541, 68  P.  728. 
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4.  In  this  Sub-title, ~ not  descending  into  the  details  of 
the  criminal  statutes,  we  shall  take  a  view  of  a  few  ques- 
tions liable  to  arise  in  the  various  forms  of  procedure  ； 
partly  repeating,  and  enlarging  upon,  some  already  men- 
tioned in  this  chapter. 

§  379.  First.  The  Allegation  of  the  Force  :— 

1.  A  Form  of  Charging  the  Force,  ~ held  good,  was 
that  on,  etc.,  at,  etc.,  the  defendant  "with  an  axe  and  auger, 
unlawfully,  violently,  forcibly,  injuriously,  and  with  a 
strong  hand,  did  enter  the  dwelling-house  of"  X，  occupied 
by  him  and  family,  bored  into  the  house,  did  to  it  other 
specified  damage,  and  put  the  inmates  "in  fear  of  their 
lives. ， , " 

2.  "With  Strong  Hand,"  —  we  have  seen,"  may  be  sup- 
plied by  other  words.  And  an  allegation  not  very  dis- 
similar to  the  above,  with  this  omission,  where  the  entry 
was  into  a  dwelling-house  to  the  great  disturbance  of  the 
persons  within,  was  adjudged  good.c®  The  distinction,  not 
inquiring  now  how  important  it  is,"  should  be  borne  in 
mind,  that  the  place  in  these  instances  was  a ~ 

§  380. 1. Dwelling-house. ~ In  reason,"  and,  said  Lord 
Kenyon,  "in  the  cases  cited,  a  distinction  seems  to  have 
been  taken  between  a  forcible  entry  into  a  dwelling-house 
and  a  forcible  entry  into  other  kinds  of  property,  and  it  has 


53a.  To  be  forcible  the  entry 
must  be  accompanied  by  some 
actual  violence  or  terror  against  him 
in  poBBession.  MenacoB,  as  well  as 
force  of  arms  will  be  enough.  A 
mere  trespass  or  Illegal  entry  is 
not  enough  alone.  There  must 1)e 
an  act  accompanying  the  entry 
which  will  constitute  a  breach  of 
the  peace,  oonslBting  either  of  an 
array  of  force  threatening  ylolence, 
or  of  actual  violence  calcnlated  to 
Intimidate.  Lewis  v.  S.,  99  Qa.  692, 
694,  26  S.  E.  496,  69  Am.  St  255； 
S.  V.  Leary, 136  N.  C.  578,  48  8.  B. 


570;  S.  V.  Pollok,  26  N.  C.  305，  42 
Am.  Dec.  140;  8.  v.  Jacobs,  94  N.  C. 
950.  So  an  entry  becomes  forcible 
by  being  forbidden  by  one  haying 
a  right  to  forbid  it.  S.  v.  Robbins, 
123  N.  C.  730,  738,  31 S.  B.  669；  S. 
V.  Webster, 121 N.  C.  586. 
64.  Harding's  Case, 1 Qreenl. 22. 

56.  Ante,  §  371. 

66.  C.  V.  Taylor,  6  Blnn.  277. 
And  see  S.  v.  Tolever,  6  Ire.  462. 

57.  New  (Mm.  Law,  II.  S  499; 
S.  V.  Morgan,  Wlnst. 1, 246. 

58.  See  New  Crim.  Law,  II,  St 
497-499. 
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been  said  that  a less  degree  of  force  need  appear  in  an  in- 
dictment in  the  former  case  than  in  the  latter.""  But 
even  where  the  entry  is  into  the  dwelling,  it  will  not  suffice 
simply  to  say  "with  force  and  arms ノ,  *。  Still ~ 

2.  Even  upon  Premises  other  than  the  Dwelling-house, ― 

the  allegation  of  force  in  the  entry  need,  we  have  seen,"  be 
only  that  it  was  "with  a  strong  hand;*'®*  while  yet  these 
particular  words  are  not  essential,**  though  the  force  neces- 
sary under  the  special  facts  must  in  some  way  appear  in 
averment.** 

3.0n  Statute. ~ The  words  of  the  old  English  statutes 
were  " manu  forti,"  with  a  strong  hand;  hence  an  indict- 
ment on  them,  not  containing  these  words,  was  ill" 

§  381.   Secondly.  The  Description  of  the  Premises : ― 

No  Restitution. ~ By  the  common  law  rules,  imder  stat- 
utes prescribing  a  pimishmeiit  but  not  restitution  of  the 
premises  to.  the  rightful  possessor,  no  description  of  them 
other  than  a  general  designation,  with  the  name  of  the  per- 
son occupying  or  entitled  to  the  same"  is  necessary;  a?  nn- 
les8，  as  is  sometimes  provided  where  they  are  to  be  re- 
stored,®® but  seldom  or  never  otherwise,  more  should  be  re- 
quired by  a  statute. 

§  382. 1. If  the  Court  may  order  Restitution, _ the  in- 

and  how  to  identify  the  premises  to  be  restored"  Hence 
the  rule  for  the  description  is^  we  have  seen,  that  it  shall 


59.  Rex  V.  Wilson,  »  T.  R. 
360. 

60.  Ante,  §  371. 

61.  Ante,  |  871. 

62.  C.  V.  Sbattuck,  4'  CuBh.  141; 
S.  V.  Whitfield,  8  Ire.  816. 

63.  Rex  V.  Bathurst,  Say.  225, 
227;  Reg.  V.  Dyer,  6  Mod.  96. 

64.  Rex  V.  Bake,  8  Bur.  1731. 
See,  Lewis  v.  8.,  99  Ga.  692,  695,  26 
8.  E.  496,  where  the  matter  is  dlB- 
cussed. 

Rex  V.  Baker, 11 Mod. 


Warner's  Case,  Cro,  Eliz.  461*. 
Compare  with  McETvoy  v.  Igo,  27 
Cal.  875;  Owen  v.  Doty,  27  Cal. 
602;  Janris  v.  Hamilton, 16  Wis. 
674. 

66.  Ante,  ||  872,  874. 

67.  8.  V.  Warren, 18  Tex.  46. 
Strong  V.  S., 105  Ind. 1， 4  N.  E.  298; 
Peele  v.  S., 161 Ind.  878,  68  N.  E 


68.  Lewis  V.  Steele, 1 MiniL  88. 

69.  Bickley  v.  Nonia,  2  Brev. 
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be  the  same  as  in  an  action  of  ejectment"  Within  this 
rule,  the  words  "a  certain  close  of  two  acres  of  erable  land, 
situate  in  Shirley  township  in  the  comity  aforesaid,  being* 
part  of  a large  tract  of  land  adjoining  lands  of  Andrew 
Dimond  and  Henry  Hoshell,"  were  held  to  be  adequate  ； 
Tilghman,  C.  J.  observing:  "It  is  said  that  the  sheriff  will 
not  know  the  land  of  which  he  is  to  make  restitution.  Per- 
haps he  will  not,  until  it  is  shown  to  him  ；  for  it  is  difficult  to 
give  such  a  description  in  writing  as  would  enable  a  man  to 
find  out  the  spot  without  assistance.  The  same  difficulty 
often  occurs  in  ejectments.  ...  In  both,  the  sheriff  re- 
ceives information  from  the  party  who  is  to  receive  posses- 
sion; and  in  both,  the  court,  who  heard  the  evidence,  will 
superintend  the  execution  and  guard  against  injustice."  7i 
While  this  may  be  so  in  strict  law,  a  prudent  pleader  will 
practically  make  the  description  more  minute  and  exact" 


70.  Ante,  |  875  (2)  ；  Dean  v.  C., 
3  S.  &  It  418,  419,  420.  Centain- 
ty  to  a  reasonable  extent  only  Is 
required  in  the  descrlptioiL  Tor- 
rence  v.  C,  9  Pa,  184. 

71.  Dean  v.  C,  supra. 

72.  The  following  cases  may  be 
helpful; A  description  not  giving 
the  number  of  acres,  etc.,  may  be 
good.  Humphreys'  Case,  Cro. 
Ellz.  458*;  McNalr  v.  Rempubllcam, 
4'  Yeates,  826.  The  statutory 
demarcations  of  range,  township, 
and  section  are  not  essential;  the 
metes  and  bounds,  and  objects  of 
notoriety  In  the  neighborhood, 
win  suffice.  Mead  v.  Daniel, 2 
Port  86.  "A  certain  messuage, 
with  the  appurtenances,  for  a  term 
of  years.  In  the  district  of  Sparten- 
burg"  was  too  indefinite.  S.  v. 
Walker,  2  Brev.  256.  But  the  fol- 
lowing was  sustained:  "A  certain 
dwelling-house  and  woolen  factory, 
or  wool-carding  and  cloth-dressing 
mill  or  machine,  and  also  a  saw- 
mill. Bald  dwelling  house  situated 


on,"  etc.,  giving  the  boundarleB  zi, 
length;  "also,  said  woolen  factory, 
or  wool-carding  and  cloth-dressing 
mill  or  machine,  being  situated," 
etc.,  giving  the  boundaries;  "also, 
fiald  saw-mill,  being  situated,"  etc, 
setting  out  the  boundarleB, » "all  of 
which  is  situated  upon  lands  of  J. 
I.  J"  in  D  township,  Tioga  county, 
Pennsylvania."  C.  v.  Jackson, 1 
Grant  (Pa.),  262.  So  was  the  fol- 
lowing: "A  certain  messuage  and 
tract  of  land,  situated  in  the  town- 
ship and  county  aforesaid,  and  de- 
Bcribed  as  follows, 一 All  that  piece 
of  land  containing  seventy-six  acres 
and  one  hundred  and  fifty  perches, 
and  the  allowance  of  six  per  cent 
It  being  a  part  of  a  large  tract, 
known  as  the  Peter  JackBon  im- 
provement, adjoining  lands  of  David 
Henderson  on  the  east  Vanpool 
V.  C, 13  Pa.  391.  See  also  Clem- 
ents V.  Clinton,  Mart  &  Yerg.  198; 
Moore  v.  Massie,  3  Litt.  296;  Ward 
V.  Le^B, 1 Stew.  26;  House  v. 
Camp,  82  Ala.  641;  CaBtro  v.  Gill» 
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2.  Prove  as  laid. ― The  description  of  the  premises  to  be 
restored  must  be  proved  at  the  trial  as  laid"  Yet  in  the 
civil  proceeding  a  separable  part  only  may  be  shown,"  and 
probably  ii is  the  same  in  the  criminal" 

§383.  Thirdly.  The  Estate  of  the  Person  dispos- 
sessed ： ― 

Where  Restitution  is  to  be  asked,— we  have  seen  ^«  that 
the  books  require  the  indictment  to  set  out  the  estate 
<daimed  by  him  to  whom  it  is  to  be  made."  Yet  in  law,  this 
proceeding  settles  nothing  as  to  the  title;"  hence,  if  this 
<50iisiaeratioii  stood  alone,  the  estate  claimed  need  not  be 
averred.  But  under  the  old  English  statutes,  and  under 
some  of  our  modem  ones,  not  every  sort  of  possessory  right 
justifies  this  proceeding;  then,  of  course,  the  indictment 
must  affirmatively  show  a  right  to  which  the  statute  is  ap- 
plicable, otherwise  no  jurisdiction  over  the  case  appears. 
Consequently,  in  South  Carolina,  an  inquisition  under  8 
Hen.  6，  c.  9，  or  21 Jac. 1, c. 15，  entitling  the  ousted  person 
±0  restitution,  must,  it  is  held,  aver  what  estate  he  had,  so 
that  it  may  appear  whether  he  is  within  the  statutes,  which 
he  is  not  if  he  is  tenant  at  will  or  by  sufferance  ；  and  where 
the  allegation  was  merely  that  the  prosecutor  "was  seised 
and  possessed,,  of  the  premises  "for  a  term  of  time,"  with- 
out saying  for  what  time,  whether  for  lire  or  years,  or 
whether  it  was  still  subsisting,  judgment  was  arrested.''® 


あ Cal. 40;  Paul  v.  Silver, 16  Cal. 73; 
Moore  v.  Massle,  3  LItt  296;  Apple- 
gate  V.  Applegate, 1 Harrison,  321; 
Allen  V.  Gibson,  4  Rand.  468;  Gor- 
man V.  Steed, 1 W.  Va. 1. 

73.  Ball V.  S.,  26  Ind.  155. 

74.  Atchley  v.  Latham,  A.  K. 
Mar.  164;  Jaryis  Hamilton,  19 
AVls.  187. 

75.  And  see  post,  |  888. 

76.  New  Crlm  Law,  II,  §  501 
(3);  ante,  §  375  (2). 

77.  Taylor  Grlffltli, 7  Mod. 
115;  Reg.  V.  Depuke, 11 Mod.  273; 
Beg.  V.  Griffith,  8  Salk.  169;  Rex 

3  C.  P.— 92 


V.  Wannop,  Say.  142;  Ward  v. 
Lewis, 1 Stew.  26;  Reg.  v.  Taylor, 
7  Mod.  123;  P.  V.  Nelson, 13  Johns. 
340;  Torrence  v.  C.,  9  Pa.  184;  Rea- 
publlca  V.  Campbell, 1 Dall.  354; 
Clements  v.  Clinton,  Mart  &  Yerg. 
198. . 

78.  P.  V.  Leonard, 11 Johns.  504; 
Beeler  v.  Caldwell, 83  Mo.  84; 
Dedman  v.  Smith,  2  A.  K.  Mar. 
260;  Smith  V.  Dedman,  4  Bibb, 
192. 

79.  S.  V.  Speirln, 1 Brev.  119. 
See  also  Rex  v.  Holmes, 1 Mod.  73; 
Rex  V.  Dillon,  2  Chit  314;  S.  v. 


1458  New  Cbimikal  Pbocedube.  384, 38 & 


Hence,  with  us,  on  principle,  and  perhaps  on  authority,  the 
indictment  should  be  required  to  set  out  the  estate,  or  iiot， 
according  to  the  terms  of  the  statute.so 

§  384.  In  Proof, ~ the  seisin  alleged  is  presumed  from 
possession, ~ a  presumption  which  may  be  rebutted.®^  So 
also,  it  seems,  is  the  alleged  fact  that  the  person  ousted  is 
lessee  for  years.®* 

§  385.  Nature  of  Estate. ― * '  It  is  iminateria],  ，  ，  says  Arch- 
bold,83  "whether  the  estate  thus  proved  be  an  estate  by 
right  or  by  wrong;  for,  even  if  the  defendant  have  a  right 
of  entry,  still  his  asserting  that  right  ^with  strong  hand  or 
with  multitude  of  people,  is  equally  an  offense. within  the 
statute  as  if  he  had  no  right.  The  statute,  however,  does  not 
extend  to  a  case  ^vhere  the  party  ousted  had  the  bare  cus- 
tody of  the  premises  for  the  defendant  ；  but  it  extends  to  the- 
forcible  ouster  of  one  joint  tenant,  or  tenant  m  common,  by 


Butler,  Taylor,  262.  In  England, 
the  averment  that  the  defendants 
into  one  messuage,  etc.,  in  the  poB- 
session  of  X,  he  the  said  X  then 
and  there  being  also  seised  thereof, 
with  force  of  arms,  etc.,  did  enter, 
and  the  said  X  from  the  peaceable 
poBsesBion  with  force  and  arms, 
etc.,  did  put  out,  was  held,  after 
verdict,  to  show  such  present  seisin 
of  X  as  would  authorize  the  award- 
ing of  restitution.  Rex  v.  Hoare, 
6  M.  &  S.  266.  And  see  Respubllca 
V.  Shryber, 1 Dall. 68. 

80.  P.  V.  Leonard,  supra;  P.  v. 
Reed, 11 Wend.  157;  P.  v.  Van  Nob- 
trand,  9  Wend.  50;  P.  v.  Carter,  29 
Barb.  208;  S.  v.  Butler,  Conference, 
331;  McNalr  v.  Rempubllcam,  4 
Yeates,  326;  Rhodes  v.  Comer,  2 
Sneed,  40;  Eastman  v.  White,  3 
Ghand.  196;  Whlttaker  v.  Gautler, 
3  Gilman,  443;  Beel  v.  Pierce, 11 
111. 92;  Woodman  v.  Ranger,  30 


Me.  180;  Bush  v.  Dunham,  4  Mich. 
339;  Bryan  v.  Smith, 10  Mich.  229; 
Ellis  V.  Murray,  28  Miss.  129;  S.  v. 
Pearson,  2  N.  H.  550;  Wall  v.  Hunt; 
4  HalBt  37;  Banks  v.  Murray,  2* 
Southard,  849;  Allen  v.  Smith,  T 
Halst.  199;  Drake  v.  Newton,  3  Zab. 
Ill;  Dutton  V.  Tracey,  4  Conn.  79; 
Fortler  v.  Ballance,  5  Oilman,  41; 
Brooks  V.  Bruyn, 18  111.  639;  Phil- 
ips V.  Sampson,  2  Head,  429;  S.  v. 
Bennett,  4  Dev.  &  B&t  43;  Barnes^^ 
V.  Nicholson, 1 Penning,  326. 

81.  Archb.  Crlm.  PI. &  Ev. (10  th' 
Lond.  Ed.)  600;  P.  v.  Leonard, 11 
Johns.  504';  P.  v.  Van  Nostrand,  9- 
Wend.  60.  See  Jayne  v.  Price,  5* 
Taunt.  326, 1 Marshall, 68;  P.  v. 
Nelson, 13  Johns.  340.  "Rightful'* 
possession  need  not  be  alleged  or 
proved.  Peelle  v.  S., 161 Ind.  378^ 
68  N.  E.  682. 

82.  Rex  V.  Lloyd,  Cald.  415. 

83.  Archb.  et  sup. 
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another.  ，  ，  ®*  Evidepce  of  title  in  the  defendant  to  the  land 
is  not  admissible" 

§386. 1. Where  there  is  no  Restitution, ~ on  a  com- 
mon law  indictment,  the  possessor's  estate  need  not  be  par- 
ticularized. It  is  suflicient  to  aver  that  he  was  in  quiet  pos- 
session"  And  so  much,  at  least,  must  be  alleged"  Then ~ 

2.  The  Proof ~ need  only  establish  the  possession  as 
thus  set  out.88 

§  387.   Fourthly.  Remaining  Questions : 一 

1.  That  the  Defendant  entered  "as  Servant" ― is  not 

legally  objectionable  in  allegation,  but  superfluous;  it  need 
not  be  added  by  whom  commanded,  for  the  command  is  not 
a  justification  or  traversable.®® 

2.  Ousted. ~ By  some  form  of  words,  it  should  be  alleged 
that  the  person  entered  upon  、マ as  ousted" 

3.  Witness. 一 In  States  where  interest  disqualifies  a  wit- 
ness, one  dispossessed  by  a  forcible  entry  cannot  testify 


84. 1 Hawk.  P.  C.  (6th  Ed.),  c. 
64,  §!  32,  33. 

85.  Reg.  V.  Cokely, 13  U.  C.  Q. 

B.  521;  P.  V.  Leonard, 11 Johns. 
604.    See  Rex  v.  Williams.  9  B.  & 

C.  549,  4  Man.  ft  R.  471.  If  the  case 
appears  to  be  one  of  disputed  title 
it  should  be  dismissed.  S.  v.  Thomp- 
son, 130  N.  C.  680,  41 S.  E.  486.  But 
a  possession  based  on  mere  suffer- 
ance is  not  sufficient  to  maintain 
forcible  entry.  S.  v.  Leary, 136  N. 
C.  578,  48  S.  B.  570. 

86.  S.  V.  Speirln, 1 Brev.  119; 
ante,  §  373  (1).  And  see  Phelps  v. 
Baldwin, 17  Conn.  209. 

87.  Corlies  v.  Corlies,  2  Harri- 
son, 167;  Singleton  v.  Finley, 1 
Port.  144;  Phelps  v.  Baldwin,  supra. 
And  see  C.  v.  Bigelow,  3  Pick.  31; 
S.  V.  Bennett,  4  Dev.  ft  Bat.  43; 
Burt  V.  S.,  3  Brev.  413. 

88.  S.  V.  Wilson, 1 Ire.  32. 


89.  Rex  V.  Burgess,  2  Rawm. 
84. 

90.  Rex  V.  Waite,  4  Mod.  248； 
Rex  V.  Dorny,  Holt,  267, 1 Ld.  Raym. 
610. 

"Expelled" —" DiMelsed ノ'  Where 
the  entry  is  upon  a  tenant  for  ye&ra, 
the  word  should  be  "expelled/*  and 
not  "disseised."  Rex  v.  Walte, 
supra.  But  where  the  person  en- 
tered upon  has  a  freehold,  "dis- 
seised" Is  the  proper  word.  Reg.  v. 
Griffith,  3  Salk.  169.  The  allegation 
that  the  prosecutor  was  disseised, 
necessarily  implies  a  previous 
seisin.    C.  v.  Fitch,  4  Dall.  212. 

Where  Inquisition.  An  Indict* 
ment  on  8  Hen.  6/  c.  9,  or  21 Jac. 1, 
c. 15,  need  not  show  that  the  inqui- 
sition was  taken  at  the  place  alleged 
to  be  forcibly  entered  ；  otherwise  as 
to  a  conviction  on 15  Rich.  2,  c.  2. 
S.  V.  Speirin, 1 Brev.  119. 
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against  the  wrong-doer  in  any  proceeding  wherein  he  may 
have  restitution" 

4.  A  Verdict— that  the  defendant  "unlawftilly  and  with 
a  strong  hand  detained,  ，  ，  does  not  also  affirm  the  entry  un- 
lawful" 

§388. 1. Duplicity. ~ A  count  charging  a  forcible  en- 
try and  forcible  detainer  has  been  adjudged  not  double" 

2.  A  Conviction  for  a  Separable  Part ~ of  what  is  al- 
leged, and  an  acquittal  of  the  rest,  where  all  is  not  proved, 
may  be  had  as  in  other  criminal  cases." 


91.  Rex  V.  Williams,  9  B.  &  C. 
649,  4  Man.  &  IL  471;  Rex  v. 
Beaven,  Ryan  ft  Moody,  N.  P.  242. 

92.  S.  V.  Godsey, 18  Ire.  348.  And 
see  SherriU  v.  Nations, 1 Ire.  325; 
Altree  v.  Moore, 1 Ore.  350;  Boxlej 
V.  Collins,  4  Blackf.  320;  Raymond 
V.  Bell, 18  Conn.  8h 

98.  C.  V.  Miller, 107  Pac  276. 
94.   C.  V.  Rogers, 1 S.  &  R. 124; 
P.  V.  Anthony,  4  Johns.  198;  Swartz- 


welder  v.  U.  8.  Bank, 1 J.  J.  Mar. 
38;  S.  V.  Ward, 1 Jones,  N.  C.  290; 
ante,  §  382  (2).  An  allegation  of 
forcible  entry  on  land  in  posses- 
Blon  of  owner,  and  on  same  prem- 
ises in  poBseBsion  of  tenants,  in  sep- 
arate counts,  is  not  double.  S.  v. 
Robblns, 123  N.  C.  730,  31 8.  B.  669, 
68  Am.  St  841. 


CHAPTER  CXXn 


FORCIBLE  TRESPASS. 

Consult for  the  law  of  this  offense.  New  Crim.  Law»  U,  ||  617-620«; 
lilso  I,  II  636-639.  Fbr  the  Indictment,  etc..  Dir.  ft  F ，！ |  449-462. 

§  389. 1. In  this  Chapter, ~ we  shall  consider  the  pro- 
cedure for  the  offense  treated  of  under  the  same  title  in 
"New  Cnminal  Law ノ, 

2.  Statutory  Trespasses  on  Land, — and  some  sorts  of 
whai  in  these  volumes  is  termed  malicious  mischief,  oc- 
casionally denominated  forcible  trespass,  are  not  for  this 
place. 

§  390. 1. The  Common  law  Indictment ~ does  not  great- 
ly differ  from  that  for  forcible  entry;  the  breach  of  the 
peace  being  there  about  real  estate,  and  here  personal"  As 
to  some  of  the  averments, ― 

2.  "Against  his  Will,, — The  North  Carolina  court 
deems  that  at  common  law  it  is  not  absolutely  necessary  to 
lay  the  taking  of  the  goods  as  "against  the  will"  of  the 
possessor;  yet  if  these  words  are  not  employed,  others  of 
line  import  must  be.®''  Also, 一 

3.  Possession ~ Strong  Hand. ~ Actual  possession  of  the 
thing  should  be  averred  ；  adding  that  the  defendant,  with 
a  strong  hand,  took  it,  etc"  Again, ― 

§  391.  Presence  of  Owner.— It  mnst  be  further  alleged 
that  the  taking  was  in  the  presence  of  the  owner,  and  from 
his  actual  possession.  To  say  simply  that  it  was  from  nis 
possession  is,  therefore,  doubly  inadequate" 

§392.    Defendant's  Knowledge— Breach  of  Peace. 一 

Wtere,  in  a  Virginia  case,  the  offense  was  perhaps  not 
technically  a  forcible  trespass,  and  the  indictment  was  at 

95.  Ante,  SS  871,  872.  98.   8.  v.  MUIs ま 2  Der.  420. 

96.  See,  for  forms.  S.  r.  Arm-  99.  S.  v.  Watklnt,  4  Hmnph.  S6(L 
field,  5  Xre.  207,  208;  S.  v.  Mills,  2  And  see  8.  v.  Ray ま 10  Ire.  89;  S.  v. 
Dev.  420.  Walker, 10  Ire.  284. 

97.  8.  V.  Armfleld,  8  Ire.  207. 

(1461) 


1462 


New  Cbiminal  Pbocbdube.         もる 393-395 


common  law,  an  allegation  that  the  defendant  rescued  from 
the  sheriff's  bailee  goods  which  had  been  distrained  for  pub- 
lic dues,  not  adding  that  he  knew  in  what  right  the  sheriff 
held  them,  was,  for  lack  of  this  averment,  adjudged  ill.  So 
also  was  the  mere  charge  that  the  taking  of  a  horse  was 
{'with  force  and  arms,,,  and  done  '  *  unlawfully  and  injur- 
iously, ' ^  because  not  describing  the  act  as  a  breach  of  the 
peace.  ^  Moreover, 一 

§  393.  All  the  Elements.— It  was  held  inadequate,  as  not 
comprehending  all  the  elements  of  an  indictable  offense,  to 
say  that  on,  etc.,  at，  etc.,  the  defendant,  with  force  and  arms, 
one  chestnut  sorrel  mare,  the  property  of  John  A.  Park,  did 
unlawfully  and  forcibly  take  from  and  out  of  the  possession 
of  the  said  John  A.  Park.^ 

§  394.  On  Statute. ~ The  indictment  on  the  Virginia  stat- 
ute may  omit  the  words  "but  not  feloniously,,,  because  they 
are  not  a  part  of  the  description  of  the  offense.  It  must  al- 

another,  and  that  the  taking  was  done  ' '  knowingly  and  wil- 
fully without  lawful  authority,"  which  are  the  statutory 
words, 

§395. 1. Variance ~ (Deer— Deer  Skin)  .—A  charge  of 
taking  forcibly  a  slain  deer  is  not  supported  by  evidence  of 
thus  taking  a  deer's  skin,  severed  from  its  body;  And ~ 

2.  Superfluous  Averment  of  Presence, ~ Where  it  was  al- 
leged that  A  was  present  forbidding  the  trespassers,  and 
this  was  superfluous  because  the  possession  of  himself  and 
the  presence  oi  his  family  were  sufficient,  yet  by  special  ver- 
dict he  was  found  have  been  absent,  the  variance  was  ad- 
judged fatal.  Said  Nash,  J. :  "  The  charge  in  the  indictment, 
and  that  set  forth  in  the  special  verdict,  are  distinct  and 
several. ， ， ® 

5.  S.  V.  Hemphill, 4  Dev.  &  Bat* 
109. 

6.  S.  V.  Walker, 10  Ire.  234,  236. 
For  Foreign  Enlistment  Act,  see 

Neutrality  Laws,  New  Grim.  Law, 
I,  §§  481-485,  and  particularly  S 
Dir.  ft  F.,  §S  759,  760. 


1.  C.  V.  Israel, 4  Leigh, 

2.  8.  V.  Farnsworth, 10  Terg. 
261. 

3.  Dye  v.  C.,  7  Grat  662. 

4.  C.  V.  Israel, 4  Leigh,  676;  C. 
T.  Percavll, 4  Leigh, 


CHAPTER  CXXm. 

FORBSTALLING. 

Consult— for  the  law  of  this  offense.  New  Crlm.  Law,  I,  ||  618-526;  and 
compare  with  the  title  Engbossiko. 

§  396.  Indictment.— The  following  is  an  English  form  of 
the  indictment  for  this  offense  ： 一 

"That  A,  late,  of,  etc.,  in  the  comity  of,  etc.,  on,  etc.,  at 
the  parish  aforesaid,  in  the  comity  aforesaid,  unlawfiilly 
<iid  buy  and  cause  to  be  bought,  of  and  from  one  X,  three 
hundred  pounds  ，  weight  of  meat,  for  the  sum  of  eight 
pounds  six  shillings,  as  he  the  said  X  then  and  there  was 
<5oming  towards  London,  to  wit,  to  a  certain  market  called 
Newgate  Market,  in  London  aforesaid,  to  sell  the  said  meat, 
and  before  the  same  was  brought  into  the  said  market 
where  the  same  should  be  sold;  in  contempt  of  our  said 
lady  the  queen  and  her  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of 
our  lady  the  queen,  her  crown,  and  dignity ノ,  ^ 

§  397.  Under  the  Title  Engrossing, 一 in  this  volume,  are 
observations  and  references  to  places  in  the  books,  useful 
to  be  consulted  in  the  present  connection. 

'7,  Matthews  Crlm.  Law,  476.  633;  Rex  v.  Waddington, 1 East, 
And  see  2  Chit.  Crlm.  Law,  532,  143. 


(1463) 


CHAPTER  CXXIV 


FORGBRY  OF  WRITINGS  AND  ITS  KINDRED  OFFENCES. 

II       898.  IntroductloiL 

899-426.  In  General  of  Indictment. 

427-436.  In  General  of  the  Bvldeiice. 

487-474.  In  Particular  Forms  of  Offending  and  Law. 

475-486.  QaestlonB  of  Practice. 

Consult ― for  the  law  of  these  offenses.  New  Crim.  Law,  II,  ||  621-612. 
For  the  indictment,  etc.,  Dir.  it  F.,  SI  453-480.  And  compare  with  the  title 
CounTJuurmrmo,  etc.  For  considerable  numbera  of  miscellaneous  ques- 
tionsy  Bee  the  indexes  to  this  serlOB  of  books. 

§  398.  How  Chapter  divided. ~ We  shall  consider,  L  In 
General  of  the  Indictment;  11.  In  General  of  the  Evidence : 
m.  The  Indictment  and  Evidence  in  Particular  Forms  of 
Offending  and  of  l^aw;  IV.  Questions  of  Practice. 

I.  In  General  of  the  Indictment 

§  399.  Allied  to  Attempt ~ and  Cheat. ~ Forgery  being  in 
its  ongin  and  nature  a  cheat,  attempted  or  accomplished,® 
the  indictment  for  it  is  drawn  in  a  general  way  after  the 
principles  explained  under  the  titles  "Attempt"  and 
* 《 Cheats.  ，  ，  But  being  more  illumined  by  adjudications  than 
those  offenses,  we  shall  not  here  have  much  occasion  to 
look  into  those  titles. 

§  400. 1. Allege  and  Prove. 一 The  essentials  of  forgery 
proper,  to  be  alleged  and  proved,  are  three, ~ 

(1) A  writing  in  terms  to  be  apparently  of  legal  effi- 
cacy. 


8.  New  Crim.  Law,  I,  §  672  and 
note;  11,  §§ 148,  167,  158,  168,  621. 

9.  New  Crim.  Law,  n,  §S  623- 
571;  P.  V.  Bellafont, 11 Cal. Ap.  492, 
105  P.  426;  Ter.  v.  Delftnd,  3  Okla. 
373,  41 P.  618;  King  v.  S.,  48  Pla. 
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31 So.  254;  S.  V.  Van  Auken, 
98  Iowa,  674,  68  N.  W.  454;  8.  r. 
Alexander, 113  La.  747,  87  So.  711; 
P.  V.  Dougherty,  246  111.  45S,  92  N. 
E.  929. 
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(2)  An  evil  intent,  of  the  sort  deemed  in  law  fraudulent, 
in  the  mind  of  the  defendant.*^ 

(3)  A  false  making  of  such  writing." 

2.  In  the  Connected  Offenses, — as,  the  uttering  and  the 
like, ~ for  the  third  of  these  elements  is  substituted  a 

and  the  defendant's  knowledge  that  the  paper  is  forged" 

§401. 1. The  Indictment  for  Forgery  Proper, ~~ in  its 

ordinary  common  law  form,  where  an  individual  is  the  in- 
tended victim,  avers  that  on,  etc.,  at,  etc.,  the  defendant,  con- 
triving and  intending  to  injure  him^®  giving  Ms  name,  dia 
falsely  and  fraudulently  [where  the  offense  is  felony,  say 
feloniously]  forge  and  counteneit  a  certain  writing  on 
paper,  purporting  to  be,  etc.,  [for  example,  a last  will  and 
testament,  etc.],  the  tenor  whereof  is  as  follows  [setting 
out  the  writing  verbatim']^  with  intent  to  injure,  impover- 
ish, and  defraud  [or  cheat  and  defraud]  the  said,  etc.," 

2.  For  the  Connected  Offenses ~ the  indictments  set  out 
the  forged  instrument  verbatim,  the  defendant's  knowledge 
that  it  is  spurious,  his  criminal  intent,  and  the  act  distin- 
guishing the  particular  form  of  offense" 


10.  lb.,  §S  596-601; S.  V.  BJornaas, 
88  Minn.  301, 42  N.  W.  980;  8.  v. 
Wolf, 122  N.  C. 1079,  29  S.  E.  841; 
Barnes  v.  Com., 101 Ky.  556,  41 S. 
W.  772;  Jones  v.  8.  (Tex.  1902),  69 
8.  W. 143;  8.  V.  Sturgeon, 127  La. 
459,  53  So.  703;  P.  v.  Brown, 126 
N.  Y.  S.  822;  P.  V.  Corrigan, 129  A. 
D.  75, 113  N.  Y.  8.  513;  Goodman  v. 
P.,  288  m 164,  157,  81 N.  B.  880. 

11. lb"  §S  572-595,  602,  608;  aTd 
S.  V.  Grayder,  44  La.  Ann.  962,  82 
Am.  St.  358, 11 So.  573：  S.  v.  Fbrd, 
38  La.  Ann.  797;  S.  v.  Webster,  88 
8.  C.  56,  70  8.  E.  422;  P.  v.  Pfeiffer, 
243  111.  200,  90  N.  B.  680. 

12.  Poflt,  S  425. 

13.  This  sort  of  introduction, 
evidently  superfluouB* 1b  not  always 
retained. 


14,  See,  for  llluBtratlve  forms: 
Dir.  ft  P.,  §§  460,  461;  Archb.  Crim. 
PI. &  Ev. (10th  Lond.  Ed.)  391; 
Train  ft  Heard  Prec.  228;  3  Chit 
Crlm.  Law,  1044  et  seq.;  S.  v. 
Kroeger,  47  Mo.  552;  Reg.  v. 
Rinaldi,  Leigh  &  C.  330,  9 
Cox  C.  C.  391;  Phelps  v.  P., 
6  Hun,  428,  72  N.  Y.  365;  Rex  v. 
Reeves,  2  Leach,  808,  819;  Mesenre 
V.  C, 137  Mass.  109;  S.  v.  Maas,  87 
La.  Ann.  292;  S.  v.  Tlsdale,  89  La. 
Ann.  476,  2  So.  406;  Shannon  v. 
S., 109  Ind.  407, 10  N.  E.  87;  S.  v. 
Fries,  53  Ind.  489;  May  v.  S., 17 
Tex.  Ap.  213;  Agee  v.  8" 113  Ala. 
52,  21 So.  207. 

15.  See  8.  Cook,  52  Ind.  674; 
Harrison  v.  S.,  36  Ala.  248;  P.  v. 
Van  Keuren,  5  Par.  Cr.  66:  Bnck- 
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§402.  Ordinarily  Sufficient— are  these  allegations;  but 
the  offense  in  all  its  elements  must  be  made  affirmatively 
to  appear.  To  accomplish  which,  it  is  sometimes  necessary 
to  set  out  also  an  explanatory  fact,  a  foreign  law,  or  other 
matter  special  to  the  individual  case,  as  well  as  to  cover  by 
averment  the  terms  of  the  statute  on  which  the  indictment 
is  drawn" 

More  minutely, ~ 

§  403.  First.  The  Setting  out  of  the  Forged  Instrvn 
ment : — 

By  its  Tenor. ~ As  explained  in  the  first  volume,"  the  in- 
dictment by  the  common  law  rules,  whether  for  forging  a 
writing,  for  uttering  it,  or  for  having  it  in  possession  with 
the  intent  to  utter  it,  must  set  it  out  by  its  tenor;  its  mere 
substance,  or  effect,  will  not  suffice.  The  object  of  which 
requirement  is,  as  usually  stated,  to  enable  the  court  to 
judge  whether  or  not  the  instrument  is  one  whereof  forgery 
may  be  committed."  But ~ 


land  V.  C.,  8  Leigh,  732;  C.  v.  Cas- 
tles, 9  Gray,  123;  P.  v.  Ellenwood, 
119  Cal.  166,  51 P.  663. 

16.  For  illustration,  see  Reg.  v. 
Rinaldi,  Leigh  &  C.  330;  Reg.  v. 
Toahack, 1 Den.  C.  C.  492,  4  Cox 
C.  C.  38;  Rex  v.  Szudurskle, 1 
1 Moody,  429;  C.  v.  Spilman, 124 
MasB.  327,  26  Am.  R.  668;  Rem- 
bert  V.  S"  63  Ala.  467,  25  Am.  R. 
639;  Moore  S.,  83  Qa.  225;  S.  v. 
Wheeler, 19  Minn.  98;  C.  v.  Hinds, 
101 MasB.  209;  Reg.  v.  Boardman, 
2  Moody  &  It  147,  2  Lewln,  181; 
Rex  V.  Thompson,  2  Leach,  910; 
Testick's  Case, 1 East, 181 note; 
Rex  V.  Barton, 1 Moody,  141; S.  v. 
Thorn,  66  N.  C.  644;  Bynam  v.  S., 
17  Ohio  St  142;  Drake  v.  S., 19 
Ohio  St.  630.  And  see  S.  v.  Cook, 
52  Ind.  574. 

17.  Vol. II,  §§  559-663. 

18.  S.  V.  Jones, 1 McMul.  236,  86 


Am.  D.  257;  S.  v.  Dourdon,  2  De，. 
443;  S.  V.  Atkins,  6  Blackf.  458; 
Mason's  Case, 1 Bast,  180,  note; 
Dana  v.  8"  2  Ohio  St.  91; S.  v. 
Witham,  47  Me.  165;  S.  v.  Twitty, 
2  Hawks,  248;  S.  v.  Bonney,  34  Me. 
383;  U.  S.  V.  Flsler,  4  Bis.  59;  S.  v. 
Covington,  94  N.  C.  913,  55  Am.  R. 
660;  ThomaB  v.  S., 18  Tex.  Ap.  213; 
Smlth  V.  S., 18  Tex.  Ap.  399;  U.  S. 
V.  Britton,  2  Mason,  464;  S.  v.  Stu- 
art, 61 Iowa,  203, 16  N.  W.  91; Mor- 
ris V.  S„ 17  Tex.  Ap.  660;  Glenn  v. 
S., 116  Ala.  483,  23  So. 1; BvaziB  v. 
S"  94  Ark.  400, 127  S.  W.  743;  Cross- 
land  V.  S.,  77  Ark.  537,  92  8.  W.  776; 
Bennett  v.  S.,  96  Ark.  101, 131 S. 
W.  213;  P.  V.  TUden,  242  111.  536, 
90  N.  E.  218;  Com.  v.  Brewer,  24 
Ky.  L.  72,  67  S.  W.  994;  P.  v.  Chre- 
tien, 137  Cal.  450,  70  P.  305;  Lut- 
trell V.  S.,  85  Tenn.  286, 1 S.  W. 
886;  S.  V.  McNaspy,  58  Kan.  691. 6 ひ 
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§  404.  Ir  the  Instrument  is  Lost  or  Destroyed,— or  in 

the  def endam 's  possession,  or  otherwise,  where  access  to  it 
cannot  be  had,  the  disabling  fact  may  be  averred,  whereon 
the  substance  will  suffice.i*  Yet  without,  at  legist,  the  sub- 
stance, the  indictment  will  be  ill,  though  alleging  all  that  is 
possible.*^ 

§405.  The  Word  "Tenor ，"一 though  the  better  one  in 
the  averment  of  tenor,  is  not  inaispensable,^^ 一 a  question 


p.  895,  38  L.  R.  A.  756;  S.  v.  Leon- 
ard, 171 Mo.  622,  71 S.  W. IOI7,  94 
Am.  St.  798;  Dayls  v.  S.,  58  Neb. 
465,  78  N.  W.  980;  Pierce  v.  S"  38 
Tex.  Cr.  604,  44  S.  W.  292. 

19.  P.  V.  Badgley, 16  Wend.  63; 
Orozdale  v.  S., 1 Head,  139;  S.  v. 
Parker, 1 D.  Chip.  298：  Hooper  v. 
S.,  8  Humph.  93;  Stephens  v.  8., 
Wright,  73;  TJ.  S.  V.  Britton,  2 
Mason,  464;  Munson  v.  8"  79  Ind. 
ち 41; P.  V.  Tilden,  242  IlL  636,  90  N. 
E.  218;  S.  V.  Peterson, 129  N.  C. 
556,  40  S.  E.  9;  West  v.  S.,  45  Fla. 
118,  33  So.  864;  S.  v.  Imboden, 1&7 
Mo.  83,  67  S.  W.  536. 

20.  Wallace  v.  P.,  27  111. 46.  See 
Vol. 11,  496,  497,  498,  547.  In  New 
York,  the  following  indictment  web 
sustained  on  proof  that  the  forged 
inBtrument  was  in  the  hands  of  the 
<lefendaiit:  That  on,  etc り at,  etc, 
the  defendant,  Samuel  Kingsley, 
"did  falsely  and  feloniously  make, 
forge,  and  counterfeit,  and  did  then 
and  there  willingly  and  feUmiously 
act  and  assist  in  the  false  making, 
forging,  and  counterfeiting  of  a 
<^rtaln  .  false,  forged,  and  counter- 
feited bond  and  writing,  obligatory 
for  the  payment  of  money,  bearing 
<late  on  some  day  to  the  Jurora 
aforesaid  unknown,  in  a  penal  sum 
to  the  Jurors  aforesaid  unknown, 
with  a  condition  thereunder  writ- 


ten for  the  payment  of  a  certain  sum 
to  the  Jurors  aforesaid  unknown, 
at  some  day  thereafter  to  the  Jurors 
aforesaid  unknown,  with  interest 
thereon  to  the  said  Samuel  Kings- 
ley,  purporting  to  have  been  exe- 
cuted by  one  George  Bockhoven, 
late  of,  etc.;  which  said  false, 
forged,  and  counterfeited  bond  and 
writing,  obligatory  for  the  paTment 
of  money,  is  in  the  posgeBsion  and 
custody  of  the  said  Samuel  Kings- 
ley;  with  intent  to  defraud  one 
John  Sinclair,  against  the  form  of 
the  statute/'  etc.  P 一  v.  Kingsley,  2 
C3ow«  522, 14  Am.  D.  520.  In  a  Ver- 
mont case,  where  also  the  writing 
was  alleged  to  be  in  the  defendant's 
poBsesBion,  so  could  not  be  more 
particularly  described.  It  was  held 
inadequately  set  out  as  "a  certain 
writing,  purporting  to  be  a  bond, 
with  oondition  thereto  annexed, 
signed,  sealed,  and  executed  by  A, 
B,  and  C,  and  dated  Jan.  8th,  1853." 
S.  V.  BrlggB,  34  Vt.  501.  And  see  C. 
V.  Clancy,  7  Allen,  537;  Mathena  v. 
S.,  20  Ark.  70;  C.  v.  Spllman, 124 
Mass.  327,  26  Am.  R.  668. 

21. Rex  V.  Powell, 2  W.  Bl. 787, 
1 Leach,  77;  2  East  P.  C.  976;  S.  v. 
Atkins,  6  Blackf.  458;  Dana  v.  8., 
2  Ohio  St.  91; TJ.  S.  V.  Hinman, 
Bald.  292;  U.  S.  v.  Mason, 12  Blatch. 
497.  **In  substance  as  follows"  was 
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already  considered" 

§  406.  The  Copy, ~ in  a  recital  by  tenor,  should  closely 
follow  the  original"  But  a  variance  in  the  spelling,  where 
the  sound  is  preserved,  will  not  vitiate  it"  A  bank-note 
was  recited  as  payable  to  "E. lymour,"  and  the  note  in 
evidence  was  to  "E.  Seymoiir":  tnis  wfis  ill.^*  And  the 
STim,  for  example,  averred  in  an  order,  must  be  exactly 
the  same  in  the  proofs"  If  the  forgery  of  the  name  is  by 


held  sufficient  In  Byans  v.  8.,  94 
Ark.  400， 127  8.  W.  743.  Where  an 
indictment  attempts  to  set  forth  an 
Instrament  according  to  its  tenor, 
it  ifl  sufficient  to  use  any  form  of 
expression  indicating  that  a  copy 
set  forth  is  exact  as  "in  the  words 
and  figures  following/*  "aa  follows/' 
"that  is  to  gay"  but  alleged  tbat 
a  note  "is  in  substance  as  follows," 
-to-wlt" iB  fatally  defective.  P.  v. 
Tilden,  242  111.  636,  90  N.  B.  218. 

22.  Vol. 11，  IS  559  (3),  561. 

23.  Lnttrell  v.  S.,  85  Tenn.  232, 
4  Am.  St  760, 1 S.  W.  886;  Ca^e 
V.  S"  39  Tex.  Cr.  Ap. 109.  44  S.  W. 
1097;  Bedford  v.  S.,  60  Tex.  Cr.  Ap. 
83, 131 S.  W.  314;  "in  the  words 
and  figures  following,"  "that  la  to 
•ay/*  "88  follows,**  may  be  used  but 
not  "In  substance  as  follows,  to- 
wlt,"  when  tbe Indictment  sets  out 
the  writing  by  Its  tenor,  P.  v.  Til- 
den, 242  IlL  636,  90  N.  E.  218. 

24.  Vol. II,  §  662;  8.  v.  Bean, 19 
Vt.  530;  Rex  v.  Cooke,  2  Bast  P. 
C.  921. 

Illegible.  How  where  the  word 
la  Illegible,  Bee  Mathena  v.  8.,  20 
Ark.  70;  C.  V.  Clancy,  7  Allen,  637; 
Rex  V.  Woods,  Jebb,  116;  Buckland 
V.  C,  8  Leigh,  782;  U.  S.  v.  Mason, 
12  Blatch.  497;  Agee  v.  &" 118  Ala. 
52,  21 So.  207;  MeClellan  S.,  82 
Ark.  609,  611;  Bench  v.  8"  63  Ark. 


488,  39  S.  W.  360;  P.  v.  Mnnroe 
(Cal.  1894),  83  P.  776;  P.  v.  Smithy 
103  Cal.  563,  37  P.  616;  (initials  not 
material);  P.  v.  Dole, 122  CaL  486» 
56  P.  581, 68  Am.  St.  50;  Telfair  v. 
S"  66  Fla.  104,  47  So.  863;  Allgood 
V.  8.,  87  Ga.  668, 13  S.  B.  569;  Hale 
V.  S., 120  Ga.  183,  47  S.  B.  681; 
Langdale  v.  P., 100  111.  268,  268; 
Trask  v.  P., 151 111.  523,  88  N.  EL 
248;  Garmire  v.  8" 104  Ind.  "4, 
446,  4  N.  E.  54;  Stewart  8.,  m 
Ind.  505,  508, 16  N.  E. 186;  S.  T. 
Blanchard.  74  Iowa,  628，  88  N.  W. 
619，  520;  Sutton  v.  Com.,  97  Ky. 
308,  80  8.  W.  661, 17  Ky.  L. 184; 
S.  V.  Oryder,  44  La.  Ann.  962,  966^ 
11 So.  573,  32  Am.  St.  368;  S.  v. 
Harl, 187  Mo.  262,  88  8.  W.  919; 
Roueh  V.  S.,  84  Neb.  325,  51 N.  W. 
756;  S.  V.  Collins^ 115  N.  Car.  716， 
20  S.  E.  452;  Westbrook  v.  8.,  2t 
Tex.  Ap.  401'  403,  5  S.  W.  248;  Las- 
Biter  V.  S.,  85  Tex,  Cr.  540,  34  8.  W. 
751;  Davis  V.  S.,  37  Tex.  Cr.  218.  8» 
S.  W.  206;  S.  DufflekU  49  W.  Va. 
274,  38  S.  B.  577. 

25.  Porter  v.  S., 15  Ind.  438;  S. 
V.  Carlson, 145  Iowa,  154, 123  N.  W. 
765. 

26.  S.  V.  Smith,  78  N.  C.  462. 
And  see  S.  v.  Pay,  66  Mo.  490.  If 
It  is  In  figures  In  the  writing,  it 
mnst  be  so  also  in  the  indictment. 
Rex  V.  Powell,  Bayley  Bills,  Btb 
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initials,  the  full  name  in  the  indictment  will  work  a  va- 
riaii"e.27  And  in  some  circumstances,  even  the  misspelling 
of  such  name  will  be  fatal" 

§  407. 1. The  Entire  Operative  Writing ~ even  to  im- 
material words  in  it,  must  be  set  out,  yet  not  what  is  put 
around  or  attached  to  it  for  ornament  or  convenience,  un- 
less the  pleader  chooses.^®  Thus, 一 

2.  Figures  in  the  Margin— of  a  bill  of  exchange  are  not 
a  part  of  it,  but  an  index  to  it  ；  so  that,  for  example,  forgery 
is  not  committed  by  altering  them  to  correspond  to  the  bill 
itself .30  Therefore  an  indictment  for  forging  such  bill  need 
not  mention  its  marginal  figures.®^  Again, — 

3.  Ornaments— Number. ~ The  number  of  a  bank-bill, 
and  the  devices,  figures,  and  words  in  the  margin,  intro- 
duced for  ornament  or  to  prevent  counterfeiting,  need  not 
be  averred.^2  So, — 


662,  563;  S.  v.  Carlson, 145 
Iowa,  154, 123  N.  W.  765;  Burresa 
V.  Com.,  27  Gratt  (Va.)  934,  544. 

27.  S.  V.  Pay,  Bupra.  Where  the 
initial  thus  required  is  given  in  the 
Indictment,  no  averment  of  the 
name  it  stands  for  is  necessary. 
Rex  V.  Powell,  supra.  Compare 
with  S.  V.  Bibb,  68  Mo.  286. 

28.  McClellan  v.  S"  32  Ark.  609; 
but  compare  Read  v.  S.,  63  Ark.  618, 
40  S.  W.  85;  Nichols  v.  3.，  39  Tex. 
Cr.  Ap.  80,  44  S.  W. 1091. 

29.  Griffin  8., 14  Ohio  St.  55, 
and  cases  cited  in  the  subsequent 
notes.  That  superfluous  words  In 
the  instrument  must  be  set  out  Is 
evident,  because  otherwise  there 
will  be  a  variance  between  allega- 
tion and  proof.  Vol. II,  S§  488,  562; 
ante,  §  406;  Thomas  v.  S., 103  Ind. 
419,  435,  2  N.  E.  808;  Johnson  v. 
8.  (Tex.  1905),  99  S.  W.  404;  Mack- 
quire  V.  8.,  91 MisB.  151, 44  So.  802; 
Haslip  V.  S., 10  Neb.  590,  592,  7  N. 


W.  331; S.  V.  Ridge, 125  N.  C.  655, 
34  S.  E.  449.  An  Indictment  Betting 
out  the  whole  instrument  need  not 
Bet  out  the  alterations  constituting 
the  forgery.  Bennett  v.  8"  96  Ark. 
101, 131 S.  W.  213. 

30.  Smith  V.  Smith, 1 R.  I.  398, 
63  Am.  D.  652. 

31. S.  V.  Plye,  26  Me.  312;  C.  v. 
Bailey, 1 Mass.  62,  2  Am.  D.  8; 
C.  V.  Stevens, 1 Mass.  203,  204.  See 
Rex  V.  Eliot,  Bayley  Bills  (5th  Bd.) 
557;  S.  V.  McKlernan, 17  Nev.  224, 
30  P.  881; U.  S.  V.  Bennett* 17 
Blatch.  357. 

32.  P.  V.  Franklin,  3  Johns.  Cafl. 
299;  Hamilton  v.  8.,  8  Ind.  836; 
C.  V.  Taylor,  6  Cush.  605;  C.  v. 
Bailey, 1 Mass.  62;  C.  v.  Stevens, 1 
Mass.  203;  S.  v.  Carr,  &  N.  H.  367; 
Griffin  V.  S., 14  Ohio  St.  55;  S.  v. 
Wheeler,  35  Vt.  261;  Cross  v.  P"  47 
111.  152,  95  Am.  D.  474;  U.  S. 
Bennett, 17  Blatch.  367. 
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4.  A  Signature  by  Mark  ~ may  appear  in  allegation 
without  the  mark."  And 一 

5.  Though  a  Revenue  Stamp ~ is  by  statute  required  to 
an  instrument,  not  made  void  without  it,  no  allegation  of  a 
stamp  is  essential  in  an  indictment  for  forging  the  instrn- 
ment"  But ~ 

§  408. 1. The  Pleader  may.. ~ if  he  chooses,  set  out  what 
is  thus  unnecessary.*®  Then, — 


83.   Bishop  Con.,  9  345. 

34.  Reg.  V.  Smith, 1 Salk.  342. 
So  I  understand  this  case,  though 
Starkie  states  it  somewhat  differ- 
ently, then  Beems  to  question  Its 
correctness. 1 Stark.  Crim.  PI.  (2d 
Ed.)  103.  The  whole  case,  as  re- 
ported by  Salkeld,  one  of  the  best 
of  tjlie  old  reporters,  la:  "Indict- 
ment for  forging  a  deed  of  assign- 
ment of  a lease,  signed  with  the 
mark  of  one  Goddard,  cujus  tenor 
sequitur,  but  sets  not  down  the 
mark  aa In  the  assignment;  and 
tl^ig  was  objected,  for  that  without 
that  It  could  not  be  a  forgery;  aed 
non  allocatur."  I  dmnot  doubt  the 
correctness  in  principle  of  this  de- 
cision. The  defendant,  we  may  as- 
Bum，  said  to  the  court:  "As  the 
supposed  maker  of  the  assignment 
could  not  write,  the  original  could 
not  be  good  without  the  mark; 
therefore  the  indictment  cannot  be 
good  unless  the  mark  appears." 
But  the  court  replied:  "Assuming 
your  premise  to  be  correct,  the  re- 
sult does  not  follow.  The  Indict- 
ment sets  out  the  forged  name. 
The  mark  indicates  the  way  of  exe- 
cuting the  signature.  Suppose,  for 
Illustration,  the  man  could  not 
write  an  elegant  hand,  yet  could 
write  a  bad  hand  which  could  be 
read:  then  It  would  have  been  Im- 


possible for  him  to  execute  the 
original  unless  he  had  done  it  in  a 
bad  hand.  In  such  a  case,  if  you 
had  objected  that  the  name  in  the 
indictment  was  written  In  an  ele- 
gant hand,  therefore  it  could  not  be 
good,  we  should  Bay,  aed  non  allo- 
catur. It  is  necessary  the  Indict- 
ment should  contain  the  name,  but 
not  In  fac-simile.  Moreover,  your 
premise  Is  wrong;  the  signature 
would  be  in  law,  Just  as  bindingr 
without  the  mark  as  with れ； for,  if 
A In  the  presence  of  B,  and  at  his 
request  writes  the  latter's  name  to 
an  instrument,  it 1b  his  signature, 
though  there  is  no  mark."  Bishop 
Con.,  S  345.  And  see  Gross  v.  P., 
47  III.  152.  If  the  pleader  chooses, 
he  may  set  out  the  mark  in  the 
indictment.  Rex  v.  Dunn,  Bayley 
Bills  (5th.  Ed.)  651. 

35.  New  Crim.  Law,  II,  9  540;  8* 
V.  Haynes,  6  Coldw.  650;  Cross  v.  P., 
47  111.  152;  Miller  v.  P.,  52  N.  Y. 
304， 11 Am.  R.  706;  Rex  v.  Hawkes- 
wood,  2  T.  R.  606,  note;  Horton  v. 
S"  32  Tex.  79.  And  see  Hall  v. 
Jordan, 15  Wal.  393;  C.  v.  McKean, 
98  Mass.  9;  S.  v.  Imboden, 1&7  Mo. 
83,  57  S.  W.  536. 

36.  For  example,  the  name  of 
the  engraver  in  the  margin  of  a 
bank-bill  alleged  to  be  forged. 
Thompson  v.  8.,  9  Ohio  St  354,  356. 
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2.  Variance. 一 It  being  descriptive,  and  in  further  par- 
ticularization  of  the  necessary  part,"  the  averment  in  this， 
as  in  the  rest,  must  correspond  with  the  instrument  in  proof, 
or  the  variance  will  be  fatal" 

§  409. 1. Date. 一 Though  a  written  contract  may  be 
good  without  a  date,  and  the  time  of  making  a  dated  one 
may  be  shown  to  he  other  than  thus  appears,^®  still  the 
date  is  a  part  of  the  instrument,  and  it  should  be  set  out 
with  the  rest  in  the  indictment"  And 一 

2.  Name  of  State. 一 On  a  trial  for  uttering  a  forged  bank- 
bill  of  another  State,  where  the  name  of  such  State  con- 
stituted a  part  of  the  date,  an  omission  of  it  from  the  allega- 
tion was  held  fatal.  "For  the  words  *  State  of  Maine,, ，， 
were  deemed  "part  of  the  contract.  They  fix  the  situs  of 
the  bank,  the  place  where  the  contract  is  made  and  to  be 


37.  Vol. II,  §9  483,  485-487. 

38.  Griffin  v.  8.， 14  Ohio  St.  .65, 
61; U.  S.  V.  Mason, 12  Blatch.  497; 
McDonnell  v.  S.,  58  Ark.  242,  24  S. 
W. 105;  Powell V.  Com., 10  Ky.  L. 
329,  9  S.  W.  245;  Com.  v.  Wilson, 
2  Gray  (Mass.)  70,  71; S.  v.  Flesh- 
man,  40  W.  Va.  726,  22  S.  E.  309. 
The  omission  from  the  plead- 
ing of  words  which  are  no  part 
of  the  forged  instrument  Is  no 
variance.  Evans  v.  8.,  94  Ark.  400, 
127  S.  W.  743.  See  S.  v.  Carlson, 
145  Iowa,  154, 123  N.  W.  765.  As 
to  variances  which  have  been  held 
not  material,  including  abbrevia- 
tions, clerical  errors  and  dates,  see 
Shope  V.  S., 106  Ga.  226,  32  S.  E. 
140  ("numbers"  and  "hob"),  Bur- 
lingim  v.  S"  61 Neb.  276.  86  N.  W. 
76,  ( "and  no  100"  before  the  word 
"dollars"),  S.  v.  Childers,  32  Ore. 
119,  49  P.  801;  Emmons  v.  S.  (Tex. 
1897),  43  S.  W.  578. 

39.  Bishop  Con.,  S§ 114,  178. 

40.  C.  V.  Stevens, 1 Mass.  203. 


Forgery  by  altering  date,  in 

some  circumstances,  and  as  to  some 
instruments,  the  date  Is  so  far  im- 
material that  an  alteration  of  It 
will  not  vitiate  the  instrument  as 
a  contract.  S.  v.  Miller,  3  GIU,  336; 
Terry  v.  Hazlewood, 1 Duv.  104; 
Miller  V.  Gilleland, 19  Pa.  119.  But 
generally  It  is  material,  and  the 
alteration  will  be  fatal.  Getty  v. 
Shearer,  20  Pa. 12;  Owlnss  v. 
Arnot,  33  Mo.  406;  Hocker  v.  Jami- ' 
son,  2  Watts  ft  S.  438;  Lisle  v. 
Rogers, 18  B.  Monr.  528.  And  see 
Griffith  V.  Cox, 1 Tenn.  210;  Rat- 
cliff  V.  Planters*  Bank,  2  Sneed 
(Tenn.)  425;  Boyd  v.  McConnell, 10 
Humph.  68;  Collins  v.  Makepeace, 
13  Ind.  448.  Perhaps,  in  a  case  af 
the  former  sort,  a  recital  in  the 
Indictment,  omitting  the  date,  may 
be  good.  It  will  be  presumed  that 
an  alleged  forged  Instrument  waff 
extended  on  its  date.  P.  v.  Camp- 
bell, 160  Mich.  108, 125  N.  W.  42, 
16  Det.  L.  N. 1082. 
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performed,  and  the  law  by  which  it  is  to  be  interpreted ノ， " 
If  the  haiik  was  domestic  it  would  not  necessarily  be  so; 
for  then  the  State  might  be  presumed  to  be  that  of  the 
court,  as  in  an  allegation  of  venue."  But  even  then,  stand- 
ing with  the  month  and  day  in  the  instrument^  it  woiild 
seem  to  be  required  equally  in  the  setting  out,  as  being 
a  part  of  the  writing" 

§  410.  An  Indorsement, ~ on  a  note  or  check  which  with- 
out it  is  complete,  so  does  not  in  law  constitute  a  part  of  it, 
need  not  be  set  out  in  an  indictment  for  the  forgery  there- 
of." For  the  forgery  of  the  indorsement,  the  indictment 
must  have  such  averments  as  will  make  the  offense  affirm- 
atively appear." 

§  411.   For  the  Forgery  of  a  Receipt ~ for  money,  which 

refers  to  a  bill oi items,  they  need  not  be  set  out  in  the  in- 
dictment" 

§412. 1. "Tenor"  dispensed  with  by  Statutes.— In 

England,  2  &  3  Will 4,  c. 123，  §  3,  made  it  tmnecessary  "to 
set  forth  any  copy  or  fao- simile"  of  the  forged  instrument, 
and  declared  sufficient  any  description  of  it  "in  such  man- 
ner as  would  sustain  an  indictment  for  stealing  the  same," 
Arohboid  states  that  "tins  statute  has  been  held  to  apply 
even  to  instniments  which  are  not  the  subject  of  larceny 
either  at  common  law  or  by  statute. "  ^7  It  is  now  superseded 


41.  C.  V.  Wilson,  2  Bray,  70. 

42.  Vol.  I,  9  383. 

43.  Ante,  9  407. 

44.  Miller  v.  P.,  52  N,  Y.  804,  305, 
11 Am.  R.  706;  Hess  v.  S.,  5  Ohio, 
5,  22  Am.  D.  767;  C.  v.  Ward,  2 
Mass.  397;  Buckland  v.  C,  8  Leigh, 
732;  C.  V.  Adams,  7  Met  50;  Cross* 
land  V.  8..  77  Ark.  537,  92  S.  W. 
776. 

45.  C.  V.  Spilman, 124  Mass.  327, 
26  Am.  R.  668;  Cocke  v.  C, 13  Grat. 
750.  And  see  P.  v.  Marlon,  29  Mich. 
31. 

46.  Rex  V.  Testick,  2  East  P.  C. 
925， 1 East,  181,  note:    Rex  v. 


Thompson,  2  Leach,  632,  note.  See 
post,  9  415;  Rex  v.  Martin, 1 Moody* 
483,  7  Car.  ft  P.  549;  Rice 
1 Yerg.  432;  Nev  Grim.  Law,  II,  S 
546  (&)•  On  a  charge  of  forging  a 
receipt  It  is  not  necessary  to  allege 
that  the  accused 1b  indebted  to  the- 
person  against  whom  the  receipt  is 
forged.  Gordon  v.  Com., 100  Va. 
825,  833,  41 S.  E.  746,  see,  also. 
Com.  V.  Ladd, 16  Mass.  526. 

47.   Archb.  Crim.  PI.  ft  Bv. (10th 
Lond.  Ed.)  367.  And  see,  for  yarlouB 
interpretations,  Reg.  v.  Robson,  2 
Moody,  182,  9  Car.  ft  P.  423;  Reg. 
Collins,  2  Moody  ft  R.  461;  Rex 
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by  24  &  25  Vict.  c.  98,  §  42，  permitting  the  instrumeiit  to  be 
alleged  simply  "by  any  name  or  designation  by  which  the 
same  may  be  usually  known,  or  by  the  purport  thereof,  with- 
out setting  out  any  copy  or  fac-simile  thereof,  or  otherwise 
describing  the  same  or  the  value  thereof""  In  like  man- 


ner, 


2.  Statutes ~ in  some  of  our  States  have  variously  modi- 
fied the  common  law  rule  on  this  subject" 

§  413.   Secondly.    The  Purport  Clause  •• 一 

1. The  Name  of  the  Forged  Instnunent, 一 where  the  ten- 
or is  set  out,  need  not  in  reason  be  given;  even  ii it  were 
important  to  be  known,  it  is  matter  of  law,  and  the  court 
can  see  what  it  is.  Still,  many  cases  seem  to  assume,  while 
probably  it  was  never  judicially  held,  that  the  name  is  nec- 
essary. And  where,  for  example,  it  was  given  as  a  "crocket 
for  five  packs  of  linen  doth,"  the  defendant  moved  in  ar- 
rest of  judgment  on  the  ground  that  the  quantity  of  cloth 
-was  uncertain.  But  the  court  aeemed  the  allegation  ade- 
quate.Go   The  common  method  of  averring  the  name  is  by 


a 


2.   Purport  Clause ~ What ~ Whether  Indispensable. 一 In 

the  ordinary  form  of  the  indictment,  we  have  seen,^^  the  in- 
stniment  is,  in  a  clause  preceding  the  recitation  of  its  tenor, 
introduced  as  "purporting"  to  be  a  bond,  etc.,  or  a  bill  of 


Martin, 1 Moody,  483;  Rex  v.  Bur- 
f^lss,  7  Car.  ft  P.  490;  Rex  v.  Brewer, 
ち Car.  ft  P.  363;  Reg.  v.  Sharpe,  8 
Car.  ft  P.  436;'  Reg.  v.  Vaughan,  8 
Car.  ft  P.  276;  Reg.  v.  DavieB,  9 
Car.  ft  P.  427;  Reg.  v.  Smith,  2  Cox 
€.  C.  358. 

48.  And  Bee  Archb.  Crim.  PI.  ft 
Bv. (19th  Ed.)  610. 

49.  S.  V.  Pons,  28  La.  Ann.  43; 
8.  V.  Nelson,  28  La.  Ann.  46;  C.  v. 
McKean,  98  Mass.  9;  S.,v.  Clinton,  67 
Mo.  380,  29  Am.  R.  506;  Coleman  v. 
C,  25  Grat.  865,  879, 18  Am.  R.  711; 
fi.  V.  Hill, 30  Wis.  416;  Chldester 

3  0.  P. —！ 


V.  S.,  25  Ohio  St.  433;  C.  v.  Hall, 
97  Mass.  570;  McGulre  v.  S.,  37  Ala. 
161;  Jones  v.  8"  50  Ala.  161; S.  v. 
Johnson,  26  Iowa,  407,  96  Am.  D. 
158;  S.  V.  Henderson,  29  W.  Va. 
147, 1 S.  E.  225;  S.  V.  Gaubert,  49 
La.  Ann.  1692,  22  So.  930;  Edwards 
V.  S.,  53  Tex.  Cr.  Ap.  50, 108  S.  W. 
673;  S.  V.  Childers,  32  Ore.  119，  49 
P.  801; S.  V.  Bullock,  54  S.  C.  300, 
32  S.  E.  424. 

50.  Reg.  V.  Browne,  6  Mod.  87; 
s.  c.  nom.  Reg.  v.  Brown,  3  Salk. 
172. 

51.  Ante,  S  401 (1). 
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exchange,  etc.,  or  whatever  else  it  appears  on  its  face  to  be. 
This  is  termed  the  purport  clause.  In  reason,  it  is  matter, 
not  of  fact,  but  of  law,  not  for  the  jury,  but  for  the  cotirt， 
and  on  familiar  principles  it  need  not  be  alleged.^^  There- 
fore it  is  believed  that  this  clause  in  the  indictment  is  never 
necessary.  It  may  contain  what,  if  omitted,  would  leave  the 
allegations  inadequate  ； "  but  even  then,  the  essential  things 
may  be  equally  well  set  out  in  some  other  form  of  words. 

§  414.  For  giving  the  Statutory  Name  of  the  Forged 
Writing, ~ this  clause  is  appropriate.  And  in  indictments 
on  statutes,  it  is  commonly  employed,  and  there,  if  any- 
where, it  is  essential ；  because,  says  Starkie,  "it  must  in- 
variably be  shown  on  the  face  of  the  indictment,  by  proper 
averments,  that  the  instrument  forged  is  of  the  particular 
kind  prohibited  by  the  statute  upon  which  the  indictment  is 
founded ノ, "  But,  observed  BuUer,  J.,  after  explaining  that 
the  forms  * '  have  varied,  and  have  been  different  from  each 
other  at  different  periods  of  time:"  "Ir indictments  for 
forgery  were  now  merely  to  state  that  the  prisoner  '  forged 
a  paper  writing  to  the  tenor  and  effect  following,  etc ノ 
and  the  instrument  set  out  appeared  on  the  face  of  it  to  be 
a  bond,  or  bill  of  exchange,  or  any  other  of  the  instru- 
ments described  h\  the  statute,  I  should,  as  at  present  ad- 
vised, see  no  objection  to  such  a  form."  And  subsequent 
adjudication  has  established  this  dictum  in  authority, 
namely,  that  the  statutory  name  of  the  forged  instrument 
need  not  be  mentioned,  where,  on  all  the  allegations,  the 


52.  Vol.  I,  S§  32d-382;  Vol. II, 
§§  614.  616. 

53.  The  purport ~ of  a  writing 
is  what  It  appears  on  Its  face  to  be. 
Hence,  among  other  consequences, 
the  forger  cannot  change  the  pur- 
port, 80  as  to  bring  his  forgery 
within  the  statute,  by  telling  any 
falsehood  concerning  It.  Rex  v. 
Jones, 1 Leach,  204,  2  East  P.  C. 
883, 1 Doug.  300.  See  New  Crim. 
Law,  II,  9  594,  note;  Rex  v.  Reading, 
2  Leach,  590;  S.  v.  Strlngfellow, 126 


La.  720,  52  So.  1002;  Leslie  v.  8.， 10 
Wyom. 10,  69  P.  2;  P.  v.  McGlade, 
139  Cal. 66,  72  P.  600;  P.  v.  Ben- 
nett, 122  Mich.  281, 81 N.  W. 117. 
Tenor  and  purport  clauses  must  be 
separate  and  distinct.  Forcy  v.  S., 
55  Tex.  Cir.  545, 117  S.  W.  834. 

54.  Rex  v.  Wilcox,  Rubs,  ft  Ry, 
50;  Snow  V.  S., 14  Wis.  479. 

55. 1 Stark.  Crim.  PI.  (2d  Ed.) 
104. 

56.  Rex  V.  Gilchrist,  2  Leach,  657, 
660,  661. 
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court  can  see  that  it  is  one  the  forgery  whereof  is  by  the 
statute  made  punishable"  Still. 一 

§  415. 1. To  Avoid  a  Variance— if  the  indictment  un- 
dertakes to  give  the  statutory  name,  it  must  ao  it  cor- 
rectly;'®  "for  instance,"  says  Archbold,*®  "if  a  bill  of  ex- 
change be  described  as  a  promissory  note,  the  defendant 
will  be  acquitted.  ，  ，  But  a  bank-bill  may  be  introduced 
as  a  promissory  note  ；  because  in  law  it  is  such,!  And ~ 

2.  Averring  Extrinsic  Matter. ~ Where  the  nature,  sort， 
or  effect  of  the  instrument  does  not  affirmatively  appear  on 
its  face,  the  extrinsic  matter  to  show  this  must  be  alleged.®^ 


57.  C.  V.  Castles,  9  Gray,  123; 
U.  S.  V.  Trout,  4  Bis.  105;  P.  v. 
Clements,  26  N.  Y. 193;  Fogg  v.  S., 
9  Yerg.  392;  S.  v.  Fenly, 18  Mo. 
445;  U.  S.  V.  Williams,  4  Bis.  302. 
And  see  Reg.  v.  Prlngle,  9  Car.  ft 
P.  408,  2  Moody,  127;  S.  v.  Wheeler, 
19  Minn.  98;  P.  v.  Badgley, 16  "Wend. 
53;  S.  V.  Gardiner, 1 Ire.  27;  San- 
derson's Case,  2  Lewin,  187;  Reg. 
V.  Williams,  2  Den.  C.  C.  61, 4  Cox 

C.  C.  356,  2  Eng.  L.  ft  Eq.  533;  Com. 
V.  Bailey, 199  Mass.  583,  86  N.  B. 
857.  Clear  as  thus  appears  to  be  the 
doctrine  which  renders  the  purport 
clause  unnecessary,  explained  (in 
this  section  and  the  last.  It  is  still 
not  certain  that  all  our  courts  will 
yield  to  It  their  assent  And  see  S. 
V.  Brown,  4  R.  I.  528,  70  Am.  D. 
168.  On  the  other  hand,  "I  con- 
clude," says  McDonald,  J.  "upon 
principle  and  reason,  that  in  no 
case  of  an  indictment  describing  a 
forgery,  and  setting  out  the  forged 
instrument  In  hoec  verba,  is  It  neces- 
sary to  superadd  the  purport 
clause."  U.  S.  v.  Williams,  4  Bis. 
302，  304. 

58.  Reg.  V.  Williams,  2  Car.  ft  K. 
51; S.  V.  Morton,  27  Vt  310,  65  Am. 

D.  201;  Reg.  V.  Williams,  2  Den.  C. 


C.  61, 4  Cox  C.  C.  356,  2  Eng.  L. 基 
Bq.  533;  Clark  v.  C, 16  B.  Monr. 
206;  S.  V.  Page, 19  Mo.  213.  And 
see  S,  V.  LyUe,  64  N.  C.  255;  P.  v. 
Marlon,  28  Mich.  255;  C.  v.  Brown, 
147  Mass.  585,  9  Am.  St  736, 18  N. 
B.  587;  LAbbatie  v.  S.,  6  Tex.  Ap. 
257.  But  see  Johnson  S.,  62  Ga. 
299. 

59.  Archb.  Crim.  PI.  ft  Bv. (lOtb 
Lond.  Ed.)  357.  See  Rex  v.  Wilcox^ 
RusB.  ft  Ry.  60. 

60.  See  Rex  v.  Hunter,  Russ. あ 
Ry.  511;  Rex  v.  Birkett;  Rxiss.  ft  Ry., 
251; C.  V.  Butterlck, 100  Mass. 12^ 
16;  Lloyd  V.  Oliver, 18  Q.  B.  471. 

61.  C.  V.  Carey.  2  Pick.  47  r 
Hobbs  V.  S.,  9  Mo.  855;  Stat  Crimes, 
9  336. 

62.  Stat.  Crimes,  §§  335,  341, 
342;  New  Crlm.  Law,  II,  §  546; 
ante,  §  402;  post,  §  418a;  S.  v. 
Briggs,  34  Vt.  501; S.  v.  WheelerL 
19  Minn.  98;  C.  v.  Hinds, 101 Mass 一 
209;  Hendricks  v.  S"  26  Tex.  Apv 
176,  8  Am.  St  463;  S.  v.  Weaver^ 
94  N.  C.  836,  55  Am«  R.  647;  Jacobs 
V.  8.,  61 Ala.  448;  Shannon  v.  8., 
109  Ind.  407, 10  N.  E.  87;  Dixon 
V.  S.,  81 Ala.  61, 1 So.  69;  Sana- 
toria V.  P.,  24  Hun,  270;  C.  v.  Dud- 
leay, 157  Maes.  386,  82  N.  E.  366; 
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If,  for  example,  by  usage,  or  in  consequence  of  facts  known 
•to  the  parties,  a  writing  incomplete  in  its  terms  is  treated 
as  a  receipt  or  an  order,"  or  if  initials  are  employed  in- 
stead of  the  full  iiaines,6B  allegations  supplying  the  omission 
become  necessary.  But  "the  words  ' Settled,  Sam.  Hnghes, ' 
written  at  the  foot  of  a  bill  of  parcels,  were  held  of  them- 
selves to  import  a  receipt  of  acquittance;"  so  that  no  ex- 
planatory averment  was  required" 

§  416.  Where  the  purport  is  alleged, — as  above  explained, 
whether  necessarily  ^7  or  not,^®  the  allegation  must  harmon- 
ize in  terms  with  the  tenor,  or  the  indictment  will  be  ill,®* 


Stewart  v.  S., 113  Ind.  605, 16  N. 
E. 186;  Rembert  v.  S.,  53  Ala.  467, 
25  Am.  R.  639;  King  v.  S"  27  Tex. 
Ap.  567, 11 Am.  St  203.  And  see 
McGarr  v.  S.,  75  Ga. 155;  Baysln- 
ger  V.  S.,  77  Ala.  63,  64  Am.  R. 
46;  Griffin  v.  S.,  96  Miss.  309,  51 
So.  466;  S.  V.  Floyd, 169  Ind.  186, 
81 N.  E. 1168;  Chappel  v.  8"  58 
Tex.  Cr.  52, 124  S.  W.  657,  668; 
Reeves  v.  S.,  61 Tex.  Cr.  Ap.  604, 
103  S.  W.  894;  P.  V.  Terrtll, 127 
Cal.  99,  69  P.  8S6;  Johnson  v.  8., 
109  Ga.  268,  34  S.  E.  578;  Klawanskl 
V.  P.,  218  111.  481, 75  N.  E. 1028； 
S.  V.  Lea, 108  La.  496,  32  So.  147; 
Com.  V.  Bond, 188  Mass.  91, 74  N. 
E.  293;  Farcy  v.  S.,  55  Tex.  Cr. 
645, 131 S.  W.  685;  contra,  S.  v. 
Bierbauer,  111  Minn.  129, 126  N.  W. 
406  ；  S.  V.  JackBon,  221 Mo.  478, 120 
S.  W.  66. 

63.  Stat.  Crimes,  9  342;  Rex  v. 
Hunter,  2  Leach,  624'  2  East  P.  C. 
928. 

64.  Stat  Crimes,  J  335. 

66.  Rex  V.  Barton, 1 Moody,  141; 
Bynam  v.  S., 17  Ohio  St  142. 

66.  Archb.  ut  sup.;  Rex  v.  Mai*- 
tin, 1 Moody,  488;  Rex  v.  House- 
man, 8  Car.  &  P.  180;  Reg.  v. 
Vaughan,  8  Car.  &  P.  276;  Reg.  v. 


Boardman,  2  Moody  &  It  147,  2 
Lewln,  181.  See  Reg.  v.  Rogers, 
9  Car.  &  P.  41; Rex  v.  Thompson, 
2  Leach,  910.  It  need  not  be  al- 
leged that  a  corporation  Is  a  do- 
meBtic  corporation,  Bennett  v.  S., 
96  Ark.  101, 131 S.  W.  213,  or  that 
an  asaociation  or  company  is  a 
corporation  or  a  partnership.  Blais 
V.  S.,  94  Ark.  327, 126  S.  W. 1064; 
Reeseman  v.  S.,  59  Tex.  Cr.  430, 
128  S.  W. 1026. 

67.  See,  however,  S.  v.  Crawford, 
13  La.  Ann.  300. 

68.  S.  V.  Shawley,  5  Hayw.  256. 

69.  S.  V.  Farrand,  3  Hals 仁 333; 
S.  V.  Bean, 19  Vt  630;  Rex  v.  Gil- 
christ, 2  Leach,  667;  Luttrell  v.  S., 
85  Tenn.  232,  4'  Am.  St.  760, 1 S. 
W.  886.  See  C.  v.  Welch, 148  Mass. 
296, 19  N.  E.  357;  Ham  v.  S.,  4  Tex. 
Ap.  645;  P.  V.  Mann,  76  N.  Y.  484, 
81 Am.  R.  482;  Carter  v.  8.,  56 
Tex.  Cr.  43, 114  S.  W.  839.  The 
rule  by  which,  under  particular 
circumstances,  extrinsic  facts  may 
or  must  be  set  out  does  not  require 
or  permit  allegations  of  extrinsic 
facts  showing  how  the  forged  In- 
strument may  accomplish  Its  frau- 
dulent purpose  either  necessarily 
or  probably  where  the  writing,  by 
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unless  it  can  be  rejected  as  smpliisage"  Thus,  if  however 
mmecessarily  the  name  of  the  maker  of  a  forged  note  ap- 
pears in  the  purport  clause,  yet  varies  from  that  in  the  tenor 
clause,  the  repugnance  will  be  fatal"  So  an  allegation  that 
a  forged  check  purports  to  be  "on  the  City  Bank  of  Dallas" 
is  repugnant  to  a  recitation  of  it  as  on  the  "City  Bank," 
omitting  the  words  "of  Dallas;"  and  it  will  render  the 
count  bad"  But  where  Tristram  Tupper  was  introduced  in 
the  purport  clause  as  the  maker  of  a  forged  writing,  and 
by  the  tenor  clause  it  appeared  to  have  been  signed  T.  Tap- 
per, then  the  forgery  was  charged  to  have  been  done  to 
defraud  Tristram  Tupper,  the  variance  was  immaterial^® 

§  417.  Thirdly.  Further  of  alleging  the  Forged  Writ- 
ing ： 一 

1.  Repugnance— should  be  avoided"  Thus, 一 

2.  "Signed" — is  ill;  because  if  the  -wnting  was  signed, 
it  was  not  forgedjc  But 一 

§  418. 1. "Forged," ~ while  not  strictly  accurate,  may 
be  used  ii  m  the  statute  ；  as,  ii it  is  made  punishable  to 
"forge  any  will,  or  bond,  or  writing  obligatory/^  etc.,  the 
averment  may  he,  says  StarkieJ*  "that  the  defendant 
forged  the  will,??  bond,  or  writing  obligatory.  ，，  78  On  the 
other  hand, — 


its  language  clearly  shows  how,  if 
genuine,  it  might  bring  about  the 
effect  and  purpose  desired.  Mel- 
drum  V.  S., 151 U.  S. 177,  181, 80 
C.  C.  A.  545； 

70.   Myers  v.  S., 101 Ind.  379. 

71. S.  V.  Houseal,  2  Brev.  219, 
222.  And  see  Rex  v.  Reeves,  2 
Leach,  808;  Rex  v.  Edsall, 1 East, 
180,  note.  Purport  clause  need  not 
allege  name  of  inaker.  Rhudy  v. 
S.,  42  Tex.  Cr.  225，  58  S.  W. 1007; 
Leslie  v.  S., 104  Wyo. 10,  69  P.  270. 

72.  Roberts  v.  S.,  2  Tex.  Ap.  4. 

73.  S.  V.  Jones, 1 McMul.  236, 
36  Am.  D.  257.  Compare  this  case 
with  the  cases  cited  in  the  last 


note  but  one.  And  see  S.  v.  Cal- 
vin, R.  M.  Oharl.  151; S.  v.  Gustin, 
2  Southard,  749;  C.  v.  Hall, 97 
Mass.  570;  Fogg  v.  S.,  9  Yerg.  392; 
S.  V.  Bibb,  68  Mo.  286. 

74.  Vol. II,  §  490  (1); S.  V.  Cook, 
52  Ind.  574;  P.  v.  Hoyt, 130  N.  Y. 
S.  605. 

75.  Rex  V.  Carter,  2  East  P.  C. 
985.   And  see  Vol.  I,  §  490  (1). 

76. 1 Stark.  .Crlm  PI.  (2d  Ed.) 
104,  105. 

77.  Rex  V.  Birch, 1 Leach,  79,  2 
East  P.  C.  980. 

78.  Dunnett's  Case,  2  East  P. 
C.  985;  S.  V.  Gardner, 1 Ire.  27;  P. 
V.  Rynders, 12  Wend.  425.   And  see 
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2.  "Forged  a  Writing  purporting ノ， ~ Instead  of  such 
form,  "it  is,"  continues  this  author,  "in  all  cases  proper 
and  seemingly  more  correct  to  ayer  that  the  defendant 
forged  and  counterfeited  a  certain  paper  writing  purport- 
ing  to  be  the  last  will  (or  other  instrument  whose  forgery 
is  penal)."  So  that  the  pleader  may  elect  the  form  he  pre- 
fers.79   Again, 一 

3.  Forging  Indorsement. ~ If  the  structure  of  a  prom- 
issory note  is  such  that  it  becomes  complete  only  by  an 
indorsement,  the  allegation  is  good  that  the  defendant 
forged  the  indorsement" 

§  418  a. 1. Ambiguities  in  Instnunent. 一 Since  the  in- 
dictment must  show  prima  facie  guilt,"  where  it  is  uncer- 
tain on  the  face  of  a  writing  whether  or  not  it  is  of  legal 
efficacy  if  genuine,®^  something  more  than  a  mere  setting 
out  of  its  tenor  is  required"  This  has  been  already  in  part 
explained.®*  For  example, — 

2.  If  an  Agent's  Order  on  his  Principal ~ constitutes  the 
forgery,  and  the  alleged  intent  is  to  defraud  him,  the  au- 
thority of  the  agent  thus  to  bind  him  must  be  averred  ；  be- 
cause otherwise,  said  Pearson,  C.  J.,  "there  is  nothing  from 
which  the  court  can  see  that  the  false  paper  had  a  tendency 
to  defraud"  this  person.®^  But  doubtless  if  the  intent  were 


S.  V.  Houseal, 2  Brev.  219;  P.  v. 
Mitchell, 92  Cal.  590,  28  P.  597； 
King  V.  S.,  43  Fla.  211, 31 So.  254, 
256;  S.  V.  Greenwood,  76  Minn. 
211, 78  N.  W. 1042,  1043  ("forge" 
Is  a  statement  of  fact)  Webb  v. 
S.,  39  Tex.  Cr.  534,  47  S.  W.  556; 
Cagle  V.  S.,  39  Tex.  Cr.  109,  44  S, 
W. 1097. 

79.  Rex  V.  Birch, 1 Leach,  79,  2 
W.  BI.  790,  2  East  P.  C.  980. 

80.  C.  V.  Dallinger, 118  Mass. 
439. 

81.  Vol.  I,  §  326;  Vol. II,  §S  509, 
513,  519,  521 ； Millsaps  v.  S.，  38  Tex. 
Cr.  Ap.  570,  43  S.  W. 1015. 

82.  New  Grim.  Law,  II,  §  545. 


83.  Clarke  v.  S.，  8  Ohio  St.  630, 
634;  C.  V.  Hinds, 101 Maes.  209, 
211;  Rembert  V.  S.,  53  Ala.  467,  25 
Am.  R.  639;  Vincent  v.  P.,  5  Par. 
Cr.  88.  And  see  Williams  v.  S., 
51 Ga.  535;  Drake  v.  S.， 19  Ohio 
St.  211;  P.  V.  Tomlinson,  35  Cal. 
503;  Com.  V.  Tabor,  31 Ky.  L.  840, 
104  S.  W.  261. 

84.  Ante,  §  415. 

85.  S.  V.  Thorn.  66  N.  C.  644, 
645.  In  a  case  where  forgery  of  a 
railroad  pass  was  charged  a  recital 
of  the  instrument  "Pass  foreman 
and  twelve  men"  was  held  insuffi- 
cient without  extrinsic  allegation 
as  to  how  they  were  to  pass  and 
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laid  to  defraud  the  one  to  whom  the  order  was  passed,  this 
authority  need  not  be  alleged  ；  because  forgery  may  be  com- 
mitted even  of  a  fictitious  name.**  Again, — 

3.  Under  Seal —  ("Deed ，，一" Bond") .—If  the  instru- 
ment is  of  a  sort  to  have  effect  only  when  under  seal,  or  if 
by  the  statute  it  must  be  a  "bond"  or  "deed,"  where  a 
seal  is  implied"  terms  indicating  a  seal  must  be  employed 
in  the  indictment  ；  ss  for  which  purpose,  (<deed，，  alone,  for 
example,  will  suffice.^®  Where  the  forgery  is  of  a  deed  of 
land,  the  indictment  need  not  go  further  and  allege  that 
had  it  been  valid  it  would  have  conveyed  the  land 

§  419. 1. The  Altering  of  an  Instrument ~ makes  it  in 
law  a  new  one"  And ~ 

2.  The  Indictment, ~ where  the  forgery  consists  in  alter- 
ing a  genuine  writing,®^  and  Jay  it  as  of  the  whole,®^*  ac- 
<5ording  to  the  legal  effect  of  the  transaction,  or  specially 
aver  the  alteration,  according  to  the  outward  form,  at  the 
-election  of  the  pleader.®^  And  proof  of  a  material  alter- 
ation,®* or  of  the  forgery  of  a  material  part,®^  will  sustain 


over  what  lines.  Goodman  v.  P., 
228  111.  154；  159,  81 N.  E.  830.  See 
New  Orlm.  Law,  II,  §§  543,  599. 

86.  New  Crlm.  Law,  II,  §§  543, 
647;  poBt,  §  423. 

87.  Bishop  Con.  §S 105,  108;  S. 
V.  Butler,  47  Minn.  483，  50  N.  W. 
632.  See  also  P.  v.  Dewey,  35  Hun, 
208. 

88.  Rex  V.  Newton,  3  Keb.  357, 
367,  388,  cited  2  Ld.  Raym.  921; 
Reg.  V.  Goddard,  2  Ld.  Raym.  920. 

89.  Paige  v.  P.,  3  Abb.  Ap.  4^9; 
S.  V.  Fisher,  65  Mo.  437.  See  S.  v. 
Lytle,  64  N.  C.  255.  If  the  fraudu- 
lent character  of  the  forged  instru- 
ment  is  not  manifested  on  its  face, 
the  deficiency  must  be  supplied  by 
extrinsic  allegations.  Com.  v.  Dun- 
leay, 157  Mass.  386,  32  N.  E.  356. 

90.  S.  V.  Fisher,  supra.  Indict- 
ment need  not  allege  Injury  to 
prosecuting  witness  or  his  estate. 


Snow  V.  S.,  85  Ark.  203, 107  S.  W. 
980.  And  compare  with  U.  S.  v. 
Lawrence, 13  Blatch.  211.  See  also 
P.  V.  Van  Alstine,  57  Mich.  69,  23 
N.  W.  594. 

91.  Bishop  Con.,  §§ 133,  136,  764, 
766,  768;  Gordon  v.  Com., 100  Va. 
825,  41 S.  B.  746. 

92.  New  Grim.  Law,  II,  §§  523, 
573-578. 

92a.  S.  V.  Maxwell, 47  Iowa, 
454;  Com.  V.  Boutwell, 129  Mass. 
124;  S.  V.  Eaton, 166  Mo.  575,  66 
S.  W.  539. 

93.  Vol.  I,  §§  332-334;  S.  v. 
Gardiner, 1 Ire.  27;  S.  v.  Weaver, 
13  Ire.  491;  Blttlngs  v.  S.，  56  Ind. 
101;  P.  V.  Marion,  29  Mich.  31. 

94.  S.  V.  Gardiner,  supra;  S.  v. 
Marvels,  2  Harrlng.  (Del.)  527. 

95.  C.  V.  Butterlck, 100  Mass. 
12, 18;  P.  V.  Clements,  26  N.  Y. 
193. 
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a  charge  of  forging  the  entire  instrtunent.  If  the  pleader 
adopts  the  outward  form,  and  avers  that  the  defendant  al- 
tered a  genuine  instrtunent,  ne  must  set  it  out  by  its  tenor 
as  it  was  before  the  alteration,  and  then  distinctly  state 
what  alteration  was  made" 

§  420.  Fourthly.  The  Allegations  of  the  Fraydulent  In- 
tent and  of  the  Person  meant  to  be  Defrauded : — 

Essential ~ (Public  Forgeries ~ Private). ~ Since  forgeiy 
is  an  actual  or  attempted  cheat,"  the  fraudulent  purpose, 
and  the  name  of  the  individual  meant  to  be  cheated,  urns 仁 
as  in  other  cheats"  be  charged  in  the  indictment  when 
known,  and  proved  at  the  trial.®®  If  the  contemplated 
fraud  is  to  take  effect  on  the  public,^  then  the  allegation 
should  accord  with  this  fact.* 

§  421.  How  Minutely. 一 Details,  such  as  how  the  fraud 
was  to  be  effected,  need  not  be  stated ；  but  "it  is  sufficient 
to  aver  a  general  intent  to  defraud  a  certain  person,  which 
intention  may  be  made  out  by  the  facts  in  evidence  at  the 
trial ノ，  3  This  person's  residence  need  not  be  given,  unless 


96.  S.  V.  Fisher,  58  Mo.  256;  S. 
v.Bryant, 17  N.  H.  323;  Blttlngs  v. 
S.,  supra;  Kahn  v.  S.,  58  Ind.  168; 
S.  V.  Riebe,  27  Minn.  315,  7  N.  W. 
262.  And  see  Moore  v.  S.,  33  Ga. 
225;  S.  V.  Greenlee, 1 Dev.  523, 
625;  P.  V.  O'Brien,  96  Cal.  171, 31 
P.  45：  S.  V.  Stepihens,  45  La.  Ann. 
702, 12  So.  883. 

97.  Ante.  §  899. 

98.  Ante,  SS 158  (2), 159  (1). 

99.  New  Crim.  Law,  II，  §  543, 1 
Stark.  Crim  PI.  (2d  Ed.)  112; 
Archb.  Crim.  PI. &  Ev. (10th  Lond. 
Ed.)  358;  S.  V.  Odel,  3  Brev.  552; 
Harrington  v.  S.，  54  Miss.  490; 
Cunningham  v.  S.,  49  Miss.  685; 
Reg.  V.  Tylney, 1 Den.  C.  C.  319; 
Reg.  V.  Powner, 12  Cox  C.  C.  235，  4 
Eng.  Rep.  525;  Shinn  v.  S.，  57  Ind. 
144;  P.  V.  Mitchell, 92  Cal.  590,  28 
P.  697.    See  P.  v.  D'Argencour,  95 


N.  Y.  624,  629;  S.  v.  Tlngler.  32 
W.  Va.  546,  25  Am.  St.  830,  9  S.  E. 
935;  S.  7.  O'Connell, 144  Iowa,  559, 
123  N.  W.  201; S.  V.  Weaver,  149' 
Iowa,  403, 128  N.  W.  569;  S.  v.  Cord- 
ray,  200  Mo.  29,  98  S.  W. 1 (unless 
otherwise  provided  by  statute) . 

1.  New  Crim  Law,  II,  §§ 161. 
596  (2). 

2.  Ante,  §§  210,  233,  248;  Greg- 
ory V.  S., 11 Ohio  St.  329  ；  Cunning- 
ham V.  S.,  Bupra;  S.  v.  Kimball,  50" 
Me.  m. 

3.  Rex  V.  Powell, 1 Leach,  77， 
78,  2  W.  Bl. 787,  2  East  P.  C.  976; 
Paige  V.  P.,  3  Abb.  Ap.  439.  See  P. 
V.  Marlon.  28  Mich.  255.  Did  forge 
a  promissory  note  for  £50,  'W 
which  said  promissory  note  la  an 
indorsement  as  follows,  C.  J.,  with 
intent  to  defraud  W.  R.  S""  suffi- 
ciently   charges    that    the  frau«t 
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made  essential  by  special  terms  in  the  statute;*  The  intent 
may  be  laid  to  defraud  a  township  named  *  or  the  State,^ 
if  the  fact  is  so. 

§422. 1. Defraud  whom?— (Election)  .—Generally,  not 
always,  the  averred  intent  may  be  to  defraud  one  or  an- 
other of  two  or  even  more  persons  or  corporations,  at  the 
election  of  the  pleaderJ  Thus, 一 

2.  The  Law  presumes, 一 in  the  forgery  of  the  name  of 
an  existing  person  or  corporation,  that  the  forger  intended 
to  defraud  Mm  or  it,  and  the  indictment  may  lay  his  pur- 
pose accordingly,  whatever  be  the  real  fact.  He  meant 
also  to  defraud  the  person  to  whom  he  passed  or  attempted 
to  pass  the  forged  writing  for  value  ；  and  the  pleader  may 
80  state  the  intent,  if  he  chooses.®  But — 


meant  was  to  be  effected  through 
the  note,  not  the  Indorsement.  Rex 
V.  James,  7  Car.  &  P.  553.  The  In- 
tent must  be  charged  directly,  not 
as  a legal  deduction  from  alleged 
facts.  Drake  v.  S., 19  Ohio,  211; 
Vol.  I,  S  325;  Vol. II,  .S§  508, 
620  (2). 

4.   S.  V：  Houseal, 2  Brev.  219. 

6.  Gregory  v.  S., 11 Ohio  St 
829. 

6.  Cunningham  v.  S.,  49  Miss. 
685. 

7.  New  Crlm.  Law,  II,  §S  543 
(2),  598,  699.  Unnecessary  to 
state  whether  an  association  to  be 
defrauded  is  corporation  or  part- 
nership. Blais  V.  S"  94  Ark.  327, 
126  S.  W. 1064.  All  steps  nec- 
essary to  perfect  or  to  accom- 
plish the  fraudulent  Intent  need  not 
be  alleged.  S.  v.  Zimmerman,  79 
S.  E.  289,  60  S.  E.  680;  Snow  v.  S., 
85  Ark.  203, 107  S.  W.  280;  P.  v. 
McPherson,  6  Gal. Ap.  266,  91 P. 
1098;  P.  V.  Johnson,  7  Cal.  Ap.  124, 
93  P.  1042;  McLean  v.  S"  3  Ga.  Ap. 
660,  60  S.  E.  332. 


8.  lb.;  Rex  V.  Mazagora,  Ruas. 
&  Ry.  291;  Rex  v.  Sheppard,  Russ. 
&  Ry. 169;  Rex  v.  Holden,  Rubs.  & 
Ry. 154,  2  Leach,  1019,  2  Taunt. 
334;  Reg.  V.  Cooke,  8  Car.  &  P, 
586;  S.  V.  Haynes,  6  Coldw.  550; 
Shinn  V.  S.,  57  Ind.  144.  Indictment 
is  not  fatally  defective  because  it 
fails  to  allege  an  intent  to  defraud 
any  particular  person^  Brazil  v. 
S., 117  Ga.  32,  43  S.  E.  460;  Ben- 
son V.  S., 122  Ala.  100，  26  So.  119, 
affirmed 124  Ala.  92,  27  So. 1; Wil- 
liams V.  S.' 126  Ala.  50,  28  So.  632; 
Darby  v.  S.,  41 Pla.  274,  26  So.  315; 
S.  V.  Stegman,  62  Kan.  476,  63  P. 
746;  S.  V.  Gaubert,  49  La.  Ann. 
169,  22  So.  930;  S.  v.  Turner, 149 
Mo.  206,  49  S.  W.  988;  Pohr  v.  S., 
60  N.  J.  L.  576,  38  A.  673;  Crayton 
V.  S.,  47  Tex.  Cr.  88,  80  S.  W.  839; 
contra,  Barnes  v.  Com., 101 Ky. 
556, 19  Ky.  L.  803,  41 S.  W.  772. 

9.  lb.;  U.  S.  V.  Shellmlre,  Bald. 
370;  Hex  V.  Rushworth,  Russ.  & 
Ry.  317, 1 Stark.  396;  Harris  v.  P., 
9  Barb.  664;  Reg  v.  Cooke,  8  Car* 
&  P.  586;  Rex  v.  Holden,  Russ.  & 
Ry.  154,  2  Leaoh,  1019,  2  Taunt. 
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§  423.  Where  a  Fictitious  Name, ~ whether  of  a  person 
or  corporation,  is  the  subject  of  the  forgery,  an  averment 
that  the  intent  was  to  defraud  such  non-existing  person  or 
corporation  cannot  be  true  in  fact  or  sustained  by  proof, 
so  that  practically  it  will  be  ill"  Yet  the  other  form  re- 
mains for  a  case  of  this  sort. 

§  424.  Where  the  Intent  is  to  defraud  Partners, ~~ the  al- 
legation need  not  be  in  the  form  essential  in  laying  owner- 
ship. There  the  indictment  must  set  out  all  the  names  of 
joint  owners. 11 But  here,  when  the  purpose  is  to  defraud 
two  or  more,  whether  constituting  a  hrm  or  not,  the  intent 
is  also  to  defraud  each  of  them;  therefore  the  indictment 
may  lay  it  as  to  all,  or  as  to  one  or  more  less  than  all,  at 
the  pleader pleasure. 

§  425. 1. Knowledge  of  the  Forgery, ― or  spurious  char- 
acter of  the  instniment,  must,  in  Titterings,  in  having  in 
possession  with  intent  to  utter,  and  the  like,  be  averred  and 
proved,  being  an  essential  element  in  the  criminal  intent" 
And 一 

2.  The  Indictment  for  Uttering ""- should  give  the  name 
of  the  person  to  whom  the  forged  instrument  was  tendered, 
if  known;  or  if  not  known,  state  this  in  excuse  for  the  omis- 
sion." 


334;  Hooper  v.  S.，  8  Humph.  93. 
S.  V.  Blodgett, 143  Iowa,  578, 121 
N.  W.  685. 

10.  New  Crlm.  Law,  II,  §  543; 
P.  V.  Ellenwood, 119  Cal.  166,  51 
P.  553;  P.  V.  McPherson,  6  Cal. 
Ap.  266,  91 P.  1098. 

11.  Post,  §  723. 

12，  S.  V.  Hastings,  53  N.  H.  452; 
P.  V.  Curling, 1 Johns.  320;  Dixon's 
Case,  2  Lewin,  178;  Reg.  v.  Hanson, 
2  Moody,  245;  Rex  v.  Lovell, 1 
Leach,  248;  S.  v.  Hall, 108  N.  Car. 
776, 13  S.  E. 189,  190.  See  S.  v. 
Harrison,  69  N.  C. 143;  Labbalte 
V.  S.，  6  Tex.  Ap.  483. 

13.    Anderson  v.  S.,  7  Ohio  (2d 


pt.)  250;  AnonymouB, 11 Mod.  3;  S. 
V.  Anderson  (Del.  1910),  74  A. 
1097;  Feeney  v.  S.，  58  Tex.  Cr. 152, 
124  S.  W.  944;  P.  V.  ElpWs, 139 
Cal.  XIX,  72  P.  838;  S.  v.  Swensen, 
13  Idaho, 1, 81 P.  379;  S.  v.  Hauser, 
112  La,  313，  36  So.  396;  Shelton  v. 
S., 143  Ala.  98,  39  So.  377;  Powers 
V.  S.,  87  Ind.  97;  P.  v.  Smith, 103 
Cal.  563,  37  P.  516,  "knowingly" 
uttered,  S.  v.  Williams,. 139  Ind.  43, 
38  N.  E.  339. 

14.  Ante,  S  250  (2);  McClellan 
V.  S.,  32  Ark.  609;  Goodson  v.  S., 
29  Fla.  511,  523, 10  So.  738.  Anony- 
mous, 1 East  P.  C. 180;  Buckley  v. 
S.,  2  Greene  (Iowa),  162;  ante,  § 
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§425  a.  Different  Intents  ~ may,  to  avoid  danger  of  a 
variance,  or  difSeulties  in  the  proofs,  be  set  out  in  separate 
counts, 一 as,  to  defraud  different  individuals  or  corpora- 
tions,一 a  method  sometimes  recommended.^*  In  reason, 
this  prolixity  is  luinecessary;  but  the  intent  to  defraud  any 
number  of  victims  may  be  laid  in  one  count,  which  will  not 
thereby  be  rendered  double,  and  the  allegation  will  be  sus- 
tained by  proof  of  it  as  to  any  one  of  them.  The  writer 
does  not  remember  to  have  seen  this  method  practised.*** 

§  425  b. 1. Legislation  in  England ― has  in  recent  times 
rendered  unnecessary  the  mention  of  the  name  of  the  per- 
son to  be  defraudea,  permitting  simply  a  general  allegation 
of  fraudulent  intent."  And 一 

2.  Statutes  in  some  of  our  States ~ have  adopted  this 
sort  of  enactmem.^® 


404.  It  is  not  material  that  no 
person  has  suffered  any  actual  loss 
by  the  uttering.  S.  v.  Calhoun,  75 
Kan.  259,  88  P.  1079.  Under  some 
statutes  the  name  of  the  person  to 
Wihom  uttered  need  not  be  alleged. 
S.  V.  Hart,  67  Iowa,  142, 145  N.  W. 
99;  S.  V.  Adams,  39  La.  Ann.  238, 
1 So.  436. 

15.  Archb.  Crim.  PI. &  Ev. (10th 
Lond.  Ed.)  358;  3  Chit  Crlm.  Law. 
1048  et  seq. 

16.  Compare  ante,  §§ 150,  424; 
Rex  V.  Lovell, 1 Leach,  248  ；  Noakes 
V.  P.,  25  N.  Y.  380,  387,  388. 

17.  New  Crlm.  Law,  II,  §  599 
<3);  Archb.  Crim.  PI. &  Ev. (19th 
Ed.)  605,  611.  Stat. 14  & 15  Vict 
c. 100,  §  8,  is  re-enacted  In  24  &  26 
Vict.  c.  98,  §  44;  Reg.  v.  Trenfleld, 
1 Post.  &  F.  43.  As  to  the  Indict- 
ment under  7  Geo.  4，  c.  46,  see  Rex 
V.  James,  7  Car.  &  P.  553.  'Intent 
to  cheat  and  defraud"  In  an  Indict- 
ment for  forging  a  bill  of  lading  Is 
good  under  a  statute  punishing 
forgery  "with  intent  to  injure  and 


defraud."  S.  v.  Harroun, 199  Mo. 
519,  525,  98  S.  W.  467. 

18.  McClure  v.  C.,  86  Pa.  353; 
S.  V.  Tingler,  32  W.  Va.  546,  25  Am. 
St.  830;  S.  V.  Cross, 101 N.  C.  770,  9 
Am.  St.  53,  7  S.  E.  715;  P.  v.  Van 
AlBtine,  57  Mich.  69,  23  N.  W.  594; 
S.  V.  Rucker,  93  Mo.  88,  5  S.  W. 
609;  S.  V.  Gavigan,  36  Kan.  322, 13 
P.  554;  S.  V.  Warren, 109  Mo.  430, 
19  S,  W. 191， 32  Am.  St.  681; S.  v. 
Phillips,  78  Mo.  49;  S.  v.  Jackson, 
89  Mo.  561, 1 S.  W.  760;  S.  v.  Lurch, 
12  Ore.  104,  6  P.  41; S.  v.  Max- 
well, 47  Iowa,  454;  S.  v.  Clement, 
42  La.  Ann.  583,  7  So.  685;  McDon- 
nell V.  S.,  58  Ark.  242,  24  S.  W. 
105;  S.  V.  Weaver, 149  Iowa,  403, 
128  N.  W.  559;  Williams  v.  S.. 126 
La.  50,  28  So.  632;  Darby  v.  S.,  41 
Fla.  274.  26  So.  315;  S.  v.  GuIIette, 
121 Mo.  447,  26  S.  W.  354;  Rohr  v. 
S"  60  N.  J.  L.  576,  38  A.  673; 
S.  V.  Hart,  67  Iowa,  142,  145,  25  N. 
W.  99  (uttering)  S.  v.  Adams,  8^ 
La.  Ann.  238，  180,  435. 
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§  426.  Fifthly.   The  Allegation  of  the  Criminal  Act : 一 

1.  "Did  Forge  and  Counterfeit 'Falsely .—It  suf- 
fices to  allege  "that  the  defendant  forged  and  counterieited， 
though,"  says  Starkie,  "it  is  usual  to  aver  that  he  did 
falsely  forge  and  counterfeit  ；  for  the  adverb  is  sufficiently 
implied  in  the  former  words. , ， 

2.  Other  Adverbs  and  Verbs 一 are  sometimes  connected 
with  these;  but  obviously  they  are  unnecessary  when  these 
are  employed,  and  the  offense  is  only  misdemeanor" 

3.  "Ordinary  and  Concise  Language ノ， ~ In  a  few  of  the 

States,  statutes  require  every  indictment  to  set  out  the  acts 
constituting  the  oftense  in  ordinary  and  concise  language, 
and  in  such  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  iiitended,^.^ 一 substantially  in  af- 


19. 1 stark.  Crlm.  PI.  (2d  Ed.) 
98,  referring  to  2  East  P.  C.  985; 
Rex  V.  Mariot,  2  Lev.  221;  Rex  v. 
Dawson, 1 Stra. 19.  See  also  Reg. 
V.  King,  7  Mod.  150, 1 Salk.  342; 
Rex  V.  Johnson,  2  Show. 1; 2  Russ. 
Grimes  (5th  Ed.)  695;  Turnipseed 
V.  S.,  45  Fla.  110,  83  So.  851;  P.  v. 
Mitchell, 92  Cal.  590,  28  P.  597; 
S.  V.  McKiernan, 17  Nev.  224,  30 
P.  881. 

20.  Some  of  the  forms  are,  "un- 
lawfully, knowingly,  and  falsely  did 
forge  and  counterfeit,"  Archb. 
Crim.  PI. &  Ev. (10th  Loud.  Ed.) 
391;  "feloniously  did  forge  and 
counterfeit,"  3  Chit.  Crim.  Law, 
1048;  "knowingly,  falsely,  and  frau- 
dulently did  write  and'  counterfeit," 
Rex  V.  Rutter,  Trem.  P.  C. 127; 
"subtly,  falsely,  and  fraudulently 
did  make  and  forge,"  Rex  v.  Ivy, 
Trem.  P.  C. 135;  "did  unlawfully, 
feloniously  and  falsely  make,  forge, 
and  counterfeit,"  S.  v.  Kroeger,  47 
Mo.  552;  "feloniously  did  forge  and 
counterfeit,"  Van  Home  v.  S.,  5 
Pike,  349;  "did  make,  forge,  and 
counterfeit,'*  S.  v.  Johnson,  26  Iowa, 


407,  96  Am.  D. 168;  nearly  the 
same,  Rosekrans,  v.  P.,  5  Thomp. 
&  C.  467,  3  Hun,  287.  The  late 
forms  in  Archbold  have  simply 
"feloniouBly  did  forge,"  Archb. 
Crim.  PI. &  Ev. (19th  Ed.)  609; 
Archb.  New  Crim.  Pro.  534.  And 
so  the  form  seems  to  have  been  in 
Rex  V.  James,  7  Car.  &  P.  653. 
Probably  it  is  not  necessary,  even 
at  the  common  law,  to  employ  both 
the"  verl>s  "forge"  and  "counter- 
felt;"  and  plainly,  where  the  in- 
dictment is  on  a  statute,  only  the 
statutory  term  will  be  required. 
The  expression  "to  counterfeit'* 
carries  to  the  mind  the  idea  of  a 
false  making;  and  East  Bays  that 
"forge"  "is  always  taken  in  an  evil 
sense  in  our  law."  2  East  P.  C. 
985;  Haskins  v.  Ralston,  69  Mich. 
63, 13  Am.  St.  376.  37  N.  W.  45. 
Compare  with  Dir.  &  F.，  f  460; 
"feloniously  forged,"  P.  v.  Hoyt, 130 
N.  Y,  S.  505;  King  v.  S.,  48  Fla. 
211, 31 So.  254. 

21. Stowers  v.  C., 12  Bush,  342; 
P.  V.  Alderdice, 105  N.  Y.  S.  395. 
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firmance  of  the  common  law  rule"  Yet  under  this  provi- 
sion the  Kentucky  court  holds  the  common  law  form,  '  *  did 
forge  and  counterfeit,  ，  ，  to  be  inadequate  as  averring  a legal 
conclusion  instead  of  the  required  act"  Doubtless,  on  the 
other  hand,  the  majority  of  our  courts  would  hold  the  im- 
memorial "forge  and  counterfeit"  sufficiently  to  denote  an 
act  in  distinction  from  a  conclusion  of  law." 

4.  For  "Altering" — a  valid  instrument"  there  appears 
to  be  no  settled  common'  law  form,  but  each  case  conforms 
to  the  special  facts.^®  If  the  statute  has  the  word  "alter," 
11  will  almost  and  perhaps  absolutely  as  of  course  be  em- 
ployed in  the  indictment  ；  2?  and  so  it  may  be  in  an  indict- 
ment on  a  statute  without  this  word,  if  the  accompanying 
averments  bring  the  case  within  the  statute.*® 

5.  "Feloniously," ~ if  the  forgery  is  felony,  should  in 
most  of  our  States  appear  in  the  allegation.^* 

6.  A  Due  Connection— should  be  made  between  the 
words  indicating  the  criminal  act  and  the  setting  out  of 


22.  Vol.  I,  S§  329-336；  Vol. II, 
§§  508,  514. 

23.  C.  V.  Williams, 13  Bush,  267; 
Stowers  v.  C,  supra.  See  S.  v. 
Knippa,  29  Tex.  295. 

24'.  See  S.  v.  Foster,  30  Kan. 
366,  2  P.  628. 

25.  Ante,  §  419. 

26.  An  indictment  for  altering  a 
record  set  out  an  entry  therein, 
and  averred  that  the  defendant  af- 
terward, at  a  time  and  place, 
*  falsely,  unlawfully,  fraudulently, 
and  deceitfully  did  erase,  expunge, 
and  entirely  obliterate"  the  same; 
and  afterward,  at  the  said  time  and 
place,  on  another  folio,  "falsly,  un- 
lawfully, fraudulently,  and  deceit- 
fully did  forge,  write,  enter,  and  in- 
sert" words  Bet  out  Rex  v.  New- 
man, Trem.  P.  C. 130.  In  another 
•case,  the  averment  was  that  in  the 
writing  set  out,  the  defendant  al- 


- tered  a  word  mentioned  by  erasing 
certain  letters  and  substituting 
others.  The  e^act  charge  was  that 
he  altered  "birch"  to  "batch"  by 
erasing  ire,  and  inserting  ate,  and 
this  was  held  to  be  proved  by  show- 
ing a  substitution  of  at  for  ir.  S. 
V.  Rowley,  Brayt.  76.  And  see  P. 
V.  Palmer,  53  Cal.  615;  S.  v.  Thorn- 
burg,  6  Ire.  79,  44  Am.  D.  67. 

27.  Archb.  New  Crim.  Pro.  685; 
Rex や. Post,  Rubs.  &  Ry. 101.  See 
S.  V.  Knlppa,  29  Tex.  295. 

28.  Elsworth's  Case,  2  East  P. 
C.  986;  S.  V.  WiUard,  219  Mo.  721, 
119  S.  W.  416;  Mackguire  v.  S., 
91 Miss.  151. 44  So.  802,  where  the 
statute  does  not  use  "feloniously." 
Cohen  v.  P.,  7  Colo.  274,  3  P.  385; 
Com.  V.  Lemon, 18  Ky,  L.  480,  87  S. 
W.  61; Bee,  also  S.  v.  Murphy, 17 
R.  I，  698,  24  A.  473. 

29.  Vol. II,  §§  534-536. 
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the  false  instnunent  ；  as, ii is  ill  to  say  that  the  defendant 
forged  a  wmmg  containing  the  one  forged.^®  The  aver- 
ment may  be  that  he  uttered  a  '  *  false,  forged,  and  counter- 
feited bank-note;"  these  words  not  being  repugnant"  They 
signify  that  it  purports  to  be,  but  is  not,  genuine"  And 
the  allegation  may  be  that  the  defendant  falsely  lorged  a 
false  writing" 

7.  The  Value ~ of  the  forged  instrument  need  not  be 
averred."  But  it  is  sometimes  evidence  of  the  fraudulent 
intent" 

II.  In  General  of  the  Evidence. 

§  427. 1. The  Proofs  of  this  Offense "-^ depend  partly  on 
rules  special  to  it,  but  more  on  those  common  to  all  issues. 

2.  In  this  Sub-title, — we  shall  collect  such  of  the  former 
as  were  not  considered  in  connection  with  the  indictment  ； 
and  for  convenience  in  practice  bring  to  view  some  of  the 
latter.  The  order  is  not  material. 

3.  The  Intent  to  Defraud— a  person  or  the  public,  not 
necessarily  a  fraud  consummated,'"  must  be  proved, 
in  general  and  as  to  the  individual,  conformably 
to     the     allegation*'^      The   question    is     for  the 


so.   Rex  V.  Neck,  2  Show.  472. 

31.  Mackey  v.  S.,  8  Ohio  St  362, 
perhaps  overruling  or  qualifTlng 
Kirby  v.  S.， 1 Ohio  St  185. 

32.  TJ.  S.  V.  Howell, 11 Wall. 
432. 

33.  Rex  V.  Ooate, 1 Ld.  Raym. 
737. 

34*.  S.  V.  Clement,  42  La.  Ann. 
583，  7  So.  685.  Nor  proved.  Hurst 
V.  S., 1 Ala.  Ap.  235,  56  So. 18. 

35.  Berrisford  v.  S.,  66  Ga.  53. 

36.  New  Crim.  Law,  II,  §  698; 
Hex  V.  Crooke,  2  Stra.  901;  Rex  y. 
Goate, 1 Ld.  Raym.  737;  Bush  v.  S., 
77  Ala.  83;  S.  v.  Cross, 101 N.  C. 
770.  9  Am.  St.  53,  7  S.  B.  71B.  Pop 
forgery  being  an  attempt,  the  crime 


may  exist  though  from  oircum* 
stances  unknown  to  the  defendant 
there  can  be  no  consummation  of 
the  fraud.  Rex  v.  Holden,  Rues,  k 
Ry. 154.  See  New  Crim.  Law,  I, 
§§  738-744,  748  (2),  754. 

37.  Ante,  §  420  et  seq.;  Reg.  y. 
Tylney, 1 Den.  C.  C.  319;  Rembert 
V.  S.,  53  Ala.  467,  468,  25  Am.  639; 
Agee  V.  S" 113  Ala.  52,  21 So.  207; 
Elsey  V.  S.，  47  Ark.  572,  2  S.  W. 
337;  P.  V.  Elphis,  72  Pac.  838, 1S9 
Gal.  XIX;  S.  V.  Anderson  (Del. 
1910),  74  A.  1097;  Barfleld  v.  S"  29 
Ga.  127,  74  Am.  Dec.  49;  S.  y.  Swen- 
sen, 13  Idaho, 1, 81 P.  879;  Fox 
P.,  95  111. 71, 75;  P.  V.  Cotton,  25 ひ 
111.  3S8,  95  N.  E.  283;  S.  y.  Van 


^427a 


FOBGBBY 


1487 


jury"  who  still  proceed  by  rules  ；  thus, 一 

§  427  a.  The  Intent  is  presumed, — to  defraud  the  person 
whose  name  is  forged,  without  the  testimony  of  witnesses, 
from  the  forgery  itself.^®  So  is  the  intent  to  defraud  the 
one  to  whom  the  defendant,  with  knowledge  of  the  for- 
gery,4o  passed  or  offered  the  forged  instrument  for  value." 


Auken,  98  Iowa,  674，  68  N.  W.  454; 
S.  V.  Gavigan,  86  Kan.  322, 13  Pac. 
654;  Com.  V.  Ladd, 15  Mass.  526, 
62d;  S.  V,  HesselUne, 130  Mo.  468， 
82  S.  W.  983;  P.  V.  Wiman, 148  N. 
Y.  29，  42  N.  E.  408;  P.  v.  Corrigan, 
129  Ap.  Dlv.  (N.  Y.)  75, 113  N.  Y. 
S.  513;  P.  V.  Stearns,  21 Wend.  (N. 
Y.)  409;  Leonard  v.  S.,  29  Ohio  St 
408;  Wells  V.  Ter.， 1 Okla.  Cr.  Ap. 
469,  98  Pac,  483;  Rohr  v.  S.,  60  N. 
J.  L.  576,  88  A.  673;  Snell  v.  S.,  2 
Humph.  (Tenn.)  347;  Montgomery 
V,  S., 12  Tex.  Ap.  323,  330;  Feeney 
V.  S.,  68  Tex.  Cr.  Ap.  152, 124  S.  W. 
944;  S.  V.  Shelters,  61 Vt. 102，  105, 
31 Am.  670;  Norton  v.  S., 129  Wis. 
659, 109  N.  W.  531, 116  Am.  St  979. 
An  intent  to  defraud  the  public, 
generally  is  sufficient,  McClure  v. 
Com.,  86  Pa.  Sr.  353,  356;  U.  S.  v. 
Moses,  4  Wash.  C.  C.  726,  728,  27 
Fed.  Cas.  16825;  Green  v.  S.,  36 
Tex.  Cr.  109.  35  S.  W.  971;  Rohr  v. 
S.,  60  N.  J.  L.  576,  38  Atl.  673. 
It  is  not  necessary  to  allege  or 
prove  an  Intent  to  defraud  any  par- 
ticular person.  Roiuh  v.  S.,  34  Neb. 
326,  327,  61 N.  W.  755;  S.  v.  Hart, 
67  Iowa,  142,  25  N.  W.  99;  P.  v. 
Van  Alstyne,  57  Mich.  69;  S.  v. 
Blodgett, 143  Iowa,  578. 121 N.  W. 
685. 

38.  Gooden  v.  S.,  55  Ala.  178； 
P.  V.  Campbell, 125  N.  W.  42, 16 
Det.  Leg.  N. 1082, 160  Mich.  lOS; 
P.  V.  Shanley, 196  N.  Y，  574,  90  N. 
B. 1163. 


39.  Ante,  §  422  (2);  HendersoD 
V.  S., 14  Tex.  503;  Hurst  v.  S., 1 Ala. 
Ap.  235,  66  So. 18;  Williams  v.  S.» 
126  Ala.  50,  28  So.  682;  S.  v.  Bjar- 
naas,  88  Minn.  301, 92  N.  W.  980; 
S.  V.  Hahn,  38  La.  Ann.  169,  172; 
S.  V.  Pyscher, 179  Mo.  140,  77  S.  W. 
836;  Phelps  v.  P.,  72  N.  Y.  365,  6 
Hun  (N.  Y.)  428;  Smith  v.  S.  (Tex. 
Cr.  1895),  32  S.  W.  696;  U.  S.  v. 
Houghton, 14  Fed.  544,  549.  Or 
from  all  facts  including  the  defend- 
suit's  declarations,  S.  v.  WiUiamB, 
66  Iowa,  573,  575,  24  N.  W.  52;  Tim- 
mons  V.  S.,  80  Ga.  216,  4  S.  E.  766; 
S.  V.  Mitton,  37  Mont.  366,  96  Pac. 
926, 127  Am.  St.  732;  Fischl  v.  8., 
54  Tex.  Cr.  55, 111 S.  W.  410; 
Spears  v.  P.,  220  111. 72,  77  N.  B. 
112,  4  L.  R.  A.  (N.  S.)  402D. 

40.  Ante,  §  425  (1). 

41.  Ante,  §  422  (2);  Rex  v.  Car- 
ter, 7  Car.  &  P.  134;  Rex  v.  Shep- 
pard,  Ru88.  &  Ry. 169;  Rex  v. 
Crowther,  5  Car.  &  P.  316;  Rex  v. 
James,  7  Car.  ft  P.  553.  See  Hex  v. 
Harvey,  2  B.  &  C.  257;  Rex  y.  Blrk- 
ett,  Rubs.  &  Ry.  86;  Reg.  v.  Cooke, 
8  Car.  &  P.  582;  Reg.  v.  Carter, 1 
Den.  C.  C.  65, 1 Cox,  C.  C. 170, 1 
Car.  &  K.  741;  Edwards  v.  Buch- 
anan, 3  B.  &  Ad.  788;  Rex  Jones, 
2  East  P.  C.  991; S.  v.  Kiinl)aU,  58 
Me.  409;.  C.  V.  Starr,  4  Allen,  301; 
Reg.  V.  Hanson,  Car.  &  M.  834.  It 
may  be  presumed  that  accused 
forged  an  instrument  from  it  being 
found  in  his  posBession  with  proof 
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In  aid  of  this  presumption,  or  as  applicable  in  cases  afford- 
ing no  scope  for  it,  other  proofs  may  be  adduced  ； "  as, 一 

§428. 1. Other  Instances.^^ ~ In  forgery,  as  distin- 
guished from  the  criminal  uttering,  it  is  not  permissible  to 
show  against  the  defendant  that  he  has  committed  or  con- 
fessed another  forgery,  or  uttered  another  forged  instru- 
ment." But  on  a  charge  of  uttering,  or  of  any  other  kindred 
form  of  the  offense,  if  it  becomes  necessary  to  prove  his 
knowleage  of  the  falsity  of  a  writing  which  he  may  not 
have  forged  himself,*^  other  Titterings  or  possessions  of  like 
forged  instniments  are  admissible,  as  explained  in  the  first 
volume.*®   The  fact  of  such  instrument  being  forgeries 


he  tried  to  raise  or  raised  money 
on  it,  nothing  else  appearing.  S.  y. 
Peterson, 129  N.  C.  656,  40  S.  B. 
9;  Curtis  V.  S., 118  Ala.  125,  24  So. 
Ill; S.  V.  Wniiams, 152  Mo.  115,  53 
S.  W.  424,  75  Am.  St  441; S.  v. 
Pyacher, 179  Mo.  140,  77  S.  W.  836. 

42.  P.  V.  Marion,  29  Mich.  31： 

43.  Vol. II,  SS 1120-1129. 

44.  Vol. II,  S 1124;  P.  V.  Corbln, 
56  N.  Y.  363, 15  Am.  R.  427;  Morris 
V.  S.,  S  Sm.  &  M.  762;  Dow  v. 
Spenny,  29  Mo.  386;  Reg.  v.  Moore, 
1 FoBt.  &  F.  73;  Fox  ^.  P.,  95  111. 
71. See  Bluff  v.  S., 10  Ohio  St. 
547;  Manaway  v.  S.,  44  Ala.  875; 
Hartford  Bank  v.  Hart,  3  Day,  491, 
3  Am.  D.  274;  S.  v.  Saunders,  68 
Iowa,  370,  27  N.  W.  455.  Perhaps 
contra,  McDonald  v.  8"  83  Ala.  46, 
3  So.  805;  P.  V.  Blbby,  91 Cal.  470, 
27  P.  781; S.  V.  Cooper,  83  Kan. 
385,  111  P.  428;  Hlnson  v.  8.,  61 
Tex.  Cr. 102, 100  S.  W.  939;  P.  v. 
Arlington, 123  Cal.  356,  55  P.  1003; 
P.  V.  Bird, 124  Cal. 32,  55  P.  639; 
P.  V.  Weaver. 177  N.  Y.  444,  69  N.  E. 
1094;  reversing  81 A.  D.  567,  81 N. 
Y.  S.  519, 17  N.  Y.  Cr.  291;  Joiner 
V.  S.,  46  Tex.  Cr.  408,  80  S.  W.  531. 

45.  Ante,  S  425  (1).  Defendant's 


poBsession  is  not  concluslye  of  his 
guilty  knowledge.  He  may  always 
prove  any  tects  to  show  absence 
of  guilty  knowledge.  Miller  y.  S り 
51 Ind.  405,  406;  Pox  v.  P.,  95  111. 
71, 75;  P.  V.  Everhardt, 104  N.  Y. 
591,  595, 11 N.  E.  62;  Crossland  v. 
S.,  77  Ark.  357,  92  S.  W.  776. 

46.  Vol. II,  §S 1126-1128;  Reg.  v. 
Salt,  8  Post  ft  F.  834;  McCartney 
V.  S.,  3  Ind.  353,  66  Am.  D.  510; 

C.  y.  Stone,  4  Met.  43;  Reg.  v.  Green, 
3  Car.  ft  K.  209;  C.  y.  Miller,  3 
Cush.  243;  Rex  Hough,  Rubs.  St 
Ry. 120;  3,  V.  Brown,  4  R.  I.  528,  70 
Am.  D. 168;  Steele  v.  P.,  45  111.  152; 
S.  V.  Williams,  2  Rich.  418,  45  Am« 

D.  741;  Reed  v.  S.， 15  Ohio,  217； 
Lindsey  v.  S.,  38  Ohio  St.  507.  See 
IT.  S.  V.  Roudenbush,  Bald.  614;  U. 
S.  V.  Doebler,  Bald.  519;  Bluff  v. 
S.， 10  Ohio  St  547;  Wright  y, 
S., 138  Ala.  69,  34  So,  1009;  P. 
V.  Sanders, 114  Cal.  216,  46  Pac. 
153;  P.  V.  Harben,  5  Cal. Ap.  29,  91 
Pac.  398;  Langford  v.  S"  33  Fla. 
233,  242, 14  So.  815;  Wooldridge  v. 
S.,  49  Fla.  137,  38  So.  3;  Anson  y. 
P., 148  111.  494，  503.  35  N.  B. 145; 
Juretlch  v.  P.,  228  111.  4S4,  79  N.  E. 
181;  Card  v.  S., 109  Ind.  416,  421, 9 
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must  be  shown; "  and  it  would  seem  the  time  of  the  titter- 
ings should  not  be  too  remote, 一 a  question  as  to  which  the 
discretion  of  the  presiding  judge  is  probably  the  chief 
guide,"  Some  of  the  cases  reject  all  titterings  subsequent 
to  the  one  on  trial,  unless  a  connection  is  disclosed  between 
them  and  it;  but  the  better  practice  is  believed  to  be,  in 
general,  to  admit  them"  Again, 一 

2.  Conduct, — such  as  that  the  defendant  made  false  rep- 
resentations at  the  time  of  uttering, i that  he  fabricated  a 
deposition  to  prove  the  forgery  genuine,*^^  that  his  state- 
ments of  the  source  whence  ho  obtained  it  were  contradic- 


N.  E.  591; S.  V.  Chance,  82  Kan.  388, 
108  P.  789;  Com.  v.  Russell, 156 
Mass.  196,  30  N.  E.  763;  P.  v.  Peck, 
139  Mich.  680, 103  N.  W. 178. 12 
Det.  Leg.  N.  28;  S.  v.  Myers,  82  Mo. 
558,  564-570,  52  Am.  389;  S.  v.  Stark, 
202  Mo.  210, 100  S.  W.  642;  S.  v. 
Mltton,  37  Mont  366,  96  Pac.  926, 
127  Am.  St.  732;  P.  v.  Everhardt, 
104  N.  Y.  591,  594, 11 N.  E.  62;  P. 
マ, Dolan, 186  N.  Y.  4,  78  N.  B.  669. 
116  Am.  St.  521; S.  v.  Murphy, 17 
N.  Dak.  48, 115  N.  W.  84;  Strang 
T.  S.,  32  Tex.  Cr.  219,  22  S.  W.  680; 
Dillard  v.  U.  S., 141 Fed.  303,  72 
C.  C.  A.  451.  But  compare,  S.  v. 
Hathborn. 166  Mo.  229,  65  S.  W. 
756;  Ex  parte  Glaser, 100  C.  C.  A. 
254, 176  Fed.  702. 

47.  Hex  V.  Millard,  Rubs.  &  Ry. 
245;  P.  V.  Dibble,  3  Abb.  Ap.  518; 
Dibble  V.  P.,  4  Par.  Cr.  199;  S.  v. 
Cole, 19  Wis.  129,  88  Am.  D.  676; 
Reed  V.  S.,  supra. 

48.  Reg.  V.  Salt,  3  Post,  ft  F. 
^34,  836.  And  see  S.  v.  Brown, 
supra;  Steele  v.  P.,  supra;  Rex  v. 
Balls, 1 Moody,  470;  McCartney  v. 
S.,  supra;  P.  V.  Frank,  28  Cal.  507; 
Bersch  v.  S., 13  Ind.  434,  74  Am.  D. 


263;  Rex  v.  Millard,  supra;  Hard- 
ing V.  S.,  54  Ind.  359,  365;  Com.  v. 
Coe, 115  Mass.  481,  601;  Com.  v. 
White, 145  Mass.  392,  395, 14  N. 
E.  611;  Com.  V.  Hall, 4  Allen 
(Mass.)  306,  306;  Com.  v.  Price* 
10  Gray  (Mass.)  472,  476,  71 Am. 
Dec.  668n. 

49.  Rex  V.  Taverner,  Car.  Crlm. 
Law  (3d  Ed.)  195;  Dibble  v.  P.,  4 
Par.  Cr.  199.  See  P.  v.  Dibble,  8 
Abb.  Ap.  518.  And  see  P.  v.  Wood, 
8  Par.  Cr.  681;  P.  v.  Stewart,  6 
Mich.  243;  S.  V.  Freeman,  4  Jones, 
N.  C.  5;  Card  v.  S., 109  Ind.  415;  P. 
V.  Van  AlBtine,  57  Mich.  69,  23  N. 
W.  594;  S.  V.  Alien,  56  S.  C.  595, 
35  S.  E.  204. 

50.  Ante,  § 189;  Hendrick  y.  C" 

5  Leigh,  707;  Rex  v.  Smith,  4  Car. 

6  P.  411.  See  Rex  v.  Smith,  2  Car. 
&  P.  633. 

51.  Rex  V.  Sheppard,  Russ.  & 
Ry. 169;  Gardner  v.  S.，  96  Ala. 12, 
11 So.  402;  Lascelles  v.  S.,  90  Oa. 
347, 16  S.  E.  945;  S.  v.  Calkins,  73 
Iowa.  128,  34  N.  W.  777. 

52.  S.  V.  Williams,  27  Vt.  724. 
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tory,3  and  other  like  duplicities,*^*  may  be  shown  against 
him.  So ~ 

3.  Confessions; 一 when  sufficiently  full,"  are  admissible 
within  the  ordinary  rules" 

4.  Co-conspirator. ~ Admissions,  other  Titterings,  the 
possession  of  other  forgeries,  and  the  like,  by  a  co-conspira- 
tor with  the  defendant  in  the  delictum  on  trial,^?  are  com- 
petent on  principles  already  explained"  Again, — 

5.  Knowledge "― whereby  the  defendant  could  detect  the 
forgery,  may  be  shown  against  him  on  a  charge  of  uttering, 
to  create  the  inference  that  he  knew  the  instmment  to  be 
forged." 

§429. 1. As  to  who  may  be  Witnesses, ~ the  rules  iut 
our  first  volume  for  determining  the  question  generally 
are  applicable  the  same  in  forgery  as  in  other  offenses. 
Some  particulars,  are, 一 

2.  The  Person  whose  Name  is  forged, — assumed  to  have 
an  interest  in  procuring  a  conviction,  and  liable  to  be  sued 
on  the  forged  instrument,  could  not  by  the  common  law  of 
England  be  a  witness  against  the  indicted  forger  ；  unless 


53.  C.  V.  Starr,  4  Allen,  301; 
Perdue  v.  S.,  2  Humph.  494.  Evi- 
dence that  for  some  time  before  an 
alleged  forged  check  was  cashed, 
defendant  was  without  money  and 
immediately  thereafter  hud  a  good 
deal  of  money,  is  admissible.  Walker 
V.  S., 127  Ga.  48,  66  S.  E. 113.  See, 
P.  V.  Smith, 103  Cal.  563，  37  P.  516. 

64.  Vol. II,  § 1249-1254;  C.  v.  Ed- 
gerly, 10  Allen,  184;  Rex  v.  Forbes, 
7  Car.  &  P.  224  ；  C.  v.  Hall, 4  Allen, 
305;  LaBcelles  v.  S.，  90  Ga.  347, 16 
S.  E.  945. 

55.  S.  V.  Knowles,  48  Iowa,  598. 

56.  Vol. II,  §§ 1254a-1262;  S.  V. 
Warner, 104  Mich.  3B7,  62  N.  W. 
405;  P.  V.  S wetland,  77  Mich.  53，  43 
N.  W.  779. 


57.  TJ.  S.  V.  Craig,  4  Wash.  C.  C. 
729. 

58  Vol. II,  § 1248  (2);  ante, 
§§  229,  230;  S.  V.  Spalding, 19  Conn. 
233,  237,  48  Am.  D. 158;  P.  v. 
Thorns,  3  Abb.  Ap.  571, 3  Par.  Cr. 
256;  U.  S.  V.  Doebler,  Bald.  519; 
Reg.  V.  Farley, 1 Den.  C.  C. 197,  2" 
Car.  &  K.  313,  2  Cox  C.  C.  82;  Pres- 
ton V.  S.,  40  Tex.  Cr.  72,  4^  S.  W. 
581. 

59.  C.  V.  Hall, 4  Allen,  305;  Rex 
V.  Harris,  7  Car.  &  P.  429;  S.  v. 
Anderson  (Del.  1910),  75  A.  1097; 
Wells  V.  Ter., 1 Okla.  Cr.  469,  98  P. 
483;  S.  V.  Williams,  66  Iowa,  573， 
24  N.  W.  52. 

60.  Vol. II,  §§ 1135-1187. 
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such  interest  was  removed  by  a  release,  then  he  might  be" 
And  tMs  doctrine  has  had  a  slight  American  following" 
But  neither  an  acquittal  nor  a  conviction  in  a  criminal  case 
is  admissible  in  evidence  in  a  civil,  where  the  parties  are 
different  ；  ®^  hence,  within  the  rule  as  to  interest  now  well 
established, 64  the  person  whose  name  is  forged  is  not,  in 
principle,  incompetent  ；  。^  and  by  the  nearly  unanimous  con- 
sent of  the  American  courts,  contrary  to  the  old  English 
practice,  he  is  admitted.®  ®  By  some,  he  is  so  even  though 
he  is  to  receive  a  part  of  a  fine  to  be  imposed  on  convic- 
tion 67  others  not  carrying  the  concession  so  far"  In  Eng- 
land, in  1828,  the  practice  was  made  what  it  now  is  with 
us,  by  Stat.  9,  Geo.  4,  c.  32,  §  2,  which  removed  the  impedi- 
ment of  interest  in  forgery  cases.®*  Later  legislation,  Eng- 
lish and  American,  has  followed  in  the  same  line. 


61. 2  East  P.  C.  993  ；  2  Hawk.  P. 
C,  c.  46,  §§ 133-135;  Hex  v.  Rhodes, 
2  Stra.  728;  Watts's  Case,  3  Salk. 
172;  notes  to  Rex  v.  Whiting, 1 
Salk.  283;  Rex  v.  Russel, 1 Leach, 
8;  Caffy'B  Case,  2  East  P.  C.  995. 
See  Rex  v.  Boston,  4  East,  572,  582. 

62.  S.  V.  Brunson, 1 Root,  307; 
S.  V.  Blodget, 1 Root,  534;  Day's 
note  to  Rex  v.  Eden, 1 Eap.  97,  cit- 
ing these  two  Connecticut  cases  to 
the  point  in  my  text;  S.  v.  Stanton, 
1 Ire.  424,  428  (compare  with  S.  v. 
Bateman,  3  Ire.  474',  and  White  v. 
Green,  5  Jones  (N.  C.)  47.  And  see 
Respubllca  v.  Ross,  2  Yeates, 1， 2 
Dall.  239)  ；  S.  v.  Hamilton,  2  Hayw. 
288.  ， 

63. 1 Oreenl.  Bv.,  §  537. ' 

64.  Vol. II,  § 1138;  Abrahams  v. 
Bunn，  4  Bur.  2251;  Smith  v.  Prager, 
7  T.  R.  60. 

65.  Rex  V.  Boston,  supra;  P.  v. 
Howell, 4  Johns.  296. 

66.  Simmons  v.  S.，  7  Ohio  (1st 
pt.)  116;  Pennsylvania  v.  Parrel,  Ad- 
dison, 246;  S.  V.  Whltten, 1 Hill (S. 
C.) 100;  C.  V.  Hutchinson, 1 Mass. 


7;  C.  V.  Snell, 3  Mass.  82;  C.  v. 
Waite,  5  Mass.  261; C.  v.  Peck, 1 
Met.  428;  P.  V.  Dean,  6  Cow.  27; 
Respubllca  v.  Weight, 1 Yeates, 
401;  Respublica  v.  Keating, 1 Dall. 
110;  Pope  V.  Nance, 1 Stew.  354, 18 
Am.  D.  60;  P.  V.  Howell, 4  John  . 
296;  S.  V.  Phelps, 11 Vt. 116.  34  Am. 

D.  672;  S.  V.  Shurtllff, 18  Me.  368; 
Anson  v.  P., 148  111.  494；  505.  35  N. 

E.  145;  S.  V.  Bateman,  3  Ired.  (N. 
Car.)  474,  476;  S.  v.  Hooper,  2 
Bailey  (S.  C.)  37,  40;  Simmons  v. 
S.  (Tex.  Cr. 1895),  32  S.  W.  532; 
McGlasson  v.  S.，  37  Tex.  Cr.  620,  40 
S.  W.  503,  66  Am.  St.  842;  Chappell 
V.  S.,  58  Tex.  Cr.  401, 126  S.  W.  274. 

67.  Noble  v.  P.,  Breeze,  29. 

68.  S.  V.  A.  W., 1 Tyler,  260.  See 
Bradley  v.  Couch, 1 Root,  361; S.  v. 
Brunson, 1 Root,  307;  S.  v.  Blodget, 
1 Root,  534;  S.  V.  Nettleton, 1 Root, 
308. 

69.  The  following  collection  of 
English  cases  prior  to  this  statute 
may  occasionally  be  helpful ； yet  to 
occupy  space  with  a  full  digest  of 
them  would  not  be  profitable :  Rex 
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§430. 1. Even  a  Subscribing  Witness ~ need  not  be 
cidled;  for  the  proof  may  be  as  well  by  the  person  whose 
name  is  forgedJ^  Or, ~ 

2.  Where  the  Forged  Writing  is  destroyed, — such  per- 
son may  testify  both  to  the  destruction  and  the  forgery  of 
it,  though  there  are  pending  against  him  civil  suits  to  which 
the  forgery  is  the  only  defense.  The  judgment  in  the  crim- 
inal case  could  not  be  given  in  evidence  in  the  civil"  With- 
in this  principle, ― 

§  431. 1. Bank  Officers ~ may  be  witnesses  to  the  falsity 
of  paper  purporting  to  be  their  bills"  But  they  are  not 
indispensable  though  within  reach  of  process;  for ~ 

2.  Other  Persons ~ are  also  competent  witnesses  there- 
to" And— 


V.  RuBsel, 1 Leach,  8;  Rex  v. 
Crocker,  Rufis.  &  Ry.  97,  2  New 
Rep.  87,  2  Leach,  987;  Rex  v.  Smith, 
2  East  P.  C. 1000, 1 Leach,  333, 
note;  Rex  v.  Rhodes, 1 Leach,  24; 
Thornton's  Case,  2  Leach,  634;  Rex 
V.  Testick,  2  East  P.  C. 1000;  Rex 
V.  Wells,  2  East  P.  C. 1000;  Rex  v. 
Dodd, 1 Leach,  155;  Rex  v.  Parr, 1 
Leach,  434,  438;  Rex  v.  Wait,  Rubs. 
&  Ry.  505,  7  Moore,  473, 1 Blng.  121, 
11 Price,  518;  Rex  v.  Pigeon, 1 Car. 
&  P.  98;  Rex  V.  Treble,  Russ.  &  Ry. 
164;  Rex  V.  Usher, 1 Leach,  48，  2 
East  P.  C.  99*9;  Rex  v.  Akehurst, 1 
Leach,  150,  2  East  P.  C. 1003;  Rex 
T.  Taylor, 1 Leach,  214，  2  East  P. 
960;  Rex  V.  Sponsonby, 1 Leach, 
332,  2  East  P.  C.  996;  Rex  v.  Mot 仁 
Rubs.  &  Ry.  435;  Rex  v.  Young, 
Russ.  &  Ry.  281,  note;  Rex  v.  Pea- 
cock, Hubs.  &  Ry.  278. 

70.  Simmons  v.  S.,  7  Ohio  (Ist 
pt.)  116. 

71.  C.  V.  Peck, 1 Met.  428.  A  dis- 
tinction recognized  in  Pennsylvania 


is  that  the  apparent  maker  of  a 
forged  note  may  testify  to  the 
forgery;  but  not  a  bona  fide  in- 
dorse!*, unless  he  has  paid  the  note. 
Respubllca  v.  Ross,  2  Yeates, 1, 2 
Dall.  239. 

72.  Rex  V.  Newland, 1 Leach, 
311, 2  East  P.  C. 1001;  Bank  Prose- 
cutions, Russ  &  Ry.  378;  Foulkes  v. 
S.,  2  Rob.  Va.  836. 

73.  Rex  V.  Hughes,  2  East  P.  C. 
1002, 1 Leach,  311,  note;  S.  v.  Stal- 
maker,  2  Brev. 1; S.  v.  Lawrence, 
Brayt.  78;  Faulkes  v.  C.,  2  Rob.  (Va.) 
836;  S.  V.  Anderson,  2  Bailey,  565; 
Bank  Prosecutions,  Russ.  &  Ry. 
378;  Hess  v.  S.,  5  Oblo,  5，  22  Am. 
D.  767;  Johnson  v.  S.,  35  Ala.  370; 
Martin  v.  C,  2  Leigh,  745;  Clark  v. 
S., 14  Ind.  26;  S.  v.  Carr.  5  N.  H. 
367;  S.  V.  Cheek, 13  Ire.  114;  S.  v. 
Farrlngton,  90  Iowa,  673,  57  N.  W. 
606;  Com.  V.  Smith,  6  S.  &  R.  (Pa.) 
568，  570;  S.  V.  Henderson,  29  W.  Va. 
147, 1 S.  E.  225. 
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3.  To  other  Writings, 一 signed  by  Dnvate  mdmduals, 
the  same  rule  applies" 

4.  Doctrine  qualified ~ (Primary  and  Secondary  Evi- 
dence).~ By  the  better  opinion,  this  doctrine  needs  no  qual- 
ification" Yet  some  courts  appear  to  regard  the  testimony 
of  third  persons  as  secondary  evidence,  admissible  only  af- 
ter the  absence  of  those  whose  names  are  alleged  to  be 
forged  is  accounted  for"  There  is  no  solid  ground  for  this 
distinction.  Men  often  mistake  forgeries  for  their  own  writ- 
ings; and  a  witness  who  testifies  to  what  purports  to  be  his 
speaks  only  from  opinion,  unless  the  the  paper  has  been 
constantly  in  his  manual  possession.  Such  a  witness,  there- 
fore, occupies  precisely  the  same  position  as  a  third  person 
who,  too,  is  familiar  with  the  subject.  In  the  average  in- 
stance, his  judgment  will  be  better  informed  than  the 
third  person  ^s;  but  there  are  men  who  c^n  tell  the  hand- 
writing of  some  others  better  than  the  latter  can  tell  it 
themselves. 

§  432.  The  Proof  of  any  Handwriting,— therefore,  which 
no  one  remembers  to  have  seen  written,  is  a  question  of 
opinion.  It  is  for  the  jury;"  who,  on  an  indictment  for 
forging  the  writing,  must,  to  convict,  starting  with  the  pre- 
sumption that  it  is  genuine"  be  convinced  by  the  evidence 
beyond  a  reasonable  doubt  that  it  is  not"  The  common 
methods  of  proof,  always  permissible,  are ~ 

§  432  a.  Witness  to  Opinion. ~ An  opinion,  to  be  admis- 
sible, must  like  any  other  eviaence  be  based  on  knowledge. 
And  any  one  who,  from  having  seen  another  write, き。 even 


74.  Foulkes  v.  C,  supra;  Hen- 
derson V.  S., 14  Tex.  503.  And  see 
Ainsworth  v.  Greenlee, 1 Hawks, 
190. 

75.  Lefferts  v.  S.,  20  Vroom,  26. 

76.  S.  V.  Hopper.  2  Bailey'  37;  S. 
V.  Tutt,  2  Bailey,  44,  21 Am.  D.  508  ； 
S.  V.  Petty,  Harper,  59;  C.  v.  Tay- 
lor, 5  Cush.  605;  C.  V.  Carey,  2  Pick. 
47.  See  Haun  v.  8., 13  Tex.  Ap. 
383. 


77.  MoBher  v.  S., 14  Ind.  261. 

78.  C.  V.  Stow, 1 Mass.  54. 

79.  Vol. II,  SS 1091-1095. 

80.  Magee  v.  Osborn,  32  N.  Y. 
669;  CommiSBloners  v.  Hanion, 1 
Nott  &  McC.  564;  Hopkins  v.  Meg- 
quire,  35  Me.  78;  Hartung  v.  P.,  4 
Par.  Cr.  319;  Lewis  v.  Sapio»  Moody 
&  M. 幼； Eagleton  v.  Kingston,  S 
Ves.  438,  473. 
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but  once, 81 or  from  corresponding  with  hiin,®^  or  from  any 
other  opportunity  or  means,  though  never  seeing  him 
write,®*  has  acquired  some  knowledge  of  his  handwriting,®* 
the  amount  of  which  knowledge  and  the  consequent  weight 
of  the  testimony  will  vary  with  the  oases,®^  may  give  in 
evidence  his  opinion  whether  or  not  a  writing  in  controversy 
came  from  the  hand  of  such  person.  On  principle,  and  prob- 
ably on  authority,  the  presiding  judge  is  to  determine,  as 
a  mixed  question  of  law  and  fact,  whether  or  not  the  witness 
tendered  has  the  necessary  knowledge;  then,  if  he  is  ad- 
mitted, the  jury  are  to  give  his  evidence  the  weight  they 
deem  just"  And  as  to  what  is  adequate  in  knowledge  or 
opportunity,  the  cases  are.  probably  not  absolutely  harmon- 
ious.®^ 


81.  Warren  v.  Anderson,  8  Scott, 
384;  WiUman  v.  Worrall, 8  Car.  & 
P.  380;  Oarrells  y.  Alexander,  4 
Ebp.  87;  Edelen  v.  Gough,  8  Gill, 
•87;  Woodford  v.  McClenahan,  4 
•Oilman,  85;  Bowman  y.  Sanborn,  5 
Fost  (N.  H.)  87;  C.  V.  Nefus, 185 
Mass.  533. 

82.  TJ.  S.  V.  Simpson,  3  Pa.  (P. 
&  W.)  437;  Johnson  v.  Darerae, 19 
Johns.  184, 10  Ain.  D. 198;  Tharpe 
V.  GlBburne,  2  Car.  &  P.  21; Har- 
rington V.  Fry, 1 Car.  &  P.  289,  9 
Moore,  344;  Rex  v.  Slaney,  5  Car. 
&  P.  213;  Gould  V.  Jones, 1 W.  Bl. 
•384;  Clark  v.  Freeman,  25  Pa.  183; 
Southern  Express  Co.  v.  Thornton, 
41 Miss.  216;  Chaffee  v.  Taylor,  8 
Allen,  598;  Van  Dusen  v.  Van  Du- 
«en，  5  Johns*  144. 

83.  Hammond's  Case,  2  Greenl. 
33, 11 Am.  D.  39;  S.  v.  Spence,  2 
Hairing.  (Del.)  348;  Hess  v.  S"  5 
Ohio,  5,  22  Am.  D.  767;  Smith  v. 
Sainsbury,  5  Car.  &  P.  196;  Mudd  v. 
Suckennore,  5  A.  &  E.  703;  Ca- 
barga  v.  Seeger, 17  Pa.  514';  U.  S. 
V.  Cases  of  Champagne, 1 Ben.  241; 
Bieid  V.  Hodgson, 1 Cranch  C.  C. 


491;  Page  v.  Homans, 14  Me.  478; 
Burnham  v.  Ayer,  36  N.  H. 182; 
Amherst  Bank  v.  Root,  2  Met  522; 
Rayburn  v.  Belotti, 10  Mo.  597; 
Tuttle  V.  Rainey,  88  N.  C.  613. 
Contra,  Rex  v.  Culpepper,  Holt,  293. 

84.  Dubois  V.  Baker,  30  N.  Y. 
855;  Pope  V.  Askew, 1 Ire. 16,  35 
Am.  D.  729;  First  National  Bank  of 
Omaha  v.  Lierman,  5  Neb.  247;  Tay- 
lor V.  Sutherland,  24  Pa.  333;  S.  v. 
Minton, 116  Mo.  605,  22  S.  W.  808. 

85.  Hartung  v.  P"  supra;  Mudd 
V.  Suckermore,  supra.  One  who 
has  not  acquired  this  knowledge, 
though  he  has  seen  the  person 
write,  is  not  a  competent  witness. 
Putnam  v.  Wadley,  40  111.  346; 
Brigfham  v.  Peters, 1 Gray,  139; 
Nelms  V.  S.,  91 Ala.  97.  One  who 
iLas  acquired  it  is  competent, 
though  he  cannot  himself  read  or 
write.  Foye  v.  Patch, 132  Mass. 
105. 

86.  Vol. II,  §S  979,  989,  989a. 
1147,  1169,  1212,  1236,  1241,  1244. 

87.  See,  and  compare,  Shltler  v. 
Brewer,  23  Pa.  413;  Haynie  v.  S"  2 
Tex.  Ap. 168;  TJ.  S.  V.  Johnson, 1 
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ing  the  controversy  entitle  him  to  testify,®^  but  sometimes 
it  will;  the  test,  as  stated  by  Lumpkin,  J.  being,  whether 
or  not  the  circumstances  show  a  motive  to  disg]iise  the 
hand" 

§432b.  Comparison  of  Hands.— Where  the  question  is 
whether  or  not  the  defendant  wrote  a  particular  instrument 
or  signature,  other  writings,  being  in  the  case  for  the  other 
purposes  of  the  trial,  and  conceded  to  be  his,  may  be  brought 
into  juxtaposition  and  compared  with  the  one  in  contro- 
versy, as  a  help  to  the  jury  in  their  finding  ；  because,  as  ex- 
pressed by  Stone,  J.  they  will  make  the  comparison,  and 
the  safer  course  is  "to  adopt  it  as  a  principle,  and  thus  give 
to  the  presiding  judge  the  right  to  instruct"  them  in  the 
rules  to  be  observed  therein"  But  no  writing  will  be  ad- 
mitted in  evidence  for  the  mere  purpose  of  comparison.®^ 


Cranch  C.  C.  371;  Cochran  v.  But- 
terfleld, 18  N.  H. 115,  45  Am.  D.  363; 
Hoitt  V.  Moulton, 1 Fost  (N.  H.)  586; 
Mapes  V.  Leal, 27  Tex.  345;  Allen 
V.  S.,  3  Humph.  367;  S.  v.  Carr,  5 
N.  H.  367;  S.  V.  Brown,  4  R.  1.  528, 
70  Am  D. 168;  S.  v.  Allen, 1 Hawks, 
6，  9  Am.  D.  616;  S.  v.  Candler,  3 
Hawks,  393;  Jones  v.  Finch,  37 
Miss.  461, 75  Am.  D.  73;  S.  v.  Har- 
ris, 5  Ire.  287;  Gordon  v.  Price, 10 
Ire.  385;  Pope  v.  Askew, 1 Ire. 16. 

88.  Stranger  v.  Searle, 1 Esp. 14, 
15. 

89.  Reid  v.  S.，  20  Ga.  681,  683. 
And  see  Keith  v.  Lothrop, 10  Cush. 
453. 

90.  Blahop  V.  S.,  30  Ala.  34,  41, 
42;  S.  V.  Scott,  45  Mo.  302;  Moore 
V.  U.  S.，  91 U.  S.  270;  Ellis  v.  P.,  21 
How.  Pr,  356;  Henderson  v.  Hack- 
ney, 16  Ga.  521;  Williams  v.  Drexel, 
14  Md.  566;  Rogers  v.  Shaler,  An- 
thon,  109;  Van  Wyck  v.  Mcintosh, 
4  Kern.  4Sd;  Rex  v.  Morgan, 1 
Moody  &  R. 134,  note;  Perry  v. 
Newton, 1 Nev.  &  P. 1, 5  A.  &  E. 


514;  Griffith  V.  Williams, 1 Cromp. 
&  J.  47;  Hatch  v.  S.,  6  Tex.  Ap.  384; 
P.  V.  Parker,  67  Mich.  222, 11 Am. 
St.  578,  34  N.  W.  720;  Miles  v. 
Loomls,  75  N.  Y.  288,  31 Am.  R.  470. 
See  S.  V.  Dennett, 19  La.  An.  395. 
Contra,  Outlaw  v.  Hurdle, 1 Jones 
(N.  C.) 150;  Otey  v.  Hoyt,  3  Jones 
(N.  C.)  407.  As  to  photographs  of 
genuine  writings  see  S.  v.  Ready, 
77  N.  J.  L.  329,  72  A.  445. 

91. lb.;  S.  V.  GlvenB,  5  Ala.  747； 
S.  V.  Fritz,  23  La.  Ann.  55;  Reg.  v. 
Wilton, 1 Post,  ft  R  391,  392;  Reg. 
V.  Aldridge,  3  Post  ft  F.  781 ； Hoyt 
V.  Stuart,  3  Bobw.  447;  P.  v. 
Spooner, 1 Denio,  343,  43  Am.  D. 
672;  Reg.  V.  Shepherd, 1 Cox  C.  C. 
237;  Putnam  v.  Wadley,  40  111. 
346;  Jumpertz  v.  P"  21 111.  375; 
U.  S.  V.  Prout,  4  Cranch  C.  C.  301; 
Woodard  v.  Spiller, 1 Dana,  179,  25 
Am.  D. 139;  U.  S.  v.  Craig,  4  Wash. 
C.  C.  729;  Knap  v.  Sacket, 1 Root, 
501：  Little  V.  Beazley,  2  Ala.  703, 
36  Am.  D.  431;  Kernin  v.  Hill, 37 
111.  209;  Shank  v.  Batsch,  28  111. 19; 
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In  England  it  is  now  otherwise  by  the  statute  of  28  &  2 ひ 
Vict.,  c. 18，  § 1， 8，  which  permits  such  "comparison  of  a 
disputed  writing  with  any  writing  proved  to  the  satisfac- 
tion of  the  judge  to  be  genuine ノ，  There  is  some  Ameri- 
can legislation  of  the  like  sort,*  and  in  Massachusetts  ^* 
and  Maine  the  same  is  allowed  on  common  law  principles- 
And  there  are  relaxations  of  the  strict  rule  in  some  of  the 
other  States.*' 


Pierce  v.  Northey, 14  Wis.  9;  Burr 
V.  Harper,  Holt,  N.  P.  420;  Grifflts 
V.  Ivery, 11 A.  ft  E.  322;  Macferson 
V.  Thoytes,  Peake,  20:  Rowt  v.  Kile, 
1 Leigh,  216;  S.  v.  Clinton,  67  Mo. 
3S0,  29  Am.  R.  506;  S.  v.  Koontz,  31 
W.  Va. 127,  5  S.  E.  828;  Berryhlll  v. 
Kirchner,  96  Pa.  489;  Jones  v.  8.,  60 
Ind.  241; S.  V.  Owen,  73  Mo.  440;  P. 
V.  Parker,  67  Mich.  222, 11 Am.  St. 
578,  34  N.  W.  720;  S.  v.  Miller,  47 
Wla.  530，  8  N.  W.  31. See  Roe  v.* 
Roe,  40  N.  Y.  Super. 1; Bennett  v. 
Mathews,  6  S.  C.  478;  P.  v.  Hewlt, 
2  Par.  Cr.  20;  S.  v.  Bninson, 1 Root, 
307;  S.  V.  Nettleton, 1 Root.  308; 
Smith  V.  Fenner, 1 Gallis.  170; 
Welch  V.  Gould,  2  Root,  287;  Mana- 
way  V.  8.,  44  Ala.  375;  P.  v.  Creegan, 
121 Cal.  554,  53  Pac 1082;  Vinton 
V.  Peck, 14  Mich.  287,  293,  294;  P. 
V.  Parker,  67  Mich.  222,  224.  34  N. 
W.  720, 11 Am.  St.  578;  S.  v.  Stark, 
202  Mo.  210, 100  S.  W.  642;  Merritt 
V.  Campbell  79  N.  Y.  625;  Hynes 
V.  McDermott,  82  N.  Y.  52，  37 
Am.  638;  P.  V.  Schooley, 149  N.  Y. 
99,  43  N.  E.  536;  U.  S.  v.  North 
(D.  C.), 184  Fed.  151; S.  v.  Ezeklel, 
33  S.  Car.  115.  116, 11 S.  E.  635; 
Johnson  v.  Com., 102  Va.  927,  46 
S.  B.  789;  3.  V.  Flllpot,  51 Wash. 
223,  98  Pac.  659;  Moore  v.  U.  S.'  91 
U.  S.  270.  274,  23  L.  Ed.  346;  John- 
son V.  S.  (Tex.  1907), 102  S.  W. 
1133. 


92.  And  see  3  Rubs.  Crimes  (5th 
Eng.  Ed.),  437;  Archb.  Crlm.  PI.  ft 
Bv. (inh  Ed.)  294;  Wilson  v. 
Thornburg  (Law  Rep.), 17  Bq.  517. 

93.  Hyde  v.  WooHolk, 1 Iowa, 
159;  Baker  v.  Mygatt, 14  Iowa,  131. 

94.  Horner  v.  WalUs, 11 Mass. 
309,  312;  C.  V.  Eastman, 1 Cuah. 
189,  217,  218,  48  Am.  D.  596;  Moody 
V.  Rowell, 17  Pick.  490,  495,  28  Am. 
D.  317;  Martin  v，  Maguire,  7  Gray, 
177. 

95.  Chandler  v.  Le  Barron,  45 
Me.  534;  Hammond's  Case,  2  Greenl. 
33, 11 Am.  D.  39;  S.  v.  Thompson, 
80  Me.  194,  6  Am.  8t 172.  And  see 
Sweetser  v.  Lowell, 33  Me.  446. 

96.  S.  V.  Ward,  89  Vt  226;  Depue 
V.  Place,  7  Pa.  428  ；  Baker  v.  Haines, 
6  Whart.  284,  36  Am.  D.  224;  Cantey 
V.  Piatt,  2  McCJord,  260;  Adams  v. 
Field,  21 Vt  256;  Glfford  v.  Ford, 
5  Vt.  532;  Deabrow  v.  Farrow,  3 
Rich.  382;  U.  S.  V.  Larned,  8  Cranch 
C.  C.  312;  HopklDB  V.  Simmons, 1 
Cranch  C.  C.  250;  Lyon  v.  Liymaii, 
9  Conn.  55;  Jones  v.  8.，  7  Tex.  Ap. 
457;  Long  v.  S., 10  Tex.  Ap. 186; 
PhlllipB  V.  S"  6  Tex.  Ap.  364; 
Pontius  V.  P.,  21 Hun,  328;  P.  v. 
Parker,  67  Mich.  222,  228,  34  N.  W. 
720, 11 Am.  St  578;  S.  v.  Harris,  7a 
N.  J.  L. 14,  73  A.  248. 
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§  432  c.  Experts ~ may  also  aid  the  proofs.  It  is  deemed 
that  not  great  reliance  should  be  placed  on  their  evidence,*? 
and  some  judges  have  even  inclined  to  reject  it  altogether" 
But  with  minor  differences  in  details,  its  admissibility  is 
now  well  established  ；  as,  where  a  comparison  of  writings  is 
permitted  to  the  jury,* ~ not  where  it  is  not, — an  expert 
in  handwriting  may  express  to  them  his  opinion  of  the  re- 
sult to  which  it  should  lead,  with  the  reasons  therefore  So, 


97. 1 Greenl.  Ev,,  tS  580,  note. 
Non-experts  who  know  the  writing 
of  the  person  whose  name  was 
forged  may  testify.  S.  v.  Goldstein, 
74  N.  J.  L.  698,  62  Atl.  1006;  De  La 
Motte's  Case,  21 How.  St.  Tr.  564, 
810;  S:  V.  Oay,  94  N.  Car.  815，  819; 
S;  V.  Stair,  87  Mo.  268,  66  Am.  449; 
S.  V.  Farrington,  90  Iowa,  678,  57 
N.  W.  606;  S.  V.  Mlnton, 116  Mo. 
666,  22  S.  W.  808;  Com.  v.  Smith, 
6  S.  ft  R.  (Pa.)  568,  571;  Thomas 
V.  S., 103  Ind.  419,  429,  2  N.  E.  808; 
Redd  V.  S.,  65  Ark.  475.  47  S.  W. 
119;  S.  V.  Freshwater,  30  Utah, 
442,  85  Pac.  "7, 116  Am.  St  853; 
Bess  V.  Com., 118  Ky.  858,  82  S.  W. 
576,  26  Ky.  L.  839;  Rinker  v.  U.  8., 
151 Fed.  755,  81 C.  C.  A.  379;  S. 
GoldBtein,  72  N.  J.  L.  336,  62  Atl. 
1003;  S.  V.  Simmons,  52  Wash.  132, 
100  Pac.  269;  Com.  v.  Meeham, 170 
Mass.  362,  49  N.  B.  648;  S.  v.  Olds, 
217  Mo.  305, 116  8,  W. 1080：  Wool- 
dridge  v.  S.,  49  Pla.  137,  38  So.  3; 
May  V.  8., 14  Ohio,  461, 45  Am.  D. 
548;  U.  S.  V.  Keen, 1 McLean  (U. 
S.),  429,  26  Fed.  Cas.  16510;  P.  v. 
Caryl, 12  Wend.  (N.  Y.)  547;  Com. 
V.  Carey,  2  Pick.  (Mass.)  47. 

98.  P.  Y.  Spooner, 1 Denio,  343, 
43  Am.  D.  672. 

99.  P.  V.  Gale,  60  Mich.  237, 15 
N.  W.  99. 

1. U.  S.  V.  Prout,  4  Cranch  C.  C. 
801.    See  Daniel  v.  Toney,  2  Met. 


(Ky.)  523;  Nlller  v.  Johnson.  27  Md. 
6;  Bank  of  Pennsylvania  v.  Halde- 
man, 1 Pa.  (R.  P.  ft  W.) 161;  Lodge 
Phipher, 11 S.  6  R.  333;  Power 
V.  Prick,  2  Grant  (Pa.)  806. 

2.  Moody  Y.  Rowell, 17  Pick.  490, 
28  Am.  D.  817;  Miles  v.  Loomls, 
10  Hun,  372;  Speiden  v.  S.,  3  Tex. 
Ap. 166,  159;  C.  V.  Pettes, 114  Mass. 
307;  Hawkins  y.  Grimes, 13  B. 
Monr.  267;  Hicks  v.  Person, 19  Ohio, 
426;  Calkins  v.  S., 14  Ohio  St.  222; 
Wlthee  V.  Rowe,  45  Me.  571; C.  v. 
Webster,  5  Cush.  295,  62  Am.  D. 
711; S.  V.  Shlnborn,  46  N.  H.  497, 
88  Am.  D.  224;  West  v.  S"  2  Zab. 
212;  Pulton  V.  Hood,  34  Pa.  365,  75 
Am.  D.  664;  S.  v.  Thompson,  80  Me. 
194,  6  Am.  St.  172. 13  A,  892;  U.  S. 
V.  Chamberlain, 12  Blatch.  390;  8, 
V.  Blbby,  91 Cal.  470,  476,  27  Pac. 
781;  P.  V.  Dole, 122  Cal.  486,  55 
Pac.  681. 68  Am.  St.  50;  S.  v.  Cal- 
kins, 73  Iowa,  128,  131, 34  N.  W. 
777;  S.  V.  Farrlngton,  99  Iowa,  673, 
57  N.  W.  606;  S.  V.  Ryno,  68  Kan. 
348,  74  Pac.  1114.  64  L.  R.  A.  803n; 
P.  V.  HutcMngB, 137  Mich.  527, 100 
N.  W.  753;  S.  V.  Davtd, 131 Mo.  380, 
33  S,  W.  28:  S.  V.  Skillman,  26  N.  J, 
L.  464.  70  Alt.  83;  Mallory  v.  S.,  37 
Tex.  Cr.  482,  36  S.  W.  751, 66  Am. 
St.  808:  JohnBon  v.  S.  (Tex.  Cr. 
1907). 102  Sh  W. 1133;  Warren  v. 
S.，  54  Tex.  Cr.  443, 114  S.  W.  380; 
S.  V.  Webb, 18  Utah,  441, 66  Pac 
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also,  to  various  other  questions  this  sort  of  testimony  is 
admissible;  but,  the  rules  regulating  it  being  the  same  in 
criminal  causes  as  in  civil, a  further  discussion  of  particu- 
lars is  not  advisable  here's 

§  433. 1. The  Forged  Instrument  must  be  produced— 

and  put  in  evidence  before  evidence  of  the  forgery  will  be 
admitted  at  the  trial,*  or  its  non-production  be  justified 
from  necessity,  as  by  showing  that  it  is  lost  or  destroyed, 
or  not  within  reach  of  the  process  of  the  court,  or  is  in 


159;  S.  V.  Phair,  48  Vt  866;  Rinker 
V.  IT.  S., 151 Fed.  755,  81 C.  C.  A. 
379;  S.  V.  Ready,  77  N.  J.  L.  329,  72 
A.  445. 

3.  Rex  V.  Cator,  4  Esp.  117,  145; 
Reg.  V.  Williams,  8  Car.  ft  P.  434; 
Jones  V.  S., 11 Ind.  367;  Johnson 
V.  S.,  35  Ala.  370;  Pate  v.  P.,  3  Gil- 
man,  644;  Johnson  v.  8.,  2  Ind.  652; 
Goldstein  v.  Black,  50  Cal.  462; 
Phoenix  Fire  Ins.  Co.  v.  Philip, 13 
Wend.  81; Thayer  v.  Chesley,  55 
Me.  393;  Revett  v.  Braham,  4  T.  R. 
497;  Gurney  v.  Langlands,  5  B.  & 
Aid.  330;  Goods  of  Hlndmarsh  (Law 
Rep.), 1 P.  &  M.  307;  Bacon  v.  Wil- 
liams, 13  Gray,  525;  Vinton  v.  Peck, 
14  Mich.  287;  Swan  v.  O'Fallon,  7 
Mo.  231; S.  V.  Shinborn,  46  N.  H. 
497;  U.  S.  V.  McMillan,  29  Fed.  Rep. 
247;  Hooper  v.  S.,  30  Tex.  Ap.  412; 
Gross  V.  S.,  62  Md. 179;  S.  v. 
Lurch, 12  Ore.  99,  6  P.  408;  Bur- 
rese  v.  C,  27  Grat.  934;  Frances 
V.  S.,  7  Tex.  Ap.  501; U.  S.  v.  Mul- 
laney,  32  Fed.  Rep.  370;  Williams  v. 
S.,  61 Ala.  33;  P.  v.  Schick,  75  Mich. 
692.  See  P.  v.  Brotherton,  47  Cal. 
388. 

4.  3,  V,  Blodget, 1 Root,  534;  S. 
V.  Orsborn, 1 Root,  152;  U.  S.  v. 
Britton,  2  Mason,  464;  Manna  way 
V.  S.,  44  Ala.  375;  S.  v.  Tompkins, 
71 Mo.  613;  Dovalina  v.  S., 14  Tex. 


Ap.  312.  See  Gaston  v.  S.,  31 Tex. 
Cr.  304,  20  S.  W.  585;  Butler  v.  S., 
22  Ala.  43;  P.  v.  Gordon, 13  Cal.  Ap. 
678, 110  P.  469;  S.  v.  Breckenrldge, 
67  Iowa,  204,  25  N.  W. 130;  P.  v. 
S wetland,  77  Mich.  53,  43  N.  W.  779; 
Haun  V.  S.， 13  Tex.  Ap.  383,  387,  44 
Am.  706. 

5.  Reg.  V.  Hall, 12  Cox  C.  C. 
159,  2  Eng.  Rep.  212;  S.  v.  Ford, 
2  Root,  93;  Pendleton  v.  C"  4  Leigh, 
694,  26  Am.  D.  342;  C.  v.  Snell, 3 
MasB.  82;  C.  V.  Hutchinson, 1 Mass. 
7;  Mead  v.  S.,  24  Vroom,  601;  Deal 
V.  S.,  96  Miss.  82,  50  So.  495;  S. 
V.  Potts,  9  N.  J.  L.  20, 17  Am.  Dec. 
449;  Mead  v.  S.,  53  N.  J.  L.  601, 
605,  23  Atl.  264;  S.  v.  Davis,  69 
N.  Car.  313,  317;  S.  v.  Peterson, 129 
N.  C.  556,  40  S,  E.  9;  Henderson 
V.  S., 14  Tex.  503,  511;  Thornley 
V.  S.，  36  Tex.  Cr.  118,  34  S.  W.  264, 
61 Am.  St.  837;  S.  v.  Allen,  66 
S.  C.  495,  35  S.  E.  204;  S.  v.  Martin, 
229  Mo.  620, 129  S.  W.  881;  Bobbit 
V.  S.,  59  Tex.  Cr.  314, 128  S.  W. 
1104;  Munlz  V.  S.,  59  Tex.  Cr.  365, 
128  S.  W. 1104;  see.  Cross  v.  P., 192 
111.  291, 61 N.  E.  400. 

6.  Reed  v.  S., 15  Ohio,  217;  S, 
V.  Cole, . 19  Wis.  129,  88  Am.  D.  678. 
See  Taylor  v.  Sheppard, 1 Y.  ft  Col. 
280. 
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the  possession  of  the  defendant/  And  in  the  last  instance, 
not  in  the  others,  reasonable  notice  must  have  been  given 
him  to  produce  it, 

2.  Where  a  Third  Person,— within  the  process  of  the 
<50urt,  has  the  instniment,  the  familiar  methods  of  getting 
possession  of  it  for  the  purposes  of  the  trial  mnst  be  em- 
ployed, or  it  cannot  be  treated  as  inaccessible.®  But  if,  on 
ihe  ground  that  it  is  privileged,^^  or  otherwise,^^  this  per- 
son is  properly  excused  from  producing  it,  the  case  is  the 
same  as  thongh  it  were  lost  or  destroyed.-  Thereupon, 一 

§  434.  The  Contents  of  the  Instrument, ~ in  any  of  these 
vays  absent  from  the  trial,  must  still  be  proved,  yet  neces- 
sarily by  secondary  evidence  ； は as,  by  a  copv  from  the  rec- 
ords" by  a  photograph  "  or  otherwise"  or  by  the  original 
unexecuted  draft"  It  the  writing  was  also  not  before  the 
grand  jury,  and  they  could  set  out  in  the  indictment  only 
its  substance,"  this  will  suffice  too  at  the  trial.   But  ii it 


7.  Ross  V.  Bruce, 1 Day,  100; 
Morton  S.,  30  Ala.  527;  U.  S.  v. 
Doebler,  Bald.  519;  Henderson  v. 
S., 14  Tex.  503;  S.  v.  Saunders,  68 
Iowa,  370,  27  N.  W.  455;  S.  v. 
FlanderB, 118  Mo.  227,  237,  239,  23 
8.  W. 1086;  S.  V.  Potts,  9  N.  J.  L. 
26, 17  Am.  Dec.  449;  Devere  v.  S., 
5  Ohio  Clr.  Ct.  509;  Johnson  v.  S.， 
9  Tex.  Ap.  249,  259;  Rollins  v.  S.,  21 
Tex.  Ap.  148,  152, 17  S.  W.  466;  S. 

Lowry,  42  W.  Va.  205,  24  S.  E. 
661. 

8.  Rex  V.  Haworth,  4  Car.  ft  P. 
254;  S.  V.  Klmbrougli,  2  Dev.  431; 
S.  V.  Cole,  supra;  U.  S.  v.  Doebler, 
supra;  Rex  v.  Hunter,  4  Car.  ft  P. 
128;  Foulkea  v.  C,  2  Rob.  (Va.)  836; 
8.  Tucker  (Tex.  1911), 137  S. 
W.  870;  S.  V.  Martin,  229  Mo.  620, 
129  S.  W.  881,  but  see,  P.  v.  Swet- 
land,  77  Mich.  53,  43  N.  W.  779. 

9.  Morton       S.,  30  Ala.  527. 

10.  Reg.  V.  Tylney, 1 Den.  C.  C. 
319;  Reg.      Hayward,  2  Car.  ft  K. 


234;  Reg.  V.  Avery,  8  Car.  ft  P.  596; 
Reg.  V.  Jones, 1 Den.  C.  C. 166. 
See  Reg.  v.  Farley, 1 Den.  C.  C. 
197;  Rex  V.  Brewer,  6  Car.  ft  P. 
363. 

11.  Rex  V.  Hunter,  3  Car.  ft  P. 
591. 

12.  S.  V.  Klmbrough,  2  Dev.  431; 
Rex  V.  Hunter,  3  Car.  ft  P.  591; 
Pendleton  v.  C.,  4  Leigh,  694,  26 
Am.  D.  342;  P.  v.  Cotton,  250  111. 
338,  95  N.  E.  283. 

13.  Henderson  v.  S., 14  Tex. 
503;  Thompson  S.,  30  Ala.  28; 
S.  V.  Ford,  2  Root  (Conn.),  93; 
Com.  V.  Snell, 3  Mass.  82,  86;  Pen- 
dleton's Case,  4  Lelgli  (Va.),  694, 
25  Am.  Dec.  342. 

14.  Duffln  V.  P., 107  111.  113,  47 
Am.  R.  431. 

15.  XJ.  S.  V.  Brltton,  2  Mason, 
464;  C.  V.  SneU,  3  MasB.  82. 

16.  Rex  V.  Hunter,  4  Car.  ft  P. 
128. 

17.  Ante,  §  404. 
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is  alleged  by  its  tenor,  such  tenor  must  be  proved,  equally 
where  it  is  not  produced  as  where  it  is,  or  there  can  be  no 
conviction.^* 

§  435.  Though  not  in  the  Maker's  Handwriting,— the  in- 

strument  or  the  signature  to  it  may  still  be  genuine;  the 
writer  having  been  authorized.**  But  where  execution  by 
procuration  does  not  appear  on  its  face,  and  all  is  shown 
to  have  been  the  work  of  the  defendant,  and  no  evidence  of 
his  authority  or  other  justification  appears,  forgery  may 
be  presumed, 20  especially  in  a  case  of  uttering  accompanied 
by  falsehood  or  other  inculpatory  circumstances, i 

§436.  Other  Forms  of  Evidence— are  mnltitndmous  ； 
as, 一  ' 

1.  Presumed. ~ If  a  genuine  writing  is  traced  to  the  de- 
fendant, and  shown  to  have  come  thence  mutilated,  the  jury 
may  presiime  he  did  it,  but  they  are  not  to  be  required  to 
by  instnictioii.22  So  one's  possession  of  a  forged  instru- 
ment, and  his  claiming  under  it,  tends  to  prove  the  forgery 
his" 

2.  That  no  such  person  existed ~ as  represented  may  be 
pertinently  shown  in  various  circtonstances." 


18.  Rex  V.  Hunter,  Bupra;  Thomp- 
son S",  30  Ala.  28;  U.  S.  v.  Brlt- 
ton,  2  Mason,  464;  S.  v.  Potts,  4 
HalBt.  26, 17  Am.  D.  449.  The  evi- 
dence of  a  Btenographer  that  she 
made  the  copy  of  a lost  Instrument 
from  the  original  handed  her  for 
that  purpose,  that  she  compared  it 
by  reading  first  the  original  and 
then  the  copy  to  the  state's  attor- 
ney and  that  the  copy  was  true  and 
correct  Is  Buffldent  proof  to  admit  * 
the  copy.  Cross  v.  P" 192  HI.  291, 
61 N.  E.  400. 

19.  New  Crlm.  Law,  II,  t  579  (1) ； 
Norwich  XJnIverBlty  Denny,  47 
Vt 13. 

20.  Schroeder  v.  Harvey,  75  111. 
638.  See  Garrett  Gonter,  42  Pa. 
143. 


21. Ifleg.  Hurley,  2  Moody  it 
R.  473;  Rex  Hampton, 1 Moody, 
256.  But  see  contra,  S.  v.  Swan,  6 ひ 
Kan.  461, 56  P.  750;  P.  Litindlii, 
117  Cal.  124,  48  P.  1024;  Romans 
V.  S.,  51 Ohio,  528,  37  N.  B. 1040； 
P.  V.  Mitchell, 92  Cal.  590,  28  P, 
597. 

、 22.  S.  V.  Plye.  26  Me.  312;  Reg. 
V.  James,  4  Cox  C.  C.  90.  See  Peon- 
sylvania      Misner,  Addison,  44. 

23.  C.  Talbot,  2  Allen,  161. 
See  Pearson  v.  S.,  55  Or.  659;  Mil- 
ler V.  a,  51 Ind.  405;  S.  v.  Outs, 
30  La.  Ann.  1155;  Telfolr  v.  S.,  66^ 
Fla.  104,  47  So.  863. 

24.  Rex  V.  Backler,  6  Car.  ft  P. 
118;  Rex  King,  5  Car,  A  P.  123; 
C.  V.  CoBtello, 119  Mass.  214;  Reg» 
V.  White,  2  Post,  it  P.  654;  Rex  t- 
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3.  Capacity ~ to  commit  the  crime,  such  as  skill  in  imi- 
tating the  peculiarities  of  signatures,  cannot,  unless  in  re- 
buttal of  evidence  of  incapacity,  or  by  reason  of  some  other 
special  condition  of  the  proofs,  be  shown  against  the  de- 
fendant" 

III.  The  Indictment  md  Evidence  in  Particular  Forms  of 

Offending  and  of  Law. 

§  437. 1. In  this  Sub-title, ~ we  shall  not  consider  over 
again  what  lias  gone  before,  but  call  to  mind  some  particu- 
lars relating  to  statutory  forgeries,  and  forgeries,  titterings, 
and  the  criminal  possession  of  forged  bank-bills,  mercantile 
paper,  and  the  like. 


Brannan,  6  Car.  ft  P.  326;  Thomp- 
son V.  S"  49  Ala. 16;  Maloney  8., 
^1 Ark.  485, 121 S.  W.  728：  Laus- 
celles  V.  S.,  90  Ga.  347, 16  S.  B.  94B, 
B5  Am.  St  216;  S.  v.  Bauman,  52 
Iowa,  68,  2  N.  W.  956;  Com.  v.  Cob- 
tello, 120  Mass.  358.  370;  P.  v.  War- 
ner, 104  Mich.  337,  62  N.  W.  405, 
406;  S.  V.  Mlnton, 116  Mo.  605,  610, 
22  S.  W.  808;  S.  V.  Vineyard, 16 
Mont.  138,  40  Pac.  173,  176;  P. 
Browne, 189  N.  Y.  528,  82  N.  E. 
1130;  S.  V.  Covington,  94  N.  Car. 
913,  55  Am.  650n;  Peete  v.  S.,  2  Lea 
(Tenn.),  513;  Brewer  v.  S.,  32  Tex. 
Cr.  74,  22  S.  W.  41, 40  Am.  St.  760; 
Davis  V.  S.,  34  Tex.  Cr.  117,  29  S.  W. 
478;  Johnson  v.  S"  35  Tex.  Cr.  271, 
33  S.  W.  231;  Laslster  v.  S.,  49  Tex. 
Cr.  532,  94  S.  W.  233;  Ex  parte 
Hlbbs,  26  Fed.  421.  423;  Logan  v. 
U.  S., 123  Fed.  291, 59  C.  C.  A.  476; 
Rex  V.  Bolland, 1 Leach,  C.  C.  97. 
Residents  of  a  place  may  testify 
they  never  heard  of  the  person 
whose  name  la  alleged  to  be  ficti- 
tious. S.  V.  Hahn,  38  La.  Ann.  169, 
172.  One  who  has  searched  for  him 
may  state  what  he  did,  that  he  in- 
quired and  got  no  information  In 


answer  to  Ills  questions.  P. 
Sharp,  53  Mich.  523,  525, 19  N.  W. 
168;  P.  V.  Jones, 106  N.  Y.  523,  526, 
13  N.  E.  93.  But  subpoenas  for  the 
persons  who  signed  alleged  forged 
IndlctmenU,  with  the  returns,  show- 
ing they  could  not  be  found  are  In- 
admisBlble.  Taylor  v.  S.  (Tex. 
1906),  97  S.  W.  474. 

26.  S.  V.  Hopkins,  50  Vt  316; 
Dow  V.  Spenny,  29  Mo.  386. 

Other  evidence. 一 For  some  other 
quefitlons  of  evidence,  see  Rex  v. 
Huet,  2  Leach,  820;  Farrlngton  v. 
S., 10  Ohio,  354;  Pagaud  v.  S.,  5 
Sm.  &  M.  491;  Sands  v.  C,  20  Grat. 
800;  Wiggins  V.  S., 1 Lea,  738;  Rex 
V.  Buttery,  Rubs.  &  Ry.  342;  Rex  v. 
Gibson,  Rubs,  ft  Ry.  343,  note;  Hen- 
derson V.  S., 14  Tex.  509;  Van 
Sickle  V.  P.,  29  Mich.  61; C.  v.  But- 
terick, 100  Mass. 12;  Rex  v.  Walt,  7 
Moore,  473, 1 Blng.  121, 11 Price, 
518;  S.  V.  Foster,  3  McCord,  442; 
Rex  V.  Hevey, 1 Leach,  232;  P.  v. 
Parker,  67  Mich.  222, 11 Am.  St 
578,  34  N.  W.  720;  P.  v.  Sanders, 
114  Cal.  216,  46  Pac.  153;  Langdon 
V.  P., 133  ni. 382,  394,  24  N.  E.  874. 
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First.   Where  the  Indictment  is  on  a  Statute : ― 

2.  The  Foregoing  Elucidations— are  largely  of  statutory 
proceedings.  But 一 

A  General  Form  of  Indictment on  a  statute  is  to  allege 
that  on,  etc.,  at,  etc.,  the  defendant  "feloniously  [where 
the  offense  is  felony]  did  forge  a  certain  [here  name  the  in- 
strument] , which  said  forged  is  as  follows  f  here 

set  out  the  instrument  verhatini]^  with  intent  to  defraud 
one  B,  against,"  etc.^® 

3.  Other  Counts ~ may  be  added  charging  the  forging  a& 
an  alteration,  or  for  uttering,  and  the  like,  as  may  appear 
practically  best.  The  statutes,  and  the  principles  explained 
in  the  first  volume,  should  be  carefully  considered  together. 
Under  some  statutes,  a  forgery  and  uttering  are  but  differ- 
ent grades  of  one  offense,  so  that  both  may  be  charged  in 
one  coTint.27  Under  others,  they  are  two  distinct  offenses, 
and  they  can  be  joined  only  in  separate  counts" 

§438.   Where  "forge  or  cause  to  be  forged" — are  the 

statutory  words,  they  in  the  indictment,  with  the  disjunc- 
tive "or，"  will  be  But  "and"  3。  may  be  substituted; 
or 《《 cause  to  be  forged  ，,  omitted,  even  though  the  forging 
was  by  agent" 

§  439. 1. The  Name  of  the  Forged  Instrument,— as  ap- 
pearing in  the  statute,  though  probably  it  need  not  be  given 
where  the  full  tenor  is,^^  must  be  stated  correctly  if  at  all.** 
Therefore  if  the  statute  has  several  names  united  disjunc- 
tively, it  will  not  ordinarily  be  prudent  to  employ  more 


26.  Archb.  Crim.  PI. &  Ev. (10th. 
Lond.  Ed.)  355,  (19th  Ed.)  609. 
Compare  with  Dir.  &  F.  SS  460,  461. 

27.  Thomas  v.  S.,  59  Ga.  784. 

28.  S.  V.  Snow,  30  La.  Ann.  401. 
See  P.  V.  Frank,  28  Cal.  507;  S.  v. 
Morton,  27  Vt.  310,  65  Am.  D.  201; 
S.  V.  Keeter,  80  N.  C.  472;  Barton 
V.  S.,  23  Wis.  587;  U.  S.  v.  Nelson, 1 
Abb.  U.  S. 135.  And  compare  with 
Dir.  &  F.   §§   462-480.    See  post. 


§  481; S.  V.  Walker, 167  Mo.  366，  67 
S.  W.  228;  Com.  v.  Miller  (Ky. 
1909), 115  S.  W.  234. 

29.  Vol. II,  §  585;  ante,  $  224; 
Rex  V.  Stocker, 1 Salk.  342,  871. 

30.  Vol. II,  §  586;  Rasnlck  C, 
2  Va.  Cas.  356. 

31.  Vol. I，  §  332  (3). 

32.  Ante,  §  413  (1). 

33.  Ante,  §§  213-216. 
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than  one  in  a  single  count,  whether  connected  by  "and，, 
or  "  or. , , "  For  example, 一 

2.  "Bond,"  "Writing  Obligatory/' ~ Where,  under  2 
Geo,  2，  c.  25，  the  instniment  forged  was  laid  as  a  "  bond  and 
writing  obligatory,"  two  terms  which  the  statute  used  dis- 
junctively, the  allegation  was  deemed  well  enough  ；  because, 
a  bona  being  a  writing  obligatory,  this  instrument  was 
both"  Yet  there  could  be  no  advantage  to  the  pleader  in 
such  superfluous  form.  And 一 

3.  "Warrant,"  "Order." ~ If  the  statutory  words  are 
* ' warrant  or  order,"  the  indictment  may  say  warrant  and 
order;"  but  the  writing  set  out  and  produced  in  evidence 
must  be  both.^®  Where  it  is  not  both,  the  count  will b ら 
ill,87  or  will  not  be  sustained  in  proof"  Should  the  pleader 
deem  both,  words  desirable  in  allegation,  a  ready  method, 
obviating  all  objections,  is  to  make  two  count s.^®  The  stat- 
utory "or，,  will  not  do.  Yet  another  method  is  suggested 
in  the  first  volume.^^ 

§440.  "Forged,"  "Counterfeit ノ， 一 In  a  statute  against 
uttering,  if  the  words  are  "any  forged,  counterfeited,  or 
falsely  altered  instrument  or  writing,"  the  indictment  may 


34.  Vol. II,  §§  585-592. 

35.  Dunnett*s  Case,  2  East  P.  C. 
985,  2  Leach,  581. 

S6.  Vol. II,  §  588  (2) ;  S,  v.  Jones, 
1 McMul.  236,  36  Am.  D.  257;  S.  v. 
Holley, 1 Brev.  35;  Rex  v.  Crow- 
ther,  5  Car.  &  P.  316. 

37.  Reg.  V.  Dixon,  3  Cox  C.  C. 
289. 

38.  Reg.  V.  Williams,  2  Car.  & 
K.  51. 

. 39.  Reg.  V.  Autey,  Dears.  &  B. 
294,  7  Cox  C.  C.  329.  Contrary  to 
the  text.  Is  an  English  case  wherein 
the  Indictment  termed  the  forged 
Instrument  a  warrant,  order,  and 
request  for  the  delivery  of  goods, 
and  recited  it  In  haec  verba;  the 
Judges  held  that  though  it  was  only 


a  request,  the  allegation  was  still 
good,  the  other  names  being  re- 
jected as  surplusage.  'The  ques- 
tion/* said  Parke,  B.  '*may  be  very 
difficult  (different)  if  the  Indict- 
ment sets  out  the  Instrument,  from 
what  it  would  be  if  it  merely  de- 
scribed it  in  the  terms  of  the  stat- 
ute. In  the  former  case,  the  matter 
which,  it  Is  contended,  Is  descrip- 
tive, may  be  mere  surplusage;  for 
when  the  Instniment  is  set  out  on 
the  record,  the  courts  are  enabled 
to  determine  its  character,  and  bo 
a  description  is  needless."  Reg.  v. 
Williams.  2  Den.  C.  C.  61, 63,  4  Cox 
C.  C.  356,  2  Eng.  L.  &  Eq.  533. 
40.   Vol. II,  §  588  (3). 
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describe  the  writing  as  "forged  and  counterfeited."" 
These  two  terms  are  in  meaning  so  nearly  alike  *^  that  no 
harm  could  ordinarily  or  ever  come  from  joining  them,  yet 
it  would  be  difficult  to  suggest  a  case  wherein  either  wDuld 
not  be  as  good  as  both.  Under  an  Alabama  statute  "or，, 
is  permissible  in  such  a  place.^^ 

§441. 1. Expanding  the  Averments  beyond  the  Stat- 
ute,~ explained  in  the  first  volume,"  is  sometimes  required. 
Thus,—. 

2.  A  Fraudulent  Intent, ~ as  at  common  law,  must  be 
charged  though  the  statute  is  silent  therieon."  But 一 

3.  For  Forging  a  Deed  of  Land, ~ the  indictment  need 
not  set  out  the  apparent  grantor  ，s  interest  in  the  land.*® 

§442. 1. Election— (Forging— Uttering) .  一  Where,  in 
fact,  the  defendant  first  forged  an  instrument,  then  uttered 
it,  he  may  be  indicted  for  either;  or,  in  some  forms  of  the 
statutes,  for  both  ；  and  always  the  two  may  be  joined  in 
separate  counts,  and  sometimes  in  one,  as  before  ex- 
plained." 

2.  Altered. ― Since  altering  an  instrument  may  be 
charged  as  forging  it,"  an  allegation  that  the  defendant 
forged  an  order  for  a  specified  sum  is  sustained  by  proof 
of  a  genuine  order  for  a  smaller  sum  altered  by  him  to  the 
larger" 

§443. 1. The  Statutory  Terms 一 must  be  sufficiently 
followed,  as  explained  in  the  first  volume.*^^   Thus, 一 


41.  HobbB  V.  S.,  9  Mo.  855. 

42.  Ante,  §  426  (1),  note. 

43.  Johnson  v.  S.,  35  Ala,  370. 
See  Vol. II,  S  587. 

44.  Vol. II,  §§  623-630;  Harring- 
ton V.  S.,  54  Mi8«.  490;  U.  S.  v. 
Schoyer,  2  Blatch.  59.  And  see  XT. 
S.  V.  Barney,  5  Blatch.  294. 

45.  Harrington  v.  8"  supra;  Reg. 
V.  Powner, 12  Cox  C.  C.  235,  4  Eng. 
Rep.  525.  And  Bee  Rex  v.  Rush- 
worth,  Russ.  &  Ry.  317. 


46.  West  V.  S.,  2  Zab.  212. 

47.  Ante,  437  (3);  Hoskins  v.  S., 
11 Ga.  92.  And  see  Rex  v.  Reeves, 
2  Leach.  808,  814. 

48.  Ante,  §  419  (2). 

49.  S.  V.  Flye,  26  Me.  312. 

50.  Vol. II,  §§  608-622;  Rex  T. 
Hall, 2  East  P.  C.  895;  Powell  v.  C, 
11 Grat.  822;  S.  v.  Watson,  65  Mo. 
115;  Rex  V.  Donnelly, 1 Moody,  438. 
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2.  On  a  Statute  in  Two  Sections, — the  pleader  should 
consider  within  which  one  is  the  offense,  and  adjust  his 
count  to  its  special  phraseology.*^^   And,  in  short, — 

§  444.  The  Statutes  differ ~ in  their  terms,  and  what  in 
form  seems  permanent  to-day  is  changed  to-morrow  ；  hence 
the  indictments  should  differ,  being  always  drawn  with 
careful  reference  to  the  particular  present  statute.*^^ 

§  445.  Secondly,  in  Forging  and  Uttering  Forged  Bank- 
bills  : — 

The  Indictment  for  Forging, 一 subject  to  be  varied  by 
the  terms  of  the  statute,  may  charge  that  on,  etc.,  at，  etc., 
the  defendant  falsely  [feloniously,  if  a  felony]  did  forge 
and  counterfeit  「or  did  forge]  a  bank-note  [purporting  to 
be  a  note  of  the  bank  of,  etc.,  an  allegation  probably  unnec- 
essary] of  the  tenor  following  [here  set  out  the  forged  pa- 
per verbatim'],  with  intent  to  defraud  one  B  [or  witn  intent 
to  defraud  said  bank,  perhaps  adding,  said  bank  being  then 
and  there  a  corporation,  etc.]  &3 

§  446.  For  Altering, — the  indictment*  subject  to  be  va- 
ried as  above  explained,  may  aver  that  the  defendant,  on, 
etc.,  at,  etc.,  having  in  his  possession  a  bank-note  of  the 
tenor  following  [here  set  it  out  verbatim] j  did  then  and 
there  feloniously  alter  the  said  bank-note  by  [here  set  out 
the  alteration,  adding,  if  the  pleader  chooses,  but  this  is 
believed  not  to  be  necessary,  so  that  said  bank-note,  so  al- 
tered, did  then  and  there  become  of  the  tenor  following, 
setting  it  out  verbatim  in  the  altered  form],  with  intent 
to  defraud  [as  in  the  last  section]  •  ^  Generally  the  prac- 
titioner will  find  it  more  convenient  and  best  to  draw  the 
indictment  simply  for  forging,  as  in  the  last  section  ；  setting 


51. S.  V.  Hayden, 15  N.  H.  355; 
Com.  V.  Miller  (Ky.  1909), 115  S. 
W.  234;  P.  V.  McPherson,  6  Cal. Ap. 
細， 91 P.  1098.  • 

52.  And  see  Archb.  Grim.  PI. & 
Ev. (10th  Lond.  Ed.)  356. 

63.  See,  for  forms,  Archb.  Crlm. 
PI. &  Ev.  (10th  Lond.  Ed.)  369,  19th 

3  C.  P. —95 


Ed.  625;  3  Chit.  Crim.  Law,  104S; 
S.  V.  McLeran, 1 Aikens,  311.  Com- 
pare with  Dir.  &  F.  §  465. 

54.  For  forms,  see  3  Ohit  Crim. 
Law,  1051; S.  V.  McLeran, 1 Alkens, 
311.  Insufflcient,  Mount  v.  C*, 1 
Duv.  90. 
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out  the  note  in  its  altered  form,  and  saying  nothing  of  it 
as  before  the  alteration" 

§  447.  Por  Uttering, ~ that  the  defendant  on,  etc.,  a 仁 
etc.,  feloniously  did  offer,  utter,  dispose  of,  and  put  off  [or 
whatever  the  statutory  words  may  be]  a  false  and  forged 
bank-note  [of  such  a  bank,  etc.,  unnecessary]  of  the  ten- 
or following  [here  set  out  the  note  verhatimly  with  intent 
to  defraud  [as  in  section  before  the  last]  ；  he  the  said  [de- 
fendant] then  and  there,  while  so  feloniously  offering,  ut- 
tering, disposing  of,  and  putting  off  the  same,  well  know- 
ing the  same  to  be  false  and  forged, 

§  448.  No  Purport  Clause, ~ terming  the  forged  wnting- 
a  bank-bill,  is，  we  have  seen,'®  necessary.*^®   Or, 一 

§  449.  "Promissory  Note" ~ may  ordinarily  be  given  a» 
the  name  of  the  instrument  ；  because,  in  law,  a  bank-bill i& 
8ucli,o  So ~ 

§450.  "Bank-bill  and  "Bank-note" — are  synonymous, 
and  they  may  be  used  interchangeably.® ^  Or  both  may  be 
employed,  connected  by  "and. "62 

§  451.  "Knowingly,"  etc. 一 The  scienter  must  be 
averred  and  proved.  Certainly  it  must  be  where 
the  indictment  is  on  a  statute  having  the  word 
"knowingly"  or  its  equivalent,®^  and  the  same 
seems  to  be  required  under  all  circumstances."  The 


55.  Ante,  %  419. 

56.  Ante,  §§  413-416;  post,  §§ 
448,  454. 

57.  And  see  forms  3  Chit.  Crlm. 
Law,  1052;  Archb.  Crlm.  PI. &  Ev. 
(10th  Lond.  Ed.)  369，  19tli  Ed.  609, 
625;  Wilkinson  v.  S., 10  Ind.  372; 
Buckland  v.  C"  8  Leigh,  732;  C.  v. 
Carey,  2  Pick.  47.  Compare  with 
Dir.  &  F.  §  466;  S.  v.  Bierbauer,  111 
Minn.  129, 126  N.  W.  406. 

58.  Ante'  S§  413,  414;  S.  v.  Bler- 
bauer.  111  Minn.  129, 126  N.  W. 
406. 

59.  U.  S.  V.  Williams,  4  Bis.  302. 


60.  Stat  Crimes,  §  336;  C.  v. 
Slmonds, 14  Gray,  59;  S.  v.  Wllklns,. 
17  Vt 151; C.  V.  Carey,  2  Pick.  47; 
C.  V.  Hensley,  2  Va.  Cas.  149. 

61. Stat.  Crimes,  §  337;  S  v. 
Wilkins, 17  Vt.  151. 

62.  Stone  v.  S.,  Spencer,  404 » 
406. 

63.  Henderson  v.  S., 14'  Tex.  503. 

64.  Ante,  SS  400  (2),  425  (1); 
S.  V.  Morton,  8  Wis.  362.  As  to  the 
form,  see  Buckland  v.  C,  8  Leigh, 
732.  Where  the  statutory  words 
"knowing  the  same  to  be  forged 
and   counterfeited"   were  omitted 
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defendant  may  rebut  the  govemment's  prima  facie  case.®^ 

§  452.  The  Name  of  the  Person— to  whom  the  counter- 
feit was  uttered  is  not  given  in  the  common  forms  of  the  in- 
dictment for  uttering,  yet  that  of  the  one  to  be  defrauded 
i8.66  This  appears  to  be  in  general  sufficient;  but  if  the 
latter  were  omitted,  the  former  would  be  required,?  And 
perhaps  there  are  circumstances  or  statutes  under  which 
it  will  be  at  all  events" 

§453.  "Utter,"  "Dispose  of,"  etc.— Under  the  statu- 
tory words  "utter  and  publish,"  it  was  adjudged  ill  to  say 
in  the  indictment  "dispose  of  and  put  away ノ，  The  former 
phrase  was  deemed  "more  general  and  comprehensive" 
than  the  latter.*® 

§  454. 1. The  Existence  and  Incorporation  of  the  Bank, 

~ whether  to  allege  and  prove  them,  and  how,  will  depend 
in  part  on  considerations  stated  in  the  first  volume,  to 
which  the  reader  is  referred  ； マ。 also,  in  part  on  the  terms  of 
the  statute,  in  connection  with  principles  of  the  nnwritten 
law.  Thus, 一 

2.  The  Statutory  Words ~ being,  any  note  of 《 《 any  bank 
or  banking  company  whicn  is  or  shall  be  established  within 


from  the  indictment,  the  defect  was 
held  not  to  be  supplied  by  the  alle- 
gation that  the  counterfeit  bill  was 
uttered  and  given  In  payment  with 
an  "intent  to  defraud."  S.  v. 
Nicholson, 14  La.  Ann.  785.  But  at 
common  law  It  has  been  adjudged 
fiufflclent  to  allege  that  on,  etc.',  at 
etc"  the  defendant  "did  feloniously 
pass  a  certain  counterfeited  bank- 
note, the  tenor  of  which  bank-note 
is  as  follows  (giving  a  copy  of  it), 
with  Intent  to  defraud"  B,  the  per- 
son to  whom  it  was  passed.  Swain 
V.  P.,  4  Scam.  178. 

65.  S.  V.  Morton,  supra. 

66.  Ante,  S  447. 

67.  Ante,  S  259  (2).  And  see 
Buckland  v.  C"  8  Leigh,  782. 

68.  Buckley   v.    8.,   2  Greene 


(Iowa),  162;  Wilkinson  v.  S., la 
Ind.  372. 

69.  S.  V.  Petty,  Harper,  59.  In- 
dictment for  uttering  need  not  al- 
lege how,  by  whom  or  with  what  In- 
tent the  forgery  was  made.  Ela- 
ridge  V.  Com.,  21 Ky.  L. 1087,  54  S. 
W. 10;  S.  V.  Goodricli, 67  Minn.  176, 
69  N.  W.  815;  as  to  ''utter  and  pub- 
lish" In  Indictment.  S.  v.  Samuels, 
144  Mo.  68,  45  S.  W. 1088;  "sellings 
and  delivering,"  with  Intent  to  have 
forged  Instrument  uttered  and 
passed  is  sufficient  under  statute 
prohibiting  "pasBlng,  uttering  or 
publishing."  S.  v.  Mills, 146  Mo. 
195,  47  S.  W.  988;  as  to  possession 
of  forged  writing.  S.  v.  Turner,  HS 
Mo.  206,  49  S.  W.  988. 

70.  Vol. II,  §  682. 
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this  State  or  in  any  other  part  of  the  United  States,"  an 
indictment  was  held  good  which  simply  introduced  the 
forged  writing  as  "a  certain  false,  forged,  and  counterfeit 
promissory  note  for  the  payment  of  money,"  then  set  it 
out  verbatim,  and  charged  the  intent  to  be  to  defraud  an 
individual  named.  It  was  an  ordinary  bank-note,  wherein 
the  name  of  the  bank  appeared.  And  probably  if,  in  spite 
of  the  special  terms  of  the  statute,  there  had  been  no  such 
bank,  the  offense  would  still  have  been  forgery"  The  court, 
replying  to  the  objection  that  the  corporate  existence  was 
not  averred,  said,  by  Parker,  C.  J.,  "that  was  not  necessary, 
as  the  indictment  states  a  design  to  defraud  an  individ- 
ual/' But  would  it  have  been  otherwise  if  the  intent 
laid  had  been  to  defraud  the  bank? 

§  455. 1. A  Corporation, ~ in  respect  of  the  prjBsent  in- 
quiry, differs  from  an  individual  only  in  that  its  creator  is 
the  law,  and  its  capacity  extends  over  but  a  part  of  the 
circle  manJ^  And  it  is  as  well  known  judicially  to  our 
tribunals  that  corporate  banks  exist  as  that  men  do.  In 
some  of  the  States,  the  statutes  creating  them  are,  even  to 
their  special  terms,  parts  of  their  public  laws,  whereof  the 
courts  take  recognizance  without  proof;  and  where  this  is 
not  so,  the  result  of  the  argument  is  the  same;  namely, 一 

2.  In  Reason, 一 since  individuals  and  banks  are  equally 
known  to  exist,  and  they  differ  simply  in  extent  of  capacity, 
the  existence  of  the  one  may  be  alleged  similarly  to  that  of 
the  other,  and  be  proved  by  like  evidence.  And ― 

3.  In  Authority, 一 though  judicial  opinions  on  the  ques- 
tion are  a little  obscure,  and  some  appear  opposed  to  this 
view,  it  is,  on  the  whole,  reasonably  well  sustained  by  them. 
Of  the  existence  of  banks  whereof  the  courts  take  judicial 
cognizance,  not  even  proof  is  necessary." 


71.  New  Crlm.  Law,  IT,  f  543. 

72.  C.  V.  Carey,  2  Pick.  47,  50. 
This  Indictment  had  the  words 
"purport  and  effect,"  where  "tenor" 
should  have  been  employed  to  in- 
dicate the  exact  recital  of  the  In- 
strument: but  the  attenlon  of  the 


court  was  not  called  to  this  error, 
and  it  was  corrected  by  subsequent 
decisions.  C.  v.  Wright, 1 Gush.  46  ； 
C.  V.  Tarbox, 1 Cush.  66. 

73.  New  Crim.  Law,  I,  §  417. 

74.  See,  and  compare,  U.  S.  v. 
WllIiamB,  4  Bis.  302;  S.  v.  Hayden, 
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§  456.  Where  Proof  of  the  Corporate  Existence— of  the 

bank  is  reqiiired,?^  whether  domestic  or  of  another  State, 
it  may  be  by  an  exemplification  of  the  act  of  incorporation, 
with  evidence  of  organization  thereunder.  And  in  some 
of  the  States  this  method  is  specially  pointed  to  by  stat- 
tite.7  ]  But  both  on  principle  and  by  the  better  authorities, 
other  methods,  usually  more  convenient,  are  equally  per- 
missible; as，  if  the  statute  neither  directly  nor  by  implica- 
tion provides  otherwise, 77  its  mere  de  facto  existence,  the 
performance  of  the  functions  of  a  bank,  to  be  shown  by  pa- 
rol, or  even,  according  to  some  of  the  cases,  reputation,  will 
sufficed®  And  in  this  way  the  fact  that  persons  whose 
names  are  bome  on  its  bills  as  officers  are  such  may  be  made 
to  appear"  An  admission  of  the  bank's  existence  is  also 


16  N.  H.  355  ；  C.  V.  Smith,  6  S.  &  R. 
568;  Trice  v.  S"  2  Head,  591;  WU- 
UamB  V.  S.，  9  Humph..  80;  Jennings 
V.  P.,  8  Mich.  81; S.  V.  Carr,  5  N. 
H.  367;  Fergus  v.  S.,  6  Yerg.  345; 
P.  V  Ah  Sam,  41 Cal.  645;  P.  v. 
Stearns,  21 Wend.  409;  P.  v.  Caryl, 
12  Wend.  547;  S.  v.  Cole. 19  Wis. 
129,  88  Am.  D.  678;  Manaway  v.  S., 
44  Ala.  375;  S.  v.  Brown,  4  R.  I. 
528,  70  Am.  D. 168;  S.  v.  Pierce,  8 
Iowa,  231; S.  V.  Morton,  8  Wis.  352; 
Johnson  v.  S.，  35  Ala.  370;  Murry 
V.  C,  5  Leigh,  720;  Hobbs  v.  S.,  9 
Mo.  855;  Cady  v.  C, 10  Grat.  776. 
In  a  North  Carolina  case,  a  South 
Carolina  bank-bill  was  described  as 
"a  false,  forged,  and  counterfeited 
promissory  note,  commonly  called 
a  bank-note,  purporting  to  be  a 
good  and  genuine  bank-note  of  one 
hundred  dollars  on  the  Bank  of  the 
State  of  South  Carolina."  And  this 
was  held  to  be  a  sufficient  aver- 
ment of  the  existence  of  the  bank. 
S.  V.  Ward,  2  Hawks,  443. 

75.  Ante,  §  455;  S.  v.  Pierce,  8 
Iowa,  231;  Jones  v.  S.， 11 Ind.  357; 
8.  V.  Hayden, 15  N.  H.  355;  C.  v. 


Smith.  6  S.  &  R.  568.  While  the 
existence  of  a  domestic  bank  may 
be  matter  of  judicial  knowledge, 
that  of  a  foreign  Is  not,  and  It  must 
be  proved.  Owen  v.  S.,  5  Sneed, 
493,  495. 

76.  Jones  v.  S.,  5  Sneed,  346， 
348;  Stone  v.  S.，  Spencer,  401;  P.  v. 
Stearns,  21 Wend.  409,  23  Wend. 
634;  Stone  v.  S.，  20  N.  J.  L.  401; 
Sasser  v.  S., 13  Ohio  453. 

77.  Post,  fi  457;  Trice  v.  S.,  2 
Head,  591;  Jones  v.  S.,  6  Sneed,  346, 
348. 

78.  P.  V.  Caryl, 12  Wend.  547; 
S.  V.  Cole, 19  Wis.  129,  88  Am.  D. 
678;  P.  V.  Ah  Sam,  41 Cal.  645;  P. 
V.  Chadwick,  2  Par.  Cr. 163;  Den- 
nis V.  P., 1 Par.  Cr.  469;  S.  v.  Cal- 
vin, R.  M.  Charl.  151;  Reed  v.  S., 
15  Ohio,  217,  224;  Jennings  v.  P.,  8 
Mich.  81; Cady  v.  C. 10  Grat.  776; 
Clark  V.  S., 14  Ind.  26  ；  P.  v.  Chand- 
ler, 4  Par.  Cr.  231;  P.  v.  D'Argen- 
cour, 18  N.  Y.  Wkly.  Dig.  532. 

79.  S.  V.  Smith,  5  Day,  175,  5 
Am.  D. 132. 
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implied  in  the  passing  of  its  note  as  good,  and  no  other 
proof  is  necessary .80   Still, 一 

§  457.  The  Special  Terms  of  the  Statute ~ may  change 
all  this.  Where  they  were,  "a  bank-bill,  or  note,  or  check, 
or  draft  upon  a  bank,  or  the  certmcate  of  deposit  of  money 
therein,  of  any  bank  or  company  incorporated  by  law,  in 
any  part  of  the  United  States,"  these  italic  words  were  re- 
quired to  be  covered  by  the  allegation.®^  It  was  not  enough 
to  say,  for  example,  "one  forged  and  counterfeit  bank-bill, 
of  the  denomination  of  three  dollars,  on  the  Merchants' 
Bank  of  Massachusetts."  That  the  bank  was  by  law  incor- 
porated must  be  averred  ；  it  was  not  an  adequate  substi- 
tute to  say  it  was  established  in  the  State.sa  Under  a  dif- 
ferent form  of  legislation,  an  averment  of  the  incorporation 
of  the  bank  was  adjudged  unnecessary."   Again, 一 

§  458.  A  Needless  Allegation  of  Incorporation, ~ when 
descriptive  in  form,  requires  proof,  on  a  principle  explained 
in  the  first  volume.®*  Thus,  if  the  forged  bill  is  laid  as 
purporting  ®®  to l)e  from  a  bank  duly  authorized  by  the 
State  to  issue  it,  the  incorporation  and.  authority  are  made 
descriptive,  and  they  must  be  proved,  even  assuming  no 
mention  of  them  to  be  necessary.sT 

§  459.  Explanatory  Allegations, ~ to  show  apparent  le- 
gal efficacy,  may  be  required"  Thus,  one  was  charged  in 
Tennessee  with  passing  a  counterfeit  note  as  follows:  "This 
note  of  seventy-five  cents  is  payable  to  the  bearer  at  the 
treasury  of  North  Carolina,  agreeably  to  the  act  of  Assem- 
bly of  1823,  c.  7.  Raleigh,  20th  July,  1824.  J.  H"  Public 
Treasurer ノ，   There  was  here  no  promise  to  pay,  and  the 


80.  McCartney  v.  S.,  3  Ind.  353, 
56  Am.  D.  510;  S.  v.  Brown,  4  R.  I. 
528,  70  Am.  D. 168.  See  Reg.  v. 
Portls,  40  XT.  C.  Q.  B.  214. 

81.  Kennedy  v.  C,  2  Met.  Ky. 
36;  C.  V.  Simonds, 11 Gray,  306.  See 
C.  V.  Boynton,  2  Mass.  77. 

82.  Kennedy  v.  C,  supra. 

83.  C.  V.  Simonds,  supra. 


84.  S.  V.  Van  Hart,  2  Harrison, 
327.  And  see  S.  v.  Carr,  5  N.  H. 
367. 

85.  Vol.  IT,  §§  432,  483,  485-487. 

86.  Ante,  §  416. 

87.  S.  V.  Newland,  7  Iowa,  242, 
71 Am.  D.  444. 

88.  Ante,  §§  402,  415.  418a. 
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existence  of  the  North  Carolina  statute,  which  created  the 
obligation,  was  not  judicially  known  in  Tennessee.  There- 
fore it  should  have  been  averred  ；  so  the  indictment  was 
iU.89  Ii, in  any  case,  the  forged  instrument  does  not  on  its 
face  appear  valuable,  or  its  forgery  adapted  to  work  a 
fraud,  extrinsic  facts  must  be  set  out  to  show  the  court  its 
fraudulent  tendency  in  law" 

§  459  £u   The  Proof  that  the  Bank-bill  is  a  Forgery ~ is 

within  previous  explanations"  One  who  has  sufficiently 
practised  the  handling  and  judging  of  bills  of  the  sort  to 
have  an  enlightened  opinion  may,  as  a  witness,  state  to  the 
jury  what  it  is.  But  the  weight  of  the  opinion  will  vary 
with  his  capacity  and  means  for  ； judging"  He  need  not 
know  the  signatures  of  the  officers,  if,  for  example,  he  is 
competent  to  pass  on  the  character  of  the  engraving,  or  to 
-decide  from  the  general  appearance  of  the  bill"  Or  it 
suffices  if  he  knows  the  signatures  merely  from  having  seen 
them  on  bills  in  circulation"  But  a  judgment  founded 
merely  on  a  comparison  with  bank  reporters  and  directories 
will  not  be  received" 

§  460. 1. Other  Points ~ have  been  adjudged,  yet  mainly 
within  prior  explanations  in  this  chapter.**   Thus, — 


89.  Talt  V.  S.,  3  Yerg.  449,  450. 

90.  Reed  v.  S.,  28  Ind.  396. 

91.  Ante,  f§  429-432c，  435,  436. 

92.  Jones  v.  Finch,  37  Miss.  461, 
75  Am.  D.  73;  Clark  v.  S., 14  Ind. 
26;  S.  V.  Chandler,  3  Hawks,  393; 
Johnson  v.  S.,  2  Ind.  652;  Pate  v. 
P.,  3  Gilman,  644;  P.  v.  Chandler,  4 
Par.  Cr.  231;  Watson  v.  Cresap, 1 
B.  Monr.  195,  36  Am.  D.  572;  S.  v. 
Cheek, 13  Ire.  114;  Jones  v.  S., 11 
Ind.  357;  U.  S.  v.  Keen, 1 McLean, 
429;  S.  V.  Harris,  5  Ire.  287. 

93.  Jones  v.  Finch,  supra;  Allen 
V.  S.,  3  Humph.  367;  Johnson  v.  S., 
2  Ind.  652;  Johnson  v.  S.，  35  Ala. 
370;  S.  V.  Harris,  5  Ire.  287;  P.  v. 
"Caryl, 12  Wend.  547;  S.  v.  Ravelin, 
1 D.  Chip.  295.  And  see  S.  v.  Cand- 


ler, 3  Hawks,  393;  S.  v.  Allen, 1 
Hawks,  6,  9  Am.  D.  616. 

94.  S.  V.  Carr,  5  N.  H.  367;  Allen 
V.  S.,  supra;  May  v.  S., 14  Ohio,  461, 
45  Am.  D.  548 

95  S.  V.  Brown,  4  R,  I.  528,  70 
Am.  D. 168. 

96.  S.  V.  Twitty,  2  Hawks,  449; 
S.  V.  Wheeler,  35  Vt.  261; S.  v.  Wll- 
kins, 17  Vt.  151.  For  example,  Per- 
son to  be  defrauded. ― Under  the 
Iowa  staute,  the  intent  to  defraud 
a  particular  person  need  not  be  set 
out.  S.  V.  Barrett,  8  Iowa,  536.  The 
existence  of  the  corporation  to  be 
defrauded  may  be  proved  though 
not  averred.  S.  v.  Shaw,  92  N.  C. 
768.  An  alleged  intent  to  defraud  a 
firm  is  sustained  by  proof  of  the 
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2.  Circulate  as  Money— That  the  forged  bill  was  issued 
to  circulate  as  money  need  not  be  alleged.®^ 

3.  That  it  was  believed  to  be  genuine ~ by  the  person- 
receiving  it,  is  useless  in  allegation.^® 

4.  For  an  Uttering, ~ contrary  to 15  Geo.  2,  c.  28,  by  the 
trick  called  "ringing  the  changes,"  no  averment  was  re- 
quired that  It  was  in  payment  as  and  for  good  and  lawful 
money ；  for  the  statutory  words  were  in  the  disjunctive^ 
《 ' utter  or  tender  in  payment,  ，  ，  ®® 

5.  A  Question  of  Variance, 一 between  allegation  and 
proof,  is  to  be  submitted  under  instructions  from  the  court 
to  the  jury; i unless  the  variance  is  palpable,  in  which  case 
it  is  not.2  An  allegation  that  a  bank-note  is  payable  to 
"A;  bearer,"  is  supported  by  proof  of  a  note  payable  to 
"A  or  bearer. ' '  ^ 

§  461.   Thirdly.   For  possessing  Forged  Bank-notes  with 
Intent  to  pass  them : 一 
Not  being  a  Sufficient  Criminal  AcV 一 this  is  not  indict- 


same  to  defraud  one  partner. 
Stoughton  V.  S.,  2  Ohio  St.  562.  And 
see  S.  V.  Cross, 101 N.  C.  770,  9  Am. 
St.  53. 

The  tenor ~~ is  not  required  In 
Alabama.  Bos  tick  v.  S.,  34  Ala.  266. 
How  irregularity  as  to,  cured.  C. 
V.  Ervin,  2  Va.  Cas.  337. 

Non-existing  bank. 一 An  indict- 
ment to  be  good  under  the  Ten- 
nessee act  of  1829,  against  fraudu- 
lently passing  any  note  purporting 
to  be  a  bank-note,  when  no  such 
bank  exists,  must  aver, 1. That 
there  was  no  such  bank;  2.  That 
the  defendant,  at  the  time  of  pass- 
ing the  pretended  bank-note,  knew 
there  was  none;  and  3.  That  It 
was  with  intent  to  defraud  the  per- 
son to  whom  passed.  William  v.  S., 
9  Humph.  80. 

Fraudulent  intent. 一 The  manner 
in  which  the  defendant  read  an  am- 


biguous note  to  the  person  to  whom 
he  was  endeavoring  to  pass  it  may 
be  shown  in  evidence  of  the  fraudu- 
lent intent.  Butler  v.  S.,  22  Ala. 
43. 

97.  Bostick  V.  S.,  supra;  Mathena 
V.  S.,  20  Ark.  70. 

98.  Wilkinson  v.  S., 10  Ind.  372. 

99.  Rex  V.  Franks,  2  Leach,  644. 

1. S.  V.  Potts,  4  Halst.  26, 17  Am. 
D.  449;  Hess  v.  S.,  5  Ohio,  5,  22  Am. 
D.  767. 

2.  Turpin  v.  S., 19  Ohio  St.  540, 
referring  to  the  above  cases  and 
May  V.  S., 14  Ohio,  461,  466,  45  Am. 
D.  548. 

3.  Quigley  v.  P"  2  Scam.  301^ 
Other  similar  instances  are  Rooker 
V.  S.,  65  Ind.  86;  Haslip  v.  S., 10 
Neb.  590,  7  N.  W.  331. 

4.  New  Crim.  Law,  I,  §  204  p 
ante,  §  265  (1). 
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able  at  common  law.  So  the  procedure  is  always  on  a  stat- 
ute. 

§  462,  Tenor. 一 Contrary  to  the  rule  where  the  counter- 
feited thing  is  a  coin,*^  the  counteneit  bank-bills  must  be 
set  out  by  their  tenor,®  already  described^  And  if  they 
cannot  because  in  the  defendant's  possession,  this  fact 
should  be  laid  in  excuse.  And  notice  to  produce  them  at 
the  trial  is  not  necessary  as  foundation  for  the  introduc- 
tion of  parol  evidence  of  their  contents, 

§463. 1. The  Indictment, ~ in  which  as  just  said  the 
tenor  musi  oe  given,  corresponds  otherwise  to  that  for 
possessing  counterfeit;  coin  with  the  intent  to  pass  it,  a レ 
ready  described.^  Being  statutory,  it  must  conform  alike 
to  general  principles  and  to  the  terms  of  the  statute" 

2.  Person  to  be  Defrauded. 一 If,  in  charging  possession 
of  counteneit  coin  with  intent  to  pass  it,  the  person  to  be 
defraudea  need  not  be  mentioned,"  the  same  would  seem, 
in  reason,  to  be  the  rule  in  this  offense.  But  some  of  the 
forms  have  this  averment, 一 as,  with  intent  to  defraud  the 
bank, 12 — and  there  mav  be  statutes  under  the  words  where- 
of  it  is  necessary  in  principle" 

§464. 1. The  True  Interpretation  of  the  Statute ― 

should  be  considered  by  the  pleader,  who  will  follow  the* 
interpreted  terms,  not  the  literal."    Thus, 一 

2.  "As  True ノ， 一 The  words  of  a  statute  being  "with  in- 
tent to  Titter  or  pass  the  same,  or  to  render  the  same  cur- 


5.  Ante.  §S  250.  265  (2). 

6.  S.  V.  Callendine,  8  Iowa,  288. 
See  McMillen  v.  S.,  5  Ohio,  268. 

7.  Ante,  {§  403-405. 

8  Ante,  §  433;  McGinnis  v.  S., 
24  Ind.  500,  overruling  Armitage  v. 
S., 13  Ind.  441,  and  Williams  v.  S., 
16  Ind.  461.  See  P.  v.  Stewart,  4 
Mich.  655. 

9.  Ante,  S  265  (2). 

10.  And  see,  as  to  the  form,  3 
Chit  Crim.  Law,  1050;  P.  v.  Pea- 
body,  25  Wend.  472;  Brown  v.  C, 


8  Mass.  59;  Townsend  v.  P.，  3 
Scam.  326;  S.  v.  Callendine,  8  Iowa, 
288;  P.  V.  Stewart,  4  Mich.  665; 
Jones  V.  S" 11 Ind.  357;  Fergus  v. 
S.,  6  Yerg.  345. 

11.  Ante,  §  265  (2). 

12.  See  the  cases  above  cited. 

13.  In  matter  of  fact,  not  all  the 
forms  have  this  allegation.  It  ap- 
pears, for  example,  not  to  have  been 
in  C.  V.  Davis, 11 Gray,  4,  or  C.  v. 
Price, 10  Gray,  472,  71 Am.  D.  668. 

14.  Dir.  &  F.,  §  32. 
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rent  as  true,"  an  indictment  on  the  former  clause,  laying 
the  intent  to  be  simply  "to  utter  and  pass  the  same,"  was 
adjudged  inadequate  ；  because,  by  interpretation,  the  qual- 
ifying *  *  as  true  ，  ，  extended  to  the  two  clauses  alike,  and  it 
should  have  been  in  this  indictment"  But  it  was  other- 
wise under  a  statute  differently  framed,  where  "as  true," 
though  inserted,  did  not  qualify  the  particular  clause." 
Again, ― 

§465.  Beyond  Statutory  Words. ~ Where  the  keeping 
of  bank-bills  "fraudulently"  was  the  offense  under  a 
statute  silent  as  to  any  intent  beyond,  the  defendant's 
knowledge  of  their  being  counteneit,  and  his  intent  to 
pass  them,  were  held  by  construction  to  be  an  element  of 
the  offense.  Hence  they  must  be  alleged"  "This,"  saia 
Caruthers,  J.,  "is  necessary  to  make  the  possession  frmd- 

似 は,， 18 

§  466. 1. Where  pass. ~ It  need  not  be  laid  that  the  in- 
tent was  to  pass  the  spurious  notes  in  the  State  of  the 
court  or  even  in  the  county" 

2.  "Circulate  as  Currency. ' ' 一 If  the  statutory  offense  is 
the  fraudulent  possession  of  forged  bank-notes  which  cir- 
culate as  currency,  it  need  not  be  alleged  that  the  genuine 
ones  do  thus  circulate" 

§467.  Numbers. 一 Under  the  words  "shall  possess  at 
any  one  time  any  number  [of  bank-bill s]  not  less  than  ten,,, 
the  indictment  was  required  to  charge  the  defendant  with 


15.  P.  V.  Stewart,  4  Mich.  655, 
657. 

16.  lb.;  Hopkins  v.  C.,  3  Met. 
460.  And  see  C.  v.  Price, 10  Gray, 
472,  71 Am.  D.  668;  C.  v.  Davis, 11 
Gray,  4， 

17.  Vol. II,  §§  623-630. 

18.  Owen  v.  S.，  5  Sneed,  493,  495. 
And  see,  aa  Illustrative,  ante,  § 172. 

"Feloniously."  Under  this  etat- 
Tite,  the  intent  need  not  be  alleged 
to  be  "felonious."  Perdue  v.  S.，  2 
Humph.  494;  Vol. II,  §§  533-536. 


Subsequent  banks.  These  stat- 
utes extend  to  banks  established 
since  their  enactment.  C.  v.  Swln- 
ney, 1 Va.  Cas.  150，  151. 

19.  Clark  v.  C.， 16  B.  Monr.  206; 
Spence  v.  S.,  8  Blackf.  281; C.  v. 
Cone,  2  Mass.  132.  See  also  C.  v. 
Judd,  2  Mass.  329,  3  Am.  D.  54; 
C.  V.  Price, 10  Gray,  47-2,  71 Am.  D. 
668;  C.  V.  Davis, 11 Gray,  4. 

20.  S.  V.  Shelton,  7  Humph.  31. 
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having  them  at  the  "same  time."  Saying  the  possession 
ATas  "on  the  same  day"  is  not  snfiScient.^^ 

§  468,  Proof  of  Intent" — It  was  in  one  case  observed 
that  the  evil  intent,  which  is  the  gist  of  this  offense,  "must, 
at  least  in  part,  be  evidenced  by  some  act  of  the  party.  ，  ， 
But  wJiile  this  expression  of  opinion  may  be  useful  in  cau- 
tion to  the  jury,  they  are  the  sole  judges  of  the  intent," 
and  the  law  does  not  limit  them  to  one  sort  of  relevant 
testimony. 

§469.  Existence  of  Bank. 一 Such  questions  as  whether 
and  how  to  aver  and  prove  the  existence  of  the  bank  are 
the  same  which  have  been  already  considered It  is 
deemed,  for  example,  that  if  the  bank  is  foreign,  general 
evidence  oi its  existence  will  suffice  ；  as，  that  its  bills  cir- 
culate as  good.   Its  charter  need  not  be  proved" 

§  470.  Fourthly.  As  to  Promissory  Notes  and  Bills  of 
Exchange : — 

1.  The  Form  of  the  Indictment ~ appears  in  a  general 
way  from  the  foregoing  elucidations.^®  As  to  some  spec- 
ial questions, 一 

2.  Foreign. 一 In  England  an  indictment  for  uttering  a 
forged  foreign  promissory  note  need  not  say  it  is  payable 
in  England"   Such  plainly  is  the  rule  with  us. 

§  471.  An  Acceptance ~ of  a  bill  is  distinguished  from 
the  bill  itself.    A  charge  of  uttering  a  forged  bill 


21.  Edwards  v.  C, 19  Pick.  124. 
And  see  C.  v.  Houghton,  8  Mass.  107; 
S.  V.  Booney,  34  Me.  223;  C.  v. 
Thomas, 10  Gray,  483. 

22.  Vol. II,  § 1101;  ante,  §  420  et 
seq. 

23.  S.  V.  Penny, 1 Car.  (Law 
Kepos.)  517. 

24.  Perdue  v.  S.,  2  Humph.  494. 

25.  Ante,  §  454  et  seq. 

26.  P.  V.  Davis,  21 Wend.  309; 
P.  V.  Peabody,  25  Wend.  472. 

27.  Sasser  v.  S., 13  Ohio,  453. 


But  compare.  Com.  v.  Miller  (Ky. 
1909), 115  S.  W.  234. 

28.  See,  for  forms,  Archb.  Crlm. 
PI.  ft  Ev. (10th  Lond.  Ed.)  372, 
373  (19th  Ed.)  627;  3  Chit.  Crlm. 
Law,  1071-1074;  Dir.  ft  F.,  §§  464, 
468,  469;  Bevington  v.  S.,  2  Ohio 
St.  160;  Labbaite  v.  S.,  6  Tex.  Ap. 
257;  S.  V.  Pullene,  81 Mo.  387.  And 
see  Rex  v.  Reading, 1 East,  180, 
note. 

29.  Reg.  V.  Lee,  2  Moody  ft  R. 
281. 
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is  not  sustained  by  that  of  a  forged  acceptance.^* 

§  472. 1. Indorsement.^  ^— On  a  bill  payable  to  tlie  or- 
der of  four  persons,  executors,  a  charge  of  the  forgery  of 
the  name  of  one  of  them  as  indorser  adequately  sets  out  an 
offeiise.32  If  the  crime  consists  of  forging  the  body  of  a 
note,  indorsements,  appeiaring  upon  it,  may  be  disre- 
garded.^^ Where  the  allegation  is  of  uttering  a  promis- 
sory note  with  more  than  one  name  falsely  indorsed  on  it， 
proof  of  one  will  suffice" 

2.  Other  Instances 一 may  be  shown  in  aid  of  the  proofs 

of  knowledge  and  criminal  intent,  within  rules  already  ex- 
plained" 

3.  Variance ~ has  been  already  considered" 

4.  Other  Questions  of  Evidence ~ have  been  adjudged^ 

but  involving  no  principles  special  to  this  branch  of  the 
offense.37 

§ 473.  Fifthly.  As  to  "Undertakings,"  "Warrants/, 
"Orders,"  etc. :  ^s— 


30.  Rex  V.  Horwell, 1 Moody, 
405,  6  Car.  &  P.  148. 

31.  Dir.  &  F.,  §S  472,  473;  U.  S. 
V.  Morris, 16  Blatch,  133;  Langford 
V.  S.,  33  Fla.  233. 

32.  Reg.  V.  Winterbottom, 1 Den. 
C.  C.  41, 2  Car.  &  K.  37. 

33.  Perkins  v.  C,  7  Grat.  651. 
Compare,  P.  v.  Thornburgh,  4  Cal. 
Ap.  38,  87  P.  234. 

34.  P.  V.  Rathbim,  21 Wend.  509. 
As  to  laying  the  intent  to  defraud, 
see  S.  V.  Crawford,  2  Ind.  23.  See, 
further,  as  to  a  forged  indorsement. 
C.  T.  Welch, 148  Mass.  296, 19  N.  E. 
357. 

35.  Ante,  §  428;  Reg.  v.  Brown, 
2  Fost.  &  F.  559,  doubting  Reg.  v. 
Cooke,  8  Car.  &  P.  586. 

36.  Ante,  §§  406-408,  416,  434, 
460  (5).  And  see  Perkins  v.  C,  7 
Grat.  651, 56  Am.  D. 123;   P.  v. 


Badgley, 16  Wend.  53;  May  y.  S., 
14  Ohio,  461, 45  Am.  D.  548;  Reg. マ • 
Hawkes,  2  Moody.  60;  S.  v.  Blanch- 
ard,  74  Iowa,  628;  U.  S.  v.  Marcus, 
53  Fed.  Rep.  7S4;  P.  v.  Phillips,  70 
Cal. 61, 11 P.  493;  Garmire  v.  S., 
104  Ind.  444,  4  N.  E.  54;  S.  v.  Jack- 
son, 90  Mo.  156,  2  S.  W. 128;  Alex- 
ander V.  S.,  28  Tex.  Ap.  186;  S.  v. 
Lane,  80  N.  C.  407. 

37.  Reg.  V.  Portia,  40  U.  C.  Q.  B. 
214;  Rex  V.  Crocker,  Rubs.  &  Ry.  97, 
2  New  Rep.  87,  2  Leach,  987;-  P.  v. 
Blakeley,  4  Par.  Cr. 176.  184,  185; 
Rex  V.  Downes,  2  East  P.  C.  997; 
Reg.  V.  Beard,  8  Car.  &  P.  143; 
Koons  V.  S.,  36  Ohio  St.  195;  S.  v. 
Hopkins,  50  Vt.  316;  Luttrell  v.  S., 
85  Term.  232,  4  Am.  St.  760, 1 S.  W. 
886. 

38.  See  Stat.  Crimes,  §§  325-343. 
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The  Indictment ~ for  the  forgery,  for  example,  of  a  "war- 
rant for  the  payment  of  money,"  on  a  statute  making  it 
felony,  may  charge  that  on,  etc.,  at,  etc.,  the  defendant  fel- 
oniously did  forge  a  certain  warrant  for  the  payment  of 
money,  of  the  tenor,  etc.,  with  intent  to  defraud  X.*® 

§  474. 1. Variance. ~ An  allegation  of  an  order  on  a 
bank  corporation  is  satisfied  in  evidence  by  an  order  on 
the  cashier." 

2.  Proof  of  Request. ― That  one  has  received  goods  does 
not  prove  an  utterance  by  him  of  a  forged  request  for  their 
delivery,  where  no  collateral  or  connecting  evidence  ap- 
pears-^^ 

IV.   Questions  of  Practice. . 

§  475.   The  County  for  the  Indictment:— 

1. In  the  First  Volume ~ is  an  explanation  of  the  county 
whjerein  an  offense  is  to  be  laid  as  committed.**   As  to ~ 

2.  Forged  Paper  by  Mail. ~ A letter  sent  by  mail  from 
one  county  to  another  containing  a  forged  instrument  is 
an  uttering  of  it  in  the  latter  county; "  the  mail  being  the 
utterer's  innocent  agent.^^  On  the  other  side,  if,  as  the 
court  interprets  the  statute,,  the  offense  is  complete  only 


39.  Ante,  i  439  (3).  ' 

40.  Archb.  Grim.  PI.  ' &  Ev. (lOth 
Lond.  Ed.)  374;  3  Chit.  Crlm.  Law, 
1054,  1074  et  seq.;  Dir.  &  R,  §  470. 

Receipt"  As  to  a  receipt,  In- 
cluding the  evidence,  see  S,  v.  Dal- 
ton,  2  Murph.  379;  Rex  v.  Thomas, 
2  East  P.  C.  934;  Reg.  v.  Milton, 
10  Cox  C.  C.  364;  Henry  v.  S.,  35 
Ohio  St.  128;  S.  V.  Henderson,  29 
W.  Va. 147, 1 S.  E.  225;  S.  v.  Riebe, 
27  Minn.  315;  Dir.  ft  F.,  §  471. 

Order,  etc.  Goodson  v.  S.,  29  Fla. 
511, 30  Am.  St.  135, 10  So.  738;  Car- 
ver V.  P.,  39  Mich.  786;  P.  v.  Kemp, 
76  Mich.  410,  43  N.  W.  439. 

41.  U.  S.  V.  Hlnman,  Bald.  292. 
And   see   further  as  to  yariance, 


Abbott  V.  S.,  59  Ind.  70;  Rex  v. 
Thomas,  2  East  P.  C.  934. 

42.  Reg.  V.  Johnson,  6  Cox  C. 
C. 18.  • 

43.  Vol.  I,  §  45  et  seq.  Particu- 
larly, in  forgery,  see  U.  S.  v.  Brlt- 
ton,  2  Mason,  464;  Bland  v.  P.,  3 
Scam,  364;  P.  v.  Rathbun,  21 Wend. 
509;  Perkin's  Case,  2  Lewin,  150; 
McGulre  v.  S.,  37  Ala.  161;  Rex  v. 
Pirn,  Russ.  ft  Ry.  425;  Jessup  v.  S., 
44  Tex.  Cr.  83,  68  S.  W.  988;  S.  v. 
Hudson, 13  Mont.  112,  32  P.  413, 
19  L.  R.  A.  775;  Luttrell  v.  S.,  85 
Tenn.  232, 1 S.  W.  886. 

44.  Vol.  I,  §  63  (4). 

45.  Bishop  V.  S.,  30  Ala.  34.  And 
see  Rex  v.  Pirn,  Rubs.  &  Ry.  425. 
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when  the  forged  paper  has  reached  the  person  to  whom  it 
is  addressed,  no  indictment  will  lie  in  the  county  of  the 
sending."  But  by  the  opinions  of  some  judges,  under  some 
statutes,  the  deposit  of  the  letter  is  an  uttering,  and  then 
the  offender  is  liable  equally  in  the  county  where  he  makes 
such  deposit." 

§  476.   As  to  the  Place  of  the  Forgery,  the  Presumptioii 

~ from  an  uttering  in  a  particular  State  or  county  will  not 
alone  sustain  the  charge  that  the  instrument  was  forged 
there.  So  it  was  held  on  this  naked  fact  where  the  date 
of  the  forged  paper  was  in  another  State."  And ― 

§  477.  The  mere  Fact  of  Possession, ~ or  uttering,  or 
both,  in  a  county,  even  under  circumstances  of  some  sus- 
picion, has  been  deemed,  not  without  dissent,  to  be  inade- 
quate proof  that  the  forgery  was  there  committed.**  On 
the  other  hand,  this  has  been  regarded  as  evidence  tend- 
ing to  such  conclusion  ；    even  as  strong  evidence"  Still, 一 

§  478.  The  Question  is  for  the  Jury, 一 who  yet .  should 
find  the  defendant  guilty  only  on  evidence  legally  suffici- 
ent" And— 

§  479.  By  some  American  Opinions, ~ not  much,  if  any- 
thing, need  be  added  to  possession  or  uttering  in  the  county 
of  the  indictment,  to  justify  the  finding  that  the  forgery 
was  there  also.  This,  "together  with  the  entire  want  of 
evidence  of  a  prior  possession  elsewhere,  was,"  it  was  said 
in  one  case,  "sufficient  in  the  absence  of  countervailing  tes- 
timony. ， ， C8  An  exception  is  made  of  * '  such  papers  as 
pass  from  hand  to  hand  in  the  common  transactions  of 
life ノ,  As  to  the  other  class,  "the  uttering,"  said  Ruffin, 
C.  J"  "if  unexplained,  is  in  sound  sense  evidence  of  the 


46.  P.  V.  Rathbnn,  21 Wend.  509. 

47.  Vol.  I,  S  61 (1);  Perkins's 
Case,  2  Lewis,  150. 

48.  C.  V.  Parmenter,  5  Pick.  279. 

49.  Rex  V.  Parkes,  2  Bast  P.  C. 
992;  Rex  v.  Crocker,  2  Leach,  987, 
2  New  Rep.  87,  Russ.  ft  Ry.  97. 

50.  S.  V.  Polndexter,  23  W.  Va. 


806;    Spencer   v.  Com"  2  Lelgb 
(Va.),  751. 
51. S.  V.  Yerger,  86  Mo.  33. 

52.  Rex  V.  Crocker,  2  Leach, 
987,  2  New  Rep.  87,  Rubs.  A  Ry.  97; 
Rex  V.  Parkes,  2  East  P.  C.  992. 

53.  Johnson  v.  S"  86  Ala.  370， 
379. 
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forgery  of  the  paper  by  the  utterer;  and  if  the  paper,  as  in 
this  case,  was  in  his  hands  in  an  incomplete  state,  and  was 
produced  by  him  in  a  completed  state,  and  made  in  his 
own  favor  and  produced  for  his  benefit,  the  proof  is  cogent 
and  plenary  that  his  was  the  hand  that  fabricated  it,  or,  at 
least,  that  he  was  present  and  wittingly  assented."" 

§  480.  The  Doctrine, ― at  least  of  our  American  courts, 
we  may  in  conclusion  deem,  from  these  and  other  cases,  to 
be  that  very  slight  evidence,  and  by  some  opinions  none, 
added  to  the  unexplained  fact  of  a  possession  or  uttering 
in  the  county  of  the  indictment,  will  justify  the  jury  in 
finding  such  to  have  been  the  place  of  the  forgery"  Yet 
in  reason,  each  complication  of  facts,  and  the  law  relating 
thereto,  should  be  specially  considered.  If,  for  example, 
the  uttering  is  punished  less  heavily  than  the  forging,  a 
court  could  not  permit  its  jury  to  convict  one  of  the  latter 
on  mere  evidence  of  the  former.  But  if  the  defendant  re- 
lied on  his  forgery  in  the  county  of  the  indictment,  this 
might  ordinarily  be  accepted  as,  in  law,  a  ratification 
there  of  the  original  forging,  wherever  committed.  These 
are  examples  of  what  may  be  taken  into  view  in  connection 
with  differing  facts. 

§  481.    Other  Questions : ― 

1.  Forging  and  Uttering ~ are,  where  both  are  punish- 
able, ordinarily,  not  under  all  statutes,  distinct  offenses; 
and  on  an  indictment  for  the  one  there  cannot  be  a  convic- 
tion of  the  other"  But ~ 

2.  In  Alabama, ~ for  example,  it  is  by  statute  provided 


54.  S.  V.  Morgan,  2  Dev.  A  Bat 
348,  362. 

55.  Spencer  v.  C,  2  Leigh,  751. 
And  see  U.  S.  y.  Brltton,  2  Mason, 
464;  Bland  v.  P.,  3  Scam.  364;  S. 
V.  Jones, 1 McMul.  236,  36  Am.  D. 
257;  Hendereon  v.  S., 14  Tex.  503. 

56.  Ante,  S  236. 

57.  Dir.  ft  F.,  §S  462,  476;  ante, 
S  437  (3);  Luttrell  v.  S.，  85  Tenn. 
232,  4  Am.  St.  760, 1 S.  W.  886;  P. 


V.  Van  Alstlne,  57  Mich.  69,  23  N. 
W.  694;  P.  V.  McMillan,  52  Mich. 
627;  Hooper  v.  8.,  30  Tex.  Ap.  412, 
28  Am.  St.  926;  S.  v.  Henry,  59 
Iowa.  391, 13  N.  W.  343;  S.  v.  Mc- 
Cormack,  66  Iowa,  685,  9  N.  W.  916; 
S.  V.  Zimmerman,  47  Kan.  242,  27 
P.  999;  Buren  v.  8., 16  Lea,  61; 
Ball V.  a,  48  Ark.  94,  2  8.  W.  462; 
Bell  V.  S.,  57  Md. 108. 
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that  one  "who  utters  and  publishes  as  tnie，，，  etc.,  "must 

on  conviction  be  adjudged  guilty  of  forgery ノ，  Thereon 

there  can  be  a  conviction  of  forgery  on  proof  of  an  utter- 
ing" 

§482.  Uttering  Numbers  of  Forged  Instruments  to- 
gether~ constitutes,  by  the  better  opinion,  but  one  offense, 
not  as  many  distinct  offenses  as  there  are  instruments; 
thus,  where  one  passes  all,  in  one  parcel,  to  a  bank  teller, 
he  should  be  charged  with  the  whole  in  one  count"  So, 一 

§  483.  Possessing  Numbers. 一 Under  a  statute  to  punish 
one  who  shall  "have  in  possession,  or  receive  from  any  other 
person,  any  forged  or  counteneited  promissory  note  or  bill, 
etc.,  with  intent,"  etc.,  only  a  single  offense  is  committed 
by  thus  having,  at  one  time ，。& •  more  counterfeit  bank-bills 
than  one,  even  though  on  different  banks.  And  a  conviction 
for  the  possession  of  one  was  adjudged  a  bar  as  to  the 
others,  ' 

§  484.  On  Three  Counts, ~ each  charging  the  forgery  of 
an  instrument  of  the  same  tenor, ii,  on  the  trial,  three  like 
instruments  are  offered  in  evidence,  the  prosecutor  need 
not  show  which  count  was  for  a  particular  one;  but  each 
count  is  provable  by  any  of  the  three" 

§  485.  The  Verdict, ~ in  an  old  case  for  forging  and  pub- 
lishing, being,  says  the  report,  "guilty  de  transg  res  stone  et 
forgeria  proed/'  it  was  objected  to  as  silent  as  to  the  pub- 
lication, hence  insufficient.  " Sed  non  allocator;  de  trans- 
gressione  proedicta  includes  it."  Therefore  it  was  held 
good.62  But — 


58.  Bishop  V.  S.,  30  Ala.  34,  39; 
McGulre  v.  S.,  37  Ala.  161;  Shelton 
V.  S., 143  Ala.  98,  39  So.  377. 

59.  S.  V.  Egglesht,  41 Iowa,  574, 
20  Am.  R.  612，  disapproving  U.  S.  v. 
Beerman,  5  Cranch  C.  C.  412，  and 
S.  V.  Thurston,  2  McMul.  382.  See 
Vol.  I,  §  437;  New  Crim.  Law,  I，  §§ 
1060,  1061,  1066;  P.  V.  Ward, 15 
Wend.  231;  Rex  v.  Martin,  2  Leach, 
923. 


59a.  Allegations  of  the  first  count 
for  forging  an  instrument  cannot  be 
read  with  the  second  count  for  ut- 
tering it,  for  the  purpose  of  supply- 
ing a  defect  in  the  second.  P.  v. 
Smith. 103  Cal.  563,  37  P.  516. 

60.  S.  V.  Benham,  7  Conn.  414. 

61.  C.  V.  Miller,  3  Cush.  243. 

62.  Rex  V.  Newton,  2  Lev.  111. 
Guilty  of  purgery  and  also  of  "utter- 
ing and  attempting  to  pass"  is  good. 
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§486. 1. The  Special  Finding,— "  guilty  of  publishing 
and  passing  the  receipt  in  question,  knowing  it  to  be  a 
forgery,,,  was  adjudged  inadequate ；  because  not  saying 
whether  or  not  it  was  published  as  true,  and  with  intent  to 
defraud.®*  Yet  "guilty  of  attempting  to  pass  the  note, 
knowing  of  the  forgery,  ，  ，  was  accepted  ；  since  the  court  will 
intend  whatever  it  fairly  can  to  sustain  a  special  verdict. 抑 
These  two  decisions  are  not  easily  reconciled"  Again, 一 

2.  A  Verdict  on  Two  Counts, ~ the  one  for  forging  a 
note,  and  the  other  for  forging  an  indorsement  on  a  note, 
being  not  guilty  on  the  first  count,  and  on  the  second, 
"namely,  that  of  uttering  a  negotiable  note  knowing  it  to 
be  forged,  we. find  the  prisoner  guilty," — was  held  too  un- 
•certain  to  authorize  a  sentence  thereon." 


Lawrence  v.  S.,  71 Ark.  82,  71 S. 
W.  263;  though  not  stating  the  at- 
tempt was  knowingly,  wilfully  and 
fraudulently  attempted.  Straggina 
T.  S.,  43  Tex.  Cr.  608，  68  S.  W. 170. 

63.  Vol. II，  S§ 1006-1008. 

64.  Couch  V.  S.,  28  Ga.  367. 

65.  S.  V.  Fuller, 1 Bay,  245, 1 
Am.  D.  610. 

66.  And  see  Page  v.  C,  9  Leigh, 
^83.  Verdict  need  not  state  ac- 
cused knowingly,  willfully  and 
fraudulently    attempted    the  act. 


Stroggins  V.  S.,  43  Tex.  606,  68  S. 
W. 170.  Nor  need  it  state  the  per- 
son meant  to  be  defrauded.  S.  v. 
Leak,  80  N.  C.  403. 

67.  Cocke  v.  •  C, 13  Grat  750. 
And  see  Anderson  v.  S.,  66  Ala. 
553;  Sprouae  v.  C,  81 Va.  374; 
Rounds  V.  S.,  78  Me.  42,  2  AtL  673. 

For  Fornication,  see  Stat.  Crimes; 
Fraudulent  Conveyances,  see  Dir.  it 
F.,  §§  481-487;  Gaming,  see  Stat. 
Crimes. 
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CHAP.TEE  CXXV. 

GAMING-HOUSB. 

8§       487.  Introduction. 

488, 489.  Common-law  Offense. 

490-  494.   Statutory  Fornui  of  the  Offense. 

Consult 一 for  the  law  of  this  offense.  New  Crlm.  Law,  I,  §§ 1135-1137. 
For  the  indictment,  etc"  Dir.  ft  F.,  f  f  805-809.  And  see  the  Indexes  to  this 
series  of  volumes.  Compare  with  the  titles  GAiiiiro  and  Nuisance. 

§  487. 1. A  Public  Gaming-house ~ is  a  species  of 
nuisance,  an  offense  treated  of  further  on"  It  is  also  a  dis- 
orderly house,^*  the  procedure  for  keeping  which  has  been 
already  explained" 

2.  How  Chapter  divided. ~ We  shall  consider,  1.  The 
Common  law  Offense;  II.  Statutory  Forms  of  the  Offense, 

I.   The  Common  Law  Offense. 

§  488. 1. The  Indictment ~ is  constructed  after  the  man- 
ner of  that  for  keeping  a  bawdy-house  "  or  other  disorderly 
house" 

2.  It  may  allege ~ that  on，  etc"  at,  etc.  [with  or  with- 
out a  continmndo  '^^},  the  defendant,  to  copy  from  Arch- 
bold,  ' ' unlawfully  did  keep  and  maintain  a  certain  com- 
mon gaming-liouse,  and  in  said  gaming-house  [for  lucre- 
and  gain  了 つ, on,  etc.,  there  unlawfully  and  wilfully  did  cause 
and  procure  divers  idle  and  evil-disposed  persons  to 
frequent  and  come,  to  play  together  at  a  certain  unlawful 
game  [specified]  ；  and,  in  the  said  common  gaming-house, 
on,  etc.,  there  unlawfully  and  wilfully  did  permit  and  suffer 
the  said  idle  and  evil-disposed  persons  to  be  and  remain^ 


68.  Post,  §  860  et  seq.  72.  Ante,  §  273. 

69.  New  Crlm.  Law,  I,  § 1135;        73.  Or  as  at  ante,  JR  312. 

S.  V.  Lovell, 10  Vroom,  463.  74.  Doubtless  unnecessary.  See- 

70.  Ante,  & $  272-283.  ante,  §  274;  C.  v.  Colton.  8  Gray， 

71.  Ante,  § 105  (2).  488. 
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playing  and  gaming  at  the  said  unlawful  game  called,  etc., 
for  divers  large  and  excessive  sums  of  money;"  conclud- 
ing as  in  other  indictments  for  keeping  disorderly 
houses" 

§489. 1. The  Evidence ~ assumes  like  forms  and 
governed  by  the  like  principles  as  for  keeping  other  dis- 
orderly houses" 

2.  Variance. ~ Allegations  of  the  character  of  frequen- 
ters, games  played,  swearing,  drinking,  and  the  】ike,  need  be 
proved  only  in  .substance'^'^  not  necessarily  in  exact  form 
as  laid" 

. 3.  As  to  what  is  One  Offense, ~ of  this  or  any  other  con- 
tinuous delictum,  there  are  nice  questions  believed  not  to 
be  fully  settled  in  adjudication.'^®  It  has  been  said  that 
keeping  a  gaming-house  "may  be  a  continuous  act,  and 
all  the  time  during  which ' '  it  is  progressing  till  the  law 
steps  in,  "constitutes  one  indivisible  offense,  which  can 
be  punished  but  in  a  single  prosecution.  Like  a  civil  cause 
of  action,  it  cannot  be  split  up  in  the  prosecution  of  it.  But 
one  penalty  can  be  assessed ノ， 抑 

II.  Statutory  Forms  of  the  Offense. 

§  490. 1. The  Statutes  against  Oaming, 一 and  the  keep- 
ing of  gaming-houses, 81 are  in  our  States  diverse  and  imin- 


75.  Archb.  Crim.  PI. &  Ev. (10th 
Lond.  Ed.)  637.  The  author  adds: 
'This  precedent  was  holden  good 
in  Rex  V.  Rogier,  2  D.  &  R.  431, 1 
B.  &  C.  272.  In  Rex  v.  Taylor,  3  B. 
&  C.  502,  Holroyd,  J.  said  that  In 
his  opinion  it  would  be  sufficient 
merely  to  have  alleged  that  the  de- 
fendant kept  a  common  gaming- 
house." As  to  this,  see  ante,  §§  275, 
276.  See  also  C.  v.  Crupper,  3 
Dana,  466;  C.  v.  Stahl, 7  Allen.  304. 
For  other  forms  of  the  indictment, 
see  Dir.  &  F.,  §§  805,  808;  3  Chit 
Crlm.  Law,  674-677;  S.  v.  Haines,  30 
Me.  65;  Lord  v.  S., 16  N.  H.  325,  41 
Am.  D.  72^;  S.  v.  Maurer,  7  Iowa, 


406.  And  see  S.  v.  Ellis,  4  Mo.  474. 

76.  Ante,  §§ 112-118,  278,  282.  As 
to  burden  of  proof  in  a  prosecution 
for  gambling  in  futures.  Scales  v. 
S.，  46  Tex.  Cr.  296,  81 S.  W.  947,  66 
L.  R.  A.  730. 

77.  Vol. II,  §§  488b-488e;  ante, 
§  281 (2). 

78.  Lord  v.  S., 16  N.  H.  325,  41 
Am.  D.  729. 

79.  Vol.  I,  §  402  (2)，  note. 

80.  S.  V.  Llndley, 14  Ind.  430, 
431,  by  Perkins,  J. 

81. Stevens  v.  P.,  67  111.  687; 
Chase  v.  P.,  2  Colo.  509;  C.  v. 
Ballou, 124  Mass.  26.  Evidence  of 
reputation,  both  of  the  house  and 
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erous.  Not  all  nicely  distingxdsh  gaming-house  keeping 
from  simple  gaming.  Hence  in  the  main  they  are  treated 
of  in  the  chapters  in  "Statutory  Crimes"  under  the  title 
"Gaming ノ,  82  Something  will  here  be  given,  largely  in 
repetition  of  what  is  there  said. 

2.  Keeping  for  Gambling. ― On  a  statute  to  punish  any 
one  who  should  < '  keep  a  room,  etc.,  to  be  used  and  occupied 
for  gambling,  ，  ，  it  was  unnecessary  to  allege  that  gambling 
took  place  therein ；  for  "it  is  immaterial  whether  the  pro- 
hibited establishment  shall  find  customers  or  not ノ， 

§  491. 1. For  Keeping  a  Gambling-house, — the  indict- 
ment wir  vary  with  the  statutory  terms.®^   And 一 

2.  Location. ~ It  need  not.  say  how  located ；  but  if  it 
states  it  to  be  on  a  particular  lot,  to  avoid  a  variance  it 
must  be  so  proved" 

3.  One  Day. ~ Proof  of  keeping  the  gambling-house  but 
for  a  single  day  will,  on  point  of  time,  suffice.sa 


its  inmates  is  competent.  S.  v. 
Hoyle,  98  Minn.  254, 107  N.  W. 
1130;  S.  V.  Bashinski, 122  Ga. 164, 
50  S.  B.  54.  It  may  be  shown  that 
accused  had  control  of  the  house, 
that  he  admitted  persons  to  it,  that 
he  derived  a  profit  from  running  it, 
as  proof  that  be  kept  in  the  statu- 
tory sense.  Lettz  v.  S.  (Tex.  1893), 
21 S.  W.  371;  Harman  v.  S.  (Tex.), 
22  S.  W. 1038;  Wren  v  S.，  70  Ala. 
1, 4;  Nelson  v.  U.  S"  28  Ap.  (D.  C.) 
32;  Kobbins  v.  P.,  95  HI.  175,  178; 
Com.  V.  Clancy, 154  Mass.  128.  27 
N.  E. 1001;  Hamilton  v.  S.,  75  Ind. 
586,  591;  Ford  v.  S.,  86  Miss.  123, 
38  So.  229;  Groves  v.  S., 123  Ga.  570, 
51 S.  E.  627;  S.  V.  Mathis,  206  Mo. 
604, 105  S.  W.  604， 121 Am  St.  687n. 
The  offense  is  usually  regarded  as 
continuous,  so  that  proof  of  one  act 
of  possession  Is  not  enough.  XJ.  S. 
V.  Smith,  4  Cranch  C.  C.  (TJ.  S.) 
659,  27  Fed.  Gas.  16329;  Jessup  v. 
S., 14  Ind.  Ap.  230,  42  N.  E.  948,  but 


there  are  cases  holding  the  con- 
trary. S.  V.  Crogan,  8  la.  523,  624; 
Bryan  v.  S., 120  Ga.  201, 47  S.  E. 
574;  Nelson  v.  U.  S.,  28  Ap.  (D.  C.) 
32. 

82.  Stat.  Crimea,  §§  844-930. 

83.  S.  V.  Miller,  5  Blackf.  602; 
Sowle  V.  S., 11 Ind.  492.  See  S.  v. 
Corcoran,  73  Vt.  404,  50  A.  1110. 
And  see  Winemiller  v.  S., 11 Ind. 
516;  S.  V.  Staker,  3  Ind.  570.  Other- 
wise where  the  indictment  Is,  un- 
der another  clause,  for  suffering 
gambling  in  the  building.  Sowle  v. 
S.,  Bupra.  And  see  Chase  v.  P.,  2 
Colo.  509. 

84.  S.  V.  Cure,  7  Iowa,  479;  S.  v. 
Crogan,  8  Iowa,  523.  See  Jones  v. 
S.，  80  Miss.  181, 31 So.  581. 

85.  Ante,  §§ 111, 135  (1); S.  v. 
Crogan,  supra;  ParkhlU  v.  S"  47 
Fla.  88,  36  So.  170;  Com.  v.  Coleman, 
184  Mass.  98，  68  N.  E.  220;  P.  v. 
Stedeker, 175  N.  Y.  57,  67  N.  E. 132. 

86.  S.  V.  Crogan,  supra. 
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§  492. 1. The  Name  of  the  Oame, ~ in  a  charge  of  per- 
mitting gaming  in  an  unlicensed  grocery  in  Indiana,  need 
not  be  stated  ；  for,  by  the  statutory  terms,  it  is  immaterial 
what  the  game  is,?  It  is  the  same  in  Texas"  But ~ 

2.  The  Names  of  the  Players ~ should,  under  the  former 
statute,  be  averred  ；  ®*  under  another  Indiana  one,  against 
keeping  a  gaming-house,  they  need  not  be" 

§  493. 1. The  Names  of  the  Players, on  an  Ohio  stat- 
ute, must  be  stated  ；  ®^  not  under  a  Texas  one.*^ 

2.  For  Keeping  a  Gaming-house, ~ the  New  Hampshire 
indictment  need  Pot  particularly  describe  the  house,  or  state 
the  names  of  the  players,  or  what  games,  or  the  amounts. 
It  is  not  double  to  allege  that  the  defendant  kept  the  house 
on  a  day  named,  and  allowed  gaming  in  it  then  and  on 
divers  days  and  times  before  and  after" 

§  494.  In  "Statutory  Crimes." ~ the  elucidations  where- 
in cover  further  ground,  now  reached,  more  of  this  subject 
appears." 


87.  S.  V.  Dole,  3  Blackf.  294.  See 
Stat  Crimes,  S  896.  As  to  descrlp- 
tion  of  gambling  device.  S.  v. 
Briggs,  84  Minn.  357,  87  N.  W.  936; 
Woody  V.  S" 113  Ga.  927,  89  S.  B. 
297;  Slade  v.  S., 125  Ga.  788,  64  S. 
E.  750;  holding  game  need  not  be 
particularized. 

88.  S.  V.  Ake,  9  Tex.  332;  Jeffer- 
son V.  S.  (Tex.  1903),  22  S.  W. 148; 
Fullerton  v.  S.  (Tex.),  75  S.  W. 
734. 

89.  Ball V.  S"  7  Blackf.  242; 
Sowie  V.  S., 11 Ind.  492. 

90.  Carpenter  v.  S., 14  Ind.  109; 
Dormer  v.  S.,  2  Ind.  308.  See  Stat 
Crimes,  fiS  894,  895. 

91.  Davis  V.  S.,  7  Ohio, Ist  pt 
204. 

92.  McGaffey  v.  S.,  4  Tex.  166; 
Horan  v.  S.，  24  Tex.  161. 

93.  S  V.  Prescott,  88  N.  H.  212. 
And  see  Montee  v.  C,  3  J.  J.  Mar. 
132. 


94.  And  see,  for  various  rulings, 
Montee  v.  C"  3  J.  J.  Mar.  132;  C.  v. 
Lampton,  4'  Bibb,  261;  Buford  v.  C.， 
14  B.  Monr.  24;  Metz  v.  C,  2  MeL 
Ky. 14;  C.  V.  Bolkom,  8  Pick. 
C.  V.  Arnold,  4  Pick.  261; C.  v.  Pat- 
tee,  12  Cush.  501; C.  V.  Stowell, 9> 
Met  572;  S.  v.  Brlce,  2  Brev.  66;  S. 
V.  Foster,  2  Mo.  210;  S.  v.  Ames, 10 
Mo.  748;  S.  V.  Kesslerlng, 12  Ma. 
565;  S.  V.  Austin, 12  Mo.  676;  S. マ • 
Fletcher, 18  Mo.  426;  Soltz  v.  P.,  4 
Scam.  168;  S.  v.  Rouelle, 137  Mo. 
Ap.  620, 119  S.  W.  56. 

For  Game,  see  Fish  and  Game, 
Dir.  &  F.  8§  435-440,  and  Stat 
Crimes;  Hawkers  and  Peddlers,  see 
Dir.  &  F.,  §S  508-610,  and  Stat 
Crimes;  Health  Regulations,  see 
New  Crlm.  Law,  I,  SS  489-494;  Dir. 
&  F.,  8S  511-514;  Highway,  see 
Way. 


CHAPTEE  CXXVI 


HOMICIDE,  AS  TO  THE  ALLEGATIONS  COMMON  TO  MANSLAUGHTER 

AND  MURDER. 

§§  496, 496.  Introduction. 

497-  600.   Historical  and  General  View.. 
601-  505.   Indictment  in  Outline. 
506-  536.   Specific  Questions. 
637-  638a.  Where  no  Assault  or  Battery. 
539,   Statutory  Changes  of  Rules. 

Consult ― for  the  law  of  aelf-defence  and  of  defence  of  property  and  of 
family,  which  often  arises  in  these  cases,  New  Crim.  Law,  I,  f§  836-877. 
For  the  law  of  this  offense,  lb.,  11,  Sf  613-746.  For  some  statutory  homi« 
ddeSy  Stat  Crimes,  §§  465-477.  For  the  Indictment  and  connected  quee- 
tionSy  Dir.  ft  F"  SS  515-648.  And  see  for  multitudes  of  incidental  Que»- 
tlona,  the  Indezes  to  this  series  of  volumes. 

§495.  Divisions  of  Subject. ~ For  clearness  of  exposi- 
tion, and  to  avoid  a  chapter  too  long,  the  procedure  in 
felonious  homicide  will  be  separated  into  several  chap- 
ters. 

§496.  How  Chapter  divided. ~ We  shall  here  consider, 
I.  Historical  and  General  View  ；  IL  The  Indictment  in  Out- 
line; m.  Specific  Questions;  IV.  Where  there  is  no  Assault 
or  Battery;  V.  Statutory  Changes  of  the  Common  law 
！ Rules, 

I.  Historical  and  General  View. 

§497. 1. Changes  in  Law— (English)  .—Adequately  tp 
comprehend  the  form  of  the  indictment  for  a  felonious 
homicide,  we  should  bear  in  mind  the  early  as  well  as  the 
subsequent  law  of  England,  whereof  the  latter  became  com- 
mon law  with  us.  Also, 一 

2.  American. ― Since  we  are  inquiring  after  the  indict- 
ment of  to-day  Tvith  us,  we  should  not  overlook  our  own 
modifying  statutes  and  decisions.  As  to  the ~ 
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§  498.  English— (23  Hen  8).— Prior  to  1531,  the  date  of 
the  statute  of  23  Hen.  8,  c. 1， §  3,  there  was  in  the  mother 
•coimtry  only  one  form  of  felonious  homicide,  being  that 
now  known  as  manslaugliter,  and  including  the  malicious 
killings  since  termed  nmrder"  All  homicides  now  pun- 
ishable were  nominally  capital,  but  clergy  was  allowed  for 
all.  This  statute  took  away  clergy  from  those  committed 
"wilfully  and  of  malice  aforethought, '  to  which  the  name 
of  murder  was  subsequently  given"  Upon  this  statute, 
the  distinction  between  murder  and  manslaughter  has  ever 
since  rested,  both  in  England  and  tnis  country,? 

§  499. 1. The  Effect  of  this  Statute, — in  a  case  which 
was  to  be  excluded  from  clergy  by  force  of  it,  upon  the  in- 
dictment for  the  homicide  thereby  raised  to  murder,  was, 
under  the  nile  that  every  fact  pertaining  to  the  pimishmeiit 
must  appear  in  allegation, as  to  require  the  indictment  to  be 
expanded  beyond  its  prior  forms  to  cover  the  phrase  "wil- 
fully and  of  malice  aforethought;"  else,  says  Hawkins, 
"the  offender  shall  have  his  clergy;"  in  other  words,  the 
■charge  will  be  only  manslaughter.  But ~ 

2.   The  Conclusion  "against  the  Pom  of  the  Statute" ― 

was  not  deemed  necessary  in  any  case  where  the  provision, 
instead  of  creating  a  new  offense,  modified  the  punishment 


95.  New  Crim.  Law,  n,  §§  623- 
«28. 

96.  I  have  stated  the  history 
thus  shortly  that  It  may  be  easily 
understood.  The  exact  words  of 
this  statute  are  "that  no  person  nor 
persons  which  hereafter  shall  hap- 
pen to  be  guilty  after  the  laws  of 
this  land  for  any  manner  of  petit 
treason,  or  for  any  wilful  murder 
(the  term  murder  denoting,  at  his 
period,  any  felonious  homicide)  of 
malice  prepensed,  or  for,  &c.  (men- 
tioning several  other  felonies)  shall 
from  henceforth  be  admitted  to  the 
l)enefit  of  his  or  their  clergy,  but 
utterly  be  excluded  thereof,  and 
suffer  death  in  such  manner  and 


form  as  they  should  have  done  for 
any  the  causes  or  offenses  above- 
said  if  they  were  no  clerks  ；  such  as 
be  within  holy  orders,  that  Is  to 
say,  of  the  orders  of  sub-deacons  or 
above,  only  except"  And  see,  for 
explanations.  New  Crim.  Law,  II, 
§§  623-628. 

97.  In  explanation  of  the  way  in 
which  this  statute  became  common 
law  In  our  States,  consult  the  sec- 
ond edition  of  this  volume,  §  500, — 
the  contents  of  which  have  given 
place  to  other  matter  in  this  edi- 
tion.  And  see  post,  § も 661-565. 

& 8.   Vol.  I,  §  77  et  seq. 

99.   2  Hawk.  P.  C,  c.  33,  {  25. 
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for  an  old  one;  Hence,  though  there  are  in  the  books  dis- 
tinctions which  might  create  some  doubt  if  the  question 
were  n§w,  it  became  the  established  practice  not  to  attach 
this  conclusion  to  the  indictment  for  murder.* 

§  500.  American  Changes. ~ We  shall  see,  in  the  chapter 
after  the  next,  that  precisely  as  the  statute  of  23  Hen.  8， 
c. 1, §  3,  divided  the  felonious  homicides  into  those  which 
were  thereafter  called  murder,  and  left  the  rest  to  the  new 
name  of  manslaughter  (the  distinction  between  them  be- 
ing that  the  former  were  committed  ' '  wilfully  and  of  malice 
aforethought,"  to  be  so  charged  in  the  indictment^  while 
the  latter  remained  where  all.  felonious  homicides  were  be- 
fore) ； so  in  the  greater  number  of  our  States  has  a  statute 
created  out  of  jnurder  a  higher  form  known  as  murder  in 
the  first  degree,  comprehending  a  part  of  what  was  murder 
before,  and  left  the  rest  to  remain  what  it  was  before  the 
statute,  under  the  new  name  of  murder  of  the  second  de- 
gree. Yet  to  a lamentable  extent  have  our  courts,  not  con- 
sulting the  teachings  of  our  books  of  the  law,  or  resorting^ 
to  accurate  reasonings,  done,  upon  the  subject  of  the  in- 
dictment, the  very  highest  champion  blundering. 

n.   The  Indictment  in  Outline. 

§  501.  Manslaughter  and  Murdei^we  see,  therefore,  are 
charged  precisely  alike  in  the  indictment,  except  that  tKe 
latter  is  enlarged  by  the  allegations  which  the  statute  of 
23  Hen.  8,  c. 1, §  3，  requires, ~ to  be  treated  of  in  the  next 
chapter.  So  that  the  elucidations  in  this  chapter  concern 
equally  the  indictment  for  murder  and  for  manslaughter. 

§502.  A  Good  Outline  of  the  Indictment, ~ omitting- 
what  is  made  necessary  by  23  Hen,  8,  c. 1, §  3，  when  the 
punishment  for  murder  is  sought,  appears  in  an  old  form 


1.  Vol. II,  SS  595-599;  Stat. 
Crimes,  f 167;  2  Hawk.  P.  C.,  c.  25, 
$  4. 

2.  2  Hawk.  P.  C"  c.  33,  §  26. 
"Where  any  person  is  to  be  ousted 
of  his  clergy  by  virtue  of  any  act  of 


parliament,  two  things  are  always 
requisite: 1. That  the  Indictment 
bring  the  fact  within  the  statute^ 
but  need  not  conclude  contra  for- 
mam  atatuti,"  etc. 1 Hale  P.  C.  685. 
And  see  2  Hale  P.  C. 190, 191. 
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for  manslaughter.  The  needless  parts  will  be  pointed  out 
as  we  proceed  ： 一 

"That  A,  late  of,  etc.  (not  having  the  fear  of  God  before 
Ms  eyes,  but  being  moved  and  seduced  by  the  instigation  of 
the  Devil),  on,  etc.  (with  force  and  arms),  at,  et6. 

1. in  and  upon  one  X  (  in  the  peace  of  God  and  our  said 
lord  the  king  then  and  there  being),  in  the  king's  highway 
there. 

2.  feloniously  and  wilfully  did  make  an  assault,  and 

3.  a  certain  cart  (of  the  value  of  five  potuads), 

4.  then  and  there  drawn  by  two  horses  (of  the  value  of 
ten  pounds),  which  he  the  said  A  was  then  and  there  driv- 
ing in  and  along  the  said  highway, 

5.  in  and  against  the  said  X  feloniously  did  force  and 
drive,  and  him  the  said  X  did  thereby,  then  and  there, 
throw  to  and  upon  the  ground,  tod  did  then  and  there  fel- 
oniously force  and  dnve  one  of  the  wheels,  to  wit,  the  off- 
wheel  of  the  said  cart,  against,  upon,  and  over  the  head  of 
him  the  said  X  then  lying  upon  the  ground,  and 

6.  thereby  did  then  and  there  give  to  the  said  X，  in  and 
upon  his  head,  one  mortal  fracture  and  contusion, 

7.  of  which  the  said  X 

8.  then  and  there  instantly,  died. 

9.  And  so  the  jurors,  etc.,  do  say,  that  the  said  A  him 
the  said  X  in  manner  and  by  means  aforesaid  feloniously 
did  kill  and  slay,  against  the  peace,  etc ノ， " 

§503. 1. "Seduced  by  Devil" ~ unnecessary.* 

2.  "With  Porce  and  Anns, "—needless  with  us,  what- 
ever, was  the  former  law  in  England.*^  Hawlrins  tells  ns 
that  these  wordfl  were  unnecessary  in  appeals  of  murder, 
"because  they  are  so  fully  implied ノ，  •  They  would  seem  to 
be  equally  supplied  by  the  other  allegations  in  indictments 
for  felonious  homicideJ 

8.   8  Chit.  Crim.  Law,  788.  6.   2  Hawk.  P.  C.,  c.  28,  |  85. 

4.  Vol. II,  I  501;  Dir.  ft  F.,  |  44.  7,   See  lb.,  c.  26,  tt  90-98;  2  Hale, 

6.   Vol. II,  I  602  (1);  Dir.  ft  F"  P.  C. 187;  8  Chit.  Crlm.  Law,  761, 

I  43.  note. 
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§504.  "In  Peace,"  etc. ~ not  necessary.®  "Perhaps  he 
was  not  in  peace,  but  fighting  and  breaking  the  peace ノ， 
Yet  to  kill  him  without  lawful  occasion  would  be  felony. 
Still,  on  an  indictment  for  the  murder  of  a  British  subject 
abroad,  it  was  deemed  that  assuming  the  allegation  of  his 
being  such  to  be  required,  the  words  we  are  considering 
sufficed" 

§  505. 1. The  Value  of  the  Instrument ~ which  caused 
the  death,  or  the  fact  of  its  being  valueless,  was  formerly 
averred  in  the  English  indictments;  because,  says  Hale,  it 
"is  a  deodand  foneited  to  the  king,  and  the  township  shall 
be  charged  for  the  value  if  delivered  to  them.  But  this 
seems  not  to  be  essential." " 

2.  Parliament  abolished,— in  1846,  by  9  & 10  Vict.  c. 
62,  this  forfeiture  and  the  averment.  With  us,  deodands 
being  imknown,"  such  allegation  is  seldom  "  seen,  certain- 
ly is  never  necessary." 

III.   Specific  Questions. 

§  506.  In  this  Sub-title, ~ we  shall  consider  the  aver- 
ments special  to  homicides  by  violence,  as  in  the  above 
form;  thus, ― 

First.   How  describe  Person  slain ~ "tw  and  upon  one 

1. The  Name ~ must  be  given  if  known"  That  by 
which  he  is  commonly  called  sumces."   In  California,  an 


8.  Vol. II,  t  502  (2)  ；  ante,  S  57 
<2);  Dir.  ft  F"  I  47;  Dumas  v.  S., 
63  Ga.  600;  S.  v.  Creelman,  111  La. 
303,  35  So.  560. 

9.  Hey  don's  Case,  4  Co.  41a;  C. 
Murphy, 11 CubIi.  472. 

10.  Rex  V.  Sawyer,  2  Car.  ft  K. 
101.  113;  Ruga.  &  Ry.  294. 

11. 2  Hale,  P.  C. 185. 

12.  New  Crlm.  Law,  I,  8  827,  968 
(2),  970. 

13.  8.，v.  Smith,  PMIllps,  N.  C. 

340. 


14.  Dukes  V.  S., 11 Ind.  557,  71 
Am.  D.  370. 

15.  Hawk.  P.  C，  c.  23.  I  78;  S. 
V.  Griffin,  48  La.  Ann.  1409,  20  So. 
906;  Johnson  v.  S.  (Tex.  Or.  Ap. 
1910), 131 8.  W.  682;  Anderson 
S.,  60  Tex.  Cr.  Ap.  314, 131 S.  W. 
1124;  S.  V.  Meadows, 166  Mo.  110, 
56  S.  W.  878. 

16.  P.  V.  Freeland,  6  CaL  96; 
Pyke  V.  8.,  47  Fla.  93,  36  So.  677; 
P.  V.  Way, 191 N.  Y.  533,  84  N.  B. 
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せ rror  in  the  middle  name  was  held  immaterial,i7  but  tMs 
might  not  be  so  everywhere."  The  jury  is  to  decide,  tin- 
der instructions  from  the  court,  whether  the  name  averred 
is  the  true  one." 

2.  The  Addition,® — the  official  character"  or  the  fact 
that  such  person  was  a  human  being,**  even  under  a  statute 
making  the  offense  to  consist  of  taking  the  life  of  a  "human 
being,  ，  ，  23  need  not  be  averred. 

§  507. 1. If  the  Name  is  unknown— to  the  grand  jury, 
the  indictment  may  so  state  instead  of  alleging  it." 


1117;  Falkner  v.  S.  (Ala.  1907),  40 
So.  409;  Vol. II,  §  686  (1). 

17.  P.  V.  Lockwood,  6  CaL  205. 

18.  Vol.  II,  St  688  and  note,  685. 
Description  by  initial.  Hudglns  v. 
S., 136  Qa.  699,  71 S.  B. 1065;  Brown 
V.  Com.,  86  Va.  466, 10  8.  B.  745. 
If  a  name  is  once  well  stated  a  Bub- 
Bequent  Incorrect  statement  is  not 
«rror  in  law.  S.  v.  Cunnlfl,  70  Iowa, 
217,  30  N.  W.  849. 

19.  S.  V.  Angel, 7  Ire.  27. 
Repetitions of  the  name,  to  the 

■several  averments,  should  follow 
-when  required  by  the  rules  of  plead- 
ing. Vol. 11,  $  689a;  S.  v.  Brabgon, 
38  La.  Ann.  144;  Alford  v.  C,  84 
Ky.  623. 

20.  Vol. II,  IS  671.  672,  where  It 
appears  that  the  addition  was  re- 
quired* even  to  the  name  of  a  party, 
only  by  the  Statute  of  Additions, 
and  that  this  statute  did  not  extend 
to  third  persons.  A  needless  addi- 
tion may  be  rejected  as  surplusage. 
Vol. II,  S  687.  But  the  Alabama 
court  held  that  the  needless  descrii> - 
tlon  of  the  person  slain  as  a  free 
negro  cannot  be  rejected,  and  it 
must  be  proved.  Felix  v.  S., 18  Ala. 
720. 

21.  Boyd  V.  8., 17  Ga. 194;  Wright 
T.  S., 18  Oa.  383;  Com.  v.  Phelps, 


209  Mass.  396,  96  N.  E.  868;  Bullock 
V.  S.,  66  N.  J.  L.  557,  47  A.  62. 

22.  S.  V.  Stanley,  33  Iowa,  626; 
P.  V.  Vaughn, 14  Cal.  Ap.  201,  111 
P.  620;  Cremar  v.  P.,  30  Colo.  368, 
70  P.  415;  Porter  v.  S., 173  Ind.  $94, 
91 N.  E.  340;  P.  V.  Gilbert, 199  N. 
Y. 10,  82  N.  E.  85;  Fooshee  v.  S" 
3  Okla.  Cr.  Ap.  666, 108  P.  564; 
Z 画 go  V.  S.  (TOx.  1911), 138  S. 
W.  713;  Baker  v.  S., 121 Qa.  592,  49 
S.  E.  792;  Kirkham  v.  P., 170  IlL 
9,  48  N.  E.  465;  Bowers  v.  S., 122 
Mo.  163,  99  N.  W.  447;  Ringo  v.  8., 
54  Tex.  Cr.  661, 114  S.  W. 119; 
Johnson  v.  8., 1 Okla.  Cr. お 1, 97 
P.  1059;  Palmer  v.  P., 138  XII.  856,  28 
N.  E. 130. 

23.  Bean  v.  S., 17  Tex.  Ap.  60; 
Merrick  v.  S"  63  Ind.  327;  Bohan- 
non  V.  S., 14  Tex.  Ap.  271;  Ogden 
V.  S" 16  Tex.  Ap.  464;  Palmer  v. 
P., 138  111.  356,  32  Am.  St.  146,  28 
N.  E. 130.  So,  that  the  person  slain 
was  a  convict  need  not  be  stated 
In  an  indictment  for  killing  Mm, 
though  under  a  statute  containing 
the  word.  S.  v.  Brown, 119  Mo. 
527,  24  S.  W. 1027,  25  S.  W.  200. 

24.  Vol. II,  S§  496  (2),  546-562; 
2  Hawk,  P.  C"  c.  23,  S  78; 1 East; 
P.  C.  345;  8.  V.  Richmond,  42  La. 
Ann.  299,  7  So.  459;  Johnson  v.  8， 
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It  is  not  indispensable  even  to  aver  the  sex"  Thus, 一 

2.  For  Killing  a  Bastard  Child. ~ on  an  indictment  in 
this  form,  the  child  appearing  at  the  trial  to  have  been 
twelve  days  old  and  not  baptized,  a  verdict  of  guilty  was 
sustained  though  the  mother  had  said  she  would  like  it& 
name  to  be  Mary  Ann,  and  she  had  once  or  twice  called  it  by 
this  name"  This  case  proceeded  oil  the  opinion  of  the 
jury  that  the  child  was  unnamed.  If  its  name  had  been 
averred  as  Mary  Ann,  and  the  proof  had  been  that  it  had 
acquired  this  name  by  reputation,  the  verdict  would  have 
been  equally  good.  Now, 一 

§508.  A  Bastard does  not  take  the  surname  of  its 
mother  or  its  father,  though  by  reputation  it  may  acquire 
either.  If  .it  is  baptized  by  a  particular  Christian  name, 
whereby  afterward  it  is  called,  an  indictment  for  its  mur- 
der, describing  it  by  this  Christian  name,  with  the  mother  *8 
surname  added,  is  not  good  unless  it  has  further  acquired 
such  snmame  by  actual  reputation."  "The  proper  de- 
scription," it  was  said  in  one  case,  "would  have  been  Har- 
riet, the  base-bom  child  of  the  prisoner."  Nor,  in  such  a 
case,  can  an  indictment  charging  that  the  name  was  to  the 
jurors  unknown  be  sustained.^® 

§  509.  Presmnably  not  named. 一 On  a  charge  against  a 
single  woman  for  killing  her  bastard  child  on  the  day  of  its 
birth,  it  was  adjudged  unnecessary  to  state  its  name,  or 
that  it  was  mmamed,  or  its  name  was  unknown.   For  the 


60  Tex.  Cr.  805, 131 S.  W. 1086;  S. 
V.  Sartino,  216  Mo.  408, 116  S.  W. 
1015;  S.  V.  Peek,  95  Mlis.  240,  48 
So.  819. 

25.  S.  V.  MorrlBsey,  70  Me.  401; 
Taylor  v.  8.,  86  Neb.  795, 126  N.  W. 
762;  Clark  v.  8., 117  Ala. 1, 23  So. 
671; 67  Am.  St  157;  S.  v.  Pttte, 121 
N.  C.  659,  28  S.  E.  364;  TrlggB  v.  8,, 
(Tex.  1899),  53  S.  W. 104. 

26.  Rex  V.  Smith, 1 Moody,  402, 
6  Car.  A  P.  161.  In  an  Indictment 
fbr  the  murder  of  a  clilld»  the  name 


of  the  child  must  be  given,  or  stated 
as  not  named  or  name  unknowiu 
Trlggs  V.  S.  (Tex.  1899) »  63  S.  W. 
104;  Puryear  v.  8.，  28  Tex.  Ap.  73, 
11 S.  W.  929. 

27.  Rex  V.  Clark,  Ruse. 暴 Rj, 
368;  Rex  v.  Waters, 1 Moody,  467,  7 
Car.  &  P.  250. 

28.  Reg.  V.  Stroud,  2  Moody*  270, 
1 Car.  St  K, 187.  As  to  homicide 
of  bastard  unnamed.  S.  v.  Cunning- 
ham, 111  Iowa,  233,  82  N.  W.  776. 
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judges  aeemea  "that  a  bastard  child  had  no  name  but  by  ac- 
quisition; that  where  the  indictment  stated  nothing  from 
which  the  duration  of  life  for  more  than  an  instant  could  be 
necessarily  inferred,  there  was  no  presumption  that  any 
name  had  been  acquired,  either  by  baptism  or  reputation; 
and  that  to  state  that  the  name  was  unknown  to  the  jurors 
inferred  that  the  child  had  acquired  some  name.  ，  ， 

§  510.  Not  named  in  Fact. ~ When,  therefore,  the  child 
has  no  name,  and  the  grand  jury  are  so  informed,  the  cor- 
rect allegation  is.  not  that  its  name  is  unknown,  but  that 
it  is  "not  named. ' '  * ' Not  baptized"  will  not  do;  for  without 
it,  it  may  have  a  name， 

§511. 1. The  Proof  of  the  Name ~ must  correspond 
with  the  allegation.'*  Thus,  if  it  is  averred  to  be  Melville, 
and  the  name  in  evidence  is  Meivm,  the  variance  will h& 
fatal." 

2.  Where  there  is  no  Contest ~ about  the  name  at  the 
trial,  but  it  is  assumed  to  be  as  laid,  the  jury  may  be  satis- 
fied with  very  little  evidence.^'  But ~ 

3.  The  Deceased  being  described ~ in  the  indictment  as 
"a  certain  Wyandott  Indian,  whose  name  is  unknown  to  the 
grand  jury，，,  it  was  not  enough  to  prove  the  name  to  be  un- 
known, 
race." 


29.  Reg.  V.  Willis, 1 Den.  C.  C. 
SO, 1 Cox,  C.  C. 136, 1 Car.  ft  K.  722. 
And  see  Reg.  v.  Hogg,  2  Moody  &  R. 
380;  Clarke  v.  S., 117  Ala. 1, 23  So. 
671, 67  Am.  St.  157. 

30.  Reg.  V.  Waters, 1 Den.  C.  C. 
356,  Temp.  &  M.  57,  2  Car.  & 
864,  3  Cox,  C.  C.  300;  Reg.  v.  Bliss, 
8  Car.  ft  P.  773;  S.  v.  Peek,  95  MlsB. 
240,  48  So.  819.  An  unborn  child 18 
not  the  subject  of  homicide  at  com- 
mon law.  S.  V.  Prude,  76  Miss.  543, 
24  So.  871.  The  rule  Is  otherwise 
by  some  statutes.  Evans  v.  8.,  49 
Tex.  Cr.  589,  89  S.  W.  974. 


31.  Vol.  II,  SS  488  (3),  683-6891)；. 
Crawford  v.  8., 112  Ala. 1, 21 So. 
214;  Ford  v.  S., 129  Ala. 16,  30  So. 
27;  Riley  v.  S.,  68  Ark.  330,  68  S. 
W.  39;  Colombo  v.  P., 182  111.  411, 
55  N.  B.  519;  Goodlove  v.  8.,  82 
Ohio  St.  365,  92  N.  E.  491;  Anderson 
V.  S.,  60  Tex.  Cr.  314, 131 S.  W. 
1124;  Haygood  v.  8.,  51 Tex.  Cr. 
618, 103  S.  W.  898. 

32.  S.  V.  Curran, 18  Mo.  320. 

33.  Joyce  v.  S.,  2  Swan,  TenxL 
667.  668. 

34.  Reed  v.  S., 16  Ark.  499.  And 
see  Felix  v.  S., 18  Ala.  720. 
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§512.  Secondly.  Averring  an  Assiwlt ~ feloniously^^ 
and  wilfully  did  make  an  assault — 

Battery ~ Assault. 一 Commonly,  not  always,  a  felonious 
homicide  is  committed  by  a  battery,  which  includes  an  as- 
saiilt.87  Then,  of  course,  the  battery  must  be  alleged  ；  and 
there  is  authority  for  saying  that,  therefore,  the  included 
assault  must  be  also"  But  this  is  contrary  to  the  doctrine 
that  there  may  be  a  conviction  for  assault  on  an  indictment 
charging  only  a  battery,^®  as  well  as  doubtful  on  other 
grounds.   Still, ― 

§513,  The  Word  "Assault ，"一 assuming  a  technical 
charge  of  assault  to  be  necessary,  is  not  indispensable, 
though  common  and  practically  best.*^ 

§  514.  Thirdly.  Averment  of  Weapon ~ "な certain 
cart : ， ， 一 

1. The  Means ~ whereby  life  was  extinguished,  must  be 
averred,"  if  known;"  hence,  if  a  weapon,  the  indictment 


35.  Vol. II,  §S  534-537；  S.  v. 
Emerich,  87  Mo.  110. 

36.  As  to  these  two  words,  see 
post,  SS  642-548.  That  "willfully" 
is  unnecessaiTf  see  C.  v.  Woodward, 
102  Mass.  155;  S.  v.  Arnold, 107 
N.  C.  861, 11 S.  E.  990;  S.  v.  Eaton, 
75  Mo.  586;  Daniels  v.  S.,  76  Ark. 
84,  88  S.  W.  844. 

37.  New  Crlm.  Law,  n，  S  56. 

38.  Lester  v.  S.,  9  Mo.  658;  S. 
V.  Furgerson, 152  Mo.  92,  53  S.  W. 
427;  S.  V.  Clark, 147  Mo.  20,  47  S. 
W.  886;  Contra,  Waggoner  v.  S.， 
155  Ind.  341, 58  N.  E. 190;  Ray  v. 
S., 108  Tenn.  282,  67  S.  W.  553. 

39.  Ante,  §  57  (3). 

40.  Ante,  §  57  (3);  Reed  v.  8" 
8  Ind.  200.  And  see  Brown  v,  8., 110 
Ind.  486, 11 N.  E.  447;  S.  v.  Lay, 
93  Ind.  341. 

41.  Haney  v.  S"  34  Ark.  263; 
Drye  v.  S., 14  Tex.  Ap. 185.  Un- 


necesBanr  under  some  of  our  stat- 
utes. P.  V.  Hyndman^  99  Cal. 1; 
P.  y.  Hong  Ah  Duck,  61 Cal.  387; 
P.  V.  BemiB,  51 Mich.  422, 16  N.  W. 
794;  S.  V.  Shay,  30  La.  Ann.  114; 
S.  y.  MorrlBsey,  70  Me.  401; S.  v. 
Bartley,  34  La.  Ann.  147.  And  see 
S.  V.  McLane, 16  Nev.  346;  Shep- 
pflird  V.  S., 17  Tex.  *Ap.  74.  In  Wis- 
oonsln  such  a  statute  has  been  ad- 
Judged  constitutional.. S.  v.  Sloan, 
65  Wis.  647,  27  N.  W.  616;  Thomas 
V.  S.,  58  Fla.  122,  51 So.  410;  P. 
Lukoszus,  242  111.  101, 89  N.  B. 
749;  Johnson  v.  Com.,  Ill Va. 
877.  69  S.  E. 1104;  S.  v.  Gibson, 
67  W.  Va.  548,  68  S.  E.  296.  Contra 
by  statute.  Marquez  v.  Ter.. 13 
Ariz.  135， 108  P.  258.  Otherwise  by 
statute.  Com  v.  Jordan,  207  Mass. 
259，  93  N.  E.  809. 
42.   C.  y.  Martin, 125  Mass.  394. 
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must  say  what  the  weapon  was/^  or  allege  it  as  unknown." 
If  it  describes  the  killing  as  done  in  a  way  requiring  no 
weapon, 一 for  example,  by  the  use  of  the  hands, ~ none 
other  need  be  mentioned." 

2.  The  Particulars  of  the  Weapon— as,  its  length  and 
breath ― need  not  be  given;  thus,  it  suffices  to  say  that  it 
was 《 ' a  certain  wooden  stick.  ，  ， "  And  if  stones  were  used, 
their  number  need  not  be  stated."  A  "loaded  pistol"  will 
do."  It  need  not  be  added  that  the  weapon  was  dangerous 
or  deadly." 

3.  Poisoning ~ is  a  species  of  assault.  And  one  count 
may  charge  the  homicide  to  have  been  by  poison  and  an- 
other by  an  instrameirt.^^   The  quantity  ai or  the  defend- 


43. 1 East  p.  C.  341; S.  v.  Wil- 
liams, 36  Tex.  352.  "By  shooting 
againBt  him  with  a  gun  loaded  with 
powder  and  leaden  balls."  Lane 
V.  S., 151 Ind.  511, 51 N.  B. 1056; 
Green  v.  S,, 154  Ind.  655,  57  N.  B. 
637;  but  Bee,  S.  v.  Silk, 146  Mo. 
240,  44  S.  W.  764,  46  S.  W.  959; 
-where  it 1b  suggested  that  the  usual 
allegation  is  "that  with  the  leaden 
balls  so  shot  out  of  said"  pistol  the 
mortal  wound  was  Inflicted. 

44.  Wiley  v.  S.,  46  Ind.  363;  S. 
V.  Lautenschlager,  22  Minn.  514; 
Rex  V.  Grounsell, 7  Car.  &  P,  788; 
Com.  V.  Howard,  205  Mass.  128; 
Com.  V.  Snell, 189  Mass. 12,  75  N. 
E.  75,  3  L.  R.  A.  (N.  S.) 1019； 
Waggoner  v.  S., 155  Ind.  341, 58 
N.  E. 190;  Donahue  v.  S., 165  Ind. 
148,  74  N，  E.  996. 

45.  U.  S.  V.  Holmes, 1 Wal.  Jr. 
1; Stockdale's  Case,  2  Lewln,  220; 
Rex  V.  Culkin,  5  Car.  &  P.  121;  Rex 
V.  Tye,  Russ.  &  Ry.  345;  2  Hawk. 
P.  C.,  c.  23,  §  84;  Johnson  v.  Com., 
Ill Va.  877.  69  S,  E. 1104;  Hicks 
V.  8" 105  Ga.  627,  31 S，  E.  579. 


46.  S.  V.  Smith.  Phillips  (N.  C.) 
340;  Hall V.  8" 133  Ga.  177.  65  S.  B. 
400;  Bowens  v.  8., 106  Ga.  760,  32 
S.  E.  666;  Johnson  v.  S.,  Okla.  Cr. 
321, 97  P.  1059. 

47.  Rex  V.  Dale, 13  Price,  172, 
9  Moore, 19, 1 Moody,  6. 

48.  P.  V.  Choieer, 10  Cal.  310. 
See  also  P.  y.  Steventon,  9  Cal.  273; 
Peterson  v.  S.,  47  Ga.  524. 

49.  Jeffries  v.  C,  84  Ky.  237, 1 
S.  W.  442;  Blankenshlp  v.  Com.,  2$ 
Ky.  L. 1995,  66  S.  W.  994;  S.  y. 
B6wle8, 146  Mo.  6,  47  S.  'W.  892; 
Lee  V.  S.,  44  Tex.  Cr.  460,  72  S.  I 
195;  S.  V.  Hottman, 196  Mo.  110,  94 
S.  W.  237;  S.  V.  Broussard, 107  La* 
189,  31 So.  637;  S.  v.  Laycock, 141 
Mo.  274,  42  S.  W.  723. 

50.  S.  V.  Baldwin,  79  Iowa,  714， 
45  N.  W.  297;  S.  v.  Jones,  86  8，  C. 
17,  67  S.  E. 160. 

51.  Epps  V.  S., 102  Ind.  539, 1 N, 
E.  491;  Rosenbergefr'  v.  S., 154  Ind. 
525,  56  N.  E.  914;  Scott  v.  S., 141 
Ala. 1, 37  So.  357,  nor  how  adminis- 
tered, nor  how  It  affected  deceased* 
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ant's  knowledge  of  its  poisonous  nature need  not  be 
staiea. 

4.  The  Proofs ~ need  sustain  only  the  substance  of  the 
issue.Gs  Thus,  if  at  the  trial  the  weapon  disclosed  is  not 
the  same  as  charged,  yet  it  produced  the  same  sort  of 
wound,  followed  by  the  same  sort  of  death,  the  averment 
is  sustained;"  as,  "if  a  wound  or  bruise  be  alleged  to  be 
given  with  a  sword,  and  it  prove  to  be  with  a  staff  or 
axe，，，65  or  charged  to  be  with 《'a  wooden  stick,"  and  a 
stone  is  proved,*®  the  seeming  variance  is  immaterial.  So 
it  is  also  where  one  kind  of  poison  is  averred  and  another 
proved.57  But ~ 

5.  This  Sort  of  Liberty ~ will  not  be  indulged  too  far; 
and  there  may  be  some  doubt  where  the  precise  bound  is,*** 
It  has  been  laid  down  that  evidence  of  a  knife  will  not  sup- 
port an  averment  of  a  pistol; *®  still,  some  wounds  from 
them  would  be  similar,  so  that  this  proposition  ought  not  to 
be  accepted  as  universal. 

§  515.  Fourthly.  Averring  the  Manner  of  using  the 
Weapon ~ drawn  etc" ~ 


52.  S.  y.  Slagle,  83  N.  C.  630. 
And  see  Osborne  v.  S"  64  Miss. 
318, 1 So.  349. 

53.  Vol. II,  If  48Sb-488d. 

54.  S.  V.  Lautenschlager,  22 
Minn.  514;  Rodgers  v.  S"  50  Ala. 
102;  S.  V.  Fox, 1 Dutcher,  666;  S.  v. 
Smith,  32  Me.  369,  64  Am.  D.  678; 
P.  V.  Colt,  3  Hill (N.  Y.)  432;  DukeB 
V.  S., 11 Ind.  557,  71 Am.  D.  370; 
Reg.  V.  Warman, 1 Den.  C.  C. 183, 
2  Car,  &  K. 196;  Mackalley's  Case, 
9  Co.  65a,  67a;  Rex  v.  Briggs, 1 
Moody,  318;  Rex  v.  Edwards,  6  Car. 
&  P.  401;  Rex  V.  Waters,  7  Car.  & 
P.  250;  Rex  V.  Grounsell, 7  Car.  & 
P.  788;  S，  V.  Cusfalng,  29  Mo.  215; 
Beavers  v.  S.,  58  Ind.  530;  Brown  v. 
S.,  43  Tex.  Cr.  Ap.  293,  65  S.  W. 
529;  Jones  v.  S., 137  Ala. 12,  34  So. 
681:  Drummer  v.  S.,  45  Fla. 17,  33 


So.  1008;  Webster  y.  8.,  47  Fla.  108» 
35  So.  684;  Brown  v.  U.  S.,  2  Ind. 
T.  582,  52  S.  W.  56;  Willis  v.  Com.. 
20  Ky.  L.  368,  46  S.  W.  699;  Medina 
V.  S.  (Tex.  1899),  49  S.  W.  380;  Tay- 
lor V.  S.,  44  Tex.  Cr.  547,  72  S.  W. 
396. 

56. 1 East  P.  C.  341. 

56.  Rex  V.  Sharwin, 1 East  P.  C, 
341. 

57.  2  Hale  P.  C. 185. 

58.  Rex  V.  Kelly, 1 Moody,  118; 
Rex  V.  Thompson, 1 Moody,  139; 
Rex  V.  Hughes,  5  Car.  &  P.  126; 
Stockdale's  Case,  2  Lewln,  220; 
S.  V.  Reed. 154  Mo.  122,  65  S.  W. 
278. 

59.  Witt  V.  S.，  6  Coldw.  5.  And 
see  Guedel  v.  P.,  43  111.  226;  Huck- 
aber  v.  S., 159  Ala.  45,  48  So.  796. 
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1.  Where  the  Weapon  was  held  in  the  Hand, —" it," 
says  East,  "should  be  so  alleged ；  which  is  either  done  by 
stating  that  it  was  holden  in  both  hands,  or  in  the  right  or 
left  hand;  though  I  do  not  find  the  grounds  for  this  par- 
ticularity; and  Hawkins  does  not  mention  this  in  enumer- 
ating the  necessary  requisites  in  an  appeal  or  indict- 
ment. "6。  Hale  deems  this  averment  essential,  and  states 
a  case  wherein  the  indictment  was  quashed  because  it  ran, 
"that  cum  quodam  gladio,  quern  in  dextra  sua  tenuit,-  per- 
citssit,  without  saying  in  dextra  manu/'  Archbold  con- 
siders that  this  averment,  if  required,  need  not  be  proved.** 

2.  With  Us, ~ this  averment  is  common  ；  but  we  have 
cases  and  statutes  permitting  its  omission  or  modification,*® 
Where  its  form  was  that  the  weapon  was  held  "in  both 
hands,"  the  objection  was  overruled  that  "Ms,,  was 
omitted."  Our  cases  seem  not  to  be  very  definite  on  this 
class  of  questions,  but  they  appear  to  require  such  a  setting 
out  of  the  use  of  the  instrument  of  death  as  will  show  its 
connection  with  the  result.^*^  This  proposition  is  substan- 
tially the  same  as ~ 

§516.  Fifthly.— Tfce  Setting  out  of  the  Blow~"did 
force  and  drive/ ^  etc.: 一 


60. 1 East  p.  C.  341. 
ei. Cuppledlck'B  Case,  2  Hale  P. 
C. 185. 

62.  Archb.  Crlm.  PL  &  Bv. (10th 
Lond.  Ed.)  407. 

63.  C.  V.  CoBtley, 118  Mass. 1; 
Dennis  v.  S., 103  Ind.  142,  2  N.  B. 
349;  Territory  v.  Young,  6  Mont 
242,  5  P.  248;  Campbell  v.  C"  84  Pa. 
187;  Qoerson  v.  C,  99  Pa.  388;  S.  v. 
Schnelle,  24  W.  Va.  767;  S.  v. 
Smith,  24  W.  Va.  814;  P.  v. 
Lukoazus,  242  HI  101. 89  N.  E.  749. 
The  means  need  not  be  alleged  un- 
der a  statute,  unless  an  essential 
element.  Com.  v.  Jordan,  207  Mass. 
259,  93  N.  E.  809.  See  also,  S.  v. 
Ranken, 150  Iowa;  701, 130  N.  W. 
732;  holding  the  use  of  "kill"  to  be 

3  C.  P. ——97 


proper  but  not  use  of  "murder."  S. 
V.  McPherson, 114  Iowa,  493,  87  N. 
W.  421;  as  to  "hands."  Weloh.  v. 
S., 104  Ind.  347,  3  N.  E.  850;  Dennis 
V.  S., 103  Ind.  142,  2  N.  E,  349. 

64.  Ward  v.  8.，  8  BUckf.  101. 

65.  Edwards  v.  S.,  27  Ark.  493; 
Reg.  V.  Stokes, 1 Den  C.  C.  307,  2 
Cox  C.  C.  498,  2  Car.  &  BL  686; 
Meiers  v.  S.,  56  Ind.  336.  And  see 
Turns  v.  C，，  6  Met.  224;  S.  v.  Shel- 
ton,  223  Mo.  118,  129, 122  S.  W.  782. 
For  two  cases  relating  to  indict- 
ments for  homicide  by  carelessly 
operating  automobiles.  See,  S.  v. 
Watson,  216  Mo.  420, 115  S.  W. 
1011;  Schultz  V.  S.,  88  Neb.  613， 130 
N.  W.  972. 
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1.  A  Rational  Connection ~ must  so  appear  between  the 
instmment  and  its  use  as  duly  to  conduct  us  to  the  end; 
namely,  the  mortal  wound  given.  Thus, 一 

2.  The  Stroke, ~ where  the  wound  proceeded  from  a 
blow,  must  be  expressly  laid;  *®  even,  it  was  said  in  an  old 
report,  "in  all  indictments  of  murder  or  mandaughter,  tm- 
less  in  case  of  poisoning, "町 一 a  proposition  plainly  sub- 
ject to  more  exceptions  than  this  one. 

3.  Right 一 Left. 一 The  averment  that  the  defendant 
struck  the  deceased  on  the  left  temple,  giving  turn  a  mortal 
wound  on  the  right  temple,  was  held  void  for  repugnance.*® 

§  517.  To  avoid  a  Variance, — as  we  saw  in  the  descrip- 
tion of  the  weapon, 09  so  here  of  its  use,  the  substance  only 
of  the  issue  need  be  proved"  Yet  an  entirely  different  use 
will  not  suffice." 


66.  S.  V.  Owen, 1 Murpli.  452,  4 
Am.  D.  571.  And  see  White  v.  C" 
6  Blnn.  179,  6  Am.  D.  448;  S.  v. 
Freeman* 1 Speers,  67.  Where  a 
stab,  etc.,  "with  a  dlrk»  is  averred, 
the  consequent  -wounding  may  be 
stated  in  the  participial  form; 
tha8»  "giving  one  mortal  wound," 
etc.  Gibson  v.  C,  2  Va.  Caa.  111. 
See  Vol. II,  S§  566-558;  Melenei  S., 
66  Ind.  386;  Veatch  v.  S.,  66  Ind. 
684,  26  Am.  R.  4'4;  Rex  v.  Dale, 13 
Price,  172,  9  Moore, 19, 1 Moody,  6; 
S.  y.  Noblett,  2  Jones  (N.  C.)  418. 

67.  Long's  Case,  5  Co.  120a,  122b, 
128a. 

68.  Dlas  V.  8.,  7  Blackf.  20,  89 
Am.  D.  448.  So  where  It  was 
charged  that  the  accused  did 
"strike  and  thrust"  the  deceased 
"In  and  upon  the  left  side  of  the 
belly,  and  also  In  and  upon  the 
right  Bhoulder,  glylng  him  then  and 
there,  In  and  upon  the  left  side  of 
the  belly,  and  also  in  and  upon  the 


right  shoulder,  one  mortal  wound/' 
the  indictment  "avers,"  said  Ry- 
land,  J.  "the  giving  of  but  one  mor- 
tal wound  by  the  blows  and  thrusts^ 
and  describes  this  as  being  given 
'on  the  left  side  of  the  belly/  and 
also  03  being  given  'on  the  right 
shoulder;'  yet  this  wound  ie  hut  of 
the  breadth  of  three  Inches,  and  of 
the  depth  of  six  inches."  Therefore 
It  was  Sield  repugnant  S.  Jones, 
20  Mo.  58,  61. See  S.  v.  Draper,  6 & 
Mo.  385. 

69.  Ante,  $  514. 

70.  Vol. II,  S§  488b-4S8d;  Reg.  v. 
Warman, 1 Den.  C.  C. 188,  2  Car.  &  • 
K. 195;  Rex  Waters,  7  Car.  ft  P* 
260;  Rex  V.  Spiller,  5  Gar.  &  P. 
338;  Rex  v.  Hickman,  6  Car.  &  P. 
151;  Goodwyn  v.  S.，  4  Sm.  &  M.  620» 

71.  Guedel  v.  P"  43  111.  226;  Rex 
T.  Martin,  6  Oar.  &  P.  128;  P.  v. 
Tannan,  4  Par.  Or.  514';  Rex  v. 
Lloyd, 1 Car.  &  P.  801. 


お 518-520 


Homicide 


1539 


§  518.  SixtJily.  Averments  as  to  the  \Vound ~ '  w  ana 
upon  his  head,  one  mortal  fracture  and  contusion :  ^ ' — 

In  Description  of  the  Wound  in  England, — it  appears  to 
have  been  early  required  'to  state  its  length  and  depth,  to 
enable  the  judges,  it  was  said,  to  see  that  it  was  mortal.  But 
where  a limb  or  the  head  was  cut  off,"  or  a  ball  was  sent 
through  the  entire  body/'  this  averment  became  impossi- 
ble, therefore  it  was  not  essential.  Finally,  in  1825,  in  a  case 
where  numerous  bruises  and  lacerations  by  kicks  and  other 
rough  handling  were  charged,  without  specifications  of  their 
several  lengths  and  depth も the  judges  on  looking  into  the 
precedents  "  discovered  that  they  were  not  uniform,  there- 
fore "they  might  consider  whether  common  sense  required 
a  statement  of  these  particulars;  and  as  the  statement,  if 
introduced,  need  not  be  proved,  they  thought  it  xmneces- 
sary ノ,  And  so  the  law  seems  to  have  been  held  con- 
tinuously afterward,  in  all  cases,  whether  of  many  wounds 
or  of  one や 

§  519.  In  Principle, ~ were  the  judges  surgeons,  they 
could  not  tell  from  the  length  and  depth  of  a  wound  whether 
or  not  it  was  mortal ； a  fortiori,  not  being  experts,  they  can- 
not. In  every  view,  its  mortal  nature  is  a  question  of  fact, 
to  be  ascertained  from  the  result,  not  its  dimensions.  There 
is  no  one  reason,  therefore,  for  requiring  the  dimensions 
to  be  averred  in  any  case. 

§  520.  With  Us, ~ the  North  Carolina  court  once  held  the 
old  doctrine;"  but  afterward,  perhaps  through  pressure 
from  a  statute,  it  yielded  to  the  modem  English  fomiJ* 
Elsewhere,   in  this   country,   the   dimensions   of  the 


72.  Heydon'B  Case,  4  Co.  41a, 
42a. 

78.  Long's  Case,  6  Co.  120a, 
122a. 

74.  Rast  Ent  263,  382;  Co.  Bnt. 
356;  West  Symb.  117,  151,  158,  154, 
155,  285,  260,  261. 

75.  Rex  V.  MoBley, 1 Moody,  98, 
104. 


76.  Rex  V.  Tomllnson,  6  Gar.  & 
P.  370;  Rex  V.  Turner, 1 Lewln,  177. 
In  1851, a  statute  made  this  ques- 
tion unimportant.  Post,  S  628.  See 
also  Wise  v.  8.,  2  Kan.  419,  86  Am. 
D.  596. 

77.  S.  V.  Owen, 1 Murph.  452» 
464,  4  Am.  D.  571. 

78.  S.  V.  Moses,  2  Dev.  462,  468. 
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wound  were  probably  never  required  to  be  alleged^®  But 一 

§  521.  Mortal. 一 Since  the  infliction  of  a  wound  not 
mortal  is  never  a  felony,  the  indictment  must  charge  it  to 
be  "mortal;"  wmch  is  usually  done  by  the  adjective, 一 as 
"one  mortal  wound,"  etc，  Even  in  a  case  of  murder  by 
the  laceration  of  the  private  parts  of  a  young  girl  in  rape, 
It  was  adjudged  necessary  to  say,  <  *  thereby  giving  her  one 
mortal  wound  or  bruise. , ,  si 

§  522. 1. As  to  alleging  the  Place  of  the  Wound,— the 

doctrine  has  been  somewhat  variable.  When  Hawkins 
wrote,  it  was,  he  says, 82  that  the  indictment  "ought  to  set 
forth  in  what  part  83  of  the  body  the  wound  was  given. ' ' 
For  instance,  ' '  circa  pectus  seems  to  be  vicious  ；  ^  because 
it  doth  not  ascertain  the  part  wounded,  which,  for  what  ap- 
pears, might  have  been  the  neck,  arm,  or  belly. ' '  And  to 
' ' say  that  the  wound  was  in  the  hand,  or  leg,  or  arm,  with- 
out 85  showing  whether ii  was  the  right  or  left,  ，  ，  did  not 
suffice.  Nor  would  it  supply  such  denciency  to  lay  other 
wouiKte  with  due  certainty,  with  a  < '  general  conclusion  that 
the  party  died  of  the  wounds  above  mentioned  ；  because, 
the  death  being  as  much  imputed  to  the  wound  that  is  in- 
sufficiently laid  as  to  the  others,  it  appears  not  but  that  it 


79.  U.  S.  V.  Maunier, 1 Hughes, 
412,  26  Fed.  Cases  15,746;  West  v. 
S.,  48  Ind.  483;  Smith  v.  S.，  43  Tex. 
€43;  C.  V.  Woodward, 102  Mass. 
155;  Lazier  v.  C, 10  Grat.  708;  Dlas 
V.  S.，  7  Blackf.  20，  39  Am.  D.  448; 
S.  V.  Conley,  39  Me.  78;  P.  v. 
Steventon,  9  Cal.  273;  S.  v.  Green, 
111  Mo.  585.  20  S.  W.  304  ；  S.  v. 
Robertson,  30  La.  Ann.  340;  S.  v. 
Blan,  69  Mo.  317.  See  Plttman  v. 
S.,  25  Fla,  648,  6  So.  437.  But  see  C. 
V.  Chapman, 11 Cush.  422;  S.  v. 
Linn,  223  Mo.  98, 122  S.  W.  679;  S. 
V.  Bronstlne, 147  Mo.  520,  49  S.  W. 
512;  Walker  v.  S.,  34  Fla.  167, 16  So. 
80;  Com.  V.  Robertson, 162  Mass. 
90，  38  N.  E.  25. 

80.  New  Crlm.  Law,   I,   § 115, 


note,  par.  3;  2  Hale  P.  C. 186;  S.  v. 
Conley,  39  Me.  78;  C.  v.  Woodward, 
102  Mass.  155,  160;  S.  v.  Morgan, 
85  N.  C.  581;  Brown  v.  S.， 18  Fla. 
472;  P.  V.  Davis,  73  Cal.  355, 15  P.  8; 
S.  V.  Ramsey,  82  Mo.  133;  S.  v. 
Washington, 13  S.  C.  453;  S.  v.  Linn, 
223  Mo.  98, 122  S.  W.  679;  S.  v.  Bal 
lance,  207  Mo.  607, 106  0.  W.  60. 
See  P.  V.  Judd, 10  Cal.  813. 

81.  Rex  V.  Lad, 1 Leach,  96. 

82.  2  Hawk.  P.  C.，  c.  23,  §  80.  In 
quoting  from  him,  I  omit  the  words 
which  relate  to  appeals. 

83.  2  Inst.  318. 

84.  Yon^s  Case,  4  Co.  40; 
Long's  Case,  5  Co.  120a,  121b;  2 
Hale  P.  C. 186. 

85.  Long's  Case,  supra. 
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might  be  chiefly  owing  to  that  which  is  insufficiently  laid, 
and  therefore  the  whole  is  insufficient ノ， 

2.  It  is  adequate, — under  this  old  law,  to  say  "that  the 
wound  was  given  in  the  left  ®^  part  of  the  belly,  or  in  the 
left  part  of  the  side,  or  in  the  left  hand,  or  in  the  left  arm, 
or  in  the  face,  or  in  the  breast,  or  in  the  belly,  or  even  in 
the  fore  part  of  the  body;  in  which  case,  the  word  'body' 
shall  be  understood  of  the  trunk  of  the  body,  between  the 
neck  and  thighs ノ，  So,  more  recently,  "about  the  neck," 
which  "means  around  it，，，  was  adjudged  suflScient.®® 

§  523.  In  England, — this  question  was  in  1851  rendered 
immaterial  by 14  & 15  Vict.  c. 100,  §  4  (re-enacted  in  24  & 
25  Vict.  c. 100,  §  6),  declaring  it  **not  necessary"  to  state 
the  manner  or  means  of  the  death ；  "but  it  shall  be  sufficient 
in  every  indictment  for  murder  to  charge  that  the  de- 
fendant did  feloniously,  wilfully,  and  of  his  malice  afore- 
thought kill  and  murder  the  deceased  ；  and  etc.,  in  every  in- 
dictment for  manslaughter,  that  the  defendant  did  felon- 
iously kill  and  slay  the  deceased.  ，  ，  ®® 

§  524.  With  Us, — the  like  result 一 namely,  that  the  in- 
dictment need  not  aver  on  what  part  of  the  body  was  the 
wound 一 has  by  varying  statutes  in  many  States  been 
reached^  But— 

§  525. 1. At  Common  Law, 一 with  us,  the  English  com- 
mon law  doctrine  appears  in  substance  to  prevail"  The 


86.  See  Wise  v.  S.,  2  Kan  419, 
35  Am  D.  595. 

87.  Walker's  Case,  4  Co.  41 ； Wil- 
son V.  Law,  Skin.  443,  553,  Garth. 
331,  332;  Long's  Case,  5  Co.  120a, 
121b;  Hall's  Case,  Cro.  Jac.  95,  pi. 
23;  Goslen's  Case,  Cro.  Eliz.  137,  pi. 
10. 

88.  Rex  V.  Culkin,  5  Car.  &  P. 
121. 

89.  Ab  to  this  statute  and  others 
of  the  like  sort,  see  post,  §  539; 
Whelan  v.  Reg.,  28  U.  C.  Q.  B.  2,  7; 
O'Neill V.  Reg.,  6  Cox  C.  C.  495,  496. 

90.  Wllkerson  v.  S.，  2  Tex.  Ap. 


255;  Williams  v.  S.,  3  Tex.  Ap.  123; 
Longley  v.  S.,  3  Tex.  Ap.  611;  Jones 
V.  S.,  35  Ind.  122;  Alexander  v.  S.， 
3  Helsk.  475;  Whelchell  v.  S.,  23 
Ind.  89;  Cordell  v.  S.，  22  Ind 1; P. 
V.  King,  27  Cal.  507，  87  Am.  D.  95; 
S.  V.  fidmundson,  64  Mo.  398;  S.  v. 
Draper,  65  Mo.  335;  P.  v.  Judd， 10 
Cal.  313;  Roberson  v.  S.,  42  Fla.  223， 
28  So.  424;  Bowens  v.  S., 106  Ga. 
760,  32  S.  E.  666;  S.  v.  Bronstine, 
147  Mo.  520,  49  S.  W.  512. 

91. Dias  V.  S.,  7  Blackf.  20，  39 
Am.  D.  448;  Smith  v.  S.,  43  Tex. 
643;  Nelson  v.  S.， 1 Tex.  Ap.  41; 
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New  York  court,  perhaps  influenced  by  a  statute,  ad- 
judged it  sufficient  to  say  "upon  the  body," ~ meaning  the 
tnink,  in  distinction  from  the  head  and  iimbs" 一 though 
the  former  adjudications  of  the  English  courts  required 
the  part  of  the  body  to  be  stated.®^  And  this  doctrine  has 
other  following."  . 

2.  In  Proof, ~ though  the  place  of  the  wound  is  alleged, 
whether  necessarily  or  not,  it  suffices  that  it  was  in  any- 
other  part,  producing  the  death  averred" 

§  526.  In  Principle, 一 since  this  allegation  need  not  be 
proved,  and  so  gives  the  defendant  no  information  of  prac- 
tial  value,  it  need  not  be  made.  Still  the  old  rule  does  not 
differ  much  from  the  similar  one  concerning  time"  And 
an  adherence  to  it  may  be  essential  on  the  mere  ground  of 
authority. 

§  527.  Seventhly.  The  Wound  as  causing  the  Death ~ 
"of  which  the  said  B,"  etc.: 一 


jury  must  distinctly  appear  in  the  averments.®'^  Yet, 


Williams  V.  S., 1 Tex.  Ap.  465.  See 
Stone  V.  P.,  2  Scam.  326;  Wise  v. 
S.,  2  Kan.  419,  85  Am.  D.  596. 

92.  Ante,  §  622. 

93.  Sanchez  v.  P.,  22  N.  Y. 147, 
4  Par.  Cr.  535.  See  S.  v.  Green,  7 
Ire.  39. 

94.  S.  V.  Yordi,  30  Kan.  221; 
S.  V.  Sanders,  76  Mo.  35.  See,  fur- 
ther, C.  V.  Chlovaro, 129  Mass.  489; 
Bryan  v.  S., 19  Fla.  864;  S.  v. 
Henson,  81 Mo.  384. 

95.  2  Hale,  P.  C. 186; 1 East, 
P.  C.  343;  S.  V.  Edmundson,  64  Mo. 
398;  Real  v.  P.,  42  N.  Y.  270;  Hami> - 
ton  V.  S.,  50  Fla.  65,  39  So.  421; 
Freeman  v.  S.，  50  Fla.  38,  39  So. 
785;  Com.  V.  Coy, 157  Mass.  200,  32 
N.  B.  4;  Nelson  v.  S., 1 Tex.  Ap. 
41, 43;  S.  V.  Crank,  2  Bailey,  66,  23 
Am,  D. 117;  S.  V.  Waller,  88  Mo. 
402.    And  see  Rex  v.  Edwards,  6 


Car.  A  P.  401;  Reg.  v.  Warman, 1 
Den.  C.  C. 183,  2  Car.  &  K. 195; 
S.  V.  Lucy,  41 Minn.  60;  Graham 
8.,  28  Tex.  Ap.  582.  An  allegation 
of  a  wound  one  quarter  Inch  wide, 
and  four  Inches  deep,  is  sustained 
by  proof  of  numerous  wounds  caused 
by  small  shot  fired  from  a  gan, 
though  none  of  them  are  of  these 
dimensions.  Bradham  v.  S.,  41 Fla. 
541, 26  So.  730. 

96.  Vol.  I,  §  400. 

97.  West  V.  S.,  48  Ind.  483;  S.  v. 
Morgan,  85  N.  C.  581; S.  v.  Blan,  69 
Mo.  317.  See  Strickland  v.  S., 19 
Tex.  Ap.  518;  S.  V.  Hagan, 164  Mo. 
654,  65  S.  W.  259;  S.  v.  Robertson, 
178  Mo.  496,  77  S.  W.  528；  S.  v. 
McFadden,  48  Wash.  259,  93  P.  414; 
S.  V.  Keerl, 29  Mont.  508,  75  P. 
362, 101 Am.  St.  579. 
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where  several  poisons  or  wotuids  caused  the  death,  it  suf- 
fices to  aver  that  it  proceeded  from  them  collectively  nam- 
ing any  one  in  particular;  "for,"  adds  Hawkins,  "perhaps 
the  truth  of  the  case  migJit  be  that  none  of  them  alone,  but 
all  together,  caused  the  death.  Or  the  count  in  Bnoh  case 
perhaps  may  say  that  the  party  died  of  the  first  poison 
or  wound,  and  that  he  would  have  died  of  the  second  if  he 
had  not  died  of  the  first,  and  also  that  he  would  have  died 
of  the  third  if  he  had  not  died  of  the  two  first ノ，  ®® 

§  528. 1. The  Form— is,  not  to  say  that  the  death  was 
from  the  stroke,  but  from  the  wound;  as,  observed  Lord 
Abinger,  *  *  in  murder  by  a  sword,  yon  must  state  the  wound 
to  be  by  the  sword,  and  go  on,  of  which  wound  he  died,  not 
of  which  sword., ，i An  allegation  that  the  prisoner  in- 
flicted on  ！ Richard  0  ，Leary  a  mortal  wound,  of  which  mortal 
wound  he  did  languish,  and  languishing  did  live,  "on  which 
said  day,  etc.,  at,  etc.,  the  said  ！ Richard  0  ，Leary  died,  ， ,  was 
held  sufficiently  to  show  death  from  the  woimd.^  So, ― 

. 2.  In  Evidence, 一 an  expert  may  testify  that  the  wound 
caused  the  death.* 

§  529.  In  Poisoning, — the  indictment  may  aver  the  ad- 
ministering of  the  poison,  then  state  the  mortal  sickness, 
and  add,  "of  which  said  mortal  sickness  and  distemper  the 
said,  etc.,  on,  etc.,  died."* 


98.  2  Hawk.  P.  C,  c.  23,  8  83. 

99.  S.  y.  Conley,  39  Mo.  78.  And 
see  S.  V.  Wlmberly,  3  McCord,  190; 
P.  V.  Lloyd,  9  Cal. 64;  West  v.  S., 
48  Ind.  -483. 

1.  Reg.  V.  Sandys,  2  Moody,  227, 
232,  Car.  ft  M.  345. 

2.  Lutz  V.  C"  29  Pa.  441;  Tickle 
y.  S.,  6  Tex.  Ap.  623,  641.  And  see 
P.  V.  Steventon,  9  Cal.  273;  Kitts  v. 
S.,  70  Ark.  52,  69  S.  W.  545. 

3.  S.  y.  Crenshaw,  32  La.  Ann. 
406;  S.  V.  Kannlsh,  23  S.  D.  465, 122 
N.  W.  420. 

4.  Reg.  V.  Sandy,  2  Moody,  227, 


Car.  &  M.  345.  "Inflicted  and  cre- 
ated in  decedent  mortal  Injuries 
and  a  mortal  sickness,  a  further  de- 
scription whereof  Is  to  the  Jurors 
unknown,  from  which  injuries  de- 
cedent died."  S.  V.  Jones,  86  S.  C. 
17,  67  S.  E， 160.  Indictment  must 
allege  want  of  knowledge  by  dece- 
dent as  to  nature  of  the  poison  that 
accused  by  threats,  or  force  or  fraud 
caused  decedent  to  swallow  It  and 
negative  idea  that  decedent  took  it 
voluntarily.  Sanders  v.  8"  54  Tex. 
Cr. 101, 112  S.  W.  68. 
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§  530.  Eighthly.  Alleging  the  Time  and  Place  of  the 
Wound  and  Death  respectively ~ "then  and  there  instantly 
died:" — 

1.  The  Time  ^  and  Place should  be  averred  after  the 
rules  in  the  preceding  volume.  Applied  to  these  cases, ― 

2.  Blows  on  Different  Days— may,  at  the  election  of  the 
pleader,  be  stated  as  all  on  one  days,  or  as  some  on  one  and 
others  on  another^  So ~ 

. §  531.  The  Stroke,  Wound,  and  Death— must  all  be  al- 
leged ； 8  then,  as  the  stroke  and  death  may  be  on  different 
days,  the  pleader  has  the  like  option  to  charge  them  so,  or 
as  both  on  the  same  day.® 

§532.  The  Form  of  Allegation, ― where  two  days  are 
stated,  IS  ordinarily  to  say,  after  mention  of  the  stroke  and 
wound  with  time  and  place,  《《of  which  said  mortal  wound 

the  said  B，  on  and  from  the  said  day  of   [being 

the  day  when  it  was  inflicted],  until  the  day  of  

[being  a  subsequent  day],  at,  etc.,  aforesaid,  did  languish, 

and  languishing  did  live;  on  which  said  day  of  

[the  day  last  mentioned],  he  the  said  B，  at,  etc.,  aforesaid, 
of  the  mortal  wound  aforesaid,  died. ， ， lo  There  is  no  need 
of  thus  averring  that  the  deceased  languished  and  lan- 
guishing did  live  ；  but  any  other  appropriate  method  of 
setting  out  the  respective  dates  of  the  stroke  and  death  is 
equally  good."   We  have  seen  how  the  form  may  be  when 


5.  Vol.  I,  §  386  et  seq. 

6.  Vol.  I,  §  360  et  seq.;  Buckler's 
Case, 1 Dy.  69a.  See  as  to  statute. 
Com.  V.  Howard,  205  Mass.  128,  91 
N.  E.  397;  Hunter  v.  S.,  93  Ark. 
275, 124  S.  W. 1028. 

7.  Vol.  I,  §  392  (2)，  397  and 
note. 

8.  Ante,  §§  512,  516,  518.  527; 
Thomas  v.  S.,  71 Ga.  44;  Ball  v.  U. 
S., 140  U.  S. 118;  S.  V.  Sundhelmer, 
93  Mo.  311. 

9.  Vol. I，  §  392  (2);  S.  V.  Baker, 
1 Jones,  N.  C.  267;  8.  v.  Wallman, 
31 La.  Ann.  146;  S.  v.  Ward,  7^ 


Mo.  253.  See  Lazier  v.  C, 10  Grat 
708;  C.  V.  Ailstock,  3  Grat.  650;  S. 
V.  Hobbs,  33  La.  Ann.  226;  S.  v. 
Ward,  9  Mo.  Ap.  587;  S.  v.  Eaton, 
75  Mo.  586.  ' 

10.  This  form  Is  eliminated  from 
3  Chit.  Crim.  Law,  753,  where  even 
the  hour  of  the  death  Is  stated; 
thus,  "on  which  said,  etc.,  about 
hour  of  nine  o'clock  In  the  morning, 
he  the  said  B，  at,  etc.,  aforesaid, 
of  the  mortal  wound  aforesaid, 
died." 

11. S.  V.  Conley,  39  Me.  78. 
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the  stroke  and  death  are  charged  as  on  the  same  day" 
That  form  would  be  neater  with  the  useless  "instantly" la 
omitted;"  otherwise  it  is  excellent.  Other  methods  also 
have  been  accepted  as  good  in  some  of  our  States" 

§533.  Year  and  Day. ~ A  homicide  is  felonious  only 
when  the  death  takes  place  within  a  year  and  a  day  after 
the  stroke. 16  And  that  it  did  so  must  appear  "  by  the  date 
or  respective  datop  given  in  the  allegation,  otherwise  the 
indictment  will  be  ill.*® 

§  534.  The  Place ~ of  the  death  and  the  stroke  must  be 
averred to  show  jurisdiction  in  the  court,  on  principles 


12.  Ante,  §§  502，  530.  Approved 
In  many  cases;  for  example,  in  S. 
T.  Steeley,  65  Mo.  218,  27  Am.  R. 
271. 

13.  Vol  I,  §  409  (3). 

14.  In  Hardin  v.  S.,  4  Tex.  Ap. 
355,  369,  a  form  differing  slightly 
from  the  one  in  my  text  (ante,  § 
502),  but  omitting  "then  and  there" 
and  retaining  "Instantly,"  was  ad- 
judged good.  It  was:  "Giving  to 
the  said  W"  then  and  there,  two 
mortal  wounds,  of  which  mortal 
wounds  so  given  as  aforesaid  the 
said  W.  did  Instantly  die."  But  it 
would  not  be  safe  to  assume  that 
every  court  would  decide  this  ques- 
tion in  the  same  way.  For  ex- 
ample, S.  V.  Lakey,  65  Mo.  217,  where 
the  words  "did  instantly  die"  were 
adjudged  Inadequate,  appears  to  be 
directly  contrary  to  this  case.  And 
see  S.  V.  Testerman,  68  Mo.  408. 
Date  of  death  need  not  be  alleged. 
S.  V.  Powers,  39  Mont.  259, 102  P. 
583. 

15.  S.  V.  Ryan, 13  Minn.  370;  P. 
V.  Sanford,  43  Cal. 29;  S.  v.  Huff, 
11 Nev. 17;  Jane  v.  C,  3  Met.  Ky. 18. 

16.  New  Crim.  Law,  II,  §  640. 

17.  Vol.  I,  §§  403,  404. 

18.  2  Hale  P.  C. 179;  P.  v.  Wal- 


lace, 9  Cal. 30;  P.  V.  Cox,  9  Cal. 
32;  Hardin  v.  S.，  4  Tex.  Ap.  355;  S. 
V.  Reakey, 1 Mo.  Ap.  3;  S.  v.  Dum- 
phey,  4  Minn.  438;  S".  v.  Lauten- 
schlager,  22  Minn.  514;  S.  v.  Huff, 
11 Nev. 17;  S.  V.  Mayfield,  66  Mo. 
125;  S.  V.  Sides,  64  Mo.  383.  And 
see  S.  V.  McDaniel, 94  Mo.  301, 
7  S.  W.  634  ；  Brassfield  v.  S.,  55  Ark. 
556， 18  S.  W. 1040;  S.  v.  Williams, 
31 Nev.  360, 102  P.  974;  S.  v. 
Phillips,  59  Wash.  252, 109  P.  1047; 
S.  V.  Powers,  39  Mont.  259, 102  P. 
583;  S.  V.  Champaux,  33  Wash.  339, 
74  P.  557;  "then  and  there  instantly 
died"  is  a  sufficient  allegation  of- 
death  within  a  year  and  a  day. 
Com.  V.  Snell, 189  Mass. 12,  75  N. 
E.  75,  3  L.  R.  A.  (N.  S.) 1019. 

19：  ItiggB  V.  S.，  26  Miss,  51; P. 
V.  Wallace,  9  Cal. 30;  P.  v.  Cox,  9 
Cal. 32;  S.  V.  Coleman, 17  S.  C.  473; 
S.  V.  Blakeney,  33  S.  C. Ill, 11 S.  E. 
637;  Ball V.  U.  S. 140  U.  S. 118, 11 
S.  Ct.  761, 35  L.  Ed.  377;  Clair  v. 
U.  S., 154  U.  S. 134;  Chapman  v.  P., 
a9  Mich.  357;  Davidson  v.  S., 135 
Ind.  254,  34  N.  E.  972,  Contra,  by 
statute.  Loyd  v.  S.,  2  Okla.  Cr.  76, 
116  P.  959;  Albright  v.  Ter., 11 
Okla.  497,  69  P.  789.  See,  also,  un- 
der a  statute.  Com.  v.  Howard,  205 
Mass.  128,  91 N.  E.  397. 
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already  mentioned"  "And,"  says  East,  "where  by  Stat. 
2  &  3  Edw.  6,  c.  24,  the  party  is  indicted  in  the  county 
where  the  death  happened,  though  the  stroke  were  given 
in  another,  yet  ought  the  stroke  to  be  alleged  in  the  county 
where  it  leaMj  was. , ,  21 

§  535.   The  Doctrine  of  connecting  Time  and  Place ~ by 

"then  and  there,"  explained  in  the  first  volume,"  comes 
often  into  use  in  the  indictment  for  felonious  homicide. 
Some  illustrations  of  it  appear  in  the  note" 

§  536.  Ninthly.  Repeating  the  Allegation  of  Killing 一 
"m  manner,  etc.,  aforesaid,  dia  JcUl,， ,  etc. : — 

The  Allegation— being  "And  so  the  jurors,"  etc.,  though 


20.  Vol.  I,  §§  51, 52,  360  et  seq" 
386  et  seq.  And  see  New  Crim. 
Law.  I，  §§ 111-113,  143. 

21. 1 East  P.  C.  343.  And  see 
S.  V.  Dunkley,  3  Ire.  116. 

22.  Vol.  I,  §  407  et  seq. 

23.  If  the  averment 1b  "that  A 
feloniously  and  of  his  malice  afore- 
thought assaulted  B,  and  with  a 
sword,  etc.,  then  and  there  struck 
him,  etc.,"  the  words  "feloniously 
and  of  his  malice  aforethouglit" 
qualify  as  well  the  stroke  as  the  as- 
sault S.  V.  Owen, 1 Murph.  452,  4 
Am.  D.  571.  It  Is  not  error  to  omit 
"there"  after  "then  and"  in  the  de- 
scription of  the  assault,  if  the  place 
1b  averred  in  the  same  connection, 
and  necesarily  referred  to.  Jack- 
son V.  P., 18  111.  269.  In  muder  with 
an  axe,  the  time  and  place  having 
been  once  alleged,  "then  and  there" 
need  not  be  prefixed  to  the  stroke. 
Therefore  It  was  held  good  to  say 
that  the  defendant,  William  Barker, 
at  a  time  and  place,  in  and  upon 
Mary  Barker,  "feloniously  and  wil- 
fully and  of  his  malice  aforethought 
an  assault  did  make;  and  that  the 
said  William  Barker,  with  a  certain 


axe,  which  he  the  said  William  Bar- 
ker in  both  his  hands  then  and 
there  had  and  held,  her  the  said 
Mary  Barker  feloniously  and  wil- 
fully and  of  bis  malice  aforethought 
did  strike,  giving  unto  the  said 
Mary  Barker  then  and  there,  with 
the  axe  aforesaid.  In  and  upon  the 
left  side  of  the  bead  of  her  the  said 
Mary  Barker,  feloniously  and  wil- 
fully and  of  his  malice  afore- 
thought, one  mortal  wound,  etc.  C. 
V.  Barker, 12  Cush.  186.  See  also 
Palmer  v.  P., 138  111.  356,  82  Am. 
St  146,  28  N.  E. 130.  See  S.  v. 
Ranken, 150  Iowa,  701, 130  N.  W. 
732.  "Then  and  there"  connected 
with  the  death  may  be  referred 
back  to  the  stroke.  Starr  v.  S.,  6 
Okla.  Cr.  440, 115  P.  356;  so  as  to 
abetting,  S.  v.  Long,  209  Mo.  366, 
108  S.  W.  35;  "then  and  there"  as 
qualifying  died,  S.  v.  Cliampaux,  83 
Wash.  339，  74  P.  557;  P.  v.  Murphy, 
m  N.  Y.  595,  72  N.  E. 1146;  "In- 
stantly died" 1b  equivalent  to  'then 
and  there  died."  Borrega  v.  Ten, 
8  N.  M.  446,  46  P.  349;  affirmed  in 
Borrego  v.  Cunningham, 164  U.  8. 
612, 17  S.  Ct 182. 
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necessary  in  murder,"  is  prooaDiy  not  so  in  manslatighter. 
We  shall  postpone  it  to  the  next  chapter. 

IV.  Where  there  is  no  Assault  or  Battery. 

§  537，  An  Assault, ~ when,  as  commonly,  it  is  a  step  in 
the  homicide,  must  be  alleged;***  yet  there  are  felonious 
homicides  without  assault,  then  what  does  not  exist  need 
not  be  averred" 

§  538. 1. A  Criminal  Intent— need  not  be  alleged  where 
the  death  resulted  from  the  neglect  of  a legal  duty,^''  for 
such  neglect  being  a  criminal  condition  of  the  mind,  the 
law  requires  no  other,^®  and  this  is  alleged" 

2.  The  Allegations ~ vary  with  the  case"  If,  as  often 
in  practice,  an  assault  is  needlessly  charged, si  no  harm  is 
done.  Tet,  with  more  propriety,  this  averment  is  in  other 
cases  omitted.82 


24.  Post,  §§  548-550. 

25.  Ante,  §  512;  S.  v.  Clark, 147 
Mo.  20,  47  S.  W.  886. 

26.  Post,  §§  553,  554.  See,  as 
illustrative.  Rex  v.  Ridley,  2  Camp. 
650;  Reg.  V.  Crumpton,  Car.  &  M. 
597;  Reg.  V.  Plummer, 1 Car.  &  K. 
600;  C.  V.  Hartwell, 128  Mass.  415, 
35  Am.  R.  891;  Anderson  v.  S.,  27 
Tex.  Ap. 177, 11 Am.  St.  189;  C.  v. 
Boston,  etc.  Rid., 101 Mass.  201. 

27.  S.  V.  Smith,  65  Me.  257.  A 
design  to  effect  death  or  intent  to 
kill  need  not  be  alleged,  S.  v. 
Champeaux,  33  Waah,  339,  74  P. 
ち 57;  S.  V.  Keerl, 29  Mont.  508,  75 
P.  362, 101 Am.  St  579;  S.  v.  Brad- 
ford, 156  Mo.  91, 56  S.  W.  898;  S. 
V.  Barrlngton, 198  Mo.  23，  95  S.  W. 
235,  205  U.  S.  483,  27  S.  Ct.  582; 
S.  V.  Robinson, 126  la.  69, 101 N. 
W.  634. 

28.  New  Crlm.  Law,  I,  §  313  et 
seq.  Under  a  statute  making  it 
manslaughter  to  kill  without  de- 


sign to  do  so,  by  a  person  engaged 
In  perpetrating  or  attempting  to 
perpetrate  a  crime  not  amounting 
to  a  felony,  it  must  be  alleged  that 
accused  was  engaged  in  perpetrat- 
ing or  attempting  to  perpetrate 
some  misdemeanor  or  similar  crime, 
or  was  engaged  in  some  unlawful 
act  in  the  language  of  the  statute. 
S.  V.  Whitney,  54'  Ore.  438, 102  P. 
288. 

29.  Vol. II,  §  521.  See  Anderson  v. 
S.,  27  Tex.  Ap.  177, 11 Am.  St  189; 
S.  V.  Smith,  66  Mo.  92. 

30.  See,  besides  other  places 
cited  to  this  section  and  the  last, 
Regg  V.  Rugg, 12  Cox  C.  C. 16;  S. 
V.  Smith,  66  Mo.  92;  S.  v.  McBrlde, 
26  Wis.  409;  Reg.  v.  Ryland,  Law 
Rep. 1 C.  C.  99, 10  Cox  C.  C.  569; 
Reg.  V.  Smith, 11 Cox  C.  c'  210. 

31.  Ferguson's  Case, 1 Lewin, 
181;  Reg.  V.  Relley,  Jebb.  299. 

32.  Cases  cited  to  the  last  sec- 
tion; S.  V.  Smith,  65  Me.  257. 
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§538  a. 1. Where  withholding  Food ~ or  other  neces- 
saries, by  one  under  a legal  duty  to  provide  them,  causes 
the  death,  the  ability  should  be  averred"  Tet,  in  matter 
of  form,  the  majority  of  the  English  judges  held  that  such 
ability  is  sufficiently  implied  in  the  averments  of  legal  duty 
and  its  neglect" 

2.  All  the  Elements of  the  offense  in  the  particular 
instance  should  be  set  out" 

V.   Statutory  Changes  in  the  Common  law  Rules. 

§  539. 1. In  the  Foregoing  Sections, 一 some  statutory 
modifications  of  the  common  law  indictment  are  mentioned. 
In  a  few  of  the  States  there  is  a  statute  similar  to  the  pres- 
ent English  one,  already,  recited  ；  ^®  and  this  has  been  held 
to  ]be  constitutional,  and  the  form  permitted  by  it  good.^^ 

2.  Various  other  Statutory  Modifications, ~ differing 
with  the  States,  have  been  provided,  not  necessary  to  be 
further   explained.^®     Their  general   nature   is  some- 


33.  Reg.  V.  Hogan,  2  Den.  C.  C. 
277.  And  see  Reg.  v.  Chandler, 
Dears.  C.  C.  453,  6  Cox  C.  C.  519. 
Tender  years,  etc.,  sbould  also  be 
averred  in  proper  cases,  corres- 
ponding with  the.  law  of  the  of- 
fense. Post,  §  583;  Rex  v.  Ridley, 
2  Camp.  650.  See  further  as  to 
this,  S.  V.  Behm,  72  Iowa,  533.  In- 
dictment for  causing  death  by 
starvation.  S.  v.  McFadden,  48 
Wash.  259,  93  P.  414. 

34.  Reg.  V.  Ryland,  Law  Rep. 1 
C.  C.  99, 10  Cox  C.  C.  569. 

35.  C.  V.  Hartwell. 128  Mass. 
415,  35  Am.  R.  391; S.  v.  Behm. 
supra;  S.  V.  Smith,  66  Mo.  92;  An- 
derson V.  S.,  27  Tex.  Ap. 177, 11 
Am.  St.  In  Jones  v.  S.，  53  Tex, 
Cr. 131, 110  S.  W.  741,  it  was  held 
Bufflcient  to  allege  that  the  accuB^d 
committed  murder  In  the  perpetra- 


tion of  arson  and  burglary  without 
setting  out  the  constitutant  ele- 
ments of  these  crimes.  Compare 
S.  V.  Kutzleben  (Iowa.  1907), 113 
N.  W.  484. 

36.  Ante,  §  523. 

37.  Newcomb  v.  S.,  37  Miss.  383; 
Noles  V.  S.,  24  Ala.  672;  Wolf  v.  S., 
19  Ohio  St  248;  Rowan  v.  S.,  30 
Wis.  129, 11 Am.  R.  559;  Alkln  v. 
S.,  35  Ala.  399. 

38.  Vol.  I,  §§ 104-106;  Alexander 
V.  S.，  3  Heisk.  475;  Longley  v.  S., 
3  Tex.  Ap.  611;  Tickle  v.  S.,  6  Tex. 
Ap.  623;  Peterson  v.  S.，  47  Ga.  524; 
P.  V.  King,  27  Cal.  507,  87  Am,  D. 
95;  P.  Martin,  47  Cal.  101;  P.  v. 
Cronln,  34  Cal.  191;  P.  v.  Bonilla, 
3S  Cal.  699;  P.  v.  Weaver,  47  Cal. 
106;  S.  V.  Florenza,  28  La.  Ann. 
945;  S.  V.  Anderson,  4  Nev.  265; 
Nichols  V.  S.,  46  Miss.  284;  Green- 
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what  carefully  considered  m 

ley  V.  S.,  60  Ind.  141;  White  v.  C, 
9  Bush,  178;  S.  V.  Reakey,  62  Mo. 
40;  Garvey'B  Case,  7  Colo.  389，  49 
Am.  R.  358,  3  P.  903;  Williams  v. 
S.,  7  Tex.  Ap.  350;  P.  v.  Hare,  57 


"directions  and  Forms."  39 

Mich.  505,  24  N.  W  843;  S.  v.  Qib- 
bons, 142  Iowa,  96, 120  N.  W.  474; 
S.  V.  Nielson,  88  Mont.  451, 100  P. 
229. 

39.    Dir.  &  F.  §S  541-546. 


CHAPTER  CXXVII. 

HOMICIDE,  AB  TO  THE  ALLEGATIONS  DISTINGUISHING  COMMON- 
LAW  MURDER  FROM  MANSLAUGHTER. 

Consult the  places  referred  to  introducing  the  last  chapter. 

§  540.  The  Doctrine  in  Brief— appears  in  the  last  chap- 
ter; namely,  that  the  indictment  for  murder  consists  of  that 
for  manslaughter  enlarged  by  what  will  cover  the  opera- 
tive words  of  the  statute  of  23  Hen.  8,  c. 1, §  3,0  which  are 
"wilful  murder  of  malice  prepensed.""  For  the  indict- 
mem is  in  effect  on  this  statute,  yet  it  need  not  conclude 
' *  against  the  form  of  the  statute. , , "  And  since  the  statute 
simply  expands  the  common  law  by  the  words  just  quoted, 
the  common  law  form,  thus  enlarged,  is,  within  a  rule  stated 
in  the  first  volume,^'  adequate  and  proper.  To  illustrate, — 

§  541. 1. A  Form  of  Indictment— for  murder  by  stab- 
bing here  follows.  It  is  constructed  precisely  like  that  for 
manslaughter  already  given,"  as  to  the  parts  in  Roman 
letters.  Those  in  italics  cover  the  above  quoted  clause  from 
the  statute  of  Hen.  8.  Other  ways  of  covering  that  clause 
might  be  suggested ；  but  usage  has  sanctioned  this  one;  it 
is  convenient  and  brief,  so  that  no  pleader  thinks  of  em- 
ploying any  other  The  more  prominent  useless  allegations, 
pointed  out  in  the  last  chapter,***  are  here  omitted : 一 

"That  A  [the  defendant],  at,  &c.,  in  and  upon  one  X  feloniously, 
wilfully,  and  of  hia  malice  aforethought  did  make  an  assault;  and  the 
said  A  with  a  certain  knife  which  he  the  said  A  in  his  right  hand  then 
and  there  had  and  held,  the  said  X,  in  and  upon  the  left  side  of  the 
belly,  between  the  short  ribs  of  him  the  said  X,  then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought    did  strike  and 


40.  Ante,  §  498,  note;  New 
Crim.  Law,  H,  §  625  (2). 

41.  Ante,  §  498. 

42.  Ante,  §  499  (2);  S.  v.  Har- 
ris, 12  Nev.  414. 


43.  Vol. II,  §§  598,  610.  See  S. 
V.  McMahan  (Ala.  1910),  53  So.  89. 

44.  Ante,  §  502. 

45.  Ante,  §§  508-505. 
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thrust,  giving  to  the  said  X,  then  and  there,  with  the  knife  aforesaid, 
in  and  upon  the  said  left  side  of  the  belly,  between  the  short  ribs  of 
him  the  Bald  X,  one  mortal  wound;  of  which  said  mortal  wound  the 
Bald  X,  from,  &c.,  until,  &c.,  at,  &c^,  aforesaid,  did  languish;  on  which 
said  last  mentioned  day,  the  said.  X,  at'  &c.,  aforesaid,  of  the  said 
mortal  wound  died;  and  so  the  Jurors  aforesaid,  upon  their  oath  afore- 
said, do  say  that  the  said  A  the  said  X,  in  maimer  and  form  aforesaid, 
feloniously,  wilfully,  and  of  his  malice  aforethought  did  kill  and  murder; 
against  the  peace,  &c." " 

2.  This  Chapter ~ will  consist  chiefly  of  consdiering  the 
averments  put  here  in  italics;  the  others  were  explained 
in  the  last  chapter. 

§542. 一 "Feloniously ノ, ~ Murder  and  manslaughter  be- 
ing equally  felonies,"  the  criminal  act  should  in  each  be 
laid  as  done  "feloniously.,," 

§543. 1. "Wilfully, ，，一 though  common  in  the  indict- 
ment for  manslaughter,  is  believed  not  to  be  here  neces- 
sary. In  reason  it  is  not."  And  Hale,  distinguishing  mnr- 


46.  Archb.  Crlm.  PI. &  Eir. ( lOth 
Lond.  Ed.)  405.  I  have  made  in  the 
above  some  slight  variations  from 
the  text  In  Archbold.  See,  for  other 
forms.  Dir.  &  F.  8§  520-527,  533- 
535;  under  modifying  statutes,  lb. 
§§  541-546;  8  Chit  Grim.  Law,  750 
et  seq.;  C.  v.  Webster,  5  Cuslu  295, 
52  Am.  D.  711;  Rex  v.  Tye,  Russ. 
&  Ry.  346;  Hex  v.  Kinch,  28  How. 
St  Tr.  619;  S.  V.  Conley,  39  Me. 
78;  Redd  v.  S.,  69  Ala.  255;  Mayes 
V.  P., 106  m.  306,  308,  46  Am.  R. 
698;  S.  V.  SnelU  78  Mo.  240,  242; 
Dwyer  v.  S" 12  Tex.  Ap.  535;  Peter- 
son V.  S., 12  Tex.  Ap.  650;  Palmer 
V.  P., 188  m.  356,  32  Am.  St  146, 
28  N.  E. 130;  Cudd  v.  S.,  28  Tex.  Ap. 
124;  S.  V.  Brown, 106  N.  C.  645, 10 
S.  E.  870;  Scott  V.  S.,  31 Tex.  Cr. 
863,  20  S.  W.  755.  See  also  P.  v. 
Ybarra, 17  Cal.  166;  S.  v.  Dump- 
hey,  4  Minn.  488;  S.  v.  Lautens- 
chlager,  22  Minn.  514;  S.  v.  Reakey, 


1 Mo.  Ap.  3;  TJ.  S.  V.  Scott,  4  Bis. 
29. 

47.  New  Crlm.  Law,  n,  §§  627, 
744  (1). 

48.  Dearing'B  Case,  Cro.  Ellz. 
193;  Edwards  v.  S.,  25  Ark.  44'4; 
S.  T.  Herrell, 97  Mo.  105, 10  S.  W. 
387;  Kaelin  v.  C,  84  Ky.  864, 1 S. 
W.  594;  Vol. 11,  §  534;  2  Hale  P.  C. 
184,  185,  186.  See  S.  v.  Harris, 12 
Nev.  414.  Contra,  under  the  Tenne- 
ssee statutes,  Riddle  v.  S.,  3  Helsk. 
401.  As  to  "feloniously"  see  • 
Ervlngton  v.  P" 181 HI.  408,  54  N. 
E.  981; S.  V.  Falrlamb, 121 Mo.  187, 
25  S.  W.  895;  S.  V.  Rice, 149  Mo. 
461, 51 S.  W.  78;  S.  V.  Williams, 
184  Mo.  261, 88  S.  W.  756. 

49.  Ante,  §  58.  See,  Miller  v.  S" 
3  Okla.  575, 107  P.  948.  The  word 
willfully,  it  Is  said,  may  be  implied 
from  "malice  aforethought/'  and 
may  be  dispensed  with.  Carroll  v. 
S"  71 Ark.  403,  75  S.  W.  471. 
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der  from  manslaughter,  says  the  former  is  * '  always  felon- 
ice  ex  malitia  praecogitata  inter  fecit  et  murdravit,  the  lat- 
ter only  felonice  interfecit,"  making  no  mention  of  "wil- 
ful. "50 

2.  "Unlawfully," ~ not  in  the  above  form,  is  tuineces- 
sary  equally  in  common  law  murder  and  manslaughter. 
Even  if  in  a  statute  against  murder,  it  is  sufficiently  sup- 
plied in  the  indictment  by  "feloniously  and  of  his  malice 
aforethought. '  ^ " 

§544.  The  Words  "Malice  Aforethought," ~ or  at  least 
their  equivalent,*^^  are  indispensable.**®  They  are  the  Eng- 
lish of  "maliee  prepensed,""  the  exact  words  of  23  Hen. 
8,  c. 1， §  3"  Without  them,  the  indictment  will  be  only 
for  manslaughter.*** 


50. 1 Hale,  P.  C.,  466.  See  S.  v. 
Lockwood, 118  Mo.  463. 

51.  Thompson  v.  S.,  36  Tex.  326; 
Beavers  v  S.,  58  Ind.  530;  Jerry  t. 
S., 1 Blackf.  395;  Hunter  v.  S.,  30 
Tex.  Ap.  314, 17  S.  W.  414;  Bean 
V.  S.， 17  Tex.  Ap.  60. 

52.  S.  V.  Thurman,  66  Iowa,  693, 
24  N.  W.  511;  P.  V.  Schmidt,  63 
Cal. 28;  P.  V.  Vance,  21 CaL  400; 
P.  V.  Tamkin,  62  Cal.  468.  That 
there  can  be  no  equivalents,  see  Mc- 
Elroy  V.  S., 14  Tex.  Ap.  235;  S.  v. 
Arnold, 107  N.  C.  861, 11 S.  E.  990; 
Flowers  v.  S., 1 Ala.  Ap.  262,  56 
So.  98;  S.  V.  Lee  (Del.  1909),  74 
A.  4;  S.  V.  Mlele  (Del.  1909),  74 
A.  8. 

53.  S.  V.  Scott,  38  La.  Ann.  387; 
McElroy  v.  S.,  supra.  It  is  not  nec- 
essary, to  charge  that  the  malice 
was  express.  Giebel  v.  S:,  28  Tex. 
Ap.  151, 12  S.  W.  591.  And  see  S. 
V.  Jones,  45  La.  Ann.  1454, 14  So. 
218;  S.  V.  Brown, 168  Mo.  449，  68 
S.  W.  568;  Buchanan  v.  S.'  97  Miss. 
839, 153  So.  899;  Com.  v.  Mosser' 
133  Ky.  609, 118  S.  W.  915;  Bther- 


idge  V.  S., 141 Ala.  29,  37  So.  337; 
Rocha  V.  S.，  43  Tex.  Cr. 169,  63  S. 
W. 1018.  In  the  following  cases, 
some  under  statutes,  the  words  have 
been  dispensed  with.  Johnson  v.  P., 
33  Colo.  224，  80  P.  133, 108  Am.  St 
85;  Williams  v.  S.,  45  Fla.  128,  84 
So.  279;  LiindBey  v.  S.,  69  Ohio  St 
215,  69  N.  E. 126;  S.  v.  Tommy, 19 
Wash.  270,  53  P.  157. 

54.  Rex  V.  Kinch,  28  How.  St  Tr. 
619. ' 

56.   Ante,  §  540. 

56. 1 East,  P.  C.  345; 1 Hale. 
P.  C.  466;  2  Hale,  P.  C. 187,  344; 
C.  V.  Gibson,  2  Va.  Cas.  70;  Maile 
V.  C,  9  Leigh,  661;  Anderson  v.  S" 
6  Pike.  444;  Henrie  v.  S.,  41 Tex. 
573;  S.  V.  Phelps,  24  La.  Ann.  493 
(overruling  S.  v.  Heas, 10  La.  Ann. 
Ann.  195)  ；  Witt  T.  S.,  6  Coldw.  5. 

Malignant  heart,  etc.  The  words 
"without  just  cause  or  provocation, 
but  with  an  abandoned  and  mallg- 
ant  heart,"  are  not  an  adequate  sub- 
stitute for  "malice  aforethought" 
P.  V.  Urlas, 12  Cal.  325.  See  S.  v. 
Neeley,  20  Iowa,  108. 
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§  545.  "Wilfully"  in  Murder.  This  statute  of  Hen.  8  »t 
oontaimng  "wilfully,"  it  might  seem  to  be  required  in  the 
allegations  for  murder,  to  cover  fully  its  terms.  Yet  there 
is  ground  to  question  this,  because  the  expression  "malice 
aforethought''  appears  to  be  of  like  meaning,  but  more 
intense,  so  as  to  supply  its  place,®  And  the  subsequent 1 
Edw.  6,  c. 12,  § 10,  a.  d. 1547,  which  is  a  re-enactment  of 
Hen.  8,  removes  all  doubt.  It  takes  away  clergy  from  de- 
fendants 《 《 attainted  or  convicted  of  murder  of  malice  pre- 
pensed," omitting  "wilful."  Though  it  did  not  repeal  the 
statute  of  Henry,  which  was  repealed  only  in  1827,  by  7  & 

8  Geo.  4,  c.  27,  § 1， it  stood  with  it;  。》  and  in  1828  it  was  by 

9  Geo.  4,  c.  31， § 1， made  to  give  way  to  a  consolidation  of 
laws-  Hence, 一 

§546.  This  Word  '^WilfuUy/'— alike  in  reason  and  on 
such  authorities  as  we  have,®^  is  not  important. 

§547.   To  what  Averments  "Malice  aforethought" ― 

Ordinarily  the  indictment  lays  the  assault  and  each  several 
act  contributing  to  the  death,  as  done  "wilfully  and  of  mal- 
ice aforethought ノ，  Yet  it  sufficed  to  say  that  on,  etc.,  at， 
etc.,  the  defendant  "in  and  upon"  the  deceased  "did  make 
an  assault,"  and  with  a  weapon  named,  * ^ then  and  there 
feloniously,  wilfitlly,  and  of  his  malice  aforethought  did 
strike  and  bruise"  him,  etc.;  charging  the  battery  only, 


57.  Ante,  §  540. 

58.  Vol. II,  §  613  (5);  ante,  §§ 
42，  43,  58,  648  (1).  That  "malice 
aforethought"  will  supply  the  place 
of  "willful"  seems  necessarily  to 
follow  from  ante,  §  43  (1). 

59.  I  have  forborne  mention  of 
this  statute  of  Edward  until  this 
place,  in  order  to  preserve  simplic- 
ity of  statement.  Starkie  (2  Stark. 
Crlm.  PI.  2d  Ed.  386,  note)  says 
It  repealed  the  statute  of  Henry. 
But  it  is  only  necessary  to  read  it 
to  see  that  It  did  not.  Nor  do  the 
other  English  writers 一 for  example,  • 
1 Hale,  P.  C.  466 ― treat  the  statute 

3  C.  P. ——98 


of  Henry  as  thus  repealed;  nor  did 
the  legislature  that  repealed  It  In 
1827.  This  permitting  statutes,  of 
different  dates  and  In  nearly  or 
exactly  the  same  words,  to  stand 
together,  is  common  in  English  leg- 
islation. 

60. 1 Hale,  P.  C.  466,  as  quoted 
ante,  §  543  (1);  Heydon's  Case,  4 
Co.  41a,  where  the  indictment,  with- 
out "willfully,"  was  held  good, 
though  the  exact  point,  was  not 
raised;  S.  v.  Harris,  27  La.  Ann. 
572.  Subsequently,  "wilful"  has 
been  adjudged  unnecessary.  S.  v. 
Arnold, 107  N.  C.  861, 11 S.  E.  990. 
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not  the  assault,  to  have  been  of  malice  aforethought."  To 
say  simply  that  the  wound  was  inflicted  of  malice  afore- 
thought is  not  good.62  If  these  words  are  prefixed  to  as- 
sault, they  in  meaning  extend  on  and  qualify  the  battery 
also.63  Thus,  an  averment  that  on,  etc.,  at,  etc.,  the  defend- 
ants feloniously  and  of  their  malice  aforethought  made  an 
assault  upon  X,  and  then  and  there  feloniously  struck  the 
said  X,  and  then  and  there  gave  the  said  X  a  mortal  wound, 
is  sufficient ；  for  "feloniously  and  of  their  malice  afore- 
thought ' ' refer  to  the  subsequent  words,  "otherwise  too 
much  repetition  and  tautology  would  be  made  of  the  said 
words. ， ， " 

§  548.  Concluding  Summary ~ "and  so,  etc"  feloniously, 
wU fully ，  and  of  his  malice  aforethought  did  kill  and  mur- 
der:''— 

"Murder," ~ being  one  of  the  effective  words  of  the  stat- 
ute, whether  of  2.1 Hen.  8,  c. 1， §  3，  or  of 1 Edw.  6，  c. 12， 
§ 10,®*  must  be  also  in  the  indictment ；  for,  says  Hale,  "the 
party  indicted  must  be  brought  within  the  very  letter  of 
the  statute ノ，  In  the  absence  of  this  word,  the  charge  will 


But  it 1b  required  by  the  Louisi- 
ana statute.  S.  V.  Williams,  37  La. 
Ann.  776,  overruling  S.  v.  Hjirrlfl, 
supra.  Daniels  v.  S.,  76  Ark.  84, 
88  S.  W.  844;  S.  V.  Voorhles, 115  La. 
200,  38  So.  964.  The  killing  must  be 
alleged  to  have  been  wilful  though 
the  assault  may  not  have  been.  S. 
V.  Dunn, 116  la.  219,  89  N.  W.  984; 
S.  V.  Gray, 116  la.  231, 89  N.  W.  987. 

61.  C.  V.  Chapman, 11 Cush.  422. 

62.  C.  V.  Gibson,  2  Va.  Cas.  70. 
63. 1 East  P.  C.  346. 

64.  Heydon's  Case,  4  Co.  41a. 
East  mentions  the  following  case: 
An  Indictment  for  murder  by  pois- 
oning charged  that  the  defendant 
"did  wilfully,  feloniously*  and  of 
her  malice  aforethought  mix  poison, 
to-wlt."  etc.,  "with  Intent  that  the 


same  should  be  afterwards  baked 
and  eaten  by  the  deceased,  and  the 
said  flour  and  milk  so  mixed  with 
the  poison  as  aforesaid  did,  with 
the  Intent  aforesaid,  then  and  there 
deliver  to  the  deceased  "  etc.  This 
indictment  was  sustained  by  all  the 
Judges,  without  Its  repeating  "feloni- 
ously and  of  her  malice  afore- 
thought" to  the  charge  of  the  de- 
livery of  the  poison.  "For  they  con- 
sidered that  those  words  first  men- 
tioned ran  through  the  subsequent 
allegation,  coupled  as  they  were  by 
the  word  and,  and  the  words  then 
and  there."  Rex  v.  Nicholson, 1 
East  P.  C.  346.  And  see  Maile  v. 
C.,  9  Leigh.  661. 

65.   Ante,  §§  540，  545. 
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be  only  of  manslaughter^  This  is  common  law  with  us; 
but  we  have  statutes  against  murder  not  containing  the 
wora,  an  indictmeDt  whereon  may  therefore  be  good  with- 
out it" 

§  549. 1. The  Form  for  this,— given  with  the  rest  of 
the  indictment  in  a  preceding  section,  is,  as  there  said,®® 
universal  in  practice,  though  doubtless  the  words  might  he 
supplied  by  others. 

2.  Harmonious  in  Dates— Hawkins  says:  "If  the  as- 
sault and  stroke  be  alleged  in  the  premises  on  the  tenth 
of  December,  and  the  death  subsequent  on  the  twentieth  of 
December  following,  and  then  it  be  alleged  in  the  conclu- 
sion that  the  defendant  in  such  manner  feloniously  mur- 
dered the  party  on  the  tenth  of  December  aforesaid,  the 
whole  is  nought  for  the  repugnancy  ；  because  the  party 
could  not  be  said  to  have  been  murdered  till  he  was  dead. 
And  though  to  some  purposes,  by  a  fiction  of  law,  the  of- 
fense of  the  defendant,  after  the  death  of  the  party,  is  pun- 
ished as  a  felony  from  the  time  of  the  stroke,  yet,  in  truth 
and  propriety  of  speech  (which  must  be  observed  in  legal 
proceedings) ,  it  is  not  a  felony,  but  only  a  trespass,  till  the 
death.   Yet. if,  in  such  conclusion,  it  had  been  alleged  that 


66.  2  Hale  P.  C.  344;  Anonymous, 
3  Dy.  304，  pi. 56;  S.  v.  Heas, 10  La. 
Ann.  196; 1 Chit.  Crlm.  Law,  243. 
See  Evans  v.  P., 12  Mich.  27;  S.  v. 
Phelps,  24  La.  Ann.  493;  S.  v.  Mey- 
ers, 99  Mo.  107, 12  S.  W.  516;  S.  v. 
Stacy, 103  Mo. 11, 15  S.  W. 147; 
Hawley  v.  C.,  75  Va.  847;  Trayler  v. 
S., 101 Ind.  65. 

Suicide ~ degrees.  In  Williams's 
edition  of  Saunders's  Reports,  the 
editor  mentions  the  doubt  whether 
It  is  necessary  for  the  iDqulsition, 
In  a  case  of  suicide,  to  use  the  word 
"murder."  And  he  adds:  "This  is 
not  like  the  case  of  killing  another 
person,  where  there  are  different 
de^ees,  subject  to  different  punish- 


ments,  or  perhaps  not  punishable 
at  all,  according  to  the  circumstan- 
ces of  the  case.  There  it  Is  neces- 
sary, in  inquisitions  or  indictments, 
to  express  the  degree  of  offense; 
and  if  It  be  murder  of  which  the 
party  is  accused,  to  use  the  word 
mufdravit,  which  is  held  essentially 
necessary  to  distinguish  it,  in 
order  to  oust  the  offender  of  his 
clergy." 1 Saund.  Wms.  Ed.  356, 
note. 

67.  Anderson  v.  S.,  5  Pike,  444. 
And  see  S.  v.  O'Nell, 23  Iowa,  272; 
S.  V.  Noah,  20  N.  D.  281, 124  N.  W. 
1121;  Hocker  v.  Com.,  33  Ky.  L. 
944,  111 S.  W.  676. 

68.  Ante,  §  541 (1). 
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the  defendant  in  such  manner  feloniously  miirdered  the 
party  on  the  tweutieth  of  December  aforesaid,  it  had  been 
sufecient.  But ~  • 

3.  No  time  and  Place. ― "It,"  continues  this  author,  "is 
saia  to  be  the  better  way  to  conclude  generally  that  the  de- 
fendant in  such  iranner  feloniously  murdered  the  party ；，， 
omitting  time  and  place"  Such  is  now  the  settled  better 
and  sufficient  form" 

§  550. 1. The  Sufficiency ~ of  such  dateless  conclusion 
appears  from  the  consideration,  already  stated,  that  its 
purpose  is  simply  to  cover  the  statutory  word  "murder." 
Every  essential  act  and  intent  having  been  already  given 
with  time  and  place,  there  is  no  occasion  to  repeat  them 
here.   Hence, ― 

2.  In  Manslaughter ~ this  conclusion  is  in  no  form  nec- 
essary. • 

§  551.  Against  Principals  of  the  first  and  Second  De- 
grees ： 一 

Already ~ we  have  considered  of  this  indictment  in  gen- 
eral" 

§  552.   Some  Particulars 一 are  given  in  a  note" 


69.  2  Hawk.  P.  C.  c.  23,  §  88. 
And  see  Wrote  v.  WIggs,  4  Co.  45b; 
2  Inst.  318. 

70.  Ante,  §  541 (1);  Rex  v. 
Thurston,  Trem.  P.  C.  7;  S.  v.  Con- 
ley,  39  Me.  78;  Smith  v.  S., 1 Kan. 
365.  But  the  name  of  the  murdered 
person  must  be  here  given.  S.  v. 
Pemberton,  30  Mo.  376;  Dias  v.  S.， 
7  Blackf.  20,  39  Am.  D.  448.  "And 
the  jurors,"  etc.,  omitting  "so,"  is 
adequate.  S.  v.  Moses,  2  Dev.  452. 

71.  Ante,  §§  3,  5  and  note  6,  6a. 
And  see,  for  forms,  3  Chit.  Crlm. 
Law,  756;  Rex  v.  Green,  Trem.  P. 
C.  6.  See  also  Davis  v.  S.,  3  Tex. 
Ap.  91; Hawley  v.  C.，  75  Va.  847. 

72.  It  was  in  one  case  averred 
that  on  the  19th  of  July  A  struck 


X  a  mortal  blow;  that  X languished 
until  the Ist  of  August,  then  died; 
that  C  was  present  on  the  day  first 
aforesaid,  aiding  and  abetting;  "and 
so  the  Jurors,  etc.,  do  say  that  the 
said  A  and  C  the  said  X  in  manner 
and  form  aforesaid,  then  and  there, 
etc.,  did  murder."  It  was  held  that 
the  indictment  was  good;  that  the 
words  **then  and  there"  referred  to 
the  consumniation  of  the  murder, 
their  application  not  being  limited 
to  the  day  when  the  blow  was 
struck;  or,  If  this  was  uncertain, 
they  might  be  rejected  as  surplus- 
age. S.  V.  Huggins, 12  Rich.  402. 
In  another  case.  It  alleged  that  the 
mortal  wound  was  Inflicted  on  the 
8tli  of  September,  and  the  death 
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§  553.   In  Murder  by  Poison : 

The  Oommon  law  Indictment ~ is  constructed  on  the  same 
principles  as  for  murder  by  a  battery.  It  may  charge  that 
the  defendant,  on,  etc.,  at,  etc.,  to  quote  from  Archbold  *8 
form,  "feloniously,  wilfully,  and  of  his  malice  aforethought 
a large  quantity  of  a  certain  deadly  poison,  called  white  ar- 
senic, to  wit,  the  quantity  of  two  drachms  of  the  said  white 
arsenic,"  did  put,  mix,  and  mingle  into  and  with  a  certain 
quantity  of  beer,  which  the  said  B  was  then  and  there  about 
to  drink,  * '  adding  a  knowledge  of  B，s  intent  to  drink  the 
beer,  and  of  the  fact  that  the  white  arsenic  is  a  deadly 
poison;  "and  that  the  said  B  afterwards,  on,  etc.,  at，  etc., 
did  take,  drink,  and  swallow  down  a large  quantity,  to  wit, 
half  a  pint,  of  the  said  beer  with  which  the  said  white  ar- 


was  on  the  13th;  proceeding,  "and 
the  said  C  then  and  there,  etc.,  was 
present,  aiding,"  etc.  There  was 
held  to  be  no  uncertainty  as  to  the 
date  to  which  "then  and  there" 
referred.  Woodsldea  v.  S"  2  How. 
(Miss.)  665.  An  Indictment  against 
A,  B，  and  C,  for  the  murder  of  X, 
charged  that  the  assault  was  com- 
mitted by  A  "feloniously,  wilfully, 
and  of  his  malice  aforethought;" 
that  B  and  C  "feloniously  were  pres- 
ent aiding,  abetting,  and  assisting 
the  said  A  the  felony  to  commit;" 
and  the  conclusion  was  that  "the 
said  A,  B,  and  C  said  X,  in  man- 
ner and  form  aforesaid,  feloniously, 
wilfully,  and  of  their  malice  afore- 
thought did  kill  and  murder,"  etc. 
This  was  adjudged  g:ood;  It  not 
being  nec^sary  to  aver  that  B 
and  C  were  wilfully  and  of  their 
malice  aforetbought  present,  aiding, 
etc.  S.  V.  Rabon,  4  Rich.  260.  See 
also  Reg.  v.  PJielps,  Car.  ft  M. 180; 
U.  S.  V.  Douglas,  2  Blatch.  207;  C. 
V.  Chapman, 11 Cusb.  422;  Reg.  v. 
Tyler,  8  Car.  ft  P.  016. 


73.  Archbold  says:  "Of  all  the 
forms  of  death  by  which  human 
nature  may  be  overcome,  the  most 
detestlble  is  that  of  poison;  because 
It  can  of  all  others  be  the  least  pre- 
vented either  by  manhood  or  fore- 
thought. 3  Inst.  48.  And  therefore, 
in  all  cases  where  a  man  wilfully 
administers  poison  to  another, 1 
Hale,  456,  or  lays  poison  for  Mm, 
and  either  he  or  another  takes  It, 
and  is  killed  by  it,  lb.  466,  the  law 
Implies  malice,  although  no  particu- 
lar enmity  can  be  proved.  4  Com. 
34;  S.  V.  BvanB, 1 Marv.  (Del.)  477, 
41 A.  136.  So  If  a  person  knowingly 
give  poison  to  A  to  administer  as  a 
medicine  to  B,  but,  A  neglecting  to 
do  80, It  is  accidentally  given  to  B 
by  a  child  or  other  unconsciOTis 
agent,  this  is  In  law  a  poisoning  by 
the  party  himself,  as  much  as  if  he 
had  administered  it  with  his  own 
bands.  Reg.  v.  Michael, 2  Moody, 
120，  9  Car.  ft  P.  356."  Archb.  Crlm. 
PI.  ft  Et. 10th  Lond.  Ed.  412. 

74.  Quantity  Is  not  necessary. 
Ante,  §  514  (8). 
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senic  was  so  mixed  and  mingled  by  the  said"  defendant  as 
aforesaid,  the  said  B  not  knowing  of  the  existence  of  the 
poison  in  the  beer;  "by  means  whereof  he  the  said  B  then 
and  there  became  sick  and  greatly  distempered  in  his  body 
[mortally  sick  and  distempered  in  his  body  ^*^]  ；  and  the 
said  B  of  the  poison  aforesaid,  so  by  him  taken,  drunk,  and 
swallowed  down  as  aforesaid,  and  of  the  [mortal]  sickness 
occasioned  thereby,  from,  etc.,  until,  etc.,  at,  etc.,  did  lan- 
guish, ' ' etc.  [as  in  the  form  ante,  §  541] 

§  504. 1. Assault. 一 Though  this  form  charges  neither 
an  assault  nor  a  battery,  its  omission  does  not  render  it  ill; " 
nor  would  its  insertion" 

2.  The  Intent  to  Kill 一 is  common  in  allegation,  but  not 
necessary" 

§  555.  The  Kind  of  Poison, ~ Hale  says,  must  be  alleged  ； 
but  proof  of  another  kind  "maintains  the  indictment,  for 
the  kmd  of  death  is  the  same.  ，  ，  ^  The  principle  has  been 
already  explained.®^  It  has  been  even  held  that  the  kind 
need  not  be  averred  ；  then,  a  fortiori,  though  it  is,  it  need 
not  be  proved.82 


75.  The  pleader  will  do  well  to 
substitute  these  words  for  Arch- 
bold's.  See  ante,  §  521.  It  Was  so 
done  in  P.  v.  Hartung,  4  Par.  Cr. 
256,  258,  and  Reg.  v.  Sandys,  2 
Moody,  227,  228,  Car.  ft  M.  345. 

76.  Archb.  Crim.  PI.  ft  Ev. 10th 
Lond.  Ed.  432,  433.  This  author 
adds.  "An  indictment  which  charges 
only  that  by  means  of  the  taking 
and  swallowing  of  the  poison,  the 
deceased  'became  mortally  sick  and 
distempered  in  his  body/  'and  of 
the  said  mortal  sickness  died/  Is 
good  without  stating  that  he  died 
*of  the  poison  aforesaid/  Reg.  v. 
Sandys,  Car.  &  M.  345,  2  Moody, 
227."  For  a  form  not  greatly  dis- 
similar, see  Marshall  v.  S.,  5  Tex. 
Ap.  273.    And  see  Madden  v.  S., 1 


Kan.  340;  Rex.  v.  Weston,  2  How. 
St  Tr.  911;  Dir.  ft  F"  §  533. 

77.  Ante,  §  538  (2). 

78.  C.  V.  Hersey,  2  Allen,  173. 

79.  C.  V.  Hereey,  supra. 

80.  2  Hale  P.  C. 185.  And  see 
Reg.  V.  Pigeonary,  7  Mod.  149. 

81.  Ante,  §  514  et  seq. 

82.  Carter  v.  S"  2  Ind.  617.  An 
Indictment  for  administering  poison 
with  fatal  result,  need  not  allege 
that  It  was  not  knowingly  and  vol- 
untarily received  and  swallowed, 
Slple  V.  S., 154  Ind.  647,  57  N.  E. 
544;  or  that  It  was  unlawfully  done, 
Morrison  v.  S.,  40  Tex.  Cr.  473,  51 
S.  W.  358;  or  that  accused  knew 
the  deadly  character  of  the  drug 
employed  by  him,  Morrison  v.  S., 
40  Tex.  Cr.  473,  51 S.  W,  358;  or 
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§  556.  The  Taking  into  the  Stomach— must  in  some  way 
appear  in  averment,  though  the  form  of  words  is  not  ma- 
terial. Where,  in  Minnesota,  a  statute  in  a  measure  influ- 
enced the  allegation,  it  was  adjudged  adequate  to  say  that 
the  defendant  imirdered  the  deceased  "by  administering 
to  him  the  poison/'  ^  In  an  early  English  case,  all tKe 
judges  held  an  indictment  ill,  "principally,"  says  Coke,  for 
failing  expressly  to  allege  "that  the  said  Eidley  received 
and  drank  thie  said  poison ノ，  Words  merely  implying  the 
receipt  oi it  are  not  enough ；  ''for  the  matter  of  the  indict- 
ment ought  to  be  full,  express,  and  certain,  and  shall  not 
be  maintained  by  argument  or  implication,  because  the  in- 
dictment is  found  by  the  oath  of  laymen.**®* 

§  557.   In  Murder  hy  Starving : 一 

The  Indictment ~ is  constructed  like  that  for  other  mur- 
ders, but  in  conformity  to  the  special  facts.  These  facts 
differ,  so  that  there  is  no  one  form  universally  appropri- 
ate.*^ 

§  558. 1. Duty. 一 If  the  defendant's  guilt  came  from 
neglecting  or  viojating  a legal  duty, 一 as，  to  furnish  food, 
clothing,  or  shelter, 一 such  duty  must  be  alleged"  For  ex- 
ample,一 

2.  Against  a  Married  Woman, ~ for  the  murder  even  of 
her  illegitimate  child,  by  neglecting  to  supply  food  to  it, 


that  the  Bubstance  was  a  poison, 
Scott  V.  S., 141 Ala. 1, 37  So.  357 
or  how  It  was  administered.  Scott 
V.  S., 141 Ala. 1, 37  So.  357. 

83.  Bllansky  v.  S.,  3  Minn.  427, 
436. 

84.  Vaux*B  Case,  4  Co.  44a.  Mr. 
Thomas  has  the  following  note: 
"When  this  case  was  cited  In  Rex 
V.  Aylett  (Mich),  26  Geo.  3，  Mr. 
Justice  Buller  said  It  had  been  con- 
siderably shaken;  for,  on  his  au- 
thority, a  motion  was  made  in  ar- 
rest of  Judgment  In  Rex  v.  Ring, 1 
Vent.  23;  and  although  in  that  book 
the  decision  does  not  appear,  yet 


In  8  Keb.  51 the  rule  for  arresting 
the  Judgment  was  discharged.  MS. 
note  of  the  late  H.  Bosanquet,  Esq., 
of  Lincoln's  Inn." 

85.  See,  for  .forms,  Matthews 
Crlm.  Law,  499;  Archb.  Crlm.  PL 
ft  Ev.,  10th  Lond.  Ed.  431; 3  Chit. 
Crlm.  Law,  777;  Reg.  v.  Bubb,  4 
Cox  C.  €.  455.  Compare  with  Dir. 
ft  F.,  §§  520,  525,  530. 

86.  Reg.  V.  Edwards,  8  Car.  &  P. 
611;  Rex  V.  Ridley,  2  Camp.  650; 
Reg.  V.  Crupton,  Car.  &  M.  597; 
Reg.  V.  Plnhorn, 1 Cox  C.  C.  70. 
And  see  ante,  §  638a. 
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the  indictment  nnist  aver  that  the  husband  had  provided 
the  food;  because,  said  the  learned  judge,  "in  these  cases 
the  wife  is  in  the  nature  of  the  servant  of  the  husband.  It 
does  not  at  all tnm  upon  her  natural  relation  of  mother." 
Then  the  neglect  may  be  alleged  against  her,  "There  is 
no  distinction  between  the  case  of  an  apprentice  and  that 
of  a  bastard  child.  ，  ， 

§  669.  Variance ~ must  be  avoided;  as，  where  the  charge 
was  an  assault  by  the  defendant  on  his  wife,  a  removal  of 
her  by  force  from  Ms  dwelling-house,  and  then  leaving  her, 
whereby  she  came  to  her  death,  it  was  not  supported  by 
proof  that  he  beat  her  and  went  to  bed,  whereupon  she  vol- 
untarily left  the  house  and  remained  needlessly  exposed 
in  the  open  air" 

87.  Rex  V.  Saunders,  7  Car.  ft  P.  88.  S.  v.  Preeler,  8  Jones,  N.  C. 
277,  279,  before  Alderson,  B.  421. 


CHAPTER  CXXVin. 

HOMICIDE,  AS  TO  THE  INDICTMENT  AND  VERDICT  FOR  MURDER 
UNDER  STATUTES  DIVIDING  IT  INTO  DEGREES. 

660.  Introduction. 
661-589.   The  Indictment. 
690-596.   The  Verdict 

Consult ~> the  places  cited  introducing  the  chapter  before  the  last. 

§  560.  How  Chapter  divided,— We  shall  consider,  1.  The 
Indictment;  IT.  The  Verdict. 

L   The  Indictment 

§561. 1. In  "DirectioDB  and  Forms" ~ an  exposition 
of  this  subject  is  given,  condensed  yet  sufficiently  full  and 
plain  to  satisfy  inquirers  who  will  carefully  read  it  and 
look  and  think.^^  Still,  in  the  present  condition  of  judicial 
things,  the  unfoldings  of  this  sub-title,  which  is  longer  than 
the  author  would  wish,  become  indispensable. 

2.  The  Statutes, ~ dividing  murder  into  degree も are 
shown  in  "New  Criminal  Law. * '  ®^  If  the  reader  will 
compare  them  with  the  old  English  ones,  now  common  law 
with  us,9i  dividing  what  was  felonious  homicide  into  the 
two  degrees  afterward  known  as  murder  and  manslangh- 
ter，92  he  will  see  that  this  early  English  legislation  and  our 
modern  are  in  exact  similitude,  and  they  should  be  judi- 
cially treated  alike.   Thus, 一 

§  662.  The  Statute  of  Henry— separated  felonious  hom- 
icides into  murder  and  manslaughter  by  taking  clergy  from 


89.  Dir.  ft  F.,  §§  616,  517,  520, 
622^626,  632r  546  and  note. 

90.  New  Crlm.  Law,  11,  §§  723- 
725. 


91.  That  Is,  23  Hen.  8,  c. 1, § 1, 
and 1 Bdw.  6,  c. 12,  § 10.  Ante,  §§ 
544,  546. 

92.  Ante,  §  498  and  note,  545 
and  note. 
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those  committed  of  "malice  aforethought;"  making  them 
murder,  and  leaving  the  rest  to  be  manslaughter.®*  Pre- 
cisely so  did,  for  example,  a  Massachusetts  statute  provide 
that  "murder  committed  with  deliberately  premeditated 
malice  aforethought"  should  be  murder  in  the  first  degree, 
leaving  all  murder  not  within  the  words  "deliberately  pre- 
meditated ， , to  be  murder  in  the  second  degree"  Hence, 一 

§563.  As  the  Indictment  for  Murder ~ was  framed  by 
incorporating  into  the  settled  form  for  felonious  homicide 
the  words  of  the  statute  of  Henry,  leaving  the  unaltered 
old  to  remain  an  indictment  for  manslaughter ；  so，  in  rea- 
son and  sound  law,  should  the  indictment  for  murder  in  the 
first  degree,  under  an  American  statute  like  that  above 
stated,  be  made  from  the  indictment  for  murder,  simply  by 
incorporating  into  it  the  statutory  words,  and  leaving  the 
unaltered  old  to  remain  an  indictment  for  murder  in  the 
second  degree.®^  Thus, 一 

§  564.  Under  the  Statute  we  are  conBidering, 一 an  ordi- 
nary indictment  for  murder,  as  settled  before  its  enactment, 
charges  murder  in  the  second  degree.  To  take  from  it  the 
averment  "with  malice  aforethought"  reduces  it  to  an 
indictment  for  manslaughter.  To  prefix  to  "malice  afore- 
thought" the  words  "deliberately  premeditated"  raises  it 
to  an  indictment  for  murder  in  the  first  degree.*'' 


93.  Ante,  §§  498,  499. 

94.  New  Crlm.  Law,  II,  §  725 
"deliberately"  defined.  S.  v.  Davis, 
226  Mo.  495, 126  S.  W.  470. 

95    Ante,  §§  540,  541. 

96.  Ante,  §  500.  This  is  made 
plain  by  forms  in  Dir.  ft  P.  for  ex- 
ample, at  §  517,  520. 

97.  For  further  illustration,  the 
reader  can  look  into  Green  v.  C" 
12  Allen,  155，  wrongly  decided  be- 
cause the  Judgment  was  for  murder 
in  the  first  degree,  and  neither  the 
words  "deliberately  premeditated" 
nor  any  substitutes  appeared  In 
allegation.   He  will  see  at  a  glance 


the  effect  of  adding  these  words, 
and  the  different  effect  of  abstract- 
ing "malice  aforethought."  For 
other  forms,  see  Robbins  v.  S.,  8 
Ohio  St.  131; S.  V.  Wood,  53  N.  H. 
484;  Dukes  v.  S., 11 Ind.  657,  71 
Am.  D.  370;  Veatch  v.  S.,  66  Ind. 
584,  26  Am.  R.  44;  Johnson  v.  P., 
33  Colo.  224,  80  P.  133;  S.  v.  Dyer, 
147  Iowa,  217, 124  N.  W.  629;  S.  v. 
Ireland,  72  Kan.  265,  83  P.  1036;  P. 
V.  Serimarco,  202  N.  Y.  225,  95  N. 
E.  553;  Williams  v.  Ter., 13  Ariz. 
306, 114  P.  556;  S.  v.  Clay,  201 Mo. 
679, 100  S.  W.  439;  S.  v.  Barnett, 
203  Mo.  640, 102  S.  W.  506. 
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§565.  The  Conclusion  "against  the  Form  of  the  Stat- 
ute,"一 as  it  was  not  necessary  in  the  indictment  for  mur- 
der under  the  statute  of  Henry"  so  it  is  not  in  this  for 
first-degree  murder.®®  For  neither  the  statute  of  Henry 
nor  this  American  one  is  regarded  as  creating  a  new  of- 
fense; 1 each  simply  regulates  the  punishment  of  what  was 
before  indictable  at  the  common  law,  according  to  the  men- 
tal condition  of  the  offender.  And  the  distinction  is  that 
every  fact  which  enters  into  the  punishment  of  any  offense, 
whether  at  the  common  law  or  not,  must  be  averred  ；  ^  but 
not,  therefore,  is  the  indictment  to  conclude  in  all  cases 
against  the  form  of  the  statute, 

§  566.  Ill-considered  Legislation  as  to  the  Procedure 
and  Form  of  the  Indictment,  and  how  interpreted : — 

If  our  Statutes- 一 had  been  kept  within  the  proper  limits 
of  legislation,  simply  providing  the  rule  of  law  and  leav- 
ing the  procedure  to  the  ordinary  course,  it  is  not  probable 
that  even  courts  unfamiliar  with  criminal  pleading  would 
have  had  much  difficulty  with  them.  But  they  went  fur- 
ther; and  undertook  to  say  what,  in  some  respects,  the  pro- 
cedure should  be.  Then  the  judges,  looking  upon  it  as 
something  new,  whether  really  so  or  not,  were  embarrassed, 
and  led  into  utterances  and  even  decisions,  some  of  which 
are  extraordinary.  Not  all  have  erred.  But  the  errors 
made  are  of  the  disastrous  sort,  disturbing  even  the  foun- 
dations of  our  jurisprudence,  and  violating  guaranties  writ- 
ten in  OTir  constitutions.   Thus. 一 

§567. 1. The  Parent  American  Statute,— being  the 
Pennsylvania  one  of  1794，  after  saying  what  murders  shall 
be  of  each  degree,^  proceeds:  "And  the  jury,  before  whom 
any  person  indicted  for  murder  shall  be  tried,  shall,  if  they 
find  such  person  guilty  thereof,  ascertain  in  their  verdict 
whether  it  be  murder  of  the  first  or  second  degree  ；  but  if 
such  person  shall  be  convicted  by  confession,  the  court 


98.  Ante,  §  499  (2). 

99.  White  v.  C,  6  Blnn.  179,  6 
Am.  D.  443. 

1. Ante,  §  499  (2). 


2.  Vol.  I,  §  77  et  seq.,  98a,  102. 

3.  Vol. 11,  §  596-598. 

4.  New  Crim,  Law,  II,  §  723. 
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shall  proceed  by  examination  of  witnesses  to  determine  the 
degree  of  the  crime,  and  to  give  sentence  accordingly, , ,  ^ 

2.  In  the  other  States, ~ the  statutes  which  have  adopted 
this  sort  of  legislation  depart  more  or  less  from  this  form; 
as,  in  Tennessee,  that  of  1829  provides  that  if  the  defend- 
ant confesses  the  charge,  the  court,  instead  of  itself  passing 
on  the  question  of  fact,  "shall  proceed  by  the  impanelling 
of  a  jury  and  examination  of  testimony  to  find  and  deter- 
mine the  degree  of  the  crime,  and  to  give  sentence  accord- 
ingly." 0  It  contains  also  the  express  provision  that  the 
common  law  forms  of  the  indictment  shall  be  sufficient.'' 
And  in  some  of  the  States  the  statutes  in  pretty  direct  terms 
declare  the  indictment  for  the  first  degree  of  murder  good 
without  any  allegation  of  the  facts  which  in  law  constitute 
it  such.®  Now, 一 

§  568.  In  mere  Interpretation^ — a  statute,  the  unwritten 
law,  and  the  written  constitution  should  be  read  together, 
and  given  the  meaning  which  the  combined  provisions  in- 
dicate. Especially  should  not  the  statute,  unless  by  words 
which  cannot  be  bent  otherwise,  be  suffered  to  overturn  a 
fundamental  principle  in  our  ； jurisprudence ;  for  if  the  leg- 
islature had  intended  this,  it  'would  have  said  so  in  terms 
imequivocal  and  direct.  More  especially  should  it  not  be 
rendered  in  a  way  to  become  null  by  violating  the  written 
constitution,  when  any  other  meaning  is  possible,  or  when 
it  can  be  made  unobjectionable  by  incorporating  with  it 
a  principle  of  the  constitution  or  of  the  common  law" 
Thus  ，一 

§  669. 1. Determining  Degree. ~ It  being  a  rule  both  of 
the  common  law  and  of  our  written  constitutions"  that 
allegation  must  precede  proof,  and  without  the  former  the 
latter  cannot  be  produced,  the  provision  that  the  jury  shall 


5.  Pa.  Stat"  April 22, 1794.  §  2. 
5.  Tenn  Stat  of  1829,  §  3. 

7.  Hlnes  v.  S.,  8  Humph.  597. 

8.  Nolea  v.  S..  24  Ala.  672，  688. 

9.  Stat.  Crimes,  55  88-90,  123， 
131-138. 


10.  See,,  for  the  leading  canons 
of  interpretation,  Stat  Crimes,  §§ 
70-146. 

11,  Vol.  I,  §§  77-88,  96-112,  326, 
329,  831;  Vol. II,  »  509,  513a,  517- 
519,  521-625. 
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determine  the  degree  of  the  murder,  or  the  court  shall  when 
the  plea  is  guilty,  should  be  interpreted  as  applying  only 
to  a  case  where  there  is  averment  whereon  to  proceed.  It 
the  indictment  does  not  charge  the  facts  which  constitute 
the  first  degree  of  murder  and  distinguish  it  from  the  sec- 
ond degree,  it  would  be  a  perversion  alike  of  justice,  of 
the  common  law,  and  of  our  constitutions,  to  permit  either 
the  judge  or  jury  to  declare  the  defendant  guilty  in  the  first 
degree.  But ~ 

2.  Plain  as  are  these  Propositions, — it  was  early  and 
still  is  held  in  Pennsylvania,"  that  on  an  indictment  silent 
as  to  any  intent  or  act  showing  the  murder  to  be  in  the 
first  degree,  a  verdict  and  judgment  of  murder  in  this  de- 
gree, to  be  followed  by  sentence  of  death,  may  be  given; 
and  m  some  of  the  other  States"  like  words  have  received 
a like  interpretation;  whereby  conviction,  sentence,  and  ex- 
ecution take  pace  wholly  without  any  justifying  averment. 
Again, 一 

§  570.  Common  law  Form, —A  provision  like  the  Ten- 
nessee one,"  known  also  in  some  of  the  other  States,  that 
the  common  law  form  of  the  indictment  shall  be  sufficient, 
need  not  and  should  not  be  construed  to  overturn  alike  the 
common  law  and  constitutional  requirements  as  to  its  form. 
What  is  a  common  law  indictment  for  this  felony?  In  the 
chapter  before  the  last,  we  saw  the  various  forms  when  the 
charge  is  manslaughter;  and  in  the  last  chapter,  we  saw 
how  the  common  law  requires  them  to  be  expanded  when 
the  homicide  is  diviaed  by  a  statute  into  degrees,  making 
tlie  first  degree  murder  and  leaving  the  second  to  be  man- 
daughter.  When,  therefore,  another  statute  divides  mnr- 
diBr  in  like  manner  into  the  first  and  second  de^ees,  declar- 
ing it  to  be  in  the  first  degree  when  committed  of  "deliber- 
ately premeditated  malice  aforethought,"  the  '/common 
law  form  of  the  indictment"  for  this  must  contain  the 


12.  White  V.  C.，  6  Blnn.  179,  182, 
183,  &  Am.  D.  443;  C.  v.  Flanagan, 
7  WattB  ft  S.  415,  418;  Johnson  v. 
C.  24  Pa.  386. 


13.  For  example,  Dayls  v.  8.,  39 
Md.  355;  S.  V.  Mlllaln,  3  Nev.  409. 

14.  Ante,  §  667  (2). 
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words  "deliberately  premeditated"  as  well  as  "malice 
aforethought. ' '  The  common  law  is  a  system  of  rules  and 
principles;  and  to  ？ ay  that  a  form  which  violates  its  funda- 
mental rules  and  most  sacred  principles  is  the  "common 
law  form"  is  absurd.  Yet  there  are  judicial  utterances  to 
the  effect  that  such  a  fonn  is  permitted  by  these  statutory 
word  si 15 


15.  It  seems  to  be  so,  for  ex- 
ample, in  Tennessee.  See  and  com- 
pare Poole  V.  S.,  2  Bax.  288  (In 
which  Turney.  J.,  p.,  29  observing 
that  he  dissents  from  the  majority 
of  the  court,  says,  "In  my  opinion, 
while  an  indictment  at  common  law 
Is  also  good  under  the  statute,  it 
is  only  good  to  support  a  convic- 
tion for  murder  in  the  second  de- 
gree, unless  it  contain  words  of 
like  Blgniflcant  import  with  those 
of  the  statute")  ；  Williams  v.  S.,  3 
Heisk.  37;  Hines  v.  S.，  8  Humph. 
597;  Mitchell  v.  S"  5  Yerg.  340; 
Mitchell V.  S.,  8  Yerg.  514.  In  Mas- 
Bachusetts,  the  provision  is  in 
slightly  different  words;  namely, 
f "Nothing  herein  shall  be  construed 
to  require  any  modification  of  the 
existing  forms  of  indictment."  Gen. 
State,  c. 160,  §  6.  It  is  interpreted 
the  same  by  the  Judges.  C.  v. 
Gardner, 11 Gray,  438;  Green  v.  C, 
12  Allen,  155，  170.  Now,  In  strict- 
ness, there  were  at  the  time  of  the 
passing  of  this  statute  no  "exist- 
ing forms"  of  the  indictment;  but  it 
was  framed  in  each  instance  after 
"existing"  rules  (in  which* sense  the 
word  "forms**  would  seem  to  be 
employed  In  the  statute)  applied 
to  the  law  and  the  special  facts. 
This  statute  simply  affirms,  as  is 
common  with  legislation,  the  com- 
mon law  doctrine  of  the  indictment, 
by  permitting  the  old  course  to  be 


continued.  The  course  was  to 
allege,  In  it,  the  malice  which  the 
law  required  to  be  shown  In  evi- 
dence. If,  therefore,  the  "existing 
forms"  are  to  be  continued,  and  the 
case l8  one  wherein  "deliberately 
premeditated  malice  aforethought" 
must  be  proved,  the  indictment 
must  charge  it.  There  never  had 
been  known  In  Maasachuaetts,  at 
the  time  when  this  statute  was  en- 
acted, an  indictment  for  murder 
held  good  If  it  came  short  of  this. 
If  the  statute  was  not  to  be  inter- 
preted by  the  common  and  con&tl- 
tutlonal  law,  and  In  harmony  there- 
with, a  different  conclusion  might 
perhaps  be  reached.  But  the  legis- 
lature Is  always  presumed  to  mean 
that  its  enactments  shall  be  con- 
strued by  the  previously  existing 
rules;  which  rules,  said  Shaw,  C. 
J.,  "are  as  much  a  part  of  every 
statute  as  Its  text."  C.  v.  Churchill, 
2  Met.  118,  124.  And  see  Stat. 
Crimes,  §§  74,  75,  82,  88-90  et  seq. 
Such  Is  the  proper  Interpretation 
of  any  like  statute.  But  the  Mas- 
sachusetts one  has  another  provis- 
ion conclusive  of  this  result.  It  is 
that  "murder  not  appearing  to  be 
in  the  first  degree  la  murder  In  the 
second  degree."  See,  for  the  entire 
statute,  New  Crim.  Law,  11,  §  726. 
If,  then,  the  charge  of  a  homicide 
Is  simply  that  it  was  committed  of 
"malice  aforethought,"  which  were 
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§571.  Confused  and  Contradictory  Language  from 
Courts : 一 

Ill-considered  Words  unthinkingly  followed. ~ The  unfor- 
tunate judicial  conclusions,  stated  and  to  be  stated  in  this 
chapter,  have  proceeded  on  no  uniform  line  of  argument. 
At  first,  a  bench  of  excellent  judges  made  a  mistake,  per- 
haps because  not  duly  enlightened  by  reasonings  from  the 
bar;  the  next  court  tried  to  support  the  error,  mistaking 
it  for  res  judicata,  and  argued  for  it  as  well  as  mortals 
could,  in  behalf  of  what  admitted  of  no  sound  argument; 
another  court  tried  some  new  prop,  equally  weak,  to  sus- 
tain what  could  not  be  upheld  ；  and  thus,  step  by  step,  the 
muddle  has  proceeded.   But,  to  specify, 一 

§  572.  Punishment  not  changed. 一 Some  have  admitted 
that  every  element  on  which  the  punishment  for  an  offense 
depends  must  be  averred;"  because  else,  as  said  in  one 
case,  "the  accused  would  not  be  informed  of  the  offense 
with  which  he  was  charged,  or  of  the  penalty  to  which  he 
was  liable."  And  then,  as  in  this  case,  they  have  proceeded 
to  nullify  what  they  thus  truly  said,  by  adding ：  "These 
reasons  do  not  apply  to  a  statute  neither  creating  an  of- 
fense nor  enhancing  its  penalties,  but  dividing  a  common 
law  offense  into  degrees,  and  diminishing  the  punisli- 
ment ノ， 17  Such  is  no  tincommon  way  of  putting  the  doc- 
trine; but,  outside  of  the  cases  now  in  review,  there  is  not, 
in  the  whole  literature  of  the  law, 一 in  the  English  books; 
the  Irish,  the  American,  or  any  other, ~ one  decision,  one 
dictum,  or  one  utterance  of  any  kind,  to  support  the  excep- 
tion thus  made  to  the  acknowledged  general  rule.  On  the 
other  hand,  as  already  explained  in  this  series  of  chapters, 
it  has  been  settled  by  thousands  of  decisions  and  univer- 


the  former  common  law  words,  It 
does  not  "appear"  to  be  more, it 
does  not  "appear"  to  be  of  "deliber- 
ately premeditated  malice  afore- 
thought"一 does  not  "appear"  to  be 
in  the  first  degree, therefore,  says 
the  statute,  it  "is  murder  in  the 
second  degree." 


16.  Ante,  §  565,  and  the  places 
there  referred  to. 

17.  Davis  V.  S.,  39  Md.  355,  373. 
And  see  White  v.  C.,  6  Blnn.  179. 
6  Am.  D.  443;  C.  v.  Flanagan,  7 
Watts  ft  S.  415. 
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sal  practice  that  when  a  statute  does,  as  did  23  Hen.  8,  c. 
1, [ 3，  and 1. Edw.  6,  c 12，  § lO,^®  divide  a  felonious  homi- 
cide "into  degrees  and  dimimshing'  the  punishment"  (for 
so，  as  truly  understood,  did  those  statutes  deal  with  man- 
slanghter),  the  statutory  words  distinguisliiiig  the  degrees 
must  be  set  out  in  the  indictment  for  the  higher.  And ~ 

§  573.  In  Principle, ~ if  the  question  were  without  au- 
thority, after  a  statute  has  divided  an  offense  into  two  de- 
grees, distinguishing  them  by  certain  words,  it  makes  no 
ainerence  as  to  the  necessity  of  employing  them  in  allega- 
tion, whether  the  punishment  for  one  of  the  degrees  is  made 
heavier,  or  that  for  the  other  lighter,  than  was  before  or- 
dained for  the  unrlivided  offense.  If  the  prosecuting  power 
means  to  inflict  the  heavier  punishment,  the  defendant  will 
no  more  be  informed  of  its  purpose,  on  an  indictment  not 
pointing  to  either  punishment,  when  the  statute  had  re- 
duced that  for  the  inferior  degree  than  on  one  raising  it 
for  the  superior.  It  is  truly  a  novel  principle,  founded  on 
no  reason,  no  prior  authority,  no  forewarning  dicttm, ~ 
unheard  of  in  all  the  realms  of  the  law  before, ~ that  the 
form  of  the  indictment  is  to  be  this  or  that,  in  obedience 
to  what  was  once  the  law,  but  is  not  now  ！  A  repealed  law 
governing  present  proceedings!  The  contrary  is  the  estab- 
lished doctrine"  Some,  not  denying  this,  assert, — 

§574.  .That  "Malice  aforethought"  denotes  Highest  De- 
gree.~ Perhaps  the  most  absurd  asstunption ~ certainly  the 
one  most  readily  demonstrated  to  be  false ~ is  that  to 
charge  a  homicide  as  committed  of  "malice  aforethought" 
is  to  aver  that  it  was  of  ''deliberately  premeditated  malice 
aforethought.  ,，  20   In  other  words,  the  proposition  is  that 


18.  Ante,  §  498  and  note,  545, 
562. 

19.  Stat.  Crimes,  §§ 175,  177. 

20.  Green  v.  C, 12  Allen,  156; 
Hill V.  P., 1 Co.  436;  v.  Leasing, 
16  Minn.  75,  78;  Fitzgerald  v.  P., 
49  Barb.  122;  Territory  v.  Ban- 
nlngan, 1 Dak.  451;  P.  v.  Ah  Choy, 
1 Idaho,  n.  8.  317;  S.  v.  Hing, 16 


Nev.  307.  The  following  cases  of 
recent  date  hold  that  "deliberately 
premeditated"  may  be  omitted  be- 
ing Included  in  malice  aforethought 
under  Btatutes.  Borrego  v.  Ter^  8 
N.  M.  446,  46  P.  349, 164  U.  S.  612, 
17  S.  Ct. 182;  P.  V,  Ung  Ting  Bow, 
142  Cal.  341, 75  P.  899;  Chelsey 
S., 121 Ga.  340,  49  S.  B.  268;  S.  v. 
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"malice  aforethought ' *  and  "deliberately  premeditated 
malice  aforethought"  are  exact  synonyms,  and  the  words 
"deliberately  premeditated"  mean  nothing;  though  they 
are  the  exact  and  only  words  whereby  the  statute  designates 
the  first  degree.  To  state  the  proposition  in  still  other  terms, 
•ever  since  murder  was  known  to  our  law,  as  a  form  of  fel- 
onious homicide,  every  one  of  the  thousands  upon  thou- 
sands of  adjudications  upon  it  has,  whether  we  look  to  the 
statutes  of  Henry  and  of  Edward  or  not,  settled  the  doc- 
trine that  every  felonious  homicide  is  murder  when  com- 
mitted of  "malice  aforethought,"  and  every  one  not  of 
"malice  aforethought"  is  manslaughter.  Now,  assuming 
the  expressions  "malice  aforethought"  and  "deliberately 
premeditated  malice  aforethought"  really  to  be  identical 
in  meaning  as  thus  claimed,  the  Massachusetts  statute  be- 
fore quoted  21 makes  ''murder  committed  with  malice  afore- 
thought ' *  to  be  murder  in  the  first  degree,  and  all  other 
murder,  of  which  there  can  be  none,  murder  in  the  second 
•degree.  In  still  another  form  of  language,  the  provision 
is  that  all  the  felonious  homicides  which  are  committed  of 
malice  aforethought  are  now  provided  into  two  degrees,  the 
first  degree  consisting  of  those  committed  of  malice  afore- 
thought, and  the  second  degree  consisting  of  those  not  of 
malice  aforethought.  Did  ever  before  infantile  prattle  like 
this,  admirably  suited  to  a  place  with  Mother  Goose  in  the 
nursery,  put  on  spectacles,  and  ascend  to  the  judgment  seat 
on  the  judicial  bench?  It  serves  to  help  ns  retain  some  re- 
spect for  the  wisdom  of  the  past  to  know  that  not  in  this 
shape  did  the  early  adjudications  of  the  mistaken  sort  on 
this  question  startle  the  legal  world  ；  but  it  was  boldly 
claimed  that  thougli a  homicide  charged  simply  of  "malice 
aforethought"  does  not  appear  of  the  first  degree,  the  jury 
in  finding  the  first  de^ee  on  such  an  indictment  proceed, 
as  the  judges  deemed  they  might,  without  averment" 


Schieller, 130  Mo.  610,  32  S.  W.  976; 
S.  V.  Cole, 132  N.  C. 1069.  44  S.  B. 
391. 

21.  Ante,  §  562. 

22.  Johnson  v.  C,  24  Pa.  386; 
3  C.  P.— 99 


Rhodes  v.  C,  48  Pa.  396;  Mitchell 
V.  8.,  8  Yerg.  614,  533.  And  see 
S.  V.  Thompson, 12  Nev.  140,  148; 
S.  V.  McGulre  (Conn.  1911), 80  A. 
761. 
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§  575.  The  Beginning ~ of  this  particular  blunder  as  to 
the  meaning  of  words  was,  so  far  as  the  author  has  ob- 
served, in  a  celebrated  Massachusetts  case.sa  The  indict- 
ment charged  a  murder  only  as  of  "  malice  aforethought, ， ， 
omitting  the  statutory  "deliberately  premeditated;"  the 
court  held 一 such  was  the  very  point  on  which  the  case 
turned ~ that  a  conviction  of  murder  in  the  first  degree, 
which  could  be  only  when  the  malice  was  "deliberately 
premeditated,"  followed  by  the  death  sentence,  was  right. 
It  was  judicially  admitted  and  by  the  court  claimed  in  this 
case  that ii  the  statute  was  construed  as  authorizing  this 
conviction  without  allegation  of  the  particular  matter 
which  made  the  mtirder  to  be  in  the  first  degree,  it  would 
be  a  void  attempt  to  violate  the  constitution"  But  the 
learned  chief  justice,  who  delivered  the  opinion,  declared  it 
to  be  "the  logical  and  necessary  conclusion  from"  two 
prior  cases  cited,^**  that  "malice  aforethought"  was  a  syn- 
onym for  "deliberately  premeditated  malice  aforethought." 
So  tt  lis  case,  without  recurring  to  the  baby  reasoning  stated 
in  our  last  section,  or  to  the  law  dictionaries,  or  to  the 
overwhelming  line  of  adjudication,  and  without  a  thought 
that  there  could  be  such  a  thing  as  judicial  blunderins:,  or 
that  the  words  '  *  deliberately  premeditated  malice  afore- 
thought" could  not  mean  one  thing  in  the  statute  and  quite 
another  thing  in  the  indictment  upon  it,  had  recourse  to  a 
very  little  of  a  very  modem  "logic,"  and  stumbled.  The 
strange  argument  was  that  if  the  indictment  did  not  charsre 
murder  in  the  first  degree,  either  the  statute  was  unconsti- 
tutional or  the  decision  in  review  was  wrong,  hence  it  did! 
But— 


23.  Green  v.  C, 12  Allen,  155, 
upon  Mass.  Gen.  Stats,  c. 160,  § 1, 
quoted  New  Crlm.  Law,  11,  §  725. 

24.  In  an  earlier  case,  the  same 
learned  chief  who  delivered  the 
opinion  of  the  court  In  this  one  well 
observed  that  a  verdict  cannot  "be 
properly  received  and  recorded,  con- 
victing the  defendant  of  any  lesser 
offense  than  the  felony  set  out  In 


the  Indictment,  unless  such  minor 
offense  was  substantially  charged 
by  the  residue  of  the  indictment, 
after  striking  out  that  portion  of 
which  the  defendant  was  acquitted." 
C.  V.  Murphy,  2  Allen,  163,  164. 

25.    Page  171; C.  v,  Gardner, 11 
Gray,  438;   C.  v.  Desmarteau, 
Gray, 1. 
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§576.  Means  either— Uncertain  which. ~ Some,  under 
pressure  of  the  argument,  have  fled  to  another  position  even 
less  tenable.  It  is  that  the  term  "malice  aforethought," 
when  employed  in  the  indictment,  may  mean  either  what 
it  did  prior  to  the  statute,  therefore  indicating  only  murder 
in  the  second  degree,  or  it  may  mean  the  ' 《 deliberately  pre- 
meditated malice  aforethought"  of  the  first  degree,  accord- 
ing as  the  verdict  shall  be  for  the  one  degree  or  the  other; 
its  signification  remaining  in  abeyance  till  the  final  dispo- 
sition of  the  case"  This  is  informing  a  defendant  of  the 
"nature  and  cause  of  the  accusation  aganst  liim，，2T  with 
a  vengeance  ！  Beyond  question,  the  common  law  and  our 
written  constitutions  alike  demand  that  at  the  arraigmnent, 
by  the  finding  of  the  grand  jury,  not  by  verdict  of  the  petit 
jury  after  all  opportunity  oi  defense  is  over,  the  prisoner 
shall  have  disclosed  to  him  the  precise  charge,  not  that  he 
is  accused  either  of  one  thing  or  else  of  another"  Yet ~ 

§  577.  Means  both. ― Others  put  it  that  the  term  '  *  malice 
aforethought"  means,  equally  and  both,  "malice  afore- 
thought" as  its  words  are,  and  "deliberately  premeditated 


26.  I  do  nof  remember  to  have 
seen  these  exact  words  in  any  case, 
but  their  meaning  may  be  found 
in  many  of  the  Judicial  utterances. 
And  see  Kennedy  v.  P.,  39  N.  Y. 
245,  250. 

27.  Vol.  I,  §§  88, 104,  105,  110. 

28.  A legal  gentleman  writes  me: 
"In  your  various  discusBions  relat- 
ing to  the  usual  common  law  form 
of  Indictment  charging  murder  in 
the  first  degree  under  certain  stat- 
utes, I  have  not  observed  the  fol- 
lowing argument  In  support  of  your 
position;  namely:  If  the  usual 
common  law  form  of  Indictment 
charges  both  degrees  equally,  how 
can  it  be  ascertained  from  the 
record  that  the  grand  jury  have 
indicted  a  party  for  murder  in  the 
second  degree,  asBuming  they  have 


done  so?  Or,  to  put  it  in  other 
words,  how  can  a  grand  jury  Indict 
such  party  for  murder  in  the  second' 
degree,  and  the  court  judicially  be* 
apprised  of  it?  Because  I  do  not 
suppose  the  law  contemplates  that 
a  court  can  look  at  anything  else* 
than  the  form  of  indictment*"  This 
suggestion  derives  its  force  from 
the  idea  that  It  is  uncertain  which 
form  of  murder  Is  meant  till  the 
verdict  comes  in.  A  case  Is  entered 
of  record,  the  party  is  arraigned,  he 
pleads,  the  evidence 1b  heard;  and! 
after  all  is  over,  the  petit  jury  tell 
the  party  and  the  Judge,  neither  of 
whom  knew  before,  what  It  was 
the  grand  Jury  had  been  "driving 
at"!  Let  us  leave  the  solution  of 
this  apparent  difficulty  to  the  wis- 
dom of  the  future. 
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malice  aforethought"  as  its  words  are  not;  that  is,  it  al- 
leges murder  in  the  first  degree  and  murder  in  the  second, 
and  neither  one  more  than  the  other"  We  have  seen*® 
that  it  does  not  charge  the  higher  degree,  therefore  it  does 
not  charge  both  it  and  the  lower.  Then  they  say  that  proof 
of  either  degree  will  satisfy  the  allegation.  Will itf  Where 
words  may  be  rejected  from  an  indictment  as  surplusage, 
proof  merely  of  what  is  not  thus  disposed  of  will  sustain  it. 
But  in  no  other  way  is  an  averment  maintainable  by  show- 
ing less  than  its  entire  meaning.  Now,  if  we  take  from 
"malice  aforethought"  anything,  however  minute,  the  in- 
dictment ceases  to  charge  murder,  it  is  manslaughter." 
Hence  there  is  no  possible  surplusage  here;  and  both  de- 
grees must,  if  sucn  is  the  meaning  of  the  averment,  be 
proved.  In  other  words,  murder  of  the  first  degree  must 
always  appear  in  evidence,  so  the  law  has  ceased  to  know 
such  an  offense  as  murder  in  the  second  degree.  Again, 一 

§578.  As  in  Murder  and  Manslaughter. 一 Some  put  it 
that  to  state  the  killing  as  of  "malice  aforethought"  is  to 
aver  both  degrees  of  murder  "in  like  manner,"  they  say, 
"as  the  common  law  indictment  charges  both  mtirder  and 
manslaughter."  *2  That  this  is  not  so  appears  in  explana- 
tions with  whicl)  this  chapter  opens"  It  has  also  been 
shown  that  mtirder  at  the  common  law  can  be  alleged  only 
by  the  words  "malice  af orettiought, ， ，  nothing  less  suffic- 
ing" If  we  diminish  this  allegation,  the  offense  charged 
becomes  manslaughter.  If  anything  less  than  is  meant  by 
these  words  is  proved,  the  offense  is  only  manslaughter. 
They  indicate  the  measure  of  malice  which  lunst  be  added 
to  manslaughter  to  make  murder.  How,  then,  has  their 
meaning  become  suddenly  enlarged  to  denote  the  higher 


29.  Cluyerlns  v.  C"  81 Va.  787,  30.  Ante,  §§  574,  675. 
S48.  **The  language  [malice  afore-  31. Ante,  §  641 et  seq. 
thought]  applies  as  well  to  the 
Becond  as  to  the  first  degree."  John- 
son V.  C,  24  Pa.  886,  389.  And  see 
Hin  T.  P., 1 Colo.  436,  and  various 
other  cases. 


82.  S.  V.  Verrill, 54  Me. 

33.  Ante,  §§  662-664. 

34.  Ante,  § 
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degree  of  malice  which  distinguishes  the  first  degree  of 
murder  f  and  only  in  the  indictment,  not  also  in  the  statute  f 

§579.  No  New  Offenae— The  Old  * 'divided.  "—It  is  of- 
ten said  that  this  statute  has  created  "no  new  offense," 
but  simply  "divided"  the  old  murder  into  two  degrees, 
providing  for  each  its  appropriate  punishment.  The  two 
degrees,  continues  the  utterance,  still  remain,  as  before, 
"one  offense ノ，  Hence  it  is  assumed,  without  pausing  or 
looking  to  see  whether  there  is  any  or  what  ground  for  the 
assumption,  that  an  allegation  of  murder  as  at  the  common 
law  charges  equally  the  two  degrees  of  murder  under  the 
statute"  Admitting  the  correctness  of  what  is  thus  pre- 
mised, at  least  for  the  purposes  of  the  argument,  the  as- 
sumed consequence  does  not  follow,  but  the  reverse.  The 
law  abounds  in  instances  wherein  one  offense  is  subjected 
to  differing  punishments,  according  to  the  aggravations  at- 
tending its  commission  ；  yet  always,  without  exception,  the 
particular  aggravating  matter  is  required  to  be  set  out  in 
the  indictment.  We  saw,  in  the  first  volume,  under  the  title 
"Duplicity," 36  what  is  "one  offense."  For  example,  as- 
sault, battery,  manslaughter,  murder, ^了  assault  or  assault 
and  battery  with  intent  to  kill,  and  the  same  with  a  danger- 
ous weapon,^®  are  all  one  offense,  chargeable  in  one  count 
without  mating  it  double.  Tet  these  varying  forms  of  the 
one  offense  are  not  provable  under  an  indictment  drawn  as 
at  the  common  law  for  an  assault.  On  the  other  hand,  the 
aggravating  matter  must  m  every  instance  be  alleged.^® 
But— 


36.  White  V.  C,  6  Binn.  179,  6 
Am.  D.  443;  Davis  v.  S.,  39  Md. 
355;  C.  V.  Flanagan.  7  Watts  &  S. 
415,  418;  S.  V.  Verrlll, 54  Me.  408, 
415.  In  precisely  this  way,  the  stat- 
utes which  divide  felonious  homi- 
cides Into  murder  and  manslaughter 
were  said  to  have  created  no  new 
offense;  while  still  the  courts  held 
that  the  statutory  words  "with 
malice  aforethought,"  not  necessary 


before  the  division,  m.ust  be  em- 
ployed in  the  indictment  to  Justify 
a  conviction  for  the  higher  degree 
called  murder.  Ante,  §§  499  (1), 
566. 

36.  Vol.  I,  §  432. 

37.  lb.,  §  433;  ante,  §§  63,  63a, 
512. 

38.  Ante,  §  63. 

39.  Vol.  I,  §  80,  82,  83, 102;  ante, 
§§  63,  63a. 
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§580.  Simply  Different  Punishments.— By  many  it  is 
said  that  the  statute  relates  only  to  the  punishment,  only 
provides  different  punishments  for  differing  degrees  of 
guilt;  hence  their  conclusion,  drawn  without  reflection  or 
argument,  that  therefore  the  element  distinguishing  the  de- 
grees need  not  be  averred.*®  But,  as  already  shown,"  the 
law  draws  herefrom  the  direct  contrary  result.  The  sole 
object  of  the  indictment  is  punishment,  the  grotuids  for 
which  must  be  alleged. 

§  581.  Not  Rule  of  Pleading. ~ It  was  in  one  case  said 
"that  the  statute  is  not  a  rule  of  pleading,  but  a  guide  to 
the  conduct  of  the  trial  and  to  the  instructions  to  be  given 
to  the  ； jury;"  therefore,  among  other  consequences,  the  mat- 
ter distinguishing  murder  in  the  first  degree,  and  making 
it  more  heavily  punishable,  need  not  be  alleged."  This  is 
but  the  old  proposition,  in  another  form,  that  the  statute 
commands  the  court  to  take  from  the  jury  a  verdict  of 
guilty  without  allegation.*^  Under  our  constitutions,  no 
court  shrould  suffer  itself  to  be  thus  commanded. 

§  582.    Unconstitutional : ― 

In  the  Earlier  Gases ~ on  this  subject,  we  have  seen,  no 
question  was  made  of  the  constitutionality  of  the  statute 
as  the  courts  construed  it."  They  simply  took  it  for  granted 
that  a  judge  might  sentence  to  the  gallows  one  against 
whom  appeared  no  allegation  of  what  alone  justified  the 


40.  White  T.  C,  6  Binn.  179,  6 
Am.  D.  443;  C.  v.  Flanagan,  7 
Watts  &  S.  415,  418;  Bergemann  t. 
Backer, 157  U.  S.  655;  Graves  v.  S., 
16  Vroom,  203. 

41.  Vol.  I,  S  77  et  seq.;  ante,  SS 
665,  572. 

42.  Kennedy  v.  P.,  39  N.  Y.  245, 
250.  Perhaps  the  meaning  of  the 
court  was  not.  In  this  case,  as  I 
have  thus  given  it  in  the  text,  and 
^'malice  aforethought"  was  deemed 
to  charge  murder  In  the  first  de- 
gree.   Where  unsound  reasons  are 


employed  in  any  argument,  it  Is 
impossible  for  another  to  follow  It 
and  point  out  its  fallacies,  without 
subjecting  himself  to  the  possible 
charge  of  misrepresentation.  I 
have  endeavored.  In  the  several  sec- 
tions above,  to  put  the  reader  in  a 
position  to  answer  the  fallacies  rea- 
soning In  general,  rather  than  trace 
any  particular  absurdity  to  its 
source. 

43.  Ante,  §S  669,  670. 

44.  Ante,  SS  567-570. 
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hanging"  Afterward  some  judges  discovered  that  this 
was  not  so;  and,  instead  of  accepting  the  truth  that  the 
former  decisions  were  wrong  because  of  their  overlooking 
what  was  not  thought  of,  invented  the  sophistry,  already 
pointed  out,  that  "malice  aforethought"  charges  "delib- 
erately premeditated  malice  aforethought,"  since  other- 
wise men  would  appear  to  have  been  hung  unconstitution- 
ally.*® For  the  irregularity  of  taking  life  on  a  record  show- 
ing nothing  to  justify  it,  was  so  obvious  as  to  cause  them 
to  shrink  from  admitting  that  during  many  past  years  it 
had  been  habitually  done.*?   Thus, — 

§  583.  In  Massachusetts, ~ on  a  conviction  for  murder 
in  the  first  degree  where  only  "malice  aforethought'*  was 
alleged,"  the  court  by  its  chief  justice  said,  if  this  "form 
does  not  charge  murder  in  the  first  degree,  then  it  would 
follow,  not  only  that  the  statute  contravenes  the  Declara- 
tion of  Eights,  but  it  would  be  impossible  for  a  jury  to  find 
お party  charged  on  such  an  indictment  guilty  of  the  crime. 
It  is  an  elementary  principle  of  the  criminal  law  that  a 
want  of  averment  cannot  be  helped  by  evidence,  and  that 
a  jury  cannot  convict  a  person  of  any  crime,  however 
•clearly  it  may  be  proved,  unless  it  is  duly  and  technically 
set  forth  in  the  mdictment.  •  A  verdict  of  guilty  of  murder 
in  the  first  degree  on  an  indictment  drawn  in  the  form 
•contemplated  by  the  statute  would  therefore  be  invalid 
and  inoperative,  unless  it  be  held  that  the  indictment  in 
the  common  form  does  duly  charge  in  apt  and  proper  words 
this  grade  of  the  offense,  "^o  And  other  courts,  in  the 
later  periods  of  this  sort  of  legislation,  have  reaclled  the 
same  conclusion.*^*  It  was,  indeed,  suggested  in  Nevada 
that  this  may  not  be  so  under  a  constitution  destitute  of 


45.  Vol.  I,  §S  80,  98a;  ante,  S 
$74. 

46.  Ante,  §§  574,  575. 

47.  Vol.  I,  § 102. 

48.  Ante,  S  564  and  note. 

49.  As  to  how  this  statute  ought 


to  be  interpreted,  see  ante,  §§  568- 
570,  note. 

50.  Green  v.  C, 12  Allen,  155, 
171. 

51.  Vol.  I,  § 102. 
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any  special  provision  like  that  in  Massachusetts;  but  it 
is  believed  that  the  doctrine  properly  admits  of  no .  such 
qualification"   Still, 一 

§  5b»,  Judicial  Determinations  on  the  Entire  Question^ 
and  Duty  of  the  Courts: ― 

That  "Malice  aforethought"  is  enough. ― The  seemingly 
greater  number  of  our  American  courts,  overlooking  the 
true  considerations  because  not  pointed  out  to  them  by 
cotmsel,  or  refusing  to  examine  and  comprehend  an  argu- 
ment which  would  satisfy  them  if  they  understood  it,  there- 
fore reasoning  in  the  muddled,  confused,  and  contradictory 
way  already  described,  have  held  that  under  our  entire  stat- 
utory provisions,  construing  those  which  relate  to  the  pro- 
cedure with  the  rest,  one  charged  with  a  felonious  killing^ 
of  "malice  atorethought ' '  merely,  may  be  convicted  of 
murder  in  the  first  degree."   On  the  other  hand, — 


52.  S.  V.  Millan,  3  Nev.  409,  443, 
449.  For  the  Massachusetts  pro- 
vision, see  Vol.  I,  § 101. 

53.  Vol.  I,  §§  79-84,  86-88,  98&- 
110. 

54.  S.  V.  Pike,  «  N.  H.  399,  6 
Am.  R.  533  (two  judges  dissent- 
ing); Davis  V.  S.，  39  Md.  355; 
Weighorst  v.  S.,  7  Md.  442;  Ford  v. 
S., 12  Md.  514;  S.  V.  O'Flaherty,  7 
Nev.  163,  157;  S.  y.  Thompson, 12 
Nev.  140;  S.  V.  Millan,  3  Nev.  409; 
S.  V.  Crozier, 12  Nev.  300;  Leschi 
V.  Territory, 1 Wash.  23;  Mc Adams 
V.  S.,  25  Ark.  405;  S.  v.  Dumphey, 
4  Minn.  438,  443;  S.  v.  Leasing, 16 
Minn.  75;  S.  v.  Stokley, 16  Minn. 
282;  Hill V.  P., 1 Colo.  436;  Redus 
V.  P., 10  Colo.  208;  Fitzgerald  v.  P., 
37  N.  Y.  413  (Bacon,  J.  dissenting, 
opinion  at  p.  685)  ；  Kennedy  v.  P., 
39  N.  Y.  245,  250;  perliaps  Hogan 
V.  S"  30  Wis.  428  (Dixon.  C.  J"  dis- 
senting) ； Territory  v.  Stears,  2 
Mont.  324;  Noles  v.  S.,  24  Ala.  672, 
688  (under  an  express  statute) ； 


C.  V.  Desmarteau,  24  Law  Reporter, 
155,  166, 16  Gray, 1, 15;  S.  v.  Ver- 
rill, 54  Me.  408,  415;  S.  v.  Cleveland, 
58  Me.  564;  C.  v.  Flanagan,  7  Watts 
&  S.  415;  C,  V.  Miller, 1 Va.  Caa. 
310,  311;  WickB  T.  C,  2  Va.  Cas. 
387;  Livingston  v.  C" 14  Grat  592, 
596;  P.  V.  Doe, 1 Mich.  451;  P.  v. 
Potter,  5  Mich. 1, 71 Am.  D.  763; 
Slaughter  v.  S.,  24  Tex.  410;  Cock- 
rum  V.  S.,  24,  Tex.  394;  Wall  v.  S.， 
18  Tex.  682,  70  Am.  D.  302;  Bur- 
rell V.  S.， 16  Tex.  147;  White  v. 
S" 16  Tex.  206;  Gehrke  v.  S., 13 
Tex.  568;  P.  y.  Halliday,  5  Utah, 
467  (compare  with  Davis  v,  XJtah^ 
151 U.  S.  262)  ；  P.  V.  Giblin, 115  N. 
Y. 196，  21 N.  E, 1062  Cargen  v.  P., 
39  Mich.  549;  Chase  v.  S.,  50  Wis. 
510,  7  N.  W.  376;  Sneed  v.  P.,  3 & 
Mich.  248;  P.  T.  Ah  Choy, 1 Idaho— 
n,  8.  S17;  S.  V.  Hlng. 16  Nev.  307; 
Territory  t.  Bannigan, 1 Dak.  451; 
Sharpe  v.  S., 17  Tex.  Ap.  486;  Bo- 
hannon  v.  S.， 14  Tex.  Ap.  271,  300; 
Penland  v.  S.' 19  Tex.  Ap.  365; 
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§  585. 1. Not  enough. ~ A  very  considerable,  respecta- 
ble, and  constantly  increasing  number  of  our  courts,  though 
perhaps  still a  minority,  looking  more  carefully  into  the 
question,  hold  thrt  the  indictment,  to  justify  a  conviction 
for  murder  in  the  first  degree,  must  allege  whatever  the 
statute  makes  essential  to  this  degree  of  murder  ；  and  they 
have  not  seen  that  an  averment  of  "malice  aforethought" 
sets  out,  for  example,  ^'deliberately  premeditated  malice 
aforethought, ' '  when  these  words  "deliberately  premed- 
itated" were  used  in  the  statute  expressly  to  distisgnisH 
the  mgher  degree  from  the  lower,  and  provide  for  the 
higher  a  heavier  punishment  than  for  the  lower,*  Now, ― 


Green  v.  S.,  27  Tex.  Ap.  244;  Graves 
T.  S.， 16  Vroom,  203  (Compare  with 
Bergemann  v.  Backer, 157  U.  S. 
655.  See  Hogan  v.  S.,  80  Wis.  428, 
11 Am.  R.  575;  Hlnes  v.  S.,  8 
Humph.  597;  Mitchell  v.  S.,  5  Yerg. 
340;  Mitchell  v.  S.,  8  Yerg.  514; 
Greer  v.  S"  3  Bax.  321;  Witt  v.  S., 
6  Coldw.  5;  Williams  v.  S.,  3  Heisk. . 
37;  Poole  V.  S.,  2  Bax.  288;  P.  v. 
Wallace,  9  Cal. 30;  P.  v.  Cox,  9  Cal. 
32;  P.  V.  Dolan,  9  Cal.  576;  P.  v. 
Lloyd,  9  Cal. 54;  P.  v.  Vance,  21 
Cal.  400;  P.  V.  Marquis, 15  Cal. 38; 
S.  V.  Dowd, 19  Conn.  388;  P.  v. 
Enooh, 13  Wend.  159，  27  Am.  D. 
197;  P.  V.  Butler,  3  Par,  Cr.  377; 
Bilan«ky  v.  S.,  3  Minn.  427;  Smith 
V.  S.,  50  Conn.  193;  S.  v.  Hamlin, 
47  Conn.  95,  36  Am.  R.  54;  P.  v; 
De  La  Cour  Soto,  63  Cal.  165; 
Fisher  v.  S., 10  Lea,  151;  Taylor 
T.  S.， 11 Lea,  708,  724;  S.  v.  Mc- 
Gulre  ( Conn.  1911), 80  A.  761; S. 
V.  Barnett,  203  Mo.  640, 102  S.  W. 
606;  S.  V.  Campbell, 24  Utah,  103, 
66  P.  771; S.  V.  Haworth,  24  Utah, 
398,  68  P.  155;  S.  v.  King,  24  Utah, 
482,  68  P.  418;  Flynn  v.  S.,  97  Wis. 
44,  72  N.  W.  373;  Rather  v.  S.,  25 
Tex.  Ap.  623,  9  S.  W.  69;  S.  v. 


Marple, 15  Ore.  205, 14  P.  521; S. 
V.  Metcalf, 17  Mont.  417,  43  P.  182. 

55.  Ante,  §  574. 

56.  S.  V.  Lowe,  93  Mo.  547,  572- 
574,  5  S.  W.  889;  Cannon  v.  S.,  60 
Ark.  564,  31 S.  W. 150,  32  S.  W. 
128;  Jones  v.  S.,  58  Ark.  390,  24  S. 
W. 1073;  S.  V.  Townsend,  66  Iowa, 
741, 24  N.  W.  535;  S,  v.  Shelton, 
64  Iowa,  333,  20  N.  W.  459;  Denham 
V.  S.,  22  Fla,  664;  Wiggins  v.  S., 
23  Fla.  180, 1 So.  693;  Simmons  v. 
S.,  32  Fla.  387, 13  So.  896;  Schaffer 
V.  S.,  22  Neb.  557,  35  N.  W.  884; 
Blanton  v.  S.， 1 Wash.  265，  24  P. 
439;  Plake  v.  S., 121 Ind.  433,  IS 
Am.  St.  408,  23  N.  E.  273;  S.  v. 
Fooks,  29  Kan.  .425;  Leonard  v. 
Territory,  2  Wash  Ter，  381, 7  P. 
872;  S.  V.  Brown,  21 Kan.  38;  Smith 
V.  S., 1 Kan.  365;  S.  v.  McCormick, 
27  Iowa,  402;  S.  v.  Watkins,  27 
Iowa,  415;  S.  V.  Boyle,  28  Iowa, 
522;  S.  V.  Knouse.  29  Iowa,  118; 
S.  V.  Thompson,  31 Iowa,  393  (hold- 
ing that  the  full  averment  of  malice 
must  extend  to  the  killing,  and  not 
alone  to  the  assault;  Fonts  y.  3„ 
4  Greene  (Iowa),  500  (sometimes 
supposed  to  have  been  overruled 
by  S.  V.  Johnson,  8  Iowa,  525,  74 
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2.  Majority ~ Minority. ― This  is  one  of  those  rare  yet 
supremely  important  questions,  which  are  in  no  wise  in- 
fluenced by  the  number  of  courts  or  of  jurists  on  the  one 
siae  or  the  other.  In  a  case  like  this,  as  now  and  then  of 
some  others,  no  number  of  unanimity  of  decisions  from  a 
court,  high  or  low,  can  make  law  of  a  contradiction,  or  of 
an  impossibility,  or  of  anything  else  contrary  to  what  Goa 
has  built  into  our  framework  of  things.*"  If  all  earthly 
tribunals  should  concur  in  holding  that  the  sun  rises  in 
the  west  and  sets  in  the  east,  still  this  luminary  of  heaven 
would  come  up  fresh  every  morning  and  proclaim  from 
his  seat  ill  the  east,  as  he  always  has  done,  that  God's  will 
is  superior  to  the  devices  of  man.  Or  if  any  number  of  our 
tribunals  should  landertake  to  overturn  the  doctrine,  as  a 
probable  majority,  we  have  seen  in  this  sub-title,  has  un- 
dertaken, that  the  part  of  a  thing  is  less  than  the  whole, 
still  the  boy  who  should  give  his  companion  the  half  of  an 
apple  saying  it  was  the  whole  of  it,  "for  so  my  papa,  who 
is  a lawyer  and  knows,  says  the  courts  have  settled  the 
question,*'  would  in  fact  part  with  but  the  half.  In  this 
way,  we  have  seen,  a  probable  majority  of  our  courts  have 
dealt  with  the  phrase  "deliberately  premeditated  malice 
aforethought, ' '  w に en  used  in  the  indictment.  The  words 
"deliberately  premeditated"  are  not  treated  by  them  as 
surplusage  in  the  statute,  but  as  those  distinguishing  mur- 
der in  the  first  degree  from  that  in  the  second,  and  requir- 
ing a  capital  punishment  instead  oi imprisonment.  Then 
they  tell  us  that  ii  m  the  indictment  we  dmae  this  whole 
into  halves,  and  east  aside  "deliberately  premeditated," 
the  "malice-aforethought,,  half  is  equal  to  the  whole.  But 


Am.  D.  321) ； Bower  v.  S.,  5  Mo. 
364,  32  Am.  D.  325;  S.  v.  Jones,  20 
Mo.  58;  Robbins  v.  S.,  8  Ohio  St 
131;  Fonts  V.  S.，  8  Ohio  St.  98;  Kaln 
V.  S.,  8  Ohio  St.  306;  Hagan  v.  S., 
10  Ohio  St  459;  Loeffner  v.  S.. 10 
Ohio  St.  599,  615;  Snyder  v.  S.,  59 
Ind.  105.  See  Hogan  v.  S.,  30  Wis. 
428, 11 Am.  R.  575;  Tenorlo  v.  Ter- 
ritory, 1 New  Mez.  279;  Stout  t.  S., 


174  Ind.  395，  92  N.  E. 161;  Daniels 
V.  S.,  52  Fla. 18,  41 So.  609;  Barker 
V.  Ter" 15  Okla.  22,  78  P.  81; La 
Rue  V.  S.，  64  Ark.  144,  41 S.  W.  53; 
Cannon  v.  S.,  60  Ark.  664,  31 S.  W. 
150;  S  V.  Shelton,  64  Iowa,  333,  20 
N.  W.  450;  S.  V.  Linhoff, 121 Iowa» 
632,  97  N.  W.  77. 

57.  See  observations  In  the  pre- 
face to  Vol.  I. 
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it  is  not  in  the  power  of  all  the  creature  tribunals  in  the 
universe  thus  to  stamp  out  an  eternal  principle  which  the 
Oreator  has  made  and  retains;  the  part  of  anything  will  still 
remain,  in  spite  of  the  most  ponderous  words  from  the 
bench,  less  than  the  whole.  Again,  the  attempt  thus  to 
discriminate,  and  make  the  part  of  a  thing  less  than  the 
whole  in  the  statute  and  equal  to  the  whole  in  the  indict- 
ment thereon,  is  an  endeavor  to  establish  as  law  a  contra- 
diction, which  judicial  tribunals  can  never  do;  as  well  as 
to  overturn  the  principle  pervading  the  entire  universe, 
that  everywhere  and  in  all  things  without  exception,  a  part 
is  less  than  the  whole.  The  views  of  this  paragraph  are 
applicable  also  to  some  other  of  the  questions  considered 
in  this  sub-title. 

§586.  Second  Degree. ~ It  is  agreed  on  all  sides  that 
whichever  form  of  the  indictment  is  employed,  the  defend- 
ant may  be  convicted  on  it  for  murder  in  the  second  de- 
gree" 

§  587. 1. How,  in  Future,  it  should  be. 一 It  results  from 
the  foregoing  that  the  decisions  we  have  been  criticising 
have  not  succeedod  in  making  a  new  rule  of  law,  which  has 
overturned  fundamental  axioms  of  all  earthly  existence. 
The  axiom,  therefore,  that  a  part  is  less  than  the  whole, 
or  the  other  one  that  a  contradiction  cannot  stand,  binding 
as  each  does  all  things,  consequently  binding  the  courts, 
sweeps  away  these  erroneous  decisions;  and  every  judge, 
Tinder  his  duty  to  administer  the  law  and  nothing  contrary 
thereto,  is  required  to  decide  the  old  question,  not  after 
these  new  and  null  utterances,  but  after  the  old,  the  pres- 
ent, and  unchangeable  law  that  the  part  of  a  thing  is  less 
than  the  whole,  and  mortals  cannot  establish  contradic- 
tions.  Even, — 


58.  Hogan  v.  S.,  30  Wis.  428, 11 
Am.  R.  575;  Morehead  v.  S.，  34 
Ohio  St.  212;  Keefe  v.  P.,  40  N.  Y. 
348;  C.  V.  Herty, 109  Mass.  348; 
S.  V.  Leasing, 16  Minn.  75;  Davis 
V.  S.,  39  Md.  355;  C.  v.  Gardner, 
11 Gray,  438;  S.  v.  Ostrander,  30 


Mo. 13;  Templeton  t.  S.,  5  Tex. 
Ap.  398;  S.  V.  Grant,  7  Ore.  414; 
Qlskie  V.  S.,  71 Wis.  612,  38  N.  W. 
334;  Allen  v.  S.,  37  Ark.  433;  Smith 
V.  S.，  68  Ala.  424.  And  see  Brown 
V.  S.,  31 Fla.  207, 12  So.  640. 
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2.  If  this  were  not  so, ~ but  the  question  were  an  ordi- 
nary one  wluch  judges  had  the  power  to  decide  in  a  way 
to  bind  theiB  successors,  we  should  still  be  conducted  to 
a like  conclusion.  An  examination  of  the  cases  here  deemed 
incorrect  discloses  that  in  no  one  did  the  court  have  in 
mind  the  unanswerable  objections  stated  in  the  foregoing^ 
sections.  Nor  did  the, various  judges  by  whom  the  opinions 
were  pronounced  agree  in  their  reasonings.  It  is  familiar 
doctrine  that  a  decision  from  a  court  overlooking  a  con- 
trolling statute,  or  any  other  pivotal  thing,  is  not  a  rule  for 
the  future  under  the  maxim  stare  decisis.  Nor  is  an  over- 
sight like  that  now  in  contemplation  unprecedented.  "I 
recollect,"  said  Bolland,  B.，  sitting  in  the  English  court ；， 
"that  the  late  recorder  (Mr.  Knowlys)  took  an  objection 
to  an  indictment,  the  form  of  which  had  been  used  since  the 
reign  of  Queen  Elizabeth.  The  point  was  as  dear  as  day- 
light, but  it  was  a  blot  that  had  never  been  hit  before ノ, 
Nor  did  the  English  judges  fear  to  face  and  erase  such  a 
blot.  Nor  does  any  strong  judge  anywhere.  The  feeble 
only  are  they  who  grow  pale  and  turn  away.  The  courts 
have  always  deemed  that  a  decent  respect  for  the  opinions 
of  mankind,  a  regard  for  the  feelings  and  even  the  preju- 
dices of  litigants,  and  the  duty  of  making  known  the  law 
for  the  instruction  alike  of  our  own  times  and  the  future, 
demand  of  them  to  set  down  the  reasons  for  their  decisions. 
If  counsel  make  an  unsound  argnment,  they  point  om  its 
fallacy  ；  or  if  a  previous  case  is  misinterpreted,  they  show 
what  the  true  interpretation  is.  Is  there,  then,  no  juage 
who,  confident  of  the  correctness  of  the  deductions  here 
represented  to  be  false,  will  enlighten  the  judicial  mind  of 
the  country  by  answering  the  objections,  and  so  stating  the 
true  doctrine  that  it  will  be  appreciated  and  followed  by 
all  hereafter?      it  is  vain  to  appeal  to  the  respect  enter - 


59.  Rex  V.  Austin,  7  Car.  &  P. 
796,  797, 

60.  In  the  Texas  case  of  Sharpe 
V.  S., 17  Tex.  Ap.  486,  decided  in 
1886,  wherein  a  bench  of  three 
Judges  divided   on  this  question, 


one  of  them  concurring  with  the 
present  author,  and  the  other  tw ひ 
rendering  an  opinion  which  is  here 
deemed  unsound,  the  dissenting 
judge,  Hart,  said;  "After  a  very 
careful  reading  of  all    the  arga- 
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tained  by  every  legal  person  for  the  learning  and  integrity 
of  those  judges  who  have  delivered  former  opinions  ；  for 
there  is  among  us  no  man  who  does  not  know  that  learn- 
ing and  integrity  may  overlook  a  view  to  which  they  would 
have  yielded  had  they  seen  it,  and  that  to  say  this  implies 
no  lack  of  respect.  Said  Blackburn,  J.,  speaking  for  the 
oourt  in  an  English  case,  and  referring  to  an  opinion  which 
the  judges  had  before  given:  "We  should  not  presume  to 
dissent  from  that  opinion  if  it  were  not  that  we  find  this 
point  was  not  argued,  and  the  opinion  seems  to  have  been 


ments  accessible  in  support  of  the 
affirmative  of  this  proposition,  I  am 
impelled  to  the  conclusion  that  the 
argument  of  Mr.  Bishop  upon  this 
question  has  not  been,  nor  can  be, 
answered."  p.  501.  The  other  two 
judges  showed  conclusively,  by  In- 
ternal evidence  appearing  in  their 
opinion,  that  they  had  not  bo  read 
ae  to  understand  either  my  'exposi- 
tions or  those  of  any  other  person 
on  this  side  of  the  question.  And 
the  same  is  true  of  every  opinion 
I  ever  read,  and  I  think  I  have  read 
all,  delivered  on  what  I  regard  as 
the  wrong  side.  I  am  now  making 
what  I  Buppoeetwill  prove  to  be  my 
final  revision  of  this  book.  In  a 
long  life  of  law-writing,  it  has  been 
a  duty  which  I  have  endeavored  to 
dicharge  to  point  out  OTersights 
and  mistakes  of  courts, ~~ limited  to 
such  fiB  I  saw  could  properly  be  and 
would  be  corrected  by  them.  How 
many  Instances  of  tUs  sort  have  oc- 
•curred,  no  Uving  man  knows  or  will 
know.  There  remain  but  a  few  of 
these  pointlngB-out  which  have  not 
already  been  successful  in  their  ob- 
ject There  was  never  one  which 
did  not  prevail  with  every  Judge 
who  would  80  read  as  to  under- 
stand it.  And  my  books  are  writ- 
ten, not  for  a  superior  race  of  be- 


ings, nor  for  intellects  of  a  very 
Inferior  sort,  but  for  the  particular 
grade  of  men  who  enter  the  legal 
profession  and  practice  at  the  bar 
or  preside  on  the  bench.  In  pur- 
suance, of  an  imperative  duty,  I 
pointed  out  the  errors  which  have 
occupied  us  in  this  chapter.  I  knew 
when  I  wrote,  and  I  know  now, 
that  there  was  never  a  man  on  the 
bench  who  could  not  agree  with  the 
vlewB  presented  if  he  would  read 
them,  and  read  them  in  a  way  and 
with  Buoih  collateral  helps,  if  any 
were  necessary,  as  would  lead  him 
truly  to  understand  them.  There 
are  throughout  the  country  many 
lawyers  who  know  that  I  would  not 
consume  space  in  my  books  with 
any  diBcussion  which  would  not 
carry  conviction  to  every  mind  that 
truly  understood  it  I  deeply  re- 
gret the  necessity  of  using  so  many 
pages  in  this  chapter;  but  I  bave 
only  done  what  I  clearly  saw  to  be 
my  duty.  It  would  be  pleasing  to 
me  to  know  that  when  the  anxi- 
eties of  life  are  ended  with  me,  the 
profession  for  whose  benefit  I  have 
explained  the  exertions  of  a long 
life  would  BO  far  appreciate  my  la- 
bors as  to  give  my  writings  a  can- 
did consideration. 
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hastily  adopted  without  considering  the  reasons,  which,  we 
think,  would  have  brought  those  learned  persons  to  an  op- 
posite opinion,  and  which  certainly  lead  us,  without  any 
doubt,  to  hold,"  etc"  Does  neither  our  country  now,  nor 
will  it  in  future,  contain  any  judge  who  will  consider  and 
refute  the  reasons  which  have  induced  legal  persons  to  dis- 
sent from  what  has  been  laid  down  by  the  majority  t  A 
Book  not  exceeded  in  wisdom  by  any  in  the  catalogue  of 
the  law  points  out  the  evil  of  a  "  haughty  spirit.  ，  ，  And  no- 
where is  condescension  more  effective  for  good  than  on  the 
bench.  If,  in  this  case,  no  real  answer  is  given  to  the  views 
which  have  led  to  the  dissent  explained  in  this  chapter, 
and  ii  u  continues  to  be  as  certain  as  it  has  been  that  none 
in  the  majority  have  even  the  faintest  understanding  of 
what  they  condemn,  judicial  harmony  on  this  question  must 
be  postponed;  for  the  human  mind  will  not  be  convinced 
without  reasons.  The  doctrine  of  stare  decisis,  we  have 
seen,  is  not  applicable  here;  nor  have  rights  been  acquired 
under  the  wrong  decisions  to  be  impaired  by  a  change" 

3.  To  save  Space, 一 some  of  the  elucidations  which  ap- 
peared in  the  last  two  editions,  yet  might  be  helpful  to  the 
reader,  are  omitted  from  this" 

§  588.  Murder  committed  in  the  Perpetration  of  other 
Offenses  specified  in  the  Statute : — 

1. In  the  foregoing  Sections, ~ the  author,  for  perspi- 
cuity, has  refrained  from  any  allusion  to  another  part  of 
these  statutes;  namely,  that  making  it  murder  in  the  first 
degree  to  take  life  in  committing  or  attempting  some  other 
felony  named,  or  to  take  it  with  extreme  atrocity  or 
cruelty.®* 


61.  Reg.  V.  Castro  (Law  Rep.),  9 
Q.  B.  350,  363. 

62.  RidBdale  v.  Clifton,  2  P.  D. 
276,  306,  307;  Fairfield  v.  Gallatin, 
9  Cent.  L.  J.  467,  46«,  470  (U.  S. 
Sup.  Ct);  New  Crlm.  Law,  I,  §§ 
93-98. 

63.  In  particular,  I  refer  to  a 
long  note  to  this  section,  and  an- 


other to  S  575,  of  an  earlier  edi き 
tion. 

64.  New  Crlm.  Law,  n，  §§  727, 
728;  Howell  v.  C,  26  Grat  995; 
Singleton  v.  S.， 1 Tex.  Ap.  501;  Pal- 
more  V.  S.,  29  Ark.  248;  S.  v.  Gar* 
rand,  6  Ore.  216;  S.  v.  Foster,  61 
Mo.  549. 
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2.  The  Indictment, ― under  this  class  of  the  statutes, 
must  somewhat  depend  on  the  statutory  terms,  which  vary 
with  the  States,  and  practically  it  will  vary  also  with  the 
views  of  the  judges  on  questions  already  in  this  chapter 
considered.  The  reader  has  before  him  the  controlling 
principles,  ana  the  author  does  not  propose  to  enter  mi- 
nutely into  the  subject.  Doubtless,  in  many  cases,  an  in- 
dictment after  the  common  law  precedents,  drawn  by  one 
who  had  no  thought  of  the  statute,  would  charge  a  murder 
within  one  of  these  statutory  provisions,  therefore  in  the 
first  degree,  under  any  view  of  the  foregoing  questions.  But 
should  it  come  short  of  this,  it  still  seems  to  be  the  majority 
doctrine  that  the  verdict  and  sentence  may  be  for  the  first 
degree"   Not  uniformly  would  the  minority  admit  this.®® 

§  589.  In  Principle, ― under  the  form  of  doctrine  which 
requires  the  allegation  to  be  as  broad  as  the  verdict,  yet 
maintains  that  "deliberately  premeditated  malice  afore- 
thought" is  charged  by  the  words  "malice  aforethought," 
if  for  the  moment  we  admit  such  a  thing  to  be  possible  in 
principle,  an  indictment  to  be  good  for  this  sort  of  murder 
in  the  first  degree  must  set  out  matter  to  bring  the  killing 
within  the  statutory  terms.  It  has  been  so  intimated  ju- 
dicially.®'' 

n.   The  Verdict. 

§590.  Differences. 一 The  statutory  provision  requiring 
the  jury  or  the  court  to  find,  in  circumstances  pointed  out, 


65.  C.  V.  Flanagan,  7  Watts  & 
S.  415,  418;  Sharpe  v.  S., 17  Tex. 
Ap.  486;  Penland  t.  S., 19  Tex.  Ap. 
365;  S.  V.  Meyers,  99  Mo.  107;  Titus 
V.  S.,  20  Vroom,  36;  P.  v.  Glblln, 
115  N.  Y. 196.  21 N.  E. 1062.  Not 
necessary  to  allege  felony  in  com- 
irltting  which  murder  occurred. 
Andrews  v.  P.,  33  Colo.  193,  79  Pac. 
1031：  Oates  v.  S.,  48  Tex.  Cr. 131, 
86  S.  W.  769;  S.  V.  Meyers,  99  Mo. 
107. 12  S.  W.  516;  P.  V.  Willett, 107 
Mo.  251， 1 N.  E.  301; S.  v.  Coving- 


ton, 117  N.  C.  834,  23  S.  E.  337;  S. 
V.  Foster, 136  Mo.  658,  38  S.  W. 
731. 

66.  But  see  S.  v.  Meyers,  supra; 
S.  V.  Johnson,  72  Iowa,  893,  84  N. 
W. 177. 

67.  Hill V.  P., 1 Colo.  436.  445. 
And  see  on  various  questions,  Bech- 
telhelmer  y.  S.,  54  Ind.  128;  C.  v. 
Hersey,  2  Allen,  173;  Cox  v.  P.,  80 
N.  Y.  500;  Plieming  v.  S.,  46  Wis. 
516, 1 N.  W.  278;  GuBtavensen  v. 
S., 10  Wyo.  300,  68  P.  1006. 
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the  degree  of  the  murder,  is  in  differing  terms  in  the  sev- 
eral States,  and  variously  construed  by  the  tribunals.®® 

§  591.  The  Proper  Form ~ for  the  verdict,  in  true  pro- 
priety, is  that  the  defendant  is  guilty,  etc.  "in  the  first  de- 
gree;" or  guilty,  etc.  "in  the  second;" or,  *'not  guilty," 
Concerning  such  a  verdict,  no  question  can  arise"  But ~ 

§  592.  When  the  Finding  is  simply  Guilty,— not  speci- 
fying the  degree,  and  the  court  receives  and  records  this 
irregular  verdict  (as  it  should  not  do  unless  persisted  in 
after  due  explanations"),  there  are  diverse  opinions  as  to 
its  effect;  thus, 一 

§  593.  First  or  Second  as  Allegation  is.— If  apt  words 
in  the  indictment  charge  the  first  degree,  they  are  by  some 
opinions  to  be  deemed  a  part  of  the  verdict,  and  to  satisfy 
the  statute  ；  so  that  sentence  may  be  pronounced  for  this 
degree"  Or,  in  the  absence  of  such  apt  words,  the  defend- 
ant is  by  some  opinions  deemed  to  be  convicted  in  the  sec- 


68.  For  something  of  the  stat- 
utes, B さ e  Sanders  v.  S" 18  Tex.  Ap. 
372;  Cluverius  v.  C,  81 Va.  787; 
Zwicker  v.  S.,  27  Tex.  Ap.  539;  Par- 
rish  V.  S., 18  Neb.  405,  25  N.  W. 
573;  S.  V.  Llndsey, 19  Nev.  47,  3 
Am.  St.  776,  5  P.  822;  Porter  v.  S., 
57  Ark.  267,  21 S.  W.  467;  More- 
head  V.  S.,  34  Ohio  St.  212;  S.  v. 
Weese,  53  Iowa,  92,  4  N.  W.  827; 
Hall V.  S.,  31 Fla.  176, 12  So.  449; 
Liovett  T.  a,  31 Fla,  164. 12  So. 
452;  Murphy  v.  S.,  31 Fla.  166, 12 
So.  453;  P.  V.  Rugg,  «8  N.  Y.  537; 
S.  V.  Zeller  77  N.  J.  L.  619,  73  ▲• 
498;  S.  V.  May,  62  W.  Va.  129,  57 
S.  E.  366;  P.  V.  Clark, 155  Mich. 
647, 119  N.  W. 1094, 15  Det.  L.  N. 
1125  ("guilty  as  charged"  held  In- 
Bufflclent)  S.  V.  Henry,  51 W.  Va. 
283,  41 S.  B.  439;  Nelson  v.  S.,  32 
Fla.  244, 13  So.  8'61;  Lancaster  t. 
S.,  71 Ark.  100,  71 S.  W.  251;  P.  v. 
O'Nell, 78  Cal.  388,  20  P.  705. 

69.  Lane       C,  59  Pa.  371; S. 


T.  Meyers,  99  Mo.  107;  Reyes  t.  S., 
49  Fla. 17,  38  So.  257. 

70.  Rhodes  v.  C,  48  Pa.  396; 
Weighorst  v.  S.,  7  Md.  442;  C.  T. 
Herty, 109  Mass.  348.  "With 
mercy"  may  be  treated  as  mere 
surplusage.  S.  v.  McKay, 160  N. 
C.  813,  63  S.  E. 1059;  Daniel y.  S,, 
118  Qa. 16,  43  S.  E.  861. 

71.  Vol. 11,  SS 1004,  1012;  Adams 
V.  S.,  29  Ohio  St.  412;  Rhodes  v.  C, 
48  Pa,  396;  Lane  v.  C,  59  Pa.  S71; 
Ford  V.  S.，  34  Ark.  649;  Green  v. 
8"  56  Miss.  454. 

72.  C.  V.  Miller,  Lewis  Crtm. 
Law,  398;  C.  v.  Earle, 1 Whart.  525; 
Leschl V.  Territory, 1 Wash.  Ter. 
n.  8. 13;  Cook  V.  Territory,  8  Wy. 
110;  S.  V.  Weese,  63  loWa,  92;  P. 
V.  Rugg,  98  N.  Y.  537;  Territory  y. 
Romine,  2  New  Mez.  114;  Terri- 
tory T.  Yarberry,  2  New  Mex.  891; 
S.  V.  Pepoon,  62  Wash.  635, 114  P. 
449;  Brown  v.  Com.,  30  Ky.  L.  505, 
99  S.  W.  236;  S.  T.  Hayes,  23  S.  D. 
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ond  degree.73  The  proper  scope  for  this  distinction  is 
where  the  words  of  the  indictment  are  held  to  mean  simply 
what  they  purport  to,  not  where  the  term  "malice  afore- 
thought ' ' is  judicially  regarded  as  charging  "deliberately 
premeditated  malice  aforethought. ' ' 

§  594.  If  the  Allegation  is  held  thus  to  mean  what  it  does 
not  say, 一 the  courts  differ  as  to  the  verdict  upon  it.  In 
New  York,  they  then  logically  hold  that  a  verdict  of  guilty 
as  charged,  on  an  averment  only  of  "malice  aforethought, ' ' 
justifies  a  sentence  for  the  first  degree.''*  In  Maine,  con- 
trary to  logic,  yet  in  accord  with  reason,  this  is  denied" 
But— 

§  595.  That  the  Verdict  is  Imperfect  and  Void, 一 when 
silent  as  to  the  degree^  is  the  doctrine  of  the  great  majority 
of  the  authorities,  and  probably  the  most  in  harmony  with 
the  reason  of  the  thing;  namely,  that  the  legislature  in- 
tended this  provision  to  be  mandatory  to  make  sure  of  the 
jury taking  into  their  special  consideration  the  distin- 
guishing features  of  the  degrees,  and  passing  thereon" 
Therefore,  if  the  verdict  lails  to  state  on  its  face  the  degree, 
the  court  cannot  giv.e  judgment  on  it,  but  most  award  a 
second  trials 


596, 122  N.  W.  652;  guilty  "as 
charged  in  the  indictment"  and  fix- 
ing "his  punishment  at  death"  sus- 
tained. Slple  V.  S., 154  Ind.  657, 
67  N.  E.  544. 

73.  Johnson  v.  C.,  24  Pa.  386, 
389，  390.  See  also  Rhodes  v.  C.,  48 
Pa.  396. 

74.  Kennedy  v.  P.,  39  N.  Y.  245, 
■250. 

75.  S.  V.  Cleveland,  58  Me.  564. 
see  S.  V.  Verrill, 54  Me.  408. 

76.  Ante,  §  569. 

•  77.   Colbath  v.  S.,  2  Tex.  Ap. 
391;   Dsbell t.  S.,   31 Tex,  138; 
Brown  v.  S.,  3  Tex.  Ap.  294;  Krebs 
マ. 8.,  3  Tex.  Ap.  348;  Buster  v.  S., 
3  C.  P.— 100 


42  Tex.  315;  Slaughter  v.  S.,  24  Tex. 
410;  Cockrum  v.  8.,  24  Tex.  394; 
Wall V.  S., 18  Tex.  682,  70  Am.  D. 
302;  Burrell  v.  S., 16  Tex.  147; 
White  V.  S.， 16  Tex.  206;  Gehrke 
V.  S., 13  Tex.  568;  Dick  v.  S.,  3 
Ohio  St.  89;  Parks  v.  S.,  3  Ohio  St. 
101;  Hogan  v.  S.,  30  Wis.  428, 11 
Am.  R.  575;  Hall  v.  S.,  40  Ala.  698; 
Robertson  v.  S.,  42  Ala.  509; 
Murphy  v.  S.,  45  Ala.  32;  Edgar 
V.  S.,  43  Ala.  312;  Weatherford.  v. 
S.,  43  Ala.  319;  Cobia  v.  S., 16  Ala. 
781,  783;  Johnson  v.  S., 17  Ala.  618; 
Noles  V.  S.，  24  Ala.  672;  Noles  v. 
S.,  26  Ala.  31, 62  Am.  D.  711;  Har- 
rall V.  S.,  26  Ala.  52;  Ex  parte 
Howard.  30  Ala.  43,  44;  S.  v.  Flan レ 
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§  596.  The  Jury ~ have  the  absolute  power  to  fix  the  de- 
gree; 78  as,  if  in  the  opinion  of  the  court  which  it  should 
state  for  their  guidance"  the  evidence  proves,  however 
conclusively,  the  first  degree,  they  can  still  return  a  verdict 
for  the  second.    The  defendant  has  no  ground  of  com- 


gln,  5  Ala.  477;  S.  v.  Jones,  5  Ala. 
666;  Trammell  v.  S.,  26  Ark.  534; 
Neville  v.  S.,  26  Ark.  614;  Thomp- 
son, V.  S.,  26  Ark.  323;  Allen  v.  S., 
26  Ark.  333;  Williams  v.  S.,  6  Neb. 
334;  S.  V.  Rover, 10  Nev.  388,  21 
Am.  R.  745;  P.  V.  Campbell, 40  Cal. 
129  (and  see  In  re  Brown,  32  Cal. 
48;  P.  V.  Noll, 20  Cal.  164);  Mc- 
Pherson  v.  S.,  9  Yerg.  279  ；  Kirby  v. 
S.,  7  Yerg.  259  (and  see  Greer  v. 
S.,  3  Bax.  321) ； S.  v.  Upton,  20  Mo. 
397,  400;  McGee  v.  S.,  8  Mo.  495; 
S.  V.  Ball, 27  Mo.  324;  S.  v.  Phillips. 
24  Mo.  475;  Thomas  v.  S.,  5  How. 
Miss.  20,  32;  Tully  v.  P.,  6  Mich. 
273;  S.  V.  Moran,  7  Iowa,  236;  S. 
V.  Johnson,  8  Iowa,  525,  74  Am.  D. 
321;  Zwicker  v.  S.,  27  Tex.  Ap.  539; 
Kendall  v.  S.,  65  Ala.  492;  Storey 
T.  S.,  71 Ala.  329;  Parrlsh  v.  S., 18 
Neb.  405,  25  N.  W.  573;  P.  v.  O'Neil, 
78  Cal.  388,  20  P.  705;  Kearney  v. 
R, 11 Colo.  258， 17  P.  782;  S.  v. 
Montgomery,  98  Mo.  399, 11 S.  W. 
1012;  Dover  v.  S.,  75  Ala.  40;  John- 
son V.  S.,  30  Tex.  Ap.  419,  28  Am. 
St  930;  Hall V.  S.,  31 Fla.  176, 12 
So.  449;  Lovett  v.  S.,  31 Fla.  164, 
12  So.  452;  Murphy  v.  S.,  31 Fla. 
166, 12  So.  453;  S.  y.  Jackson,  99  Mo. 
60, 12  S.  W.  367.  Under  the  some- 
W'hat  different  Indiana  statute,  the 
conclusions  are  not  entirely  the 
same.  Kennedy  v.  S.，  6  Ind.  485; 
Moon  V.  S.,  3  Ind.  438,  439,  dissent- 
ing from  Wills  v.  S.,  4  Blackf.  457. 
For  some  related  question,  see 
Porter  v.  S.,  57  Ark.  267;  Doran  v. 
S.,  7  Tex.  Ap.  385;  Jordan  v.  S., 


81 Ala.  20;  Ford  v.  S.,  34  Ark.  649; 
S.  V.  Anderson,  89  Mo.  312, 1 S.  I 
135;  Price  y.  C"  33  Grat  819,  86  Anu 
R.  797;  Kannon  v.  S., 10  Lea,  386; 
P.  T.  Clark 119  N.  W. 1094, 15 & 
Mich.  647, 15  Det.  Leg.  N. 1125： 
Hembree  v.  S.,  68  Ark.  621, 58  S. 
W.  350;  Lancaster  v.  S.,  71 Ark. 
100,  71 S.  W.  251;  Mahany  v.  P， 
31 Colo.  365,  73  P.  26;  Reyes  v.  S., 
49  Fla. 17,  38  So.  257;  S.  v.  O'Shea, 

59  Kan.  593,  53  P.  876;  S.  v.  Heth^ 

60  Kan.  560,  57  P.  108;  Russell  v. 
S.,  66  Neb.  497,  92  N.  W.  751; S.  v. 
Truesdell. 125  N.  C.  596,  34  S.  E. 
646;  S.  V.  Jefferson, 125  N.  C.  712， 
34  S.  E.  648;  S. マ, Hubbard,  20  S. 
D. 148, 104  N.  W. 1120;  Waddell  v. 
S., 112  Tenn.  556,  82  S.  W.  827; 
Lyles  v.'S.,  48  Tex.  Cr. 119,  86 
W.  763;  McCloud  v.  S.,  37  Tex.  Cr. 
237,  39  S.  W. 104;  S.  v.  Hager,  5 か 
W.  Va.  370,  40  S.  E.  393. 

78.  S.  V.  Carr,  53  Vt  37;  West- 
cott  V.  S.,  81 Fla.  458, 12  So.  846; 
S.  V.  Turpin, 10  Cal.  Ap.  526, 102  P. 
680;  Tillman  v.  S.， 136  Ga.  59，  TO- 
S.  E.  876;  S.  V.  Heath,  221 Mo.  565, 
12  S.  W. 149.  So  in  assault  with 
intent  to  kill,  Horton  v.  P.,  4T 
Colo.  252, 107  Pac.  257;  McAlister 
V.  S.,  7  Ga.  Ap.  541, 67  S.  E.  221. 
Compare  as  to  instructions  on  the- 
degree,  Koser  v.  P.,  224  111.  201, 7^ 
N.  B.  201; S.  V.  Miller  (Mo.  1906)^ 
98  S.  W.  25. 

79.  S.  V.  Hanley,  34  Minn.  430， 
26  N.  W.  397;  S.  v.  Thomas  (La. 
1897),  23  So.  250. 
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plaint.80  Of  course,  the  proofs  must  establish  murder,  of 
one  sort  or  the  other.®* 


80  S.  V.  Lindsey, 19  Nev.  47,  3 
Am.  St  776.  See  Fagg  S.,  50 
Ark.  506,  8  S.  W.  829;  Bennett  v. 
S.,  95  Ark.  100, 128  S.  W.  851 ； S. 
T.  Bobbltt,  215  Mo. 10, 114  S.  W. 
511;  P.  T.  Cyty, 11 Cal. Ap.  702, 
106  P.  257;  S.  V.  Sebastian,  215  Mo. 
68, 114  S.  W.  622;  S.  v.  Perry,  78 


S.  C. 184,  69  S.  E.  851; S.  v.  Owens, 
79  S.  C. 126,  60  S.  E.  805;  Serna 
S.  (Tex.  1907), 105  S.  W.  795;  Cast- 
lin  S.  (Tex.  1900),  57  S.  W.  827; 
S.  T.  Underwood,  35  Wash.  668,  77 
P.  863. 

81. Turner  y.  S.,  20  Tex.  Ap.  66. 


CHAPTER  CXXIX. 

HOMICIDE,  AS  TO  THE  EVIDENCE. 

f  §        597,  Introduction. 

598-  608.  Presumptions  and  Burden  of  Proof. 

609-  627.  Character,  Conduct,  and  Utterances  of  Deceased. 

628-  630.  Same  of  Defendant  and  his  Relations  with  Deceased. 

631. 632.  Expert  Testimony, 

633-  687.  Other  Questions  of  Evidence. 

Consult ~~ the  places  cited  introducing  the  first  chapter  on  Homicide; 
namely,  c.  31. 

§597.   The  Whole  Subject  of  Criminal  Evidence— is 

treated  of  in  a  series  of  chapters  in  the  first  volume.®^  Still, 
both  in  that  volume  and  this,  we  consider  incidentally  spe- 
cial questions  of  evidence  in  connection  each  with  its  par- 
ticular topic.  In  felonious  homicide,  considerable  numbers 
of  such  questions  present  themselves. 

§  598. 1. The  Authorities,— within  the  scope  of  this 
chapter,  are  multitudinous,  and  contradictory  to  a  degree 
somewhat  disturbing.  They  have  immensely  accumulated 
since  the  last  edition  was  published  ；  so  that  it  is  neither  poa- 
sible  nor  desirable  to  cite  absolutely  all. 

2.  How  Chapter  divided. ~ We  shall  consider,  I.  The  Pre- 
sumptions and  Burden  of  Proof  ；  II.  The  Character,  Con- 
duct, and  Utterances  of  the  Deceased;  III.  The  Same  of  the 
Defendant,  and  his  Relations  with  the  Deceased  ；  IV.  Ex- 
pert Testimony;  V.  Other  Questions  of  Evidence. 

I.    The  Presumptions  and  Burden  of  Proof" 

§  599. 1. Burden  Shifting.— The  old  books,  largely  fol- 
lowed m  the  moclorn  cases,  seem  to  maintain  that  when 

82.  Vol. 11,  §§ 1045a-1262,  and  In-  1048-1051.  1096-1101,  1102  et  seq. 
cldently  in  other  places.  And  see  New  Crim.  Law,  11,  §§  673 

83.  Compare   with   Vol. II,  §§  673b. 

(1588) 
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prima  facie  proof  of  an  alleged  homicide  has  been  adduced, 
if  the  defendant  relies  on  a  justification, 一 as^  that  what  he 
did  was  in  self-defence,^  or  under  a  provocation  reducing 
the  guilt  to  manslaugliter,®® ~ :the  burden  of  proof  shifts 
from  the  State  to  Mm.®®  Or,  if  he  asserts  that  the  death  pro- 
ceeded, not  from  a  proven  woiina  m itself  adequate,  but 
from  malpractice  in  its  treatment,  he  has  the  burden  to  show 
tMs.87 

2.  A  Preponderance  of  Evidence, — as  in  civil  cases,  will 
sustain  such  defense;  it  need  not  be  proved  beyond  a  reason- 
able doubt"  Still,— 

3.  By  the  Better  Doctrine, ~ the  burden  of  proof  never 
shifts  from  the  State  to  the  defendant  ；  the  former  must 
make  out  its  case  throughout.  And  so,  at  least,  are  many 


84.  SilYUS  V.  S.,  22  Ohio  St.  90; 
P.  V.  Stonecifer,  6  Cal.  405;  P.  v. 
Schryver,  42  N.  Y. 1, 1 Am.  R.  480; 
Weaver  v.  S.,  24  Ohio  St.  584;  S. 
Jones,  20  W.  Va.  764;  Gibson  v.  8., 
89  Ala.  121, 18  Am.  St.  96  ；  S.  v.  Hill, 
69  Mo.  451; S.  V.  Jones,  78  Mo.  278； 
P.  V.  Hong  Ah  Duck,  61 Cal.  387; 
Stitt  V.  S.,  91 Ala. 10,  24  Am.  St. 
853,  8  So.  98.  See  post,  §  606  note; 
James  v.  8" 167  Ala. 14,  52  So.  840; 
S.  V.  Pepe  (Del.  1910),  76  A.  367; 
S.  V.  BorreUi  (Del.  1910),  76  A.  605; 
S.  V.  Wiggins,  7  Pen.  (Del.)  127,  76 
A.  632;  S.  V.  Reese  (Del.  1911), 79 
A.  217;  S.  V.  Crean,  43  Mont.  47, 
114  P.  603;  S.  V.  SimondB, 154  N.  C. 
197,  69  S.  E.  790;  S.  v.  Quick, 150 
N.  C.  820,  64  S.  E. 168;  S.  v.  Chas- 
taln,  85  S.  C.  64,  67  S.  B.  6;'S.  v. 
Hibler,  79  S.  C. 170,  60  S.  E.  438; 
S.  V.  Ware,  68  Wash.  526, 109  P. 
359;  Foster  v.  Ter.,  6  Ariz.  240,  56 
P.  738;  Brown  v.  S.,  62  N.  J.  L. 
666,  42  A.  811; S.  v.  Dlllard,  59  W. 
Ya. 197,  53  S.  E. 117. 

85.  S.  V.  Smith,  .77  N.  C.  488. 

86.  C.  V.  Webster,  5  Cush.  295, 


305,  52  Am.  D.  711; U.  S.  v. 
Knowles,  4  Saw.  517;  S.  v.  Hay- 
wood, PhlUipe,  N.  C.  376;  S.  v.  Wil- 
lie, 63  N.  C.  26;  Cook  v.  Territory, 
3  Wyo.  110,  4  P.  887;  Territory  v. 
McAndrewB,  3  Mont.  168;  P.  v. 
Raten,  63  Cal.  421; S.  v.  Jones,  98 
N.  C.  651, 3  S.  E.  507;  Hogan  v.  8., 
61 Ga.  43;  P.  V.  Langston,  67  Cal, 
427,  7  P.  843;  Cleveland  v.  S.,  86： 
Ala. 1, 5  So.  426;  Vann  v.  S.,  83  Oa. 
44,  9  S.  E.  945;  S.  v.  Roberts  DeL 
1910),  78  A.  805;  S.  v.  Yates  (N.  C.)> 
71 S.  E.  317;  Com.  v.  Colandro,  231 
Pa.  343,  80  A.  571.  Contra,  S. 
McPherson, 114  Minn.  498, 131 N. 
W.  645. 

87.  8.  V.  BriBcoe,  30  La.  Ann. 
433. 

88.  Vol. II,  § 1095;  Sllvus  v.  S., 
Bupra;  P.  V.  Schryver,  supra;  P. 
Stonecifer,  supra;  Weaver  v.  8., 
supra;  P.  V.  Hong  Ah  Duck,  supra; 
S.  V.  Jones,  20  W.  Va.  764;  S.  v. 
WhltBOn,  111 N.  C.  695, 16  S. 
332;  S.  V.  Skinner,  82  Nev.  70, 104 
P.  223. 
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and  it  is  believed  most  of  the  modern  decisions;  yet  the  jury 
should  give  effect  to  the  various  presumptions  of  fact,  the 
same  as  to  the  testimony  of  witness,  and  convict  when,  and 
only  when,  satisfied,  on  due  consideration  of  the  whole, 
that  beyond  a  reasonable  doubt  the  defendant  is  guilty" 

§600.  State's  Witnesses  or  Prinsoner's. ~ There  are 
cases  seeming  to  hold  that  the  burden  shifts  or  not,  accord- 
ing as  the  evidence  for  the  defendant  comes  from  his  wit- 
nesses or  the  State's"  Perhaps  this  is  not  mean;  cer- 
tainly there  is  no  ground  for  this  distinction. 

§  601.  Where  the  Death  is  from  a  Deadly  Weapon,— the 

law  ordinarily  holds  the  killing  to  be  murder  as  disting- 
uished from  manslaughter"  And  it  is  but  another  form 
of  the  proposition  to  say  that  in  matter  of  evidence,  a 
homicide  thus  committed  is,  in  the  absence  of  extenuating 


89.  Vol. II,  S§ 1048-1051;  post,  S 
細， note;  S.  V.  Porter,  34  Iowa,  131; 
Ake  V.  S.,  6  Tex.  Ap.  398,  32  Am.  H. 
586;  S.  V.  Morphy,  33  Iowa,  270, 11 
Am.  R. 122;  S.  v.  Bartlett,  43  N.  H. 
224,  232，  80  Am.  D. 154;  S. 
Hodges,  60  N.  H.  510,  626;  S. 
Mitchell, 64  Mo.  191; S.  Lane,  64 
^0.  319;  Perry  S.，  44  Tex.  473; 
Murray  v.  S.， 1 Tex.  Ap.  417;  Bll- 
and  V.  S.，  62  Ala.  822;  P.  v.  Wegt, 
49  Cal.  610;  S.  v.  Alexander,  66  Mo. 
148;  P.  V.  Elliott,  80  Cal.  296,  22  P. 
207;  S.  V.  Donahoe,  78  Iowa,  486, 
43  N.  W.  297;  P.  V.  Downg. 123  N. 
Y.  558,  25  N.  E.  988;  RichardBOn  ▼• 
S.，  9  Tex.  Ap.  61 お S.  v.  Deschampa, 
42  La.  Ann.  667,  21 Am.  St  392,  7 
So.  703;  S.  V.  Hickam,  95  Mo.  322， 
せ Am.  St.  54,  8  S.  W.  252;  S.  v. 
Blackburn,  7  Pen.  (Del.)  479,  76 
A.  536;  S.  V.  Ardoin, 128  La. 14,  54 
So.  407;  Johnson  ▼•  S.,  5  Okla.  Cr. 
Ap. 13, 113  P.  552;  Com.  v.  Van- 
chaski,  42  Pa.  Sup.  Ct.  294;  Law- 
son  V. も， 171 Ind.  431, 84  N.  B. 
•574;  S.  V.  Partlpllo, 189  Iowa,  474, 


116  N.  W. 1049.   See  as  to  acciden- 
tal character  of  the  homicide,  S. 
Hazlett, 16  N.  D.  426. 113  N.  W. 
374;  S.  V.  Pressler, 16  Wyo.  214,  92 
P.  806. 

90.  Dixon  V.  13  Fla.  636; 
Gladden  v.  S., 13  Fla.  623;  McDaniel 
V.  8.,  8  Sm.  ft  M.  401,  417,  47  Am.  D. 
93;  Alexander  v.  P.,  96  111. 96.  And 
see  P.  V.  West,  49  Cal.  610;  S.  Mo- 
Cluer,  5  Nev.  132;  Tweedy  v.  8.，  5 
Iowa,  433;  S.  v.  Byrd,  41 Mont  585» 
111  P.  407;  S.  V.  Quick, 150  N.  C. 
820,  64  S.  E. 168.  The  accused  In 
proving  that  he  acted  In  self  de- 
fense, is  entitled  to  have  the  bene- 
fit of  any  facts  tending  to  prove 
self  defence  which  are  brought  out 
by  the  state,  and  also  to  an  instruc- 
tion that  the  Jury  are  to  consider 
such  foots.  S.  V.  Manns,  48  W.  Va., 
480,  37  S.  E.  613;  S.  v.  Dellard  6» 
W.  Va. 197,  53  S.  E. 117. 

91.  New  Crlm.  Law,  II,  S8  680, 
681; S.  V.  Fowler. 151 N.  C.  731, 66 
S.  E.  567. 
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circumstances,  presxuned  to  be  murder"  How  far  this  pre- 
sumption is  of  law  and  conclusive,  and  how  far  of  fact  and 
within  the  control  of  the  jury,  we  have  in  a  measure  con- 
sidered elsewhere.^^  Properly  viewed,  the  question  is  a 
mixed  one  of  law  acd  fact,  upon  which,  of  necessity,  the  jury- 
are  to  pass"  It  would  be  inaccurate  to  tell  them  that 
they  are  legally  compelled  to  find  murder"  And  on  this 
question,  they  are  to  take  into  the  account  the  circumstances 
special  to  the  case.**  The  killing  may,  for  example,  be  man- 


92.  S.  V.  Gillick,  7  Iowa,  287;  S. 
V.  Merrill, 2  Dev.  269;  U.  S.  v. 
Mingo,  2  Curt  C.  C. 1; Kllpatrick 
V.  C,  31 Pa.  198;  U.  S.  v.  WIU- 
berger,  8  Wash.  C.  C.  615;  Hill  v. 
れ， 2  Grat.  694;  Biyens  v.  S..  6  Eng. 
455;  Mask  v.  S.,  36  Miss.  77;  S.  v. 
Ward,  5  Harrlng.  Del.  496;  S.  v. 
Willis,  63  N.  C.  26;  S.  v.  Evans, 
«5  Mo.  574;  Hadley  v.  S.，  65  Ala. 
31; Murphy  v.  S.,  37  Ala.  142;  S.  v. 
Alexander,  66  Mo.  148;  Murphy  v. 
S.,  31 Ind.  511; S.  V.  Shlppey, 10 
Minn.  223,  88  Am.  D.  70;  S.  v.  Mu- 
flick, 101 Mo.  260, 14  S.  W.  212; 
Hawthorne  v.  S"  58  MIsb.  778;  Gib- 
son V.  3.,  89  Ala.  121, 18  Am.  St  96, 
8  So.  98;  Vann  v.  S.,  83  Ga.  44; 
S.  V.  DeschampB,  42  La.  Ann.  567, 
21 Am.  St.  392,  7  So.  703;  Cochran 
V.  S.,  28  Tex.  Ap.  422, 13  S.  W.  651； 
Brown  v.  S.,  83  Ala.  33,  3  Am.  St. 
685，  3  So.  857;  S.  v.  Byers, 100  N. 
C.  512，  6  S.  E.  420;  S.  v.  Levelle,  34 
S.  C. 120,  27  Am.  St.  799, 13  S.  B. 
319;  S.  V.  Jackson,  36  S.  C.  487,  81 
Am.  St  890， 15  S.  E.  559;  Clardy 
V.  S.,  96  Ark.  52, 131 S.  W.  46; 
Young  V.  S.  (Ark.  1911), 138  S.  W. 
475;  P.  V.  Matthai, 135  Cal.  442，  67 
P.  694;  S.  V.  Miele  (Del. O.  ft  T. 
1909)，  74  A.  8;  S.  ▼•  Moore  (Del. 
Gen.  Sess.  1910),  74  A.  1112;  S.  v. 
Pepe  (Del.  Gen.  Sess.  1910),  76  A. 


367;  S.  V.  Primrose  (Del. O.  ft  T.), 
77  A.  717;  S.  V.  RuBBO  (Del. O.  ft 
T.),  77  A.  743;  S.  V.  Roberts  (Del. 
1910),  78  A.  306;  S.  v.  Reese  (Del. 
O.  ft  T. 1911), 79  A.  217;  Odom  v. 
S.,  51 Fla.  91, 40  So.  182;  Flannigan 
V.  S., 135  Ga.  221， 69  8.  E. 171; 
RlgBby  V.  S., 174  Ind.  284，  91 N.  B. 
925;  Thomas  v.  Com.,  27  Ky.  L.  794, 
86  S.  W.  694;  P.  V.  Collins. 131 N. 
W.  78, 18  Det.  Leg.  N.  274;  S.  v. 
Towers, 106  Minn.  105, 118  N.  W. 
361; S.  V.  Worley, 141 N.  C.  764,  63 
S.  E. 128;  S.  McKay, 150  N.  C. 
837,  63  S.  E. 1059：  Com.  v.  Palmer, 
222  Pa.  299,  71 A.  100;  Williams 
V.  S.,  56  Tex.  Cr.  Ap.  496, 123  S. 
W. 1110;  S.  V.  Abbott,  64  W.  Va. 
411， 62  S.  E.  693. 

93.  New  Crim.  Law,  II,  §{  673- 
673b,  679-681. 

94.  S.  V.  Zibart,  40  Iowa,  169; 
Eiland  v.  S.，  52  Ala.  322;  S.  v. 
Gilman,  69  Me.  163,  31 Am.  R.  257; 
S.  V.  Bohanan,  76  Mo.  562. 

95.  Clem  v.  S.，'  31 Ind.  480; 
Kingen  v.  S.，  45  Ind.  518;  Smith マ • 
C" 1 Duv.  224;  Field  v.  S.,  50  Ind. 
15;  S.  V.  Silverlo  (N.  J.  1910),  76^ 
A.  1069. 

96.  S.  V.  Harrison,  5  Jones  (N 
C.) 115;  Rex  V.  Freeman, 1 Rub8» 
Crimes  (5th  Eng.  Ed.)  681. 
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slaughter" 

§602.  As  to  the  Degree  of  Murder,— if  the  deadly 
weapon  is  used  in  a  way  to  take  life,  the  non-conclusive 
presumption  is  that  the  party  meant  this  result  ；  ®^  so  that 
the  first  degree  of  the  offense  is,  under  most  of  our  stat- 
utes, shown"  But  a  mere  killing  with  such  weapon,  with 
nothing  more,  is  not  murder  in  the  first  degree.^  And 
where  the  statute  requires  a  more  distinct  premeditation, 
or  more  intense  malice,  the  verdict  can  be  only  for  the  sec- 
ond degree.^  But  it  should  be  home  in  mind  that  the  cir- 
cumstances and  statutes  differ,  and  the  jury  is  to  pass  on 
the  question, 

§  603.  Presumption  from  mere  Killing. In  numerous 
cases  it  is  laid  down  that  a  bare  taking  of  life,  unattended 
by  any  explanatory  circumstance, ~ no  deadly  weapon, 
nothing  in  aia  of  an  inference  appearing, 一 the  law  pre- 
sumes it  murder; .4  or,  if  by  statute  there  are  two  degrees 


97.  S.  V.  Smith,  77  N.  C.  488;  S. 
V.  Blackburn  (Del. O.  ft  T. 1892), 

75  A.  536;  Arnett  v.  Com., 137  Ky. 
270, 125  S.  W.  700. 

98.  Thomas  v.  P.,  67  N.  Y.  218, 
225;  Kllpatrick  v.  C.  31 Pa.  198, 
216;  Moon  V.  S.，  68  Ga.  687;  S.  v. 
Ah  Lee,  8  Ore.  214;  S.  v.  Maioni,  78 
N.  J.  L.  339,  74  A.  526. 

99.  New  Crlm.  Law,  II,  §  728; 
Handley  v.  S.,  96  Ala.  48，  38  Am. 
St.  81, 11 So.  322;  S.  V.  Doyle, 107 
Mo.  36. 17  S.  W.  751; S.  v.  Wig- 
gins, 7  Pen.  (Del.)  127,  76  A.  632; 
S.  V.  Borrelli  (Del. O.  ft  T. 1910)， 

76  A.  605. 

1.  BurriB  V.  8.,  38  Ark.  221; 
Patterson  v.  S.,  85  Ga.  131, 21 Am. 
St.  152, 11 S.  E.  620;  S.  v.  Mc- 
Kinzie, 102  Mo.  620， 15  S.  W. 149; 
S.  V.  Stackhouse, 152  N.  C.  808,  67 
S.  B.  764. 

2.  S.  V.  Testerman,  68  Mo.  408; 
S.  V.  Mitchell, 64  Mo. 191 ； S.  v.  Tal- 
mage,  • 107  Mo.  543， 17  S.  W.  990; 


S.  V.  Landgrat  95  Mo.  97,  6  Am.  St 
26,  8  S.  W.  237.  And  see  the  next 
section;  Perry  v.  S.,  44  Tex.  473; 
Murray  v.  S., 1 Tex.  Ap.  417;  S. 
Lane,  64  Mo.  319;  S.  v.  Cox, 163 
N.  C.  638,  69  S.  E.  419;  Com.  v. 
Chapler,  228  Pa.  630,  77  A.  1013; 
S.  V.  Abbott,  64  W.  Va.  411, 62  S.  E. 
693. 

3.  See  also  S.  v.  Norwood, 115 
N.  C.  789.  20  S.  B.  712;  Chrisman 
V.  S.,  54  Ark.  283,  26  Am.  St. 

15  S.  W.  889;  P.  V.  Carlton, 115  N. 
Y.  618,  22  N.  E.  257;  S.  v.  Dickson^ 
78  Mo.  438;  Territory  v.  Romine, 
2  New  Mex.  114;  Hendrickson  v. 
C.，  85  Ky.  281, 7  Am.  St.  596,  S 
S.  W. 166;  Farris  v.  C, 14  Btwh, 
362;  Wood  V.  S.,  27  Tex.  Ap.  393; 
Adams  v.  S.,  28  Fla.  511, 10  So 一 
106;  Hicks  V.  S.,  25  Fla.  535. 

4.  Witt  V.  S.,  6  Coldw.  5;  Milton 
V.  S.,  6  Neb.  136;  S.  v.  Brown, 12" 
Minn.  538;  IMetz  v.  Langfltt,  63  Pa. 
234;  Clarke  v.  S.,  35  Ga.  75;  Clem- 


^604 


Homicide 


1593 


of  murder,  that  it  was  in  the  second  degree,  not  the  first.* 
But— 

§604. 1. This  Doctrine  is  not  Practical, ~ because  the 
facts  of  cases  never  disclose  a  mere  taking  of  the  life  and 
no  more.  No  killing  can  be  proved  without  something  ap- 
pearing as  to  the  cause,  the  means^  or  the  manner  of  it. 
Then,  if  this  something  does  appear,  this  doctrine  is  not 


ents  V.  S.,  50  Ala.  117;  Davis  v.  S., 
25  Ohio  St.  369;  Reg.  v.  Maloney, 
9  Cox,  C.  C.  6;  Brown  v.  S.，  4  Tex. 
Ap.  275;  S.  V.  Smith,  77  N.  C.  488; 
Draper  v.  S.,  4  Bax.  246;  Gray  v. 
S.'  4  Bax.  331;  P.  v.  March,  6  Cal. 
543;  S.  V.  Knight  43  Me. 11, 137; 
S.  V.  Town,  Wright,  75;  Pennflyl- 
vania  v.  Lewis,  Addison,  279，  282; 
Pennsylvania  v.  McFall,  Addison, 
256;  U.  S.  V.  Armstrong,  2  Curt.  C. 
C.  446;  S.  V.  Johnson,  3  Jones  (N. 
C.)  266;  Green  v.  S.,  28  MIbb.  687; 
C.  V.  York,  9  Met.  93;  Mitchell  v. 
S"  5  Yerg.  340;  S.  v.  Anderson,  2 
Tenn.  6,  5  Am.  D.  648;  Hague  v. 
S.,  34  MisB.  616;  Rex  v.  Greenacre, 
8  Car.  &  P.  85;  Murphy  v.  P.,  37 
111.  447;  S.  V.  Alexander,  80  S.  C. 
74, 14  Am.  St.  879;  Wilson  v.  S., 
69  Oa.  224;  Tiffany  v.  C.， 121 Pa. 
165,  6  Am.  St.  775. 15  A.  462;  Grant 
V.  S.,  62  Ala.  233;  P.  v.  Knapp,  71 
Cal. 1， 11 P.  793;  Newton  v.  S.,  21 
Fla.  53;  Brown  v.  S.,  4  Tex.  Ap. 
275;  P.  V.  Callaghan,  4  Utah,  49, 
6  P.  49;  S.  V.  Blackburn,  7  Pen. 
(Del.)  479,  75  A.  536;  Leonard  v. 
S" 133  Ga.  435,  66  S.*  E.  251; 
Hawkins  v.  U.  S.，  3  Okla.  Cr.  Ap. 
651, 108  P.  561;  Robinson  v.  S., 129 
Ga.  336.  58  S.  B.  842. 

5.  Witt  V.  S.,  supra;  Mitchell ▼• 
S.,  Bupra;  McCue  v.  C.,  78  Pa.  185, 
21 Am.  R.  7;  S.  v.  McCormIck,  27 
Iowa,  402;  Hall  v.  S.,  40  Ala.  698; 
3,  V.  Underwood,  57  Mo.  40:  Stokes 


V.  P.,  63  N.  Y. 164, 13  Am.  R.  492; 
Preult  V.  P.,  5  Neb.  377;  Dukes  v. 
S., 14  Fla.  499;  S.  v.  Gassert,  65 
Mo.  352;  Richarte  v.  S.,  5  Tex.  Ap. 
359;  Fairer  v.  S.,  42  Tex.  265; 
Hamby  v.  S.，  36  Tex.  523;  S.  v. 
Holme,  54  Mo.  153;  Hill  v.  C,  2 
Grat.  594,  598;  S.  v.  Turner, 
Wright,  20;  Witt  v.  S.,  6  Coldw.  6; 
S.  V.  Tabor,  95  Mo.  58^,  8  S.  W.  744; 
Willis  V.  C.,  32  Grat.  929;  Douglass 
V.  S.,  8  Tex.  Ap.  520.  And  Bee  Cath- 
cart  V.  C,  37  Pa.  108.  Or,  the  pre- 
sumption may  be  simply  that  the 
killing  was  murder,  the  Jury  to 
Infer  the  degree  from  the  facts 
proved.  P.  v.  Gibson, 17  Cal.  283; 
P.  V.  Belencia,  21 Cal.  544;  Fergu- 
son V.  S.,  92  Ark.  120, 122  S.  W.  236; 

5.  V.  Blackburn,  7  Pen.  (Del.)  479, 
75  A.  536;  DavlB  v.  S.,  51 Neb.  301， 
70  N.  W.  984;  S.  V.  Sihrerio,  79 
N.  J.  L.  482,  76  A.  1069;  S.  v.  Leo, 
80  N.  J.  L.  21, 77  A.  523;  Com.  v. 
Greene,  227  Pa.  86,  75  A.  1024; 
Barnes  v.  S.  (Tex.  Cr.  Ap.  1909), 
125  8.  W.  39;  S.  V.  Abbott,  .64  W. 
Va.  411, 62  S.  E.  693;  S.  v.  Roberson, 
150  N.  C.  837.  64  S.  E. 182;  Litton 
V.  Com., 101 Va.  833,  44  S.  E.  923; 
Langley  v.  Com.,  99  Va.  907,  87  S. 
E.  339;  S.  V.  HobbB,  37  W.  Va.  812, 
17  S.  E.  380;  Perkins  v.  S., 124  Ga. 

6,  52  S.  B. 17;  S.  V.  Baurle, 146  Mo. 
1, 46  S.  W.  609  ；  S.  V.  McMulUn^ 170 
Mo.  608,  71 S.  W.  221. 
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applicable  to  the  case.*  It  is  a  mere  abstraction.  And，  as 
we  have  seen,  a  judge  has  no  right  to  give  in  charge  to  the 
jury  anything,  however  correct,  not  relevant  to  the  evi- 
dence under  consideration.  That  it  has  often  been  done  in 
this  class  of  cases  does  not  alter  the  question;  for,  in  prac- 
tice, many  things  are  done  without  objection,  which  would 
not  be  suffered  were  objection  made.  Therefore,  assiuning 
this  doctrine  to  be  abstractly  right,  no  judge  is  authorized 
to  give  it  in  charge  to  the  jury,  unless  by  consent.  Again, ― 

2.  It  is  not  True. ~ It  is  said  to  grow  out  of  the  proposi- 
tion that  "as  men  seldom  do  unlawful  acts  with  innocent 
intentions,  the  law  presumes  every  act  in  itself  unlawful  to 
have  been  criminally  intended,  until  the  contrary  ap- 
pears. , , 8  Here  the  unlawfulness  of  the  killing  is  assumed, 
contrary  to  the  general  fact.  Though  there  are  unlawful 
killings,  there  are  incomparably  more  lawful  ones.  Indeed, 
the  common  course  of  taking  life  among  us  lawful ； for  in- 
stance, it  is  so  when  the  regularly  educated  and  licensed 
physician  unintentionally  kills  his  patient,  and  there  are 
many  more  deaths  of  this  sort  than  murders.  It  is  so  when 
one  takes  life  in  self-defense  ；  in  preventing  the  commis- 
sion of  a  felony;  in  battle  ；  in  the  infliction  of  the  death- 
penalty  adjudged  by  the  law;  and  in  numerous  ofher  cir- 
cumstances. Since,  therefore,  in  most  instances  in  wnich 
the  life  is  taken,  it  is  lawfully  done,  we  violate  one  of  the 
familiar  principles  in  the  law  of  evidence,®  when,  contrary 
to  the  common  course  of  things,  we  presume  it  to  be  unlaw- 
ful. Or,  if  we  do  presume  it  nnlawftil,  whence  the  further 
presumption  that  it  is  felonious?  Or,  if  we  presume  it 
felonious,  why  not  stop  with  manslaughter ~ why  add  to  the 
presTimption  the  malice  aforethought  of  murder?  Or,  lastly, 
if  we  presume  it  murder,  why  stop  with  the  second  degree ~ 


6.  C.  V.  Hawkins,  3  Gray,  463; 
C.  V.  York,  9  Me.  93;  S.  v.  Patter- 
Bon,  45  Vt.  308, 12  Am.  R.  200; 
Hampton  v.  S.,  45  Ala.  82. 

7.  Vol. II,  S  978;  Hampton  v.  S" 
Bupra. 


8. 1 Greenl.  Bv.,  8  34; 1 Taylor; 
Ev.,  S 108.  • 

9. 1 Greenl.  Ev.,  SS  34,  40-42,  370; 
1 BlBhop  Mar.  Dlv.  ft  S.,  S§  927,  931， 
935,  945.  And  Bee  Vol. II,  SS  1108, 
1106. 
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why  not  presxune  that  the  murder  was  in  the  first  degree  ？ 
And ~ 

sumption  as  a  practical  rale  ； 1。 though,  of  course,  if  the  at- 
tending circumstances  appear,  the  greater  or  less  rmlaw- 
fulness  of  the  killing  is  presumed  or  proved."  Moreover, 一 

§  605.  In  Conflict  with  other  Presomptions ~ is  this  one; 
as,  with  that  of  innocence,  whereby  an  act  which  can  be  at- 
tributed equally  to  either  of  two  causes,  the  one  rendering 
it  lawful  and  the  other  unlawful,  is  by  the  law  referred  to 
the  former"  Since,  in  some  circtimstances,  the  taking  of 
life  is  lawful,  and  in  others  not,  tlie  presumption  from  the 
mere  taking  should  always  be  that  it  was  under  the  former 
circxunstances,  not  the  latter.  Again,  such  presumption 
and  the  doctrine  of  reasonable  doubt  cannot  exist  to- 
gether; for,  when  a  mere  unexplained  killing  is  shown,  with 
no  indication  of  its  circumstances,  manner,  or  occasion,  it 
is  impossible  any  jury  of  sane  men  should  be  thereby  con- 
vinced it  was  murder,  beyond  a  reasonable  doubt.  Even  if 
the  killing  were  assumed  to  be  unlawful,  and  the  unlawful- 
ness were  assumed  to  amount  to  crime,  to  take  the  further 
step  and  presume  it  murder  would  violate  the  rule  that  each 
aggravation  of  an  offense  must  be  so  affirmatively  proved 
as  to  satisfy  the  jury  of  it  beyond  a  reasonable  doubt." 
Once  more, 一 


10.  Gardner  v.  P., 106  111. 76,  84; 
S.  V.  Tiivas,  32  La.  Ann.  1086,  36 
Am.  R.  298  ；  Kent  v.  P"  8  Colo.  563  ； 
S.  V.  Swayze,  30  La.  Ann.  1323;  S. 
V.  Deschamps,  42  La.  Ann.  567,  21 
Am.  St.  392,  7  So.  703;  Robinson  v. 
S., 16  Tex.  Ap.  347;  Fallin  v.  S.,  83 
Ala.  5,  8  So.  625. 

11.  McGlaln  v.  C., 110  Pa.  263; 
XJ.  S.  V.  Boyd,  45  Fed.  Rep.  851; S. 
V.  Levelle,  84  S.  C. 120,  27  Am.  St. 
799, 18  S.  E.  819;  Fallin  v.  8.,  83 
Ala.  6,  8  So.  625.  See  Tiffany  v.  C" 
121 Pa.  165,  6  Am.  St  775， 16  A. 


462;  S.  V.  Brown,  41 Minn.  319,  43 
N.  W.  69;  Vann  v.  S.,  83  Ga.  44, 
9  S.  E.  945;  Bryant  v.  S.,  7  Bax.  67. 
Homicide  resulting  from  robbery 
dispenses  with  proof  of  a  wilful 
and  premeditated  design  to  take 
life.  Com.  V.  Aston,  227  Pa.  St. 
106,  75  A.  1017. 

12. 1 Bishop  Mar.  Dlv.  &  S., 
§$ 1026-1031. 

13.  Vol. II,  §S 1091-1095. 

14.  Vol. II,  § 1095;  Warren  ▼•  C.， 
37  Pa.  45. 
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§606.  Attending  Facts. 一 Though  it  is  admitted  that 
this  presumption  is  not  applicable  where  any  fact  besides 
the  mere  taking  of  life  appears"  yet,  as  no  other  case  ex- 
ists, it  is  always  in  practice  applied  where  its  irrelevancy 
is  conceded.  Indeed,  the  common  statement  of  the  pre- 
sumption exhibits  it  mingling  with  explanatory  evidence  ； 
as,  said  Sir  Michael  Foster:  "In  every  charge  of  murder, 
the  fact  of  killing  being  first  proved,  all  the  circumstances  of 
accident,  necessity,  or  infirmity  are  to  be  satisfactorily 
proved  by  the  prisoner,  unless  they  arise  out  of  the  evi- 
dence produced  against  him;  for  the  law  presumeth  the 
fact  to  have  been  founded  m  malice,  until  the  contrary  ap- 
peareth ノ，"  Now,  if  the  explanatory  fact  is  that  the  kill- 
ing was  with  a  deadly  weapon,  a  presumption  already 
stated  applies;  is  and  though  it  leads  to  the  same  result  as 
this  one,  it  is  different,  and  necessarily  supersedes  it.  Or 
if  such  fact  is  that  the  death  was  caused  by  excessive  chas- 
tisement, yet  with  a  rod  not  deadly,  this  raises  the  presump- 
tion of  manslaughter,*®  and  necessarily  supersedes  the  pre- 
sumption under  consideration.  And  if  we  should  consider 
thus  every  possible  form  of  explanatory  matter,  we  should 
find  that  each  had  its  presumption,  superseding  the  one  now 
in  question.  So  that,  in  conclusion,  and  to  sum  all  up,  this 
presumption  is  wrong  in  principle,  it  is  directly  contrary  to 
other  and  well-established  presuinptions  which  annihilate 
it,  and  ii it  were  true  there  is  no  possible  case  to  which  it 
can  be  applied.*^ 


15.  Ante,  §  608. 

16.  See  ante,  §$  599,  600. 

17.  Foster,  255;  Williams  v.  S.， 
6  Neb.  834;  Clarke  v.  S.,  85  Ga.  75; 
S.  V.  Smith,  77  N.  C.  488  ；  C.  v.  Web- 
ster, 5  Cu8h.  295,  52  Am.  D.  711; S. 
V.  Moore  (Del.  Gen.  Sess.  1910),  74 
A.  1112. 

18.  Ante,  §§  601,  602. 

19.  New  Crim.  Law,  11,  S  650 
(1, 2). 

20.  I  cannot  better  illustrate  in 
what  cases  this  question  has  un- 


necessarily and  improperly  arisen 
than  by  the  famous  one  of  C.  v. 
York,  9  Met.  93, In  which  a  very- 
able  bench  of  Judges  disagreed. 
York  had  killed  his  victim  with  a 
very  deadly  weapon,  a  dirk  knife, 
plunged  to  the  heart.  It  was  con- 
tended for  him  that  the  killing  was 
either  in  self-defense  or  in  a  heat 
of  passion,  reducing  it  to  man- 
slaughter. So  there  was  no  scope 
for  a  presumption  applicable  where 
only  a  mere  causing  of  death  ap- 
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§  607.   Continuing  Malice. ~ In  a  case  proper  for  pre- 


pears.  The  trial  court  instructed 
the  jury  that  "when  the  fact  of  kill- 
ing is  proved  to  have  been  com- 
mitted by  the  accused,  and  nothing 
further  is  shown,  the  presumption 
ot law  is  that  it  is  malicious,  and 
an  act  of  murder."  P.  94.  But 
here,  it  is  seen,  more  was  shown, 
yet  the  tribunal  of  review,  by  a  ma- 
jority, held  the  instruction  correct. 
Said  Shaw,  C.  J.:  "The  case  to 
which  the  rule  we  are  now  con- 
sidering applies,  is  one  where  the 
life  of  the  deceased  has  been  taken 
by  the  accused  by  a  voluntary  act, 
.a  wound  inflicted  with  great  vio- 
lence, with  a  deadly  weapon,  and 
upon  a  vital  part."  P.  102.  But  the 
reader  sees  that  the  rule  is  for  a 
case  quite  outside  such  facts.  That 
the  doctrine  actually  adjudged  was 
as  above  stated,  further  appears 
from  the  subsequent  case  of  C.  v. 
Hawkins,  3  Gray,  463.  The  dissent- 
ing opinion  in  York's  Case,  by 
Wilde,  J.,  presents  the  following 
conclusions. "1. That  when  the 
facts  and  circumstances  accom- 
panying a  homicide  are  given  in 
evidence,  the  question  whether  the 
crime  is  murder  or  manslaughter  is 
to  be  decided  upon  the  evidence' 
and  not  upon  any  presumption  from 
the  mere  act  of  killing.  2.  That  if 
there  be  any  such  presumption,  it 
Is  a  presumption  of  fact;  and  if  the 
evidence  leads  to  a  reasonable 
doubt  whether  the  presumption  be 
we"  founded,  that  doubt  will  avail 
in  favor  of  the  prisoner.  3.  That 
the  burden  of  proof,  in  every  crim- 
inal case,  is  on  the  commonwealth 
to  prove  all  the  material  allega- 
tions in  the  indictment;  and  if.  on 


the  whole  evidence,  the  jury  have  a 
reasonable  doubt  whether  the  de- 
fendant is  guilty  of  the  crime' 
charged,  they  are  bound  to  acquit 
him."  P.  133.  And  see  Goodall  v. 
S.. 1 Or.  333,  80  Am.  D.  396;  Mc- 
Daniel  v.  S.,  8  Sm.  &  M.  401, 47  Am. 
D.  93;  S.  V.  Hodge,  50  N.  H.  510, 
526;  U.  S.  V.  Armstrong,  2  Curt  C. 
C,  446;  S.  V.  Patterson,  46  Vt.  308, 
12  Am.  R.  200;  Tweedy  v.  S.,  6 
Iowa,  433;  S.  v.  McCluer,  5  Nev. 
132;  P.  V.  West,  49  Cal.  610;  P.  v. 
Wolf,  95  Mich.  625,  65  N.  W.  357.  In 
a  Michigan  case,  Christiancy,  J. 
well  observed:  "To  give  the  homi- 
cide the  legal  character  of  murder, 
all  the  authorities  agree  that  it 
must  have  been  perpetrated  with 
malice  prepense,  or  aforethought. 
This  malice  is  Just  as  essential  an 
Ingredient  of  the  offense  as  the  act 
which  causes  the  death  ；  without 
the  concurrence  of  both,  the  crime 
cannot  exist;  and,  as  every  man  is 
presumed  innocent  of  the  offense  of 
which  he  is  charged  till  he  is 
proved  to  be  guilty,  this  presump- 
tion must  apply  equally  to  both  in- 
gredients of  the  offense to  the 
malice  as  well  as  to  the  killing. 
Hence,  though  the  principle  seems 
to  have  been  sometimes  over- 
looked,, the  burden  of  proof,  as  to 
each,  rests  equally  upon  the  prose- 
cution, though  the  one  may  admit 
and  require  more  direct  proof  than 
the  other  ；  malice,  in  most  cases, 
not  being  susceptible  of  direct 
proof,  but  to  be  established  by  in- 
ferences more  or  less  strong,  to  be 
drawn  from  the  facts  and  circum- 
stances connected  with  the  killing, 
and  which  Indicate  the  disposition 
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siimptioiis,2i  if  the  malice  of  murder  is  shown  of  a  date 
prior  to  the  homicide,  its  existence  at  the  time  of  it  may  be 
presumed  unless  the  contrary  appeara^^  Intervening  facts 
may  strengthen,  weaken,  or  remove  this  presumption;^* 
or  the  defendant  may  show  that  the  killing  proceeded  from 
a  sudden  provocation,  not  from  the  prior  malice." 

§608.  Other  Presumptions ~ there  are;^  but  they  are 
in  general  such  as  are  explained  in  our  treatment  of  the 
law  of  the  offense  in  "New  Criminal  Law,"  or  are  common 
to  all  departments  of  the  law  of  evidence.  Or  they  may  be 
within  the  expositions  of  the  first  volume.^® 

II.   The  Character,  Conduct,  and  Utterances  of  the 

Deceased. 

§  609.   In  General : ― 

Except  tinder  Special  Facts, 一 developed  in  the  particular 
case,  proof  of  the  character,  conduct,  or  utterances  of  the 
deceased  is  not  admissible  in  trials  for  homicide"  For 
nothing  of  this  sort  will  ordinarily  even  extenuate  a  kill- 
ing. But  the  exceptional  circumstances  now  to  be  ex- 
plained may  require  a  departure  from  the  rule.  Thus, 一 


or  state  of  mind  with  which  It  was 
done."  Maher  v.  P., 10  Mich.  212, 
218,  81 Am.  D.  781. 

21. See  U.  S.  v.  Armstrong,  2 
Curt  C.  C.  446;  Bird  v.  S., 14  Ga. 
43;  P.  V.  Bodine, 1 Denio,  281. 

22.  S.  V.  Johnson, 1 Ire.  354,  35 
Am.  D.  742;  S.  v.  Hildreth,  9  Ire. 
429,  51 Am.  D.  864;  Weed  v.  P.,  3 
Thomp.  &  C.  50;  Faire  v.  S.,  68  Ala. 
74.  See  S.  v.  Tilly,  3  Ire.  424;  Long 
V.  S.,  52  Miss.  23. 

23.  McCoy  v.  S.,  25  Tex.  33,  78 
Am.  D.  520. 

24.  S.  V.  Johns,  2  Jones  (N.  C.) 
247,  64  Am.  D.  582;  S.  v.  Barnwell, 
80  N.  C.  466. 

25.  Blackburn  v.  S.，  23  Ohio  St 
146;  C.  V.  Harman,  4  Pa.  269;  Watt 
V.  P., 126  ni. 9, 18  N.  E.  340;  Wil- 


liams V.  S.,  64  Md.  884, 1 A.  887; 
Johnson  v.  S.， 17  Ala.  618;  Tiffany 
V.  C, 121 Pa.  165,  6  Am.  St.  775, 15 
A.  462;  S.  V.  Cblng  Ling, 16  Or.  419, 
18  P.  844;  Davidson  v.  S., 136  Ind. 
254,  84  N.  E.  972. 

26.  Vol. 11，  S§ 1096-1131. 

27.  S.  V.  Hogue,  6  Jones  (N.  C.) 
381;  Newcomb  v.  3.,  37  Miss.  383; 
S.  V.  Barfield,  8  Ire.  344;  Quesen- 
berry  v.  S.，  3  Stew.  &  P.  308;  C.  v. 
Ferrigan,  44  Pa.  386;  Chase  v.  S" 
46  Miss.  683,  703;  Walt  v.  P.,  46 
Colo.  136, 104  P.  89;  Pride  v.  S., 133 
Oa.  438,  66  S.  E.  259;  Presftley  v. 
S., 182  Ga.  164,  63  S.  E.  784;  Bird- 
well  V.  U.  S.,  4  Okla.  Cr.  Ap.  472, 
113  P.  205;  S.  V.  Raice,  24  S.  D. Ill, 
123  N.  W.  708. 
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§  610.  Under  a  Claim  of  Self-defense, ~ where  the  neces- 
sity of  the  defendant's  resorting  to  it  should  be  judged  of 
by  the  facts  as  they  appeared  to  him,  whatever  they  truly 
were,28  he  may  give  in  evidence  whatever  he  knew  of  the 
character,  prior  conduct,  threats,  or  other  utterances  of  the 
person  with  whom  he  was  contending,  which,  not  as  show- 
ing that  the  man  was  bad,  but  that  in  the  special  instance 
and  circumstances  he  was  dangerous,  might  reasonably 
have  place  among  the  considerations  guiding  his  actions.*^ 
On  the  other  hand, 一 

§611.  What  was  Unknown— to  the  defendant  cannot 
thus  be  shown  ；  because  it  is  impossible  he  should  have 
acted  upon  it.ao  We  have  seen  that  one  may  rely  upon  what 
he  did  not  know*^  when  its  effect  is  to  prove  the  absence 
of  any  wrong  or  injury;  because  then  the  criminal  act  did 
not  concur  with  the  criminal  intent,  both  of  which  are  es- 
sential in  crime"  But  here,  where  the  act,  namely,  the 
homicide,  has  been  committed,"  and  the  further  inquiry  re- 
lates simply  to  the  mental  condition  prompting  it,  only 
what  the  doer  knew  is  relevant;  for  that  alone  could  have 


28.  New  Crlm.  Law,  I,  SS  303, 
305.  874;  II，  §$  653,  654;  Childers 
V.  S.,  30  Tex.  Ap. 160,  28  Am.  St. 
899. 

29.  S.  V.  Turpln,  77  N.  C.  473; 
S.  V.  Bryant,  55  Mo.  75;  S.  v.  Keene, 
50  Mo.  357;  S.  V.  Dodson,  4  Ore. 
64;  Eiland  v.  S.,  52  Ala.  322; 
Horbach  v.  S.，  43  Tex.  242;  P.  v. 
Lombard, 17  Cal.  316;  Palmore  v. 
S.,  29  Ark.  248;  P.  v.  Williams, 17 
Cal.  142;  S.  V.  Robertson,  80  La. 
Ann.  340;  S.  v.  Matthews,  78  N.  C. 
523;  Long  v.  S.,  52  Miss.  23;  Ho ト 
loway  V.  C, 11 Bush.  344;  Howell 
V.  S.,  5  Ga.  48;  XT.  S.  v.  Rice, 1 
Hugihes,  560;  Powell  v.  S.，  52  Ala. 
1; P.  V.  Anderson,  89  Cal.  703; 
Noles  V.  S.,  26  Ala.  31, 62  Am.  D. 
711;  Com.  V.  Bright.  23  Ky.  L. 192. 
ee  S.  W.  604;  S.  v.  Klmbrell, 151 


N.  C.  702.  66  S.  E.  208;  Darnell  v. 
State,  50  Tex.  Cr.  Ap.  585, 126  S. 
W. 1122;  S.  V.  Barksdale, 122  La. 
788,  48  So.  264;  S.  v.  Hanlon,  3S 
Mont.  557, 100  P.  1035;  Green  v.  XL 
S.,  2  Okla.  Cr.  55, 101 P.  112. 

30.  P.  V.  Osmond, 138  N.  Y.  80， 
33  N.  E.  739;  Polin  v.  S., 14  Neb. 
540, 16  N.  W.  898;  S.  v.  Downs,  91 
Mo. 19,  3  S.  W.  219;  S.  v.  Rollins^ 
113  N.  C.  722, 18  S.  E.  294;  C.  v. 
Straesser, 153  Pa.  451， 26  A. 17; 
Redus  V.  P., 10  Colo.  208， 14  P.  323; 
Grissom  v.  S.，  8  Tex.  Ap.  386;  S.  v. 
Churchill, 52  Wash.  210, 100  P.  309; 

31.  New  Crim.  Law,  I,  S§  325， 
434. 

32.  lb.;  S§  204  et  seq"  438,  440， 
441. 

38.   Ante,  §  609. 
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influenced  his  mind,  or  in  any  way  contributed  to  the 
doing" 

To  particularize, 一 

§  612.    Specially  of  the  Character  of  the  Deceased : — 

The  Prosecutor ~ cannot  affirmatively  show  that  the 
person  slain  was  of  good  or  peaceable  character"  But  in 
rebuttal  tnis  evidence  is  competent  if  the  opposite  has  been 
testified  to  for  the  defense,^?  or  sometimes  if  self-defense  is 
in  issue, 38  but  not  a  character  acquired  after  the  homi- 
cide 39  or  too  long  before" 

§  613. 1. Not  even  the  Defendant, ~ it  is  believed,  may 
bring  forward  in  evidence  the  bad  character  of  the  deceased 
in  general,  where  he  does  not  particularize  the  trait,  or 
prove  an  evil  trait  not  related  to  the  special  matter  of  the 
defense."   Even  he  cannot  show  the  trait  until a  founda- 


34.  S.  V.  Meader.  47  Vt.  78;  S. 
V.  Dumphey,  4  Minn.  438;  Carr  v. 
S., 14  Ga.  358;  P.  v.  Henderson,  28 
Cal.  465;  Peterson  v.  S.,  50  Ga. 
142;  S.  V.  Maloy,  44  Iowa,  104;  S. 
V.  McCoy,  29  La.  Ann.  593;  Edgar 

S.,  43  Ala.  45;  S.  v.  Gregor,  21 
La.  Ann.  473;  Atkins  v.  S., 16  Ark. 
568;  S.  V.  Smith, 12  Rich.  430. 

35.  S.  V.  McCarthy,  43  La.  Ann. 
541, 9  So.  493. 

36.  S.  V.  Potter, 13  Kan.  414; 
Dock  V.  C,  21 Grat.  909;  Pound  v. 
S.,  43  Ga.  88;  P.  v.  Anderson,  39 
Cal.  703;  Ben  v.  S.,  37  Ala.  103;  P. 
V.  Bezy,  67  Cal.  223;  McKeone  v. 
P.,  6  Colo.  346;  Jones  v.  P.,  6  Colo. 
452,  45  Am.  R.  526;  Twltty  v.  S., 
168  Ala.  59,  53  So.  308;  Bloomer 
V.  S.,  75  Ark.  297,  87  S.  W.  438; 
Turner  v.  S., 131 Ga.  761, 63  S.  E. 
294;  Kelly  v.  P.,  229  111. 81, 82  N. 
E. 198. 

37.  Pound  V.  S.,  supra;  Graves  v. 
S., 14  Tex.  Ap. 113;  Bryant  v.  S"  95 
Ark.  239, 129  S.  W.  296：  S.  v.  Wood- 
ward, 191 Mo.  617,  90  S.  W.  90; 


Earles  v.  S.，  52  Tex.  Or.  140, 106  S. 
W. 138;  Canon  v.  S.,  59  Tex.  Cp- 
Ap.  398, 128  S.  W. 141. 

38.  S.  V.  Pettlt, 119  Mo.  410,  24 
S.  W. 1014;  Pate  v.  S., 162  Ala.  32, 
50  So.  357;  S.  V.  Wiggins,  7  Pen. 
(Del.)  127.  76  A.  632;  S.  v.  Rut- 
ledge,  135  Iowa,  581， 113  N.  W.  461; 
S.  V.  Green,  229  Mo.  642, 129  S.  W. 
700;  S.  V.  Roderick,  77  Ohio,  301. 82 
N.  E.  282. 

39.  Skaggs  V.  S.,  31 Tex.  Cr.  563, 
21 S.  W.  257. 

40.  Vol. 11，  § 1118;  May  v.  P.,  8 
Colo.  210,  6  P.  816. 

41.  Plasters  v.  S.' 1 Tex.  Ap.  673, 
683;  Fahnestock  v.  S.,  23  Ind.  231, 
238;  S.  V.  Smith, 12  Rich.  430.  443; 
Abbott  V.  P.,  86  N.  Y.  460;  Spivey 
V.  S.,  58  Miss.  858;  Bowles  v.  S., 
58  Ala.  335;  S.  v.  Mitchell, 41 La. 
Ann.  1073,  6  So.  785;  Baker  v.  S.» 
122  Ala. 1, 26  So.  194;  Smith  v.  S., 
142  Ala. 14,  39  So.  329;  Burnett 
P.,  204  111.  208,  68  N.  E.  505,  66 
L.  R.  A.  304,  98  Am.  St.  206. 
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tion  for  it  is  laid  in  the  contentions  and  other  proofs  of  the 
case."  But ~ 

2.  When  the  Foundation — is  thus  laid," _ as,  when  he, 
claiming  to  have  acted  in  self-defense,  has  shown  that  the 
deceased  attacked  him," ~ he  may  then  give  evidence  of  a 
generally  known  evil  trait  of  a  sort  which  might  properly 
influence  his  conduct;"  as,  that  the  attac]piig  person  was 
in  character  quarrelsome  and  dangerous."  On  the  other 
hand, ~ 


42.  Stevens  v.  S" 1 Tex.  Ap.  591; 
S.  V.  Riddle,  20  Kan.  711; S.  v. 
Brlen, 10  La.  Ann.  453;  S. 
Dumphey,  4  Minn.  438;  S. 
Meader,  47  Vt  78;  P.  Williams, 
17  Cal.  142;  Blland  v.  S.,  62  Ala. 
322;  Wesley  v.  8.,  37  MIbb.  327,  76 
Am.  D.  62;  S.  Jackson, 12  La. 
Ann.  679;  S.  v.  Thawley*  4  Harring. 
(Del.)  562;  Jolly  v.  8., 18  Sm.  ft  M. 
228;  S.  V.  Tilly,  8  Ire.  424;  S. 
Duncan,  6  Ire.  236;  Drake  v.  8， 
75  Ga.  413;  Walker  S.,  28  Tez. 
AiK  603;  Roten  v.  S.,  31 Fla.  514, 12 
So.  910;  Bvera  v.  S，,  31 Tex.  Cr.  318, 
37  Am.  St  811, 20  S.  W.  744;  S. 
Labuzan,  87  La.  Ann.  489;  S.  v. 
Janvier,  37  La.  Ann.  644;  S.  v.  Jack- 
eon,  37  La.  Ann.  896;  Oder  C,  80 
Ky.  32;  Williams  v.  S., 14  Tex.  Ap. 
102,  46  Am.  R.  237;  S.  v.  Bird  well, 
36  La.  Ann.  859;  S.  v.  Watson,  86 
La.  Ann.  148;  S.  v.  Jackson,  33  La. 
Ann.  1087;  Roberts  v.  8.,  6  Tex.  Ap. 
141; S.  V.  Chavls,  80  N.  C.  853;  Com. 
V.  Rivet,  205  Mass.  464,  91 N.  E.  877; 
Seaborn  v.  Com.,  25  Ky.  L.  2203,  80 
S.  W.  223. 

43.  lb.;  Palmore  v.  S.,  29  Ark. 
248;  Horbach  v.  S.,  43  Tex.  242; 
S.  V.  Downs,  91 Mo. 19,  8  S.  W.  219; 
Jackson  v.  S.,  90  Ala.  690,  8  So. 
862;  S.  V.  Turner,  29  S.  C.  84, 13 
Am.  St.  706,  6  S.  E.  891;  Lang 
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S.,  84  Ala. 1, 6  Am.  St.  824,  4  So. 
193;  Gardner  v.  S„  90  Qa.  810,  86 
Am.  St  202, 17  S.  B.  86;  Garner 
S.,  28  Fla.  113,  29  Am.  St  232,  9 
So.  835;  King  v.  S.,  90  Ala.  612,  8 
So.  856;  Hudson  S"  6  Tex.  Ap. 
565,  82  AnL  R.  693;  King  v.  S.,  66 
Ark.  604, 19  S.  W. 110;  S.  ▼•  Hay- 
den,  83  Mo.  198;  P.  Stock, 1 
Idaho,  n.  b.,  218;  S.  v.  Ford,  37  Jjbl 
Ann.  443;  S.  v.  Banner, 149  N.  C. 
51 も 63  S.  E.  84;  S.  v.  Peterson, 149 
N.  C.  533,  63  S.  E.  87. 

44.  S.  V.  Robertson,  30  La.  Ann. 
340;  Reg.  V.  Macarthy,  8  Rubs. 
Crimes  (5th  Eng.  Ed.)  361»  note; 
Davidson  P.,  4  Colo.  146.  And 
see  the  argument  of  counsel  In 
Pfomer  v.  P.,  4  Par.  Cr.  668,  680 
et  seq.;  S.  v.  McDanlel, 68  S.  C. 
304,  47  S.  E.  384, 102  Am.  St.  661. 

45.  Ante,  %  610;  Reg.  v.  Macarthy* 
Biipra;  Martin  v.  S.'  90  Ala.  602,  24 
Am.  St  844,  8  So.  858;  Mulkey  v.  8., 
6  Okla.  Cr.  Ap.  75, 113  P.  632. 

46.  S.  V.  Robertson,  supra;  S. 
Meader,  47  Vt.  78;  S.  v.  Keene,  60 
Mo.  367;  S.  V.  Bryant,  65  Mo.  76; 
S.  V.  Turpln,  79  N.  C.  473;  Childen 
V.  S.,  30  Tex.  Ap.  160，  28  Am.  St 
899;  S.  V.  Graham,  61 Iowa,  608, 16 
N.  W.  743;  Doyal  v.  S.,  70  Ga.  134, 
147;  Williams  v.  S.，  74  Ala. 18； 
Moore  v.  S., 15  Tex.  Ap. 1; S.  ▼• 
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§  614.  Where  the  Defendant  made  the  Attack,— as  ap- 
pearing on  the  direct  proofs,  and  he  persisted  in  the  quar- 
rel, evidence  of  the  quarrelsome  character  of  the  deceased 
is  not  admissible."  For  one  has  no  greater  right  to  attack 
or  kill a  quarrelsome  body  than  a  peaceable;  but  in  self-de- 
fense, a  man  set  upon  may  adapt  his  measures  to  the  seem- 
ing danger,  which  increases  with  the  dangerous  character 
of  the  assailant. 

§615.  Limits  of  Doctrine. ~ These  cases,  wherein  it  is 
plain  which  party  made  the  attack,  with  the  concltision  that 
the  deceased's  quarrelsomeness  may  be  shown  when  the 
one  did,  not  when  the  other,  present  the  doctrine  clearly 
and  justly.  But  evidence  to  the  dangerous  character  may 
be  admissible  though  it  is  not  proved  from  which  side  the 
original  aggression  came."  Then  the  question  becomes 
more  difficult.  We  have  seen  what  is  the  principle  ；  namely, 
that  the  character  of  the  one  party,  as  known  to  the  other, 
may  be  shown  when,  and  only  when,  it  might  lawfully  in- 
fluence the  latter  ，8  conduct.  The  facts  of  cases  vary,  and 
so  in  a  degree  will  the  opinions  of  different  judges  on  the 
same  facts.  A  minuter  looking  into  the  varying  cases 
would  little  benefit  the  reader.*^  Still, 一 


Gooch,  94  N.  C.  987.  A  city  mar- 
shal accused  of  murder,  may  show 
general  character  of  deceased  for 
ylndictlveiieBs  and  hostility  to  his 
class.  S.  V.  Spangler,  64  Kan.  661, 
68  P.  89. 

47.  P.  V.  Garbutt, 17  Mich.  9,  97 
Am.  D. 162;  Prltchett  v.  S.,  22  Ala. 
89,  68  Am.  D.  260.    But  see  S. 
Net 仁 60  WlB.  524,  7  N.  W.  844;  S. 

McNeely,  34  La.  Ann.  1022;  S.  v. 
Weathers, 127  La.  930,  64  So.  290. 

48.  See  and  compare  S.  v.  Bryan 仁 
65  Mo.  75;  S.  V.  Tnrpln,  77  N.  C. 
473;  S.  V.  Harris,  69  Mo.  650;  C. 
V.  Flanlgan.  8  Phlla.  430;  P. 
Edwards,  41 Cal.  640;  Fields  v.  S., 
47  Ala.  603, 11 Am.  R.  771; S.  v. 
Keene,  50  Mo.  857;  Quesenberry  v. 


S.,  3  Stew,  ft  P.  308;  Rlppy  S.^ 
2  Head'  217. 

49.  Thomas  v.  P.,  67  N.  Y.  218; 
P.  V.  Lombard, 17  Cal.  316;  Prldgen 
V.  S.,  81 Tex.  420;  S.  v.  Elkins,  63： 
Mo.  159;  3,  V.  Brown,  68  Mo.  439; 
Marts  V.  S"  26  Ohio  St  162;  Prltch- 
ett S"  22  Ala.  39;  S.  v.  Matthews^ 
78  N.  C.  528;  S.  Field, 14  Me. 
244,  249,  31 Am.  D.  52;  C.  Mead' 
12  Gray,  167,  169,  71 Am.  D.  741 
(partly  overruled  in  C.  v.  Barnacle,. 
134  Mass.  215,  217)  ；  Franklin  v. 
S.,  29  Ala. 14, 17;  Dupree  v.  8"  S3^ 
Ala.  880,  73  Am.  D.  422;  Payne 
C" 1 Met  Ky.  370;  Rippey 
V.  S.,  2  Head,  217;  Pfomer  P.,  4 
Par.  Cr.  558;  S.  Floyd,  6  Jonea 
(N.  C.)  892;  S.     Tackett, 1 Hawks, 
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§616.  Attacking  Party  UncertaiiL 一 It  is  reasonably 
well  established,  in  a  case  of  doubt  by  which  party  the  at- 
tack was  made,  yet  the  defendant  claims  to  have  acted  in 
self-defense,*^^  that  then,  the  whole  evidence  being  circxun- 
stantial,"  he  may  prove  what  he  knew  of  the  dangerous 
character  of  the  person  whose  life  he  took"  This  case 
seems  to  stand  on  reasons  other  than  those  just  explained. 

§  617.  The  Nature  and  Proof  of  ' '  Character'  —were,  as 
to  another  question,  explained  in  the  first  volume"  Here, 
as  there,  character  does  not  consist  of  individual  acts,  and 
they  cannot  be  shown  in  evidence."  While  differing  from 
reputation,  it  is  evidenced  thereby;  so  that  a  witness  should 
testify  to  what  others,  say  of  it,  not  to  his  own  opinion 
thereon"  . 

§618.   Prior  Conduct  and  Acts  of  the  Deceased : ― 

In  General  Terms, ~ prior  acts  of  the  deceased,  when  con- 
nected with  the  transaction  in  which  his  life  was  taken,  are 
competent  in  explanation  of  the  killing;    as,  that  the  day 


210;  Cotton  V.  S.,  31 MIbb.  504;  P. 
V.  Butler,  8  Cal.  435;  Haynes  S., 
17  6a.  465;  C.  v.  Hllllard,  2  Gray, 
294. 

60.  Monroe  v.  S.，  5  Oa.  86；  S. 
HickB,  27  Mo.  588;  Quesenberry  v. 
S.,  8  Stew,  ft  P.  808. 

51. S.  V.  Barfleld,  8  Ire.  344. 

52.  Dukes  v.  S., 11 Ind.  557,  565, 
71 Am.  D.  370;  P.  v.  Murray, 10 
Cal.  309.  See  Fahnestock  v.  S"  23 
Ind.  231,  237,  238;  Wise  S.,  2  Kan. 
419,  85  Am.  D.  595;  Harxnan  v.  8" 
3  Head,  243;  S.  ▼•  Turpln,  77  N.  C. 
473;  S.  V.  Pearce, 15  Nev.  188. 

63.  Vol. II,  S8 1117,  1118. 

64.  Alexander  v.  C, 105  Pa. 1; 
S.  V.  PefferB,  80  Iowa,  680;  Stalcup 

S., 146  Ind.  270,  45  N.  E.  884; 
Thornton  v.  S" 107  Ga.  683,  83  S.  B. 
673. 

65.  Vol. II,  S 1117;  Harrison 
C"  79  Va.  874,  62  Am.  R.  634;  Jack- 


son V.  S.,  77  Ala. 18;  Branch  v.  S" 
15  Tex.  Ap.  96;  Eggler  v.  P"  66 
N.  Y.  642;  Pratt  ▼•  S.,  56  Ind.  179; 
S.  V.  Baker,  80  La.  Ann.  1134; 
Franklin  v.  S.,  29  Ala. 14;  Thomas 
V.  P.,  67  N.  Y.  218,  223;  S.  v. ひ lass, 
5  Ore.  73;  Wright  v.  8.,  43  Tex.  170; 
Carr  v.  8., 14  Ga.  358;  S.  v.  Colyin, 
226  Mo.  446, 126  S.  W.  448. 

56.  P.  V.  Harris,  95  Mich.  87,  54 
N.  W.  648;  Myers  v.  62  Ala.  699; 
S.  V.  Smith, 12  Rich.  430,  448;  Lds- 
ter  V.  S.,  3  Tex.  Ap. 17;  S.  v.  Tester- 
man,  68  Mo.  408;  Reynolds  S., 
1 Kelly,  222.  For  circumstances  in 
which  they  are  not  competent,  see 
S.  Jefferson,  43  La.  Ann.  996, 10 
So.  199;  Brlnkley  v.  89  Ala.  84, 
18  Am.  St.  87,  8  So.  22;  P.  Claris 
84  CaL  573,  24  P.  813;  S.  v.  SuUivan, 
51 Iowa,  142,  60  N.  W.  672;  Bond  v. 
S.,  21 Fla.  788;  S.  v.  Thomas, 151 
la.  572, 132  N.  W.  61; S.  Groiby* 
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before,  he  had  been  quarrelsome  and  violent,  had  attacked 
a  third  person,  and  on  the  defendant's  interfering  to  sepa- 
rate them,  had  threatened  him,?  More  particularly  as  to ~ 

§  619.    Threats  by  the  Deceased : — 

One  has  no  Right ~ to  seek  out  and  kill  another  who  has 
threatened  his  life.  The  law's  step  for  him  is  rather  to 
compel  the  other  to  find  sureties  of  the  peace  or  lie  in 
prison.  Or,  if  the  two  meet,  he  must  not  inflict  on  the  other 
any  violence  as  in  self-defense  until  there  has  been  some 
overt  act  evincing  a  present  purpose  to  carry  out  the  threat. 
But  when  such  act  is  done,  and  the  danger  appears  immi- 
nent,  the  self-defense  may  begin*®  Therefore, ― 

§  620. 1. When  not  Admissible.— If  in  violation  of  this 
rule,  the  threatened  person  kills  the  other  who  has  made 
no  overt  demonstration  against  him,  he  cannot  even  lay  be- 
fore the  jury  the  known  threats  on  which  ne  thus  unlaw - 
fully  acted 戶 So  that— 

2.  Only  after  a  Foundation ~ for  the  admission  of 
threats  has  been  laid  in  the  contentions  or  proofs,  showing 
special  grounds,  will  they  be  received や But ~ 


88  S.  C.  98,  70  S.  E.  440.  But  not 
Bpeciflc  acts  of  crime.  Chaplin  v. 
Com., 142  Ky.  782, 135  8.  W.  298. 

67.  S.  V.  Smith,  supra.  And  see 
Campbell  v.  P., 16  111. 17;  Holler  v. 
8.,  37 .  Ind.  57, 10  Am.  R.  74;  P.  v. 
Turley,  50  Cal.  469;  Bird  v.  S.,  65 
Ga.  317;  KelBoe  v.  8.,  47  Ala.  573; 
Holloway  v.  C.， 11 Bush,  344;  Fahne- 
stock  V.  8.,  23  Ind.  231，  238;  S.  v. 
Dodson,  4  Ore.  64. 

58.  Nash  v.  8.,  2  Tex.  Ap,  362; 
Holloway  v.  C, 11 Bush,  344;  U.  S. 
V.  Rice, 1 Hughes,  560;  Peck  v.  S., 
5  Tex.  Ap.  611;  Prltchett  v.  S.，  22 
Ala.  39,  58  Am.  D.  250;  P.  v.  Arnold, 
16  Cal.  476;  Allen  v.  S., 17  Tex.  Ap. 
637;  P.  V.  Cook,  39  Mich.  236,  33 
Am.  R.  380;  Alexander  v.  8.，  25 
Tex.  Ap.  260,  8  Am.  St  438;  S.  v. 


Spell, 38  La.  Ann.  20;  Thompson  v. 
S"  6  Okla.  Cr.  50, 117  P.  216. 

59.  S.  V.  Alexander,  66  Mo.  148; 
S.  V.  Brown,  63  Mo.  439;  S.  v.  Tay- 
lor, 64  Mo.  358;  Holly  v.  S.,  55  Miss. 
i2i;  V,  S.  V.  Leighton,  3  Dak.  29; 
U.  S.  V.  Knowlton,  3  Dak.  58：  Tur- 
pin  V.  S"  55  Md.  462.  And  Bee  P.  v. 
Turley.  50  Cal.  469;  Bird  v.  S.,  55 
Ga.  317;  RagBdale  v.  S., 134  Ala. 
24,  32  So.  674;  Osbum  v.  8.， 164  Ind. 
262,  73  N.  B.  601. 

60.  Ante,  §S  609-611,  613;  S.  v. 
Ridgely,  2  Har.  ft  McH.  120, 1 Am. 
D.  372;  S.  V.  Jackson, 17  Mo.  544, 
59  Am.  D.  281;  Halbert  v.  S.,  31 
Tex.  357;  P.  v.  Glenn, 10  Cal.  32; 
Williams  V.  8.，  2  Tex.  Ap.  271; S.  v. 
Bouvy, 124  La.  1054,  50  So.  849.  Ex 
parte  Fraley,  4  Okla.  Cr.  Ap.  91, 111 
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§621. 1. If  the  Defendant's  Contention— is,  for  ex- 
ample, that  the  alleged  killing  was  in  self-defense,  or  was 
only  manslaughter,  Tie  may  prove  that  before  the  encounter 
the  deceased  had  made  threats  against  his  person  or  life, 
and  they  had  been  communicated  to  him;  "as  tending," 
said  Coleman,  J""i  "to  show  that  in  the  assault  on  the  de- 
ceased he  may  have  acted  under  a  just  fear  of  danger  to  his 
own  life."  62  Yet— 

2.  If  he  did  not  know ~ of  the  threats,  the  ground  of 
their  admissibility  fails,  and,  at  least  under  all  ordinary 
circumstances,  they  should  be  rejected"  Also, 一 


p.  662;  White  v.  S.,  4  Okla.  Cr.  Ap. 
143,  111  P.  1010;  Black  v.  S"  84  Ark. 
121. 104  S.  W. 1104;  P.  V.  Quimby, 
6  CaL  Ap.  482,  92  P.  493;  Warford 
V.  P.,  41 Colo.  203,  92  P.  24;  S.  v. 
DaTiB,  51 Ore.  136,  96  P.  44;  Dunn 
V.  S., 143  Ala.  67,  39  So.  147;  BUls 
V.  S., 152  Ind.  326,  52  N.  E.  82;  S. 
V.  Burton,  63  Kan  602,  66  P.  633;  S. 
V.  Frierson,  51 La.  Ann.  706,  25  So. 
396;  S.  V.  Perloux, 107  La.  601, 31 
So.  1016;  S.  V.  Byrd, 121 N.  C.  684, 
28  S.  E.  353. 

61.  Powell V.  S.. 19  Ala.  577,  581. 

62.  Pitman  v.  S.,  22  Ark.  354, 
357;  Hudgins  v.  S.,  2  Kelly,  173; 
Williams  V.  P.,  54  111.  422;  Dupree 
V.  S.,  33  Ala.  380,  73  Am.  D.  422; 
Monroe  v.  S.,  5  Ga.  85;  S.  v.  Har- 
rington, 12  Nev.  125;  S.  v.  Lee,  66 
Mo.  165;  Howell  v.  S.，  5  Ga.  48; 
Powell V.  S.'  52  Ala. 1; S.  v.  Dodson, 
4  Ore.  64;  S.  v.  Abbott,  8  W.  Va. 
741;  King  V.  S.，  9  Tex.  Ap.  515;  S. 
V.  Coella,  3  Wash.  99，  28  P.  28; 
Wood  V.  S.,  92  Ind.  269;  S.  v. 
HaiTod. 102  Mo.  590, 15  S.  W.  373; 
P.  V.  Travis,  56  Cal.  251;  Hawthorne 
V.  S.，  61 Miss.  749.  And  see  P.  v. 
Rector, 19  Wend.  569;  Campbell  v. 
P., 16  ni. 17;  Ballard  v.  S.,  31 Fla. 
266， 12  So.  865.    Even  communi- 


cated threats  are  not  In  all  circum- 
stances admissible.  Payne  v.  S.»  60 
Ala.  80;  Thomas  v.  S., .11 Tex.  Ap. 
315;  P.  V.  Taing.  53  Cal.  602;  Leigh 
V,  P., 113  111.  372;  West  v.  S., 18 
Tex.  Ap.  640;  Smith  v.  S.,  25  Fla. 
517,  6  So.  482;  P.  v.  Halliday,  6 
Utah,  467, 17  P.  118;  Hinson  v.  B., 
66  Miss.  632,  6  So.  463;  Ridgell  v. 
S., 1 Ala.  Ap.  94,  55  So.  327;  Rouse 
V.  S., 135  Ga.  1910.  227,  69  S.  E. 180； 
S.  V.  Burton,  63  Kan.  662,  66  P.  633; 
S.  V.  Davis, 127  La.  263,  53  So.  558; 
S.  V.  Werner, 128  La. 1, 54  So.  402; 
S.  V.  Smith, 164  Mo.  567,  65  S.  W. 
270;  Saunders  v.  S.,  4  Okla.  Cr.  Ap. 
264,  111  P.  965;  Offltt  V.  S.,  5  Okla. 
Cr.  Ap.  48, 113  P.  554. 

63.  Ante,  §  611;  Keener  v.  S.， 18 
Ga.  194,  63  Am.  D.  269;  Atkins  v. 
S., 16  Ark.  568;  Newcomb  v.  S.，  37 
MiBS.  383;  Lingo  v.  S..  29  Ga.  470; 
Coker  v.  S.,  20  Ark.  53;  Powell  v. 
S., 19  Ala.  577;  Carr  v.  S.' 14  Ga. 
358;  P.  V.  Henderson,  28  Cal.  465; 
Peterson  v.  S.,  50  Ga.  142;  S.  v. 
Gregor,  21 La.  Ann.  473;  S.  v.  Mc- 
Coy, 29  La.  Ann.  593;  S.  v.  Maloy, 
44  Iowa,  104;  Edgar  v.  S.,  43  Ala. 
45;  P.  V.  Arnold, 15  Cal.  476;  S.  v. 
Harris,  59  Mo.  550;  Hudgins  v.  S., 
2  Kelly,  173;  S.  v.  Jackson, 17  Mo. 


1606  New  Criminal  Pbocbdube.        §^  622, 623 


3.  Recent ~ must  be  the  threats  to  be  thus  admissible. 
The  decisions  have  fixed  no  limit  of  time;"  probably  none 
is  possible.  In  reason,  they  should  not  be  of  so  long  ago 
that  presumably  the  prompting  evil  mind  has  relented" 
Hence, ― 

§622.  If  there  are  Repeated  Threats, ~ extending 
through  a  considerable  period,  and  together  they  constitute 
one  series  of  acts,  the  earlier  may  be  shown  in  connection 
with  the  later,  when  any  are  admissible"  And  if  a  part 
only  are  known  to  the  prisoner,  the  uncommunicated  ones 
may  be  given  in  evidence  with  the  others"  The  doctrine 
of  the  res  gestae  ®®  and  some  other  consideration  support 
this  proposition. 

§  623.  Threats  and  other  Utterances  of  the  Deceased  as 
of  the  Res  Gestae  and  as  Dying  Declarations : ― 

1. Not  a  Party ~ to  the  prosecution  is  the  deceased  per- 
son, so  that  the  law  looks  upon  ms  utterances  as  hearsay. 
And  except  as  to  dying  declarations"  the  fact  that  he  is 
dead  does  not  render  admissible  what  would  not  be  if  he 
had  survived  and  the  prosecution  were  for  the  battery  J** 
The  case  is  the  common  one  of  lost  evidence,  the  recovery 
whereof  is  beyond  human  power.   Therefore ― 


544,  69  Am.  D.  281; S.  v.  Rldgely,  2 
Har.  &  McH.  120, 1 Am.  D.  372;  P. 
V.  Garbutt, 17  Mich.  9,  97  Am.  D. 
162;  S.  V.  Ryan,  30  La.  Ann.  1176. 
See  post,  §  627;  Fuller  v.  S.,  30  Tex. 
Ap.  559;  S.  V.  Perloux, 107  La.  601, 
31 So.  1016;  S.  V.  Smith, 164  Mo. 
567,  65  S.  W.  270;  Saeser  v.  S" 129 
Ga.  541, 59  S.  E.  255;  Henson  v.  S., 
112  Ala.  41, 21 So.  79;  P.  v.  Farley. 
124  Gal.  594,  57  P.  571;  P.  v.  Lyons, 
7  Ida.  530,  64  P.  236;  Ellis  v.  S.. 152 
Ind.  326,  52  N.  E.  82;  S.  v.  Byrd, 121 
N.  C.  684,  28  S.  E.  353;  S.  v.  Gush- 
ing, 17  Wash.  544,  50  P.  512.  Contra, 
Echols  V.  S.  (Miss.  1911), 55  So. 
485. 

64*.   Monroe  v.  S.,  5  Ga.  85;  S.  v. 


Jackson, 17  Mo.  544;  S.  v.  Hays,  23 
Mo.  287.  See  Keener  v.  S" 18  Qa. 
194;  Stafford  v.  S.,  50  Fla.  134,  39 
So.  106;  S.  V.  Beckner, 194  Mo.  281, 
91 S.  W.  892. 

65.  And  see  Vol. II,  §§ 1110, 1111. 

66.  S.  V.  Sloan,  47  Mo.  604,  610. 

67.  CornellUB  v.  C, 15  B.  Monr. 
539;  S.  V.  Turpin,  77  N.  C.  473; 
Davidson  v.  P.,  4  Colo.  145.  And  see 
Thrasher  v.  S.,  3  Tex,  Ap.  281; 
Aycock  V.  S.,  2  Tex.  Ap.  381. 

68.  Vol. II,  1083,  1084. 
69   Vol. II,  § 1207  et  seq. 

70.  Vol. II,  § 1082;  C.  V.  Dens* 
more, 12  Allen,  535，  537,  538;  Lund 
V.  Tyngsborough,  9  Gush.  36»  40. 
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2.  The  Declarations  of  the  Deceased, ~ as  of  any  other 
third  person,  when  not  of  the  res  gestae,  or  dying  declara- 
tionsy  or  commmiicated  to  the  defendant  so  as  possibly  to 
influence  his  conduct,  are  excluded  by  rules  which  are  sup- 
posed to  promote  justice  on  the  whole;  at  all  events,  which 
have  become  parts  of  the  common  law,  not  within  the  dis- 
cretion of  the  courts  to  set  aside.  Hence,  they  are  not  ad- 
missible" But ~ 

§  624.  The  Dying  Declaration— of  the  deceased  are,  in 
these  cases  of  homicide,  and  within  limits  explained  in  the 
first  volume,  admissible  as  an  exception,  and  the  only  one, 
to  the  rules  governing  other  criminal  causes."  Common 
to  all  causes,  criminal  and  civil,  are  the  doctrines  of  the ~ 

§  625. 1, Res  Oestae. ~ A  general  view  of  the  law  of  the 
res  gestae 一 that  is,  of  the  admissibility  in  evidence  of  the 
whole  of  .a  transaction  any  part  of  which  is  duly  shown  to 
the  jury ~ appears  in  the  first  volume.  The  transaction 
need  not  be  on  one  day,  but  it  may  be  continuous,  from  day 
to  day."  Within  which  doctrine, 一 

2.  Contemporary  Utterances, ~ including  threats  and 
declarations  of  the  deceased,  not  on  other  principles  ad- 
missible, are  often  competent.  Yet  it  is  impossible  to  state, 


71.  Vol. II,  18 108M087. 

72.  Falre  v.  S.,  58  Ala.  74';  Don- 
nelly V.  S.，  2  Dutcher,  463,  601; 
Binns  V.  S.,  57  Ind.  46，  26  Am.  R. 
48;  C.  V.  Densmore, 12  Allen,  535; 
P.  V.  McLaughlin.  44  Cal.  485;  S.  v. 
Dula,  PhillipB  (N.  C.)  211;  Armls- 
tead  V.  S.， IS  Ga.  704;  Jackson  v.  S., 
52  Ala.  805;  S.  v.  Vincent,  24  Iowa, 
570,  96  Am.  D.  758  ；  Denton  v.  8" 1 
Swan  (Tenn.)  279;  Kirby  v.  B"  9 
Yerg.  883,  30  Am.  D.  420;  S.  v.  Pat- 
rick, 3  Jones  (N.  C.)  443;  fif.  v.  Rash, 
12  Ire.  882,  66  Am.  D.  420;  Miller  v. 
B"  9  Qa.  Ap.  699,  71 S.  B. 1021; 
Cooper  V.  8., 123  Tenn.  87, 138  S. 
W.  826;  Kemper  v.  S.  (Tex.  1911)， 
138  S.  W. 1025. 


78.  Vol. n,  §1 1207-1216;  S.  v. 
Bninetto, 13  La.  Ann.  45;  S.  v.  WIl- 
li&mB,  67  N.  C. 12;  Nelms  v.  S" 13 
Sm.  ft  M.  600,  606,  53  Am.  D.  94；; 
Binns  V.  S.,  46  Ind.  311;  Smith  v. 
S"  68  Ala.  486;  P.  v.  Ybarra, 17  Cal. 
166;  S.  V.  McEvoy,  9  S.  C.  208; 
Coatney  v.  S.,  61 Fla. 19,  65  So. 
285. 

74  Vol. II,  SI  1083-1087,  1111, 
1126  (2);  S.  V.  Nelson, 166  Mo.  191, 
65  S.  W.  749;  P.  V.  Del  Vermo, 192 
N.  Y.  570,  85  N.  E.  690;  Baker  v. 
S.,  85  Ark.  300， 107  S.  W.  983;  Her. 
rlngton  v.  S.， 130  Qa.  307,  60  S.  B. 
572;  Tinsley  v.  8"  62  Tex.  Cr.  91, 
106  S.  W.  347. 
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on  the  authorities,  they  being  not  altogether  harmonious, 
any  practical  and  clearly  defined  rule  to  distinguish  those 
which  will  be  received  from  those  which  will  not.  In 
general  accord  with  the  combined  adjudications,  and  on 
principle,  the  declarations  of  the  deceased,  or  of  any  other 
third  person  who  participated  in  the  transaction  which 
ended  in  death,  including  utterances  from  all  sources  with- 
in the  same  reason,  may  be  shown  when  either  they,  or  some 
fact  which  they  tend  to  explain,  may  be  deemed  a  part  of 
such  transaction,  whether  the  same  were  performed  on  one 
day  or  extended  through  many  days;  and  provided  that 
either  the  declaration,  or  the  fact  it  would  illustrate,  is  per- 
tinent to  the  main  inquiry." 


75.  Numerous  minor  questions 
have  arisen  within  the  scope  of  this 
paragraph.  Thus,  in  a  treason  trial, 
the  cry  of  a  mob  to  which  the  de- 
fendant was  privy,  was  admitted 
against  him.  Rex  v.  Gordon,  21 
How.  St.  Tr.  485,  535.  In  a  murder 
case,  it  appearing  that  the  last  time 
the  deceased  was  seen  alive  she 
was  leaving  her  lodgings,  the  wlt- 
nesB  was  permitted  to  be  asked 
whether  or  not  she  then  made  a 
statement,  yet  not  what  it  was. 
Reg.  V.  Walnwright, 13  Cox  C.  C. 
171,  172, 14  Eng.  Rep.  623,  625;  s.  p., 
adjudged  by  Bovill, C.  J.  Reg.  v. 
Pook, 13  Cox  C.  C. 172,  note 14 
Eng.  Rep.  625,  3  Russ.  Crimes  (5ttL 
Eng.  Ed.)  351,  note.  This  seems  to 
bQ  contrary  to  Carroll  v.  S.，  3 
Humph.  315.  But  other  American 
cases  are  more  or  less  in  accord 
with  this  ruling.  Klrby  v.  S"  9 
Yerg.  383,  30  Am.  D.  420  ；  S.  v.  Dula^ 
Phillips  (N.  C.)  211;  P.  V.  Williams, 
3  Abb.  Ap.  & 96;  S.  v.  Vincent,  24 
Iowa,  570,  95  Am.  D.  753;  Territory 
V.  Couk,  2  Dak.  188.  See  Hunt  v. 
P.,  3  Par.  Cr.  569;  Burns  v.  S.,  49 
Ala.  370;  Reynolds  v.  S., 1 Kelly, 


222;  Campbell  v.  P" 16  HI. 17; 
Autauga  Davis,  32  Ala.  703;  S.  v. 
Howard,  32  Vt  380.  Again,  a  trans- 
action which  ends  in  death  often  ex- 
tends through  a  series  of  days,  or 
even  of  months.  Then,  while  It  Is 
in  progress,  what  is  said  by  one  or 
both  of  the  parties  thereto  will,  At 
the  necessary  other  facts  concur, 
be  deemed  of  the  res  gestae.  Con- 
sequently, threats  by  the  deceased, 
or  other  declarations  by  him,  when 
duly  connected  with  any  part  of 
such  transaction,  may  be  shown  In 
the  defense.  Pitman  v.  S.，  22  Ark. 
354;  P.  V.  Arnold, 15  Cal.  476; 
Monroe  v.  S.，  5  Ga.  85;  Williams  v. 
P.,  54  111.  422;  Campbell  v.  P" 16 
111. 17;  Dixon  V.  S., 13  Fla.  636;  S. 
V.  Sloan,  47  Mo.  604;  and  other 
cases  to  be  cited  as  we  proceed. 
Tihere  may  be  a  question  whether 
particular  facts  are  within  or  with- 
out this  rule.  Where,  in  England,  a 
man  was  tried  for  the  murder  of 
his  wife  and  it  was  in  evidence  that 
having  often  beat  her,  he  killed  her 
with  a  poker,  it  was  shown  against 
•him  that  a  week  before  the  killing 
she  came  to  the  house  of  the  wit- 
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§626. 1. Tne  Bodily  Condition  or  Sufferings— of  the 

deceased  is  another  thing  upon  which  his  declarations  may 
be  admissible,  as  being  of  the  res  gestae.  Thus,  his  state- 


76.  Vol. II,  S  nil; 1 Greenl. Bv" 
S 102;  Insurance  Co.  v.  Mosley*  8 
Wal.  397;  3.  v.  Harris,  63  N.  C. 1; 
Illinois  Central  Rid.  v.  Sutton,  42 
111.  438;  Looper  v.  Bell, 1 Head,  373; 
PhlllipB  V.  Kelly,  29  Ala.  628;  Gray 


V.  McLaughlin,  26  Iowa,  279;  Hyatt 
V.  Adams, 16  Mich.  180;  Baker  v. 
Griffin, 10  Bobw.  140;  Caldwell  v. 
Murphy, 1 Kern.  416;  S.  v.  Moxley, 
102  Mo.  374, 14  S.  W.  969, 15  S. 
W.  556. 


(75  Continued.) 


neBs  with  a  carving-knife  and  a 
large  axe.  Thereupon  the  witness 
was  permitted  to  state  what  she 
said;  namely,  "Please  to  put  them 
up,  and  when  I  want  them  I'll  fetch 
them;  for  my  husband  always 
threatens  me  with  these,  and  when 
they  are  out  of  the  way  I  feel 
safer."  Reg.  v.  Edwards, 12  Cox 
C.  C.  230,  4  Eng.  Rep.  518.  Mr. 
Moak  has  attached  to  thlB  case,  as 
reprinted  In  4  Eng.  Rep.,  a  note 
questioning,  on  many  authorities, 
this  decision.  The  report  of  the 
case  is  brief;  but  assuming  that  a 
series  of  threats  and  assaults  had 
been  shown,  extending  down  to  the 
time  of  the  fatal  blow,  making  the 
evidence  that  the  woman  carried 
the  knife  and  axe  to  a  neighbor's 
house  admissible  as  a  part  of  the 
connected  series,  it  seems  to  me 
that  what  she  said  while  perform- 
ing this  act  was  of  the  res  gestae, 
and  therefore  properly  admitted. 
But  such  mere  words,  unconnected 
with,  any  act,  would  not  be  compe- 
tent. So  it  was  held  In  Indiana,  as 
to  mere  declarations  of  the  de- 
ceased ； the  court,  by  Pettit,  J.  ob- 
serving: '"We  think  the  books  may 
be  searched  without  success,  to  find 
a  case  where  the  statements  of  a 
murdered    man,  made  before  he 


came  In  sight  or  bearing  of  bis 
slayer,  can  be  given  in  evidence 
against  the  accused  on  his  trial." 
Olieek  V.  S.,  35  Ind.  492,  494.  In  a 
Connecticut  case,  the  deceased  was 
an  aged  woman  with  whom  tbe  de- 
fendant lived  a8  ber  hired  man; 
she  had  been  found  lying  on  her 
face  dead,  in  a  pool  near  the  house, 
and  the  theory  of  the  defense  was 
that  she  had  fallen  into  it  in  a  fit. 
The  court  rejected  evidence  of  her 
declaration,  made  about  a  year  be- 
fore, thAt  she  was  subject  to  fits, 
and  had  several  times  when  taken 
with  them  fallen  on  her  face.  S. 
Dart,  29  Conn.  153,  156,  76  Am.  D. 
596.,  So  the  courts  have  rejected 
the  declarations  of  a  deceased  wife, 
for  the  murder  of  whom  the  hus- 
band was  on  trial,  that  she  had 
been  guilty  of  adultery.  S.  v.  Rash, 
12  Ire.  382,  56  Am.  D.  420.  Also 
declarations  of  the  deceased  that  he 
was  afraid  another  person  than  the 
prisoner  would  kill  him.  S.  v.  Pat- 
rick, 3  Jones  (N.  C.)  443.  A  declara- 
tion made  In  connection  with  an  act 
is  not  admissible  unless  the  act  Is 
also.  P.  V.  Williams,  3  Abb.  Ap. 
596.  And  see  S.  v.  Harris,  59  Mo. 
550.  If  two  persons,  each  in  the 
absence  of  the  other,  prepare  for  a 
hostile  encounter,   and   on  their 
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ments  after  receiving  a  wound,  explanatory  of  the  injury, 
are  competent;  but  not  as  to  who  inflicted  it,  or  with  what 
weapon."  And  in  general  term も where  the  health  of  the 


77.  Denton  v.  8" 1 Swan  (Tenn.), 
279;  S.  V.  Bstoup,  39  La.  Ann.  219, 
1 So.  448.  And  see  Smith  v.  B.，  63 
Ala.  486;  P.  V.  Robinson,  2  Far.  Cr. 


236;  S.  V.  Wagner,  61 Me.  178;  8. 
V.  Dayldson,  80  Vt  877,  73  Am.  D. 
312;  Vol. II,  S  nil;  Offitt  ▼•  S，  6 
Okla.  Cr.  Ap.  48, 113  P.  664. 


(75  Co: 

meeting  one  is  killed,  such  prepara- 
tions  would  seem  in  reason  to  be 
parts  of  the  criminal  transaction. 
Then,  on  a  trial  for  the  homicide, 
the  declarations  of  the  respective 
parties,  while  making  the  prepara- 
tions, would  appear  to  be  of  the  res 
gestae.  In  proper  circumstances, 
therefore,  should  they  not  be 
admissible?  Thus,  in  a  California 
case,  it  appearing  that  the  deceased 
had  a  pistol*  the  defendant  was  per- 
mitted to  prove  what  he  Bald  at  the 
time  of  procuring  it  P.  Arnold, 
15  Cal.  476,  481,  482.  So,  in  an- 
other California  case,  where,  on  the 
day  of  the  homicide,  the  deceased 
exhibited  to  a  witness  a  pistol 
which  was  present  at  the  affray,  the 
witness  was  permitted  to  testify  to 
threats  then  made  by  the  deceased 
against  the  defendant  though  not 
communicated  to  him.  The  doc- 
trine appears  to  be  that  the  exhibit- 
ing or  procuring  of  the  pistol  being 
a  part  of  the  transaction  which 
ended  In  death,  so  likewise  was 
what  the  man  said  while  doing  It; 
all  was  of  the  res  gestae.  Still,  this 
sort  of  evidence  Is  admissible  only 
-when  relevant.  P.  v.  Scoggins,  87 
Cal.  676,  686.  A  case  like  these  two 
California  ones  is  Wiggins  v.  P.,  93 
U.  S.  465，  decided  by  the  Supreme 
Court  of  the  United  States.  There, 
In  a  series  of  transactions  which 


nued.) 

ended  In  murder,  the  deceased,  just 
before  receiving  the  fatal  blow, 
showed  a  pistol  to  the  witness,  who 
was  thereupon  permitted  to  testify 
to  his  accompanying  words; 
namely,  that  with  it  he  Bhould 
shoot  the  defendant  before  morn- 
ing. For  further  caseB  relating  to 
this  quGBtion,  see  S.  v.  Jackson, 17 
Mo.  544,  59  Am.  D.  281;  HoUer  v. 
S.,  37  Ind.  57, 10  Am.  R.  74;  iOrby 
V.  S.,  9  Yerg.  383;  Carroll  v.  8；  8 
Humph.  315;  Bassham  v.  S"  38  Tex. 
622;  Campbell  v.  P., 16  HI. 17; 
Keener  v.  S., 18  Ga. 194,  63  Am.  D. 
269;  Lingo  v.  S.,  29  Ga.  470.  In 
ttLese  cases,  the  reader  sliould  bear 
in  mind,  there  was  a  relevant  act 
accompanying  the  declaration. 
That  is  essential. S.  v.  Qregor,  21 
Leu  Ann.  473;  Land  v.  TyngB- 
borough,  9  Cush.  36，  44;  Tomkies  v. 
Reynolds, 17  Ala.  109;  SeBsions  v. 
Little,  9  N.  H.  271:  Robertson  v. 
Smith, 18  AlR.  220;  C.  v.  O'Connor, 
11 Gray.  94;  Gilbert  v.  Gilbert,  22 
Ala.  529,  68  Am.  D.  268;  Fail  v.  Mc- 
Arthur,  31 Ala.  26;  Patten  v.  Fer- 
guson, 18  N.  H.  528;  Morrill  v.  Fos- 
ter, 32  N.  H.  358;  Cunier  v.  BoBton. 
etc.  Rid.,  34  N.  H.  498;  P.  v.  WH- 
Hams.  3  Par.  Cr.  84;  Bassham  v.  8， 
38  Tex.  622.  But  doubtless  the  two 
need  not  be  in  the  strictest  sense 
BimultaneouB.  If  a  man  should  say, 
'i  am  going  to  shoot  A,  for  he  has 
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deceased  at  a  given  time  is  a  relevant  subject  of  inquiry, 
what  he  then  said  of  it  may  be  shown"  In  like  manner, — 


78.  Reg.  V.  Johnson,  2  Car.  ft  K. 
354;  Johnson  v.  S., 17  Ala.  618; 
Howe  V.  Plainfleld,  41 N.  H. 136; 
Perkins  v.  Concord  Rid.,  44  N.  H. 


；; Hunt  V.  P.,  3  Par.  Cr. 
Lush  V.  McDanlel, 13  Ire. 
Am,  D.  566;  Kent  v.  Lincoln, 
Vt.  691. 


(76  Continued.) 


Insulted  me,"  then  should  reaoh.  out 
bis  hand,  take  a  gun,  and  discharge 
it;  or,  If  he  should  shoot  first,  and 
add,  *I  have  shot  A，  for  he  has  In- 
sulted me,"  his  words,  in  either 
case,  would  be  as  truly  of  the  res 
gestae  as  if  spoken  while  bis  finger 
was  drawing  the  trigger.  But  how 
long  before  or  after  an  act  may  the 
words  be  spokein  and  still  be  of  the 
res  gestae?  The  courts  have  never 
answered  this  question  by  a  rule, 
and  It  Is  not  probable  they  ever  can. 
"At  or  about  the  time,"  or  "near," 
or  "shortly  before,"  or  "shortly  af- 
ter," or  "immediately  after,"  is  as 
exact  as  they  have  come  to  the 
solution  of  the  difficulty  by  any 
statement  of  time.  Pitman  v.  S., 
22  Ark.  354;  Campbell  v.  P" 16  111. 
17;  Reg.  y.  Johnson,  2  Car.  &  K* 
354;  Little  V.  C,  25  Qrat  921;  Hill 
V.  C,  2  Grat  594;  Reynolds  v.  S., 1 
Kelly,  222;  Dixon  v.  S" 13  Fla.  636; 
Burns  v.  S"  49  Ala.  370;  Reg.  v. 
Lunny,  6  Cox  C.  C.  477;  Meek  v. 
Perry,  36  Miss.  190;  Mayes  v.  8., 
64  Miss.  329, 1 So.  733.  60  Am.  R. 
68;  S.  V.  Estoup,  39  La.  Ann.  219, 
1 So.  448;  P.  V.  Wong  Ah  Foo,  69 
CaL 180;  Green  v.  8；  G9  Ala.  6; 
Von  Pollnitz  v.  S.,  92  Ga. 16,  44  Am. 
St  72， 18  S.  E,  801.  The  Inquiry 
would  appear  to  be  answered  more 
correctly  In  another  form  by  say- 
ing, as  observed  in  the  first  volume, 
that  the  declarations  "are  compe- 


tent whenever  near  enough  to  the 
act,  either  before  or  after  it,  to  be 
probably  prompted  by  the  same 
motive,  not  an  after  thought,  and 
apparently  to  constitute  of  it  a 
part."  Vol. II,  S 1086  (1);  West  v. 
8.,  2  Tex  Ap.  460;  Insurance  Co.  v. 
Mosley,  8  Wal.  397;  Newcomb  v. 
S.,  37  Miss.  383;  Johnson  v.  Sher- 
win,  3  Gray,  374;  P.  v.  Vernon,  36 
Cal. 49,  95  Am.  D.  49;  Mitchum  v. 
S., 11 Ga.  615;  Handy  v.  Johnson,  6 
Md.  450;  Goodwin  v.  Harrison, 1 
Root,  80;  Rutland  v.  Hathorn*  36 
Ga.  380;  Hart  v.  Powell, 18  Ga.  685; 
Monday  v.  S.,  32  Ga.  672,  79  Am. 
D.  314;  S.  V.  Dominique,  30  Mo.  585; 
P.  V.  Henderson,  28  Cal.  465.  In 
one  case  it  was  held  that  a  person 
on  trial  for  murder  cannot  give  in 
evidence  his  own  conyersatlons, 
had  after  going  half  a  mile  from  the 
place  of  the  homicide.  Gardner  v. 
P"  3  Scam.  83.  See  Caw  P.,  3 
Neb.  357;  Carroll S.，  3  Humph. 
315;  Denton  v.  8., 1 Swan  (Tenn.) 
279;  Reg.  V.  Lunny,  6  Cox  C.  C. 
477;  C.  V.  Hackett,  2  Allen,  136; 
Blnns  V.  8.,  57  Ind.  46,  26  Am,  R. 
48;  Entwhistle  v.  Felghner,  60  Mo. 
214;  Armistead  v.  S., 18  Ga.  704; 
Jackson  v.  8"  52  Ala.  306;  Mon- 
day V.  S.,  32  Ga.  672;  Hunt  v.  P.,  8 
Par.  Cr.  5 脚； Faire  v.  S.,  58  Ala. 
74;  C.  V.  McPike,  3  Cush.  181, 60 
Am.  D.  727.  There  are  numerous 
other  cases  on  tthis  dasB  of  ques- 
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2.  Love  or  Hate. ~ Where  it  is  permissible  to  prove  the 
mutual  relations  of  the  defendant  and  deceased/®  the  lat- 
ter ，8  declarations  indicating  love  or  hatred  may  be  received 
in  connection  with  the  other  facts;  the  same  as,  in  an  action 
for  criminal  conversation,  where  the  terms  on  which  the 
husband  and  wife  cohabitated  become  important,  her  let- 
ters and  verbal  declarations  may  be  given"  But ― 

§  627.  Threats  neither  Communicated  nor  of  Res  Gestae* 

~ According  to  the  current  of  the  authorities,"  under  no 
circumstances  are  the  mere  uncommunicated  threats  of  the 
deceased 一 not  of  the  res  gestae  whereby  they  might  assist 
to  explain  the  transaction  or  some  pertinent  tact  connected 
therewith,  nor  known  to  the  defendant  so  as  possibly  to 
have  influenced  his  conduct  in  even  the  slightest  degree ~ 
admissible  in  his  behalf.  But  of  late  a  considerable  number 
of  the  courts  have  held  that  if  the  evidence  is  onlv  circum- 
stantial  as  to  what  occurred  at  the  fatal  meeting,  and  it  is 
important  to  know  from  which  party  the  blows  or  other 
violence  commenced,  a  prior  threat  from  the  deceased, 
neither  communicated  nor  of  the  res  gestae,  may  be  re- 
ceived to  this  particular  question  only,  as  of  some,  not 
much,  weight  among,  the  presumptions" 


tions,  but  It  must  suffice  to  cite  only 
a  few.  Sayres  v.  C.,  88  Pa.  291; S. 
V.  McCoy,  111  Mo.  517,  20  S.  W.  240; 
Reg.  V.  Buckley, 13  Cox,  C.  C.  293; 
Means  v.  S., 10  Tex.  Ap. 16,  38  Am. 
R.  640;  Cox  V.  S.,  8  Tex.  Ap.  254,  34 
Am.  R.  746：  Dickson  v.  S.,  39  Ohio 
St.  73;  P.  V.  Carlton,  57  Cal. 83,  40 
Am.  R. 112;  Cluverius  v.  C,  81 Va. 
787;  Thomas  v.  S.,  67  Ga.  460. 

79.  Post,  §  630. 

80.  Trelawney  v.  Coleman, 1 B. 
ft  AM.  90;  Palmer  v.  Crook,  7  Gray, 
418.  And  see  Preston  v.  Bowers, 
13  Ohio  St. 1, 82  Am.  D.  430. 

81.  Ante,  §§  619-621.  And  see 
cases  cited  at  §  621; S.  v.  Maloy, 
44  Iowa.  104;  S.  v.  Elliott,  45  Iowa, 
486..  490;  Levy  v.  S"  28  Tex.  Ap. 


203, 19  Am.  St.  826;  Vaughn  v.  8., 
88  Ga.  731, 16  S.  E.  64;  S.  v.  Vance, 

32  La.  Ann.  1177;  Combs  v.  S.,  75 
Ind.  215;  P.  V.  Campbell, 59  Cal. 
243,  43  Am.  R.  257;  S.  v.  Fisher, 

33  La.  Ann.  1344;  Harris  v.  S.,  34 
Ark.  469;  P.  v.  Jackson,  111 N,  Y. 
362, 19  N.  E.  64;  S.  v.  Jackson,  32 
S.  C.  27, 10  S.  E.  769;  Hargis  v. 
Com., 135  Ky.  578, 123  S.  W.  239. 

82.  It  is  impossible  to  say  pre- 
cisely what  cases  ought  to  be  cited 
to  this  proposition  ；  but  perhaps  a 
writer  arguing  in  favor  of  it  would 
set  down  the  following,  with,  it  may 
be,  some  others:  Stokes  v.  P"  53 
N.  Y. 164, 13  Am.  R.  492;  Wiggins 
V.  P.,  93  U.  S.  466  (where  are  alio 
cited  Keener  v.  S., 18  Ga.  194,  63 
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For  this  modem  extension  of  the  rules  of  evidence  rea- 
sons of  some  weight  have  been  assigned,  and  equally  good 
reasons  could  be  given  for  numerous  other  extensions,  es- 
pecially in  this  way  could  the  whole  doctrine  which  ex- 
cludes hearsay  be  overturned.  A  fundamental  principle  in 
our  law  of  evidence  is  that  since  it  is  presented  to  a lay 
jury,  it  must  be  kept  within  such  bounds  that  men  unused 
to  judicial  discriminations  will  not  be  liable  to  misapply  it; 
as  here,  it  would  not  be  easy  so  to  instruct  the  panel  that 
they  would  not  give  to  the  imcominumcated  threat  a  weight 
to  which  it  was  not  entitled. 

ni.    The  Character,  Conduct,  and  Utterances  of  the 
Defendant,  and  his  Relations  with  the  Deceased. 

§  628. 1. In  the  Second  Volume ~ were  considered  most 
of  the  questions  within  this  sub-title  ；  as, 一 

2.  Patting  the  Defendant's  Character— in  evidence" 

3.  Showing  another  Crime ~ against  him.®*  Not  often 
in  homicide  is  this  evidence  relevant"  Yet  where  it  brings 


Am.  D.  269;  Campbell  v.  P., 16  111. 
17;  Holler  v.  S.,  37  Ind.  57, 10  Am. 
R.  74;  P.  V.  Arnold, 15  Cal.  476; 
P.  V.  ScogglnB,  37  CaL  676);  John- 
son V.  S"  64  Miss.  430;  S.  V.  Elklnft, 
68  Mo.  159;  Pitman  v.  S.,  22  Ark. 
354;  Stapp  V.  S., 1 Tex.  Ap.  734, 
739;  Little  v.  S.,  6  Bax.  491; S,  v. 
Brown,  22  Kan.  222;  Brown  v.  S" 
55  Ark,  593, 18  S.  W. 1051; S.  v. 
Bailey,  94  Mo.  311, 7  S.  W.  425; 
Hart  V.  C,  85  Ky.  77,  7  Am.  St. 
576,  2  8.  W.  673;  P.  v.  Allvtre,  55 
Cal.  263;  May  v.  S.,  90  Ga.  793, 17 
S.  B. 108;  Wilson  v.  S.,  30  Fla.  234, 
11 So.  556;  Garner  v.  S.,  28  Fla.  113, 
29  Am.  St  232,  9  So.  835;  Levy  v. 
S.,  28  Tex.  Ap.  203, 19  Am.  St. 
826, 12  S.  W.  596;  8.  v.  McNally,  87 
Mo.  644;  Palmer  v.  P., 138  111.  356, 
32  Am.  St.  146,  28  N.  E. 130.  See 
Riddle  V.  Brown,  20  Ala.  412,  56 


Am.  D.  202;  Ruby  v.  S"  9  Tex.  Ap. 
353;  S.  V.  Depass,  45  La.  Ann.  1151, 
14  So.  77;  S.  V.  WalBh,  44  La.  Ann. 
1122, 11 So.  811;  Roberts  v.  S.,  68 
Ala.  166;  Rouse  v.  8., 135  Ga.  227, 
69  S.  B. 180;  S.  V.  Pruett,  49  La. 
Ann.  283,  21 So.  842. 

83.  Vol. II,  1112-1119;  P.  V. 
Garbutt, 17  Mich.  9,  97  Am.  D. 
162;  Hall V.  8.,  40  Ala.  698;  Hogan 
V.  S"  36  Wis,  226;  Carr  v.  S., 135 
Ind. 1, 41 Am.  St.  408,  34  N.  B.  533; 
S.  V.  McGreevey, 17  Idaho  453, 106 
P.  1047;  P.  V.  Clemlnson,  250  HI. 
135,  95  N.  B. 157;  Com,  v.  Aston, 
227  Pa.  106,  75  A.  1017;  P.  v.  Von 
Gaasbeck, 189  N.  Y.  408,  82  N.  B. 
718;  S.  V.  Dlckerson,  77  Ohio,  34,  82 
N.  E.  969. 

84.  Vol. II,  §§ 1120-1129. 

85.  S.  V.  Lapage,  57  N.  H.  245,  24 
Am.  R.  69;  S.  v.  Hoyt, 18  Minn. 
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to  view  a  series  of  crimes  illustrating  one  another,  whereof 
the  homicide  is  one,®^  or  discloses  a  motive  for  the  Jrilling,®'^ 
and  in  various  other  circumstances"  it  is  competent. 

4.  Confessions  and  Admissions ~ by  the  defendant  are 
explained  in  this  first  volume.*®  Also, ~ 

§  629. 1. The  Defendant's  Conduct,— after  the  offense 
is  supposed  to  have  been  committed,  as  to  its  effect  in  evi- 
dence is  considered  in  the  first  volume"  So  his  conduct 
before  may  be  important  ；  as, 一 

2.  His  Prior  Threats. ― are  relevant-®*  And ~ 


132;  Hall V.  U.  S., 150  U.  S.  76; 
8.  V.  MarUn,  74  Mo.  647. 

86.  Reg.  V.  Cotton, 12  Cox  C.  C. 
400,  6  Eng.  Rep.  479;  Reg.  v.  Ro- 
den, 12  Cox  C.  C.  630, 10  Eng.  Rep. 
511; Poe  V.  S., 10  Lea,  673;  Reg.  v. 
Flannagan, 16  Cox  C.  C.  403;  Pain- 
ter V.  P., 147  111.  444,  35  N.  B.  64; 
Makln  v.  Attorney-General, 17  Cox 
C.  C.  704;  Blackwell  v.  S.,  29  Tex, 
Ap. 194, 15  S.  W.  597;  Goersen  v. 
C,  99  Pa.  388, 106  Pa.  477,  61 Am. 
R.  634;  P.  V.  Rogers,  71 CaL  665. 
See  Reg.  v.  Wlnelow,  8  Cox  C.  C. 
397;  Shaffner  v.  C,  72  Pa.  60, 13 
Am.  R.  649;  Glory  v.  S" 13  Ark. 
236. 

87.  Mask  v.  8.,  32  Miss.  405; . 
Burnett  v.  S., 14  Lea,  439.  See 
Stafford  V.  8"  56  Ga.  691. 

88.  Templeton  v.  P.,  27  Mich. 
501;  Dunn  v.  S.,  2  Pike,  229,  35 
Am.  D.  64;  P.  V.  Johnson, 189  N.  Y. 
358,  34  N.  B.  920. 

89.  Vol. II,  IS  1216arl262;  S.  ▼• 
Jones,  79  N.  C.  630;  Clough  v.  8., 
7  Neb.  320;  S.  v.  Williams,  68  N.  C. 
60;  Alkln  V.  S"  35  Ala.  399;  Meeks 
V.  8.,  61 Ga.  429;  S.  v.  Shnford,  69 
N.  C.  486;  S.  V.  Graham,  68  N.  0. 
247;  Kehoe  v.  C.，  86  Pa.  127. 

90.  Vol  II,  88 1247-1264;  C. 
James,  99  Mass.  438;  S.  v.  Hinkle, 


6  Iowa,  380;  Dillin  v.  P.,  8  Mich. 
357;  St.  Louis  V.  S.，  8  Neb.  406; 
Morrow  v.  S.,  48  Ind.  432;  P.  v. 
Bodlne, 1 Denio,  281;  Campbell 
S.,  23  Ala.  44;  C.  v.  Hersey,  2  Allen, 
173;  Waybrlght  v.  S.,  56  Ind.  122. 

91 Vol. II，  I 1110;  McPhenon 
S.,  22  Ga.  478;  S.  v.  Walsh,  5  Ney. 
315;  S.  V.  Brown,  63  Mo.  439;  C. 
Madan, 102  Mass. 1; JolinBon  v.  C, 
9  Bush,  224;  Vincent  v.  S.,  8  Tez. 
Ap.  678;  Jones  v.  B.,  57  Miss.  684; 
Morgan  v.  C, 14  BtiBh,  106;  Miller 
V.  S.,  81 Tex.  Cr.  609,  87  Am.  St 
836,  21 S.  W.  926;  Cheatham  v.  B., 
67  Ml88.  835, 19  Am.  St  310,  7  So. 
204;  S.  V.  Blrdwell, 36  La.  Ann. 
859;  S.  V.  Guy,  69  Mo.  430;  S.  v. 
Nugent,  71 Mo.  136:  S.  v.  Grant* 
79  Mo.  113,  49  Am.  R.  218;  P.  v. 
Jones,  99  N.  Y.  667,  2  N.  B.  49; 
Schoolcraft  v.  P., 117  111.  271, 7  N. 
E.  649;  S.  ▼•  Belton,  24  8.  C. 185, 
58  Am.  R.  245;  Richardson  ▼•  8" 
133  Ala.  78,  82  So.  249;  Barnes  v. 
S., 134  Ala.  36,  32  So.  670;  Crump- 
ton  V.  S., 167  Ala.  4,  52  So.  605; 
Patterson  v.  S., 171 Ala.  2,  54  So. 
696;  Humphries  v.  S.,  2  Ala.  Ap. 1, 
56  So.  72;  Hurley  v.  Ter" 13  Ariz. 
2, 108  P.  222;  P.  Rigglns, 169  Cal. 
113， 112  P,  862;  McDaniel  v.  8., 
100  Ga.  67,  27  S.  B. 168;  MeCray  v. 


$629 


HoMIdDB 


1615 


3.  His  Prior  Malice ~ toward  the  deceased  is  always 
competent  in  proof.  It  need  not  be  intense,  but  it  is  like- 
wise admissible  when  it  extends  simply  to  the  lower  de- 
grees of  ill  feeling"  Bemoteness  of  time  will  weaken  the 
effect  of  this  evidence,  and  in  some  cases  justify  its  exclu- 
sioii"  Its  office  is  to  show  the  motive;  and ~ 

4.  Any  Motive, 一 rendering  the  killing  probable,  or  ex- 
plaining it  against  inherent  improbabilities,  or  otherwise 
helpful  to  the  jury  as  a  circ 腿 stance,  may  be  proved  against 
the  defendant や 


S., 134  Ga.  416,  68  S.  B.  62;  Taylor 
V.  B., 135  Ga.  622,  70  S.  B.  287; 
S.  V.  McGreevey, 17  Idaho,  453， 105 
P.  1047;  S.  V.  Demming,  79  Kan. 
526» 100  P.  285;  Wheeler  v.  8" 158 
Ind.  687,  63  N.  B.  975;  Bwing  v. 
Com"  83  Ky.  L.  749,  111 S.  W.  352; 
S.  V.  Kretschmar,  232  Mo.  29, 138  S. 
W. 16;  S.  V.  Glasscock,  232  Mo.  278, 
134  S.  W.  549;  S.  V.  Whitsett,  232 
Mo.  511, 184  8.  W.  556;  S.  v.  Rose, 
129  N.  C.  575,  40  S.  E.  83;  S.  V. 
Foster, 130  N.  C.  666,  41 8.  E.  284; 
Smith  V.  Ter., 11 Okla.  669,  69 
P.  805;  Brown  v.  S.,  43  Ter.  Cr.  Ap. 
293,  65  S.  W.  529;  Hunter  v.  B., 
59  Tex.  Cr.  Ap.  439, 129  S.  W. 126; 
Hardy  v.  Com., 110  Va.  910,  67  S. 
E.  522;  B.  V.  Gates,  28  Wash.  689, 
69  P.  385;  S.  V.  Quinn,  56  Wash. 
295, 105  P.  818;  McUin  v.  U.  8., 17 
App.  D.  C.  323.  Or  threats  against 
a  class  of  which  deceased  was  one. 
S.  V.  Sharp,  233  Mo.  269, 135  S.  W. 
488;  Hobbs  v.  S.，  86  Ark.  360,  111 
S.  W.  264. 

92.  Mlmms  v.  8., 16  Ohio  8t 
222;  Long  v.  S.,  62  Miss.  623;  S.  v. 
Anderson,  4  Nev.  265;  Stone  v.  8., 
4  Humph.  27;  S.  v.  Driacoll, 44 
Iowa,  66;  Aycock  v.  S.,  2  Tex.  Ap. 
381;  P.  V.  Kern,  61 Cal.  244;  P. 
Kemmler, 119  N.  Y.  680,  24  N.  E. 


9;  Coxwell V,  8.,  66  Ga.  309;  Mc- 
Meen  v.  C, 114  Pa.  300,  9  A.  87 き； 
Hurley  v.  Ter リ 18  Ariz.  2, 108  P. 
222;  P.  V.  Plercy, 11 CaL  Ap. 13, 116 
P.  822;  P.  V.  CleminBon,  260  lU. 185, 
95  N.  E. 157;  S.  V.  Lovell, 236  Mo. 
343, 138  S.  W.  623.  Purchase  and 
possession  of  flre  arms  by  accused 
is  relevant  8.  v.  Sharp,  233  Mo. 
269, 135  S.  W.  488. 

93.  Reg.  V.  Hagan, 12  Cox  C.  0. 
357,  4  Eng.  Rep.  606;  Terrell  v.  C" 
13  Bush.  246;  S.  v.  Kretschmar,  232 
Mo.  29, 133  S.  W. 16. 

94.  Vol. n,  § 1107;  Fraser  v.  B., 
55  Ga.  325;  Howser  v.  C,  61 Pa. 
332;  St  Louis  v.  8.,  8  Neb.  405; 
Templeton  v.  P.,  27  Mich.  501;  Noles 
V.  S.,  26  Ala.  31, 62  Am.  D.  711;  Rex 
V.  Glewes,  4  Car.  ft  P.  221;  Stout  v. 
P.,  4  Par.  Cr.  71; Dunn  v.  S.,  2 
Pike,  229,  36  Am.  D.  54;  Binns  v. 
8.,  67  Ind.  46,  26  Am.  R.  48;  Carroll 

C,  84  Pa.  107;  Campbell  v.  C, 
84  Pa.  187;  Johnson  v.  S., 17  Ala. 
618;  S,  V.  Green,  35  Conn.  208;  S.  v. 
Hinkle,  6  la.  380;  Coward  v.  8.,  6 
Tex.  Ap.  59  ；  Hester  v.  C"  86  Pa, 139  ； 
Baalam  v.  S., 17  Ala.  451;  Kennedy 
V.  P.,  39  N.  Y.  245;  S.  v.  Johnson, 
30  La.  Ann.  921; S.  v.  Cross,  68 
Iowa,  180;  Marler  v.  S.,  67  Ala.  55, 
42  Am.  R.  95;  Turner  v.  S.,  70  Ga. 
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Yet  it  is  not  indispensable  to  a  conviction  that  a  motive 
should  appear.®' 


765;  Nelson  v.  S.,  61 MIbb.  212;  S. 
V.  Senn,  32  S.  C.  392, 11 S.  E.  292; 
Harris  v.  S.,  31 Tex.  Or.  411, 20  S. 
W.  916;  Mack  v.  8；  48  Wis.  271, 4 
N.  W.  449;  S.  V.  Kline,  64  Iowa,  183, 
6  N.  W. 184;  McManuB  v.  C.  91 
Pa.  57;  8.  V.  Morrlfl,  84  N.  C.  756; 
S.  V.  Cole,  63  Iowa,  695, 17  N.  W. 
183;  Boyle  v.  B.,  61 Wis.  440,  21 N. 
W.  289;  Bttlnger  v.  C"  98  Pa.  388; 
Johnson  v.  S"  24  Fla.  162,  4  So.  685; 
Marler  v.  S"  68  Ala.  680;  Stricklin 
V.  C.,  88  Ky.  566;  Pierson  v.  P.,  79 
N.  Y.  424,  35  Am.  R.  624;  St  Louis 
V.  8.,  8  Neb.  406;  Morrison  v.  8" 
84  Ala.  405,  4  So.  402;  S.  v.  Reed, 
63  Kan.  767,  42  Am.  St  322，  37  P. 
174;  P.  V.  Harris, 136  N.  Y.  428,  33 
N,  B.  65;  Siebert  v.  P., 143  111- 
671, 32  N.  E.  431;  Williams  v.  8., 
161 Ala.  52^  60  So.  69;  PhiUips  v. 
S., 161 Ala.  60,  60  So.  194;  Holland 
V.  S., 162  Ala.  5,  50  So.  216;  Roberta 
V.  8" 171 Ala. 12,  54  So.  993;  P.  v. 
Donlan, 135  CaL  489,  67  P.  761;  P.  v. 
Muhly, 11 Cal. Ap. 129, 104  P.  466; 
S.  T.  Labry, 124  La.  748，  SO  So.  700; 
Burley  v.  S., 130  Ga.  843,  60  S.  B. 
1006;  Hoxie  V.  S" 114  Ga. 19,  39 
S.  E.  944;  S.  V.  Ktilm, 117  la.  216, 
90  N.  W.  733;  Com.  v.  Rivet,  205 
Mass.  464,  91 N.  E.  877;  S.  v.  Stfat- 
ford, 149  N.  C.  483,  62  S.  E.  882; 
Smithson  v.  S" 124  Tenn.  218, 187 
S.  W.  487;  Weaver  v.  S.,  43  Tex. 
Cr.  App.  340,  65  S.  W.  534;  Baines 
V.  8.,  43  Tex.  Cr.  App.  490,  66  S. 
W.  847;  Fletcher  v.  3.  (Tex.  Cr. 
App.),  68  S.  W. 173;  HarrelBon  v. 
S.,  60  Tex.  Cr.  App.  534, 132  S.  W. 
783;  Burton  v.  Com.' 108  Va.  892, 
62  S.  E.  376;  Lawson  v.  S., 171 Ind. 
431, 84  N.  E.  974;  Welch  v.  Com., 


33  Ky.  L.  51, 108  S.  W.  868;  S.  v. 
Page,  212  Mo.  224, 110  S.  W. 1067; 
Shirley  v.  S., 144  Ala.  36,  40  So. 
269;  Com.  V.  Kennedy, 170  Mass. 
18,  48  N.  E.  770;  P.  v.  Sutherland, 
164  N.  Y..  345,  48  N.  E.  618;  P.  v. 
Gallagher, 174  N.  Y.  506»  66  N.  B. 
1113.  That  the  motive  was  to  con- 
ceal a  felony,  Robinson  v,  S.  (Ga.), 
39  S.  B.  862;  or  to  remove  deceased 
aa  an  obstacle  in  the  waj  of  ao- 
cuBed  to  marry  a  wonum,  8.  v. 
Burton  (Kan.),  66  P.  633;  to  secure 
revenge  for  deceased  having  report- 
ed defendant's  unlawful  conduct 
S.  V.  Rose, 129  N.  C.  576,  40  S.  B. 
83,  may  be  found. 

95.  Pointer  v.  U.  S., 151 U.  8. 
396;  Poellnitz  v.  S" 1 Ala.  Ap.  121. 
56  So.  1028;  Hogue  v.  B"  98  Ark. 
316, 124  S.  W.  788;  P.  v.  Knapp, 1$ 
Cal.  Ap.  682, 117  P.  792;  S.  v.  Rath- 
bun,  74  Conn.  524,  51 A.  640;  Hooge 
V.  S.,  94  MiSB.  107,  48  So.  8;  Ashby 
V.  S.  (Tenn.  1911), 139  S.  W. き 72; 
Hedger  v.  S., 144  Wis.  279, 128  N. 
W.  80.  Bvidence  that  another  had 
a  motive  to  kill  deceased  rejected. 
Tatum  V.  S., 131 Ala.  32,  31 So.  369. 
Evidence  that  deceased  had  Insti- 
tuted or  threatened  to  begin,  or  tes- 
tified against  accused  or  otherwise 
aided  in  criminal  proceedings  Is 
relevant  to  show  motive.  Zlpperlan 
V.  P.,  33  Colo.  134,  79  P.  1018;  Smith 
V.  S..  48  Fla,  307,  37  So.  573;  S.  v. 
GoodBon, 116  La.  388,  40  So.  771; 
S.  V.  Geddes,  22  Mont  68，  55  P.  919; 
S.  V.  Martin,  47  Ore.  282,  83  P.  849; 
Barkman  v.  S.,  41 Tex.  Cr.  105,  52 
S.  W.  73;  Terry  v.  S.,  45  Ter,  Cr. 
264,  76  S.  W.  928.  Evidence  that 
deceased  and  accused  were  com' 
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§  630.  The  Mutual  Relations of  the  defendant  and 
deceased,  at  and  before  the  time  of  the  killing,  are  impor- 
tant on  the  question  of  motive  ；  including  their  temper 
and  feelings  toward  each  other,?  Thus,  on  a  charge  against 
a  husband  for  murdering  his  wife,  it  may  be  shown  that  they 
quarreled"  or  that  he  ill  treated  her,®®  or  she  complained  of 
him  before  a  magistrate  as  a  disorderly  person,*  or  he 


petitors  for  the  favors  of  the  same 
woman,  is  competent  to  show  mo- 
tive. P.  V.  Cook, 148  Cal.  334,  83 
P.  43;  Fearaon  v.  U.  8., 10  App. 
D.  C.  636;  S.  V.  Reed,  50  La.  Ann. 
990,  24  So.  131; S.  v.  Bean,  77 
Vt.  384,  60  A.  807.  Where  either 
husband  or  wife  Is  charged  with 
the  homicide  of  the  other,  it  is  com- 
petent to  prove  illicit  relations  of 
the  accused  with  a  third  party. 
Brunson  v.  S., 124  Ala.  37,  27  So. 
410;  Gaddell  v.  S., 129  Ala.  57,  30 
So.  76;  P.  Bowers, 1 Gal. Ap.  501, 
82  P.  553;  S.  V.  Duestrow, 137  Mo. 
44,  38  8.  W.  554,  39  S.  W.  277; 
S.  V.  Callaway, 154  Mo.  91, 66  S.  W. 
444;  P.  V.  Scott, 153  N.  Y.  40,  46 
N.  E. 1028;  P.  V.  Montgomery, 176 
N.  Y.  219,  68  N.  E.  268;  S.  v.  Legg, 
59  W.  Va.  315,  52  S.  E.  545.  Evi- 
dence of  Illicit  relations  between  ac- 
cused and  the  wife  of  decedent  is 
competent.  Stokes  v.  S.,  71 Ark. 
212；  71 S,  W.  248;  P.  v.  Brown, 
130  Cal.  591, 62  P.  1072;  Tompkins 
V.  Com., 117  Ky. 138,  25  Ky.  L. 1254, 
77  S.  W.  712;  Onidas  v.  S.,  78  Miss. 
€22,  29  So.  525;  S.  v.  Qoddard, 162 
Mo.  198,  62  S.  W.  697;  S.  v.  Ab- 
batto,  64  N.  J.  L.  658,  47  A. 10; 
Com.  V.  Pry, 198  Pa.  379,  48  A.  257; 
S.  V.  Aughtry,  49  S.  C.  285,  26  S.  E. 
619;  S.  V.  Chase,  68  Vt.  405,  35  A. 
336. 

96.  S.  V.  Mahly,  68  Mo.  316;  Tur- 
ner V.  C,  86  Pa.  54,  27  Am.  R.  683; 
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Wellar  v.  P.,  30  Mich. 16,  22;  Hun- 
ter V.  S,,  43  Ga.  483;  Rutherford  v. 
C" 13  Bush,  608;  Stephens  P.,  4 
Par.  Cr.  396;  Commander  v.  8.,  60 
Ala. 1; P.  V.  Horton,  4  Mich.  67; 
Murphy  v.  P.,  63  N.  Y.  590;  Hen- 
drlckson  v.  P.,  6  Seld. 13,  61 Am.  D. 
721; S.  V.  Leabo,  84  Mo.  168,  54  Am. 
R.  91; BUllngBlea  v.  8.,  68  Ala.  486; 
Bell V.  S., 170  Ala. 16,  54  So.  116; 
Ray  V.  8., 108  Tenn.  282,  67  S.  W. 
653;  O'Boyle  v.  Com,, 100  Va.  785, 
40  S.  E. 121. 

97.  Haynes  v.  S., 17  Ga.  465;  S. 
V.  Ford, 1 Speers,  146;  Breen  v.  P., 
4  Par.  Cr.  S80;  Halle  v.  S" 1 Swan 
(Tenn.),  248;  McMillen  v.  S., 13  Mo. 
30;  P.  V.  Dennis,  39  Cal.  625;  PreBS- 
ley  V.  S.， 166  Ala. 17,  52  So.  337; 
Ford  V.  S.,  96  Ark.  582, 132  S.  W. 
995;  P.  V.  White,  251 111. 67,  96  N.  E, 
1036;  S.  V.  Tweed, 152  N.  C.  848,  68 
S.  E. 139;  Betts  v.  S.,  60  Tex.  Cr. 
Ap.  631, 133  S.  W.  251. 

98.  S.  V.  Langford,  Busbee,  436; 
Koerner  v.  S"  98  Ind.  7;  Com.  v. 
Howard,  205  Mass.  128,  91 N.  E. 
397;  Hedger  v.  S., 144  Wis.  279, 128 
N.  W.  80. 

99.  S,  V.  Rash, 12  Ire.  382,  55 
Am.  D.  420;  Wilson  v.  S.,  69  Tex. 
Cr.  Ap.  623, 129  S.  W.  613.  See 
Porter  v.  S., 17  Ind.  694,  91 N.  B. 
340. 

1. P.  V.  Williams,  3  Par.  Cr.  84. 
And  see  McCann  v.  P.,  3  Par.  Cr. 
272. 
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thought  her  unfaithful  to  his  bed.^  A  prior  difficulty,  yet 
not  irrelevant  particulars,  between  any  defendant  and  the 
deceased,  may  be  shown.'  Again, ~ 

2,  The  Relative  Strength— of  the  defendant  and  de- 
ceased, where  the  other  facts  render  it  material,  may  be 
shown,* 

VI.   Expert  Testimony. 

§631. 1. The  Oelneral  Doctrine ~ is  explained  in  the 
first  volume  ；  ^  and  more  appears  in  this  one  under  the  title 
"Insanity ノ，  6  Experts  are  often  called  in  homicide  cases; 
as, — 

2.  Poisons. ― The  effects  of  different  poisons,  alike  on 
the  system  generally  and  in  the  individual  instance,  ap- 
plied internally  or  externally,  may  be  shown  by  expert 
evidence/ 

3.  Wounds, ~ when  and  how  made,  their  probably  mortal 
nature  or  otherwise,  how  they  severally  contributed  to  the 
death,  and  whatever  else  of  the  sort  is  within  the  special 


2.  Fisher  v.  P.,  23  111.  283,  285， 
幼 5;  McCann  v.  P.,  supra.  P.  v. 
Bowen, 165  Mich.  231, 130  N.  W. 
706.  Or  that  he  had  a  paramour. 
P.  V.  Scott, 153  N.  Y.  40,  46  N.  E. 
1028. 

3.  Tarver  v.  S.,  43  Ala.  354; 
Pound  V.  S.,  43  Ga.  88;  McLean  v. 
S., 16  Ala.  672.  See  also  S.  v.  Wat- 
kins>  9  Conn.  47,  53，  54,  21 Am.  D. 
712;  S.  V.  Green,  35  Conn.  203; 
Baines  v.  S"  43  Tex.  Cr.  Ap.  490,  66 
S.  W.  847. 

4.  Wellar  v.  P.,  30  Mich. 16; 
Wise  V.  S.,  2  Kan.  419,  86  Am.  D. 
595;  S.  V.  Broussard,  39  La.  Ann. 
671, 2  So.  422;  C.  v.  Barnacle, 134 
Mass.  215,  46  Am.  R.  319;  Stephen- 
son V.  8., 110  Ind.  358,  59  Am.  R. 
216, 11 N.  E.  360.  See  S,  v.  Shoultz, 
26  Mo.  128,  146.  Where  the  defend- 


ant pleads  self-defense.  Robinson 
V.  S.,  56  Ala.  671, 45  So.  916. 

5.  Vol. II，  S 1179. 

6.  Post,  §§  683-687.  And  see 
ante,  §  432c. 

7.  Rex  V.  Long,  4  Car.  &  P.  898; 
P.  V.  Williams,  3  Par.  Cr.  84;  S.  v. 
Cook, 17  Kan.  392;  Hartung  v.  P.,  4 
Par.  Cr.  319;  P.  v.  Hartung,  4  Par. 
Cr.  256;  Stephens  v.  P.,  4  Par.  Cr. 
396;  S,  r.  Hinkle,  6  Iowa,  380;  S. 
V.  Bowman,  80  N.  C.  432;  Pierson 
V.  P., 18  Hun,  239;  Siebert  v.  P., 
143  ni. 571, 32  N.  E.  431;  Simons  v. 
P., 150  111. 66,  36  N. IS.  1019;  P.  v. 
Lee,  248  111. 64,  93  N.  E.  321;  Davis 
V.  S.  (Tex.  1908), 118  S.  W.  366;  S. 
V.  Kammel, 23  S.  D.  465, 122  N.  W. 
420;  Levering  v.  Com., 132  Ky.  666, 
117  S.  W.  253. 
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range  of  medical  and  surgical  knowledge  and  skill,  may  be 
in  the  same  way  explained  when  pertinent  to  the  issue.® 

4.  Pregnancy ~ may  be  proved  by  experts.® 

5.  Blood  Stains, or  stains  claimed  to  be  such,  may  be 
explained  by  them.  And  persons  not  experts  may  testify 
whether  or  not  spots  appeared  to  be  from  blood"  and 
whether  or  not  the  blood  was  fresh." 

6.  Cause  of  Death. 一 An  expert  may  say  what,  upon  as- 
sumed facts,  he  deems  the  cause  of  the  death."   But  com- 


8.  Rumsey  v.  P., 19  N.  Y.  41; 
Curry  v.  S.,  5  Neb.  412;  Wilson  v. 
P.,  4  Par.  Cr.  619;  Linsday  t.  P.,  63 
N.  Y. 143;  S.  V.  Morphy,  33  Iowa, 
270, 11 Am.  R. 122;  Davis  y.  S.,  38 
Md. 15,  43;  P.  T.  Rogers, 13  Abb., 
n.  8.,  370;  C.  V.  Piper, 120  Mass. 
185;  Rosenbaum  t.  S.,  33  Ala.  364; 
S.  V.  Knight,  43  Me. 11; Henry  v. 
S., 11 Humph.  224;  P.  v.  Kerralns, 
1 Thomp.  &  C.  333;  Saunders  v.  S., 
37  Tex,  710;  S.  v.  Harris,  63  N.  C. 
1; Kennedy  v.  P.,  39  N.  Y.  245; 
Wendell  v.  Troy,  39  Barb.  329;  Fort 
V.  Brown,  46  Barb.  366;  Anthony  v. 
Smith,  4  Bosw.  503;  Wood  v.  S.,  31 
Tex.  Cr.  571, 21 S.  W.  602;  Weeks 
V.  S.，  79  Ga.  36,  3  S.  E.  323;  P.  v. 
Hare,  57  Mich.  505,  24  N.  W.  843; 
S.  V.  Cross,  68  Iowa,  180，  26  N.  W. 
62;  Hopt  V.  Utah, 120  U.  S.  430; 
Territory  v.  Egan,  3  Dak.  119; 
Everett  y.  8.,  62  Ga.  65;  P.  v.  Fish, 
125  N.  Y. 136,  26  N.  E.  319;  Batten 
V.  S.,  80  Ind.  394;  Williams  v.  S.,  30 
Ohio  Clr.  Ct.  R.  342;  Roe  v.  S.,  55 
Tex.  Cr.  128, 115  S.  W.  593  ；  Pollock 
V.  S.， 136  Wis.  136, 116  N.  W.  851; 
Burkett  v.  S., 154  Ala. 19,  45  So. 
682;  Harper  v.  S., 129  Ga.  770,  59  S. 
E.  792;  S.  V.  Rutledge, 136  Iowa, 
581, 113  N.  W.  461;  Fay  v.  S.,  52 
Tex.  Cr.  185, 107  S.  W.  55. 


9.  S.  V.  Smith,  32  Me.  369,  54 
Am.  D.  578. 

10.  P.  V.  Gonzalez,  35  N.  Y.  49; 
C.  V.  Sturtivant, 117  Mass.  122, 19 
Am.  R.  401;  P.  V.  Bell, 49  Cal.  485; 
S.  V.  Knight,  43  Me. 11; Rlckerson 
V.  S"  78  Ga. 15, 1 S.  E. 178;  S.  v. 
Robinson, 117  Mo.  649,  23  S.  W. 
1066;  Dlllard  v.  S.,  58  Miss.  368; 
Greenfield  v.  P.,  85  N.  Y.  75,  39  Am. 
R.  636;  Diaz  v.  S.  (Tex.  1911), 187 
S.  W.  377;  DavlB  v.  S., 126  Ala. 
44,  28  So.  617;  Walker  v.  S., 139  Ala. 
56,  35  So.  1011;  Hinshaw  v.  S., 147 
Ind.  334,  47  N.  E. 157.  Blood  stained 
clothing  received.  Rollings  v.  8., 
160  Ala.  82,  49  So.  329. 

11.  P.  V.  Loui  Tung,  90  Gal.  377, 
27  P.  296. 

12.  S.  V.  Bowman,  78  N.  C.  509; 
Shelton  v.  S..  34  Tex.  662;  S.  v. 
Smith,  32  Me.  369;  C.  v.  Livingston, 

14  Grat.  592;  S.  v.  Jones,  68  N.  C. 
443;  S.  V.  Bailey.  4  La.  Ann.  376; 
Carthaus  v.  S.,  78  Wis.  560;  Ebos 
V.  S.,  34  Ark.  520;  Boyle  v.  S.,  61 
Wis.  440,  21 N.  W.  289：  S.  v.  Clark, 

15  S.  C.  403.  See  S.  v.  Morgan,  96 
N.  C.  641;  Williams  v.  S.,  64  Md. 
384, 1 A.  887;  P.  v.  Barker,  60  Mloh. 
277, 1 Am.  St.  501, 27  N.  W.  539;  S. 
V.  Kammel, 23  S.  D.  465, 122  N.  W. 
420;  Morris  v.  Com.,  27  Ky. し 145, 
84  S.  W.  560. 
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monly  or  often  the  jury  may  be  sufficiently  informed  thereof 
without  this  help" 

7.  One  not  an  Expert "― may  testify  to  what  is  within 
common  observation; "  as,  that  an  injured  person's  health 
is  failing, 16  that  a  piece  of  paper  has  the  appearance  of  wad- 
ding from  a  gun,^®  that  the  defendant  manifested 
anger.i ァ 

§  632.  An  Expert ― is  any  person  specially  versed  in  the 
subject  under  inquity.^®  Oftenest,  in  homicide  cases,  he 
is  a  practicing  physician  or  surgeon  ；  but,  on  many  ques- 
tions, chemists  are  equally,  and,  on  some,  more,  compe- 
tent.^® And  in  these  cases  there  may  be  other  experts  ；  as, 
one  accustomed  to  prepare  corpses  for  burial"  one  familiar 
with  fire-arm8,2i  one  experienced  in  comparing  and  judg- 
ing of  handwritings" 

V.  Other  Questions  of  Evidence. 

§633. 1. The  Remaining  Questions ~ of  evidence  in 
homicide  are  chiefly  such  as  pertain  equally  to  all  offenses 
and  civil  causes;  not  therefore  for  any  full  treatment  here. 


13.  Stafford  v.  S.'  55  Ga.  591. 

14.  Hubbard  v.  S.,  72  Ala.  164; 
Alabama  Great  South.  Rid.  v.  Yar- 
borough,  83  Ala.  238,  3  So.  447;  S. 
V.  Stackhouse,  24  Kan.  445;  Wynne 
V.  S.，  56  Ga.  113.  See  Rash  v.  S., 
61 Ala.  89. 

15.  Louisville,  etc.  Ry.  v.  Wood, 
113  Ind.  544, 14  N.  E.  572, 16  N.  E. 

m. 

16.  P.  V.  Manke,  78  N.  Y.  611; 
Manke  v.  P., 17  Hun,  410. 

17.  S.  V.  Shelton,  64  Iowa,  333, 
20  N.  W.  459;  P.  V.  Haxer, 144  Mich. 
575, 108  N.  W.  90;  Perry  v.  S., 110 
Ga.  234,  36  S.  E.  781;  Scott  v.  S.,  49 
Tex.  Cr.  519,  93  S.  W.  740. 

18.  Vol. II,  § 1179;  Tulllsv.  Kidd, 
12  Ala.  648;  Tatum  v.  Mohr,  21 Ark. 
349;  Rowell  v.  Lowell, 11 Gray, 
429;  Emerson  v.  Lowell  Gas  Light 
Co.,  6  Allen,  146,  83  Am.  D.  621; 


New  Orleans,  etc.  Rid.  v.  AUbritton, 
38  Miss.  242,  75  Am.  D.  98;  Lush  v. 
McDaniel, 13  Ire.  485,  57  Am.  D. 
566;  S.  V.  Terrell. 12  Rich.  321; 
Bierce  v.  Stocking, 11 Gray,  174; 
Rice  V.  S.,  54  Tex.  Cr.  149, 112  S.  W. 
299. 

19.  Hartung  v.  P.,  4  Par.  Cr. 
319;  S.  V.  Cook, 17  Kan.  392;  Reg. 
V.  Holden,  8  Car.  &  P.  606;  S.  v. 
Hinkle,  6  Iowa,  380;  Johnson  v.  S., 
20  Tex.  Ap. 178;  Soquet  v.  S.,  72 
Wis.  659,  40  N.  W.  391;  Mitchell  v. 
S.,  58  Ala.  417;  S.  v.  Cole,  63  Iowa, 
695, 17  N.  W. 183. 

20.  S.  V.  Moxley, 102  Mo.  374, 14 
S,  W.  969, 15  S.  W.  556. 

21.  Meyers  v.  S., 14  Tex.  Ap.  35： 
S.  V.  Jones,  41 Kan.  309.  21 P.  266. 

22.  S.  V.  DeGraff, 113  N.  C.  688, 
18  S.  E.  507. 
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2.  Res  Gestae. ~ Not  only  in  circumstances  stated  in 
prior  elucidations, 23  but  in  others^  it  is  important,  where  so 
mucli  depends  on  circumstantial  evidence  as  in  most 
homicide  cases,  to  lay  the  whole  of  the  transaction  before 
the  jury,2*  together  with  all  helpful  exhibits.^*^  Even  the 
condition  of  the  ground  and  the  surroundings  may  in  gen- 
eral be  properly  shown"  So  may  be  wounds  not  men- 
tioned in  the  indictment"  And 一 

3.  What  is  done  or  said  by  a  Third  Person, 一 and  his 

feelings  toward  the  parties,  will  be  competent  in  some  cir- 
cumstances, not  in  others, ~ questions  depending  on  the 
general  rules  of  evidence" 


23.  Vol.  II,  $§ 1083-1087;  ante, 
§§  626-627. 

24.  C.  V.  Sturtivant, 117  Mass. 
122, 19  Am.  R.  401;  O'Mara  y.  C, 
76  Pa.  424;  S.  v.  Testerman,  68  Mo. 
408;  Fernandez  v.  S.,  4  Tex.  Ap. 
419;  Brown  v.  C.  76  Pa.  319;  P.  v. 
Murphy,  45  Cal.  137;  Hawkins  v. 
8.,  25  6a.  207,  71 Am.  D. 166; 
Hofler  V.  S., 16  Ark.  534;  P.  v.  S wen- 
son,  49  Cal.  388;  Harris  v.  S.,  53  Ga. 
640;  Kehoe  v.  C.,  85  Pa.  127;  P.  v. 
Shea,  8  Cal.  538;  Aaron  y.  S.,  31 
Ga.  167;  Gatlln  v.  8.,  5  Tex.  Ap. 
531;  Ruloff  V.  P.,  45  N.  Y.  213; 
Wynne  v.  S.,  66  Qa. 113;  C.  v. 
Woodward, 102  Mass.  155;  Russell 
V.  C.  78  Va.  400;  C.  v.  Abbott, 130 
Mass.  472;  Jamison  v.  P., 145  111. 
357,  34  N.  E.  486;  Lewis  t.  S.,  29 
Tex.  Ap.  201, 25  Am.  St  720, 15  S. 
W.  642;  P.  V.  Hawea,  98  Cal.  648,  83 
P.  791;  GrlgBby  v.  S.,  4  Bax. 19; 
King  V.  S.,  65  Miss.  576,  5  So.  97; 
Jeffries  v.  S.,  9  Tex.  Ap.  598;  Hodge 
T.  S.,  98  Ala. 10,  39  Am.  St. 17, 13 
So.  386;  P.  T.  Palllster, 138  N.  Y. 
601, 33  N.  E.  741;  P.  v.  Parker, 137 
N.  Y.  535,  32  N.  E. 1013;  Leeper  y. 
8.,  29  Tex.  Ap.  63, 14  S.  W.  898;  S. 


V.  Stewart, 156  N.  C.  636,  72  S.  E. 
193. 

25.  Thomas  v.  S.,  67  Ga.  460;  S. 
V.  Stair,  87  Mo.  268,  56  Am.  R:  449; 
Hodge  V.  a,  97  Ala.  37,  38  Am.  St. 
145, 12  So.  164;  DaTldson  y.  S., 135 
Ind.  254,  34  N.  E.  972;  P.  v.  O'Brien, 
78  Cal. 41, 20  P.  369;  King  v.  S., 
13  Tex.  Ap.  277;  Hart  y.  S., 16  Tex. 
Ap.  202,  49  Am.  R. 188. 

26.  Caw  T.  P.,  3  Neb.  357;  Reg. 
V.  Leggett,  8  Car.  &  P.  191;  P.  v. 
Johnson, 140  N  Y.  350,  35  N.  E. 
604;  Watklns  v.  S.,  89  Ala.  82,  8  So. 
134. 

27.  S.  V.  Hoyt, 13  Minn.  132. 

28.  Boothe  v.  S.,  4  Tez,  Ap.  202; 
Campbell  v.  S.,  23  Ala.  44;  Hackett 
V.  P.,  54  Barb.  370;  Crawford  v.  S" 
12  Ga.  142;  Crookham  v,  8.,  5 
W.  Va.  510;  Rufer  v.  8.,  26  Ohio  St. 
464;  S.  T.  Davis,  77  N.  C.  483;  Mer- 
8hon  V.  S"  51 Ind. 14;  Dayls  v.  S"  3 
Tex.  Ap.  91; Newcomb  v.  8.,  87  Miss. 
383;  Walrath  y.  S"  8  Neb.  80;  Banks 
V.  sr.,  72  Ala.  622;  Walker  v.  S.,  6 
Tex.  Ap.  676;  S.  v.  JolmBon,  81 La. 
Ann.  868;  Alexander  v.  U.  S., 188 
U.  8.  853;  S.  V.  Lambert,  93  N.  C. 
618. 
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4.  That  a  Third  Person, 一 in  no  wise  connected  with 
the  defendant, 29  committed  the  homicide  is  competent" 

5.  That  Suicide, ~ not  murder,  caused  the  death  is  a 
frequent  defense.  Hence  when  it  is,  a  suicidal  disposition 
may  be  shown.®^  Or,  in  proper  circumstances,  a  declaration 
by  the  deceased  of  his  intention  to  commit  self-murder  is 
admissible.*^ 

§  634.  Drunkenness ~ of  the  defendant  may  be  testified 
to  under  circumstances  and  with  an  effect  explained  in  an- 
other connection" 

§  635.  A  Prior  Conviction  for  Assault, ~ when  afterward 
the  injured  person  dies  of  the  wound  withm  a  year  and  a 
day,  we  have  seen  is  not  a  bar  to  the  indictment  for  the 
homicide"  Yet  on  a  trial  for  the  latter,  the  record  of  the 
former  conviction  is  competent  evidence  of  the  fact  there- 
of,8s  and  is  conclusive  of  the  unjustifiable  character  of  the 
battery.^® 


29.  S.  V.  Jacobs, 107  N.  C.  873， 12 
S.  E.  248. 

30.  S.  V.  Pritchett, 106  N.  C.  667, 
11 S.  B.  357;  Pace  v.  Com.  (Ky.), 
37  S.  W.  552;  Pace  v.  S.  (Tex.  Cr. 
▲p.  1911), 135  S.  W.  379. 

31.  Boyd  V.  8" 14  Lea,  161.  Non- 
expert evidence  as  to  manner  sup- 
posed  suicide  accomplished  exclud- 
ed. Redd  V.  8.,  63  Ark.  457,  40  S. 
W.  374.  Where  accused  alleged  that 
deceased  had  committed  suicide  by 
poison  which  he  had  sent  himself 
by  post れ l8  proper  to  show  deceas- 
ed was  erratic,  wrote  letters  to 
himself  and  could  write  several 
kinds  of  handwriting.  P.  v.  Wilson, 
14  Cal. Ap.  515, 112  P.  579;  Smith 
T.  S.,  61 Neb.  296,  85  N.  W.  49. 

32.  C.  T.  Trefethen, 157  Mass. 
180,  31 N.  E.  961.  Compare  with 
Slebert  y.  P., 143  111.  571, 32  N.  B. 
431.    See  C.  v.  Felch, 132  Mass. 


22;  S.  V.  Lentz,  46  Minn.  177;  Nor- 
dan  V.  S., 143  Ala. 13,  39  So.  406; 
S.  V.  Marsh,  70  Vt.  288,  40  A.  836. 
Contra.  S.  v.  Bauerle, 145  Mo. 1, 
46  S.  W.  609. 

33.  New  Crlm.  Law,  I,  §§  397- 
416;  S.  T.  White, 14  Kan.  538;  Smith 
T.  S.,  4  Neb.  277;  Plrtle  v.  8.,  9 
Humph.  663;  S.  v.  Tatro,  50  VL 
483;  Cluck  V.  S.,  40  Ind.  263;  Achey 
V.  8"  64  Ind.  56;  McGinnis  v.  C" 102 
Pa,  66;  Armor  v.  8.,  63  Ala.  173; 
C.  V.  Cloonen, 151 Pa.  605,  25  A. 
l45;  Com.  V.  Paraons, 195  Mass.  560, 
81 N.  E.  29;  Com.  y.  Byler,  217  Pa. 
512,  66  A.  746;  Gustayenson  v.  S., 
10  Wyo.  300,  68  P.  1006. 

34.  New  Crlm.  Law,  I,  § 1069. 

35.  C.  V.  McPike,  3  Cush.  181. 50 
Am.  D.  727. 

36.  C.  V.  Evans, 101 Mass.  25. 
Compare  with  Reg.  y.  Morris  (Law 
Hep.), 1 C.  C.  90, 10  Cox  C.  C.  480. 


V 
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§  636.  The  Name  of  the  Deceased, ~ we  have  seen,  must 
be  proved  as  laid"  and  we  have  seen  something  of  the 
evidence"  In  one  case,  he  was  shown  to  have  been  at  an 
imi three  days.  The  innkeeper  asked  Mm  Ms  name,  and  lie 
made  answer;  then  letters  came  directed  to  the  name  thus 
given,  and  he  received  them  ；  and  it  was  ruled  that  the 
innkeeper  might  be  permitted  to  state  what  this  name  was. 
"I  think,"  said  Patteson,  j.  "it  is  evidence  to  show  the 
name  by  which  he  was  usually  known.  ，  ， '® 

§637.  The  Combined  Evidence ~ must  cover  the  whole 
case,4o  and  be  adequate  in  general  and  as  to  all  the  parts." 


87.   Vol  II,  11488  (3), 681-6891). 

38.  Ante,  §§  506-511;  Rutlierford 
V.  S., 11 Lea,  31. 

89.  Rex  V.  TUnminB,  7  Car. 毳 P. 
499. 

40.  Vol. II,  f§ 1062-1056. 

41.  Lindsay  v.  P.,  63  N.  Y. 148; 
Reg.  V.  Hopkins,  8  Car.  ft  P,  691; 
Wilson  V.  8.,  43  Tex.  472;  dough  r. 
S.,  7  Neb.  820;  Weeden  y.  8.,  41 
Tex.  84;  Garrett  v.  S.,  41 Tex,  630; 
Lilley  T.  S.,  41 Tex.  489;  Marshall 
V.  S.,  5  Tez.  Ap.  278;  Cox  v.  8" 
6  Tez.  Ap.  493;  Powell y.  B"  8  Tex, 
Ap.  630;  Green  y.  C„  83  Pa.  76; 


WUUams  v.  8.,  B  Tex.  Ap.  128; 
Lopez  V.  8.,  2  Tex.  Ai>.  204;  P.  r. 
Ah  Kong,  49  CaL  6;  P.  v.  Shay, 
4  Par.  Cr.  344;  Kelaoe  v.  S.,  47  Ala. 
573;  Stiles  V.  S.,  57  Ga. 183;  P.  r. 
San  Martin,  2  Cal.  484;  Monroe  y. 
S"  23  Tex.  210,  76  Am.  D.  6S;  P.  y. 
Hartung,  4  Par.  Cr.  256;  Treadwell 
T.  S., 16  Tex.  Ap.  660.  As  to  eri- 
dence  of  cartridges  or  cartridge 
き hell き In  possession  of  accused  and 
also  at  scene  of  crime.  S.  v.  Lau- 
dano,  74  Conn.  638,  51 A.  960;  S.  t. 
Dmm, 116  la.  219,  89  N.  W.  984; 
S.  V.  Gray, 116  la.  231, 89  N.  W.  987. 


CHAPTER  CXXX 


HOMICIDE,  AS  TO  QUESTIONS  OP  PRACTICE. 

Consult <~ the  places  cited  Introducing  c.  31; also  the  dutpters  on  eacb 
particular  topic  in  Vols.  I  and  II.* 


§  638. 1. In  the  First  Volume— the  practice  is  so  fully 
considered  in  its  larger  aspects  that  little  remains  for  this 
place. 


2. 


is  to  be  brought,  and  the  allegations  and  proof  of  it,  are  in 
that  volume  and  in  "New  Criminal  Law"  considered  both 
as  to  the  general  doctrine,  and  in  a  measure  as  to  homicide 
in  particular."  Evidence  that  the  defendant  and  the  de- 
ceased were  in  the  evening  seen  together  going  from  one 
county  toward  another,  where  the  dead  body  was  found, 
was  held  to  show  venue  in  the  latter." 

§  638  a.  The  Charge  to  the  Jury— should  follow  the 
rules  stated  in  the  first  volume.**  Thus,  it  should  accur- 
ately give  the  law  of  whatever  degree  of  the  offense  the 
evidence  tends  to  prove,  but  not  of  other  degrees.**  And  in 


42.  Vol.  I,  Z  45  et  seq.,  360  et 
seq.;  New  Crim.  Law,. 1, §§ 110-117; 
Rex  T.  HelBham,  4  Car.  &  P.  394; 
Rex  V.  Sawyer,  Rubs,  ft  Ry.  294;  U. 
S.  V.  Imbert,  4  Wash.  C.  C.  702; 
S.  V.  Dunkley,  3  Ire.  116;  Rex  v. 
Depardo, 1 Taunt.  26,  Ruse.  &  Ry. 
134;  C.  T.  Linton,  2  Va.  Cas.  205; 
Reg.  V.  Grand  Junction  Ry.,  3  Per. 
ft  D.  57,  note, 11 A.  &  E. 128,  note; 
Reg.  V.  Azzopardl, 1 Car.  &  K.  203, 
2  Moody,  288;  Riley  v.  S.,  9  Humph. 
646;  Bauson  v.  Offley,  3  Salk.  38; 
Stoughton  V.  8., 13  Sm.  &  M.  256, 
Nash  V.  S"  2  Greene  (Iowa),  286; 
C.  V.  Parker,  2  Pick.  550;  Dula  v. 


S.,  8  Yerg.  611;  Rex  y.  De  Mattos, 
7  Car.  ft  R  458;  U.  S.  v.  MaglU, 1 
Wash.  C.  C.  463;  b.  c.  nom.  U.  S. 
V.  McGUl, 4  Dall.  426;  Reg.  v.  Lewis, 
Dears.  &  B. 182,  7  Cox,  C.  C.  277; 
Rex  T.  Coombes, 1 Leach,  888, 1 
East,  P.  C.  367;  Robbins  v.  S.,  S 
Ohio  St  131; U.  S.  V.  DemarcM,  5 
Blatch.  84;  S.  v.  Testerman,  68  Mo. 
408. 

43.  Beavers  y.  S.,  58  Ind.  630. 
And  see  Riggs  v.  8.,  80  Miss.  635. 

44.  Vol. II,  §§  976-982a. 

45.  Vol. II,  §  980  (2)  ；  Hodges  t. 
8"  3  Tex.  Ap.  470;  S.  v.  Green,  66 
Mo.  631;. S.  V.  Wieners,  66  Mo. 13; 
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other  particulars  it  should  state,  and  correctly,  all  the  law 
applicable  to  the  individual  case,  as  appearing  in  the  al- 
legations and  proofs;  but  none  which,  though  abstractly 
correct,  is  not  applicable.*®  The  charge  need  not  extend  to 


Futch  V.  S.,  90  6a.  472, 16  S.  B. 
102;  P.  V.  Palmer,  96  Mich.  680, 
65  N.  W.  994;  S.  v.  Lewis, 118  Mo. 
79,  23  S.  W. 1082;  P.  y.  Lee  Gam, 
69  Cal.  552;  S.  v.  Simma,  71 Mo. 
538;  Brownell y.  P"  38  Mich.  732; 
Clark  V.  C" 123  Pa.  665, 16  A.  796; 
C.  V.  CrosBmire, 156  Pa.  304,  27  A. 
40;  Lewis  V.  S"  90  Ga.  95, 16  S.  B. 
697;  Jackson  v*  S.,  88  Ga.  784, 15 
S.  E.  677;  S.  V.  Miller, 112  N.  C. 
878;  McKenna  v.  P.,  81 N.  T.  860. 
But  see  Jones  v.  S"  29  Oe.  594; 
Pinkerton  y.  8., 146  Ala.  684,  40 
So.  224;  Thomas  v.  S., 150  Ala.  31, 
43  So.  371;  Fowler  v.  S., 155  Ala. 
21, 45  So.  913;  JarviB  v.  S.,  70  Ark. 
613,  67  S.  W.  76;  Dow  v.  S.，  77  Ark. 
464,  92  S.  W.  28  ；  Bradshaw  y.  S.,  95 
Ark.  409, 129  S.  W.  811;  Demato  v. 
P.,  49  Colo.  147,  111  P.  703;  Moore 
S.,  59  Fla.  23,  52  So.  971;  Falls 
V.  S;  60  Fla.  8,  53  So.  612;  McBeth 
V.  S., 122  Ga.  737，  60  S.  E.  931； 
Garland  v.  S., 124  6a.  832,  63  S.  E. 
314;  Dawson  v.  S., 180  Ga.  349,  60 
S.  E.  861;  Strickland  v.  8., 133  Ga. 
76,  65  S.  E, 148;  Westbrook  t.  8., 
133  Ga.  678,  66  S.  E.  788;  Gadsden 
V.  S., 134  6a.  785,  68  S.  E.  497; 
S.  T.  Shepherd, 129  la.  705, 106  N. 
W. 190;  Mullina  v.  Com.,  28  Ky.  L. 
2433,  67  S.  W.  824;  Buma  v.  Com., 
136  Ky.  468, 124  S.  W.  409;  May  v. 
8.,  89  Ml88.  291, 42  So.  164;  S.  v. 
Hall, 168  Mo.  475,  68  S.  W.  344; 
S.  V.  NlQhaus, 188  Mo.  S04,  87  S.  W. 
473;  S.  T.  Clay,  201 Mo.  679, 100 
S.  W.  439;  S.  V.  Heath,  221 Mo.  565, 
121 S.  W. 140;  S.  V.  Myers,  221 Mo. 
598. 121 S.  W. 181; S.  V.  Rumfelt, 


228  Mo.  443, 128  S.  W.  737;  S,  y. 
Herrmann,  77  N.  J.  L.  534,  76  A. 
1086;  Ter.  y.  Klmmick, 15  N.  M. 
178, 106  P.  381;  P.  V.  DeGarmo, 
76  N.  Y.  S.  477,  73  App.  Div.  46; 
S.  T.  Foster, 130  N.  C.  666,  41 S.  E. 
284;  Com.  V.  LeQrange,  227  Pa.  368, 
76  A.  63;  Powers  v.  S., 117  Tenn. 
363,  97  S.  W.  816;  Salinas  y.  S. 
(Tex.  Cr.  App), 102  S.  W. 116; 
Crowell V.  S.,  56  Tex.  Cr.  Ap.  480, 
120  S.  W.  897;  King  v.  S.  (Tex. 
Cr.  Ap.  1909), 123  S.  W. 135;  Dough- 
erty V.  S.,  59  Tex.  Cr.  Ap.  464, 128 
S.  W.  398;  Roquemore  v.  S.,  59  Tex. 
Cr.  Ap.  568, 129  S.  W. 1120;  Jen- 
nings V.  8.,  60  Tex.  Cr.  Ap.  421, 132 
S.  W.  473. 

46.  Ante,  §  604  (1) ； Lister  v.  S,, 
3  Tex.  Ap. 17;  Gladden  v.  8" 12  Fla. 
562;  S.  V.  Jones,  79  N.  C.  630;  Wll- 
liama  v.  S.,  3  Tex.  Ap.  316;  Hodges 
V.  S.,  3  Tex.  Ap.  470;  Stuart  v.  S., 
1 Baz.  178;  P.  V.  HarriB,  95  Mich.  87, 
54  N.  W.  648;  Warren  v.  S"  31 Tex, 
Cr.  573,  21 S.  W.  680;  Calton  v. 
Utah, 130  U.  S.  83;  McLAughlin  v. 
8., 10  Tex.  Ap.  840;  P.  v.  Macard,  73 
Mich. 15,  40  N.  W.  784;  Teague  v. 
S., 144  Ala.  42，  40  So  312;  Fleming 
V.  8., 150  Ala. 19,  43  So.  219;  Hol- 
land V.  8., 162  Ala.  5,  50  So.  215;  S. 
V.  Bailey,  79  Conn.  589,  65  A.  951; 
Fanner  v.  Com.,  28  Ky.  L. 1168,  91 
S.  W.  682;  Burns  y.  Com., 136  Ky. 
468, 124  S.  W.  409;  S.  v.  Brown, 188 
Mo.  451, 87  S.  W.  519;  S.  v.  Zorn, 
202  Mo. 12, 100  S.  W.  591; S.  v. 
Dunn,  221 Mo.  530, 120  S.  W. 1179; 
S.  V.  Young,  67  N.  J.  L.  228,  51 A. 
939;  S.  V.  WmiamB,  76  S.  C. 135,  56 


1626 


New  Cbimikal  Fbooedube.        お 639-641 


what  IS  presumed  to  be  known  equally  to  the  jury  and  the 
court,7 

§  639.   The  Verdict : 一 

1. In  the  First  Volume ~ the  general  law  of  the  verdict 
is  considered."  And ~ 

2.  In  First  and  Second  Degrees ~ of  murder,  we  saw  in 
a  chapter  just  back  how  it  should  be*** 

3.  On  a  Charge  of  Murder, ~ the  verdict  may  be  for 
mandaughter.co  If  the  murder  indictment  sets  out,  as  is 
common,  assault  and  battery,  the  verdict  may  be  only  for 
either  one  of  these;"  except  where  prevails  the  common 
law  rule  that  there  can  be  no  conviction  of  misdemeanor  on 
an  indictment  for  felony" 

§640.  Simply  '  *  Guilty'  '—convicts  the  defendant  of  the 
highest  degree  alleged  ；  for  example,  of  murder"  It  is  the 
same  of  "Guilty  of  the  murder  oi  B ノ， "  Where  there  are 
more  defendants  than  one,  the  verdict  must,  to  convict  one 
only,  specify  which  one.**^ 

§641.  "Guilty  of  Manslaughter'  —is  probably  a  good 
verdict  therefor  on  a  murder  indictment  ；  *®  yet  a  better 


S.  E.  783;  S.  T.  Phillips,  69  Wash. 
252, 109  P.  1047;  S.  v.  Gravely,  66 
W.  Va.  376,  66  S.  E.  503. 

47.  Flournoy  v.  S., 16  Tex.  81, 32. 

48.  Vol. II,  if  lOOOarlOie. 

49.  Ante,  §§  590-696. 

50.  New  Crim.  Law,  I,  §  794;  Vol. 
II,  § 1009;  S.  V.  Fleming,  2  Strob. 
464;  Roy  v.  S"  2  Kan.  405;  Byans 
T.  S.,  33  Ga. 1; P.  T.  Machuca, 158 
Cal. 62， 109  P.  886;  P.  v.  Herges, 14 
Cal. Ap.  273,  111  P.  624;  Lynn  v.  P., 
170  m.  527,  48  N.  B.  964;  P.  v.  Dar- 
ragh, 126  N.  Y.  S.  522;  Contra, 
Com.  V.  LeGrange,  227  Pa.  368,  76 
A.  63. 

51.  New  Crim.  Law,  I,  §  803. 

52.  New  Crim.  Law,  I,  §§  804- 
808. 

53.  P.  V.  Maroh,  6  Cal.  543;  Vol. 


I,  i 1006a  (2).  See  Revel y.  S.,  26 
Oa.  275;  Frollch  v.  S., 11 Ind.  218, 
215;  Wilson  V.  S., 18  Ohio,  148. 
Contra  by  statute.  S.  v.  May,  62 
W.  Va.  129,  57  S.  B.  566.  If  statute 
requires  ^ury  to  find  the  degree, 
a  verdict  of  guilty,  not  stating  the 
degree  la  void.  Lancaster  t.  S.,  71 
Ark.  100,  71 S.  W.  251;  Mahany  v. 
P.,  31 Colo.  365,  78  P.  26;  S.  v. 
Heth,  60  Kan.  560,  57  P.  108;  Rvuh 
sell V.  S.,  66  Neb.  497,  92  N.  W. 
751; S.  V.  Hubbard,  20  S.  D. 18, 104 
N.  W. 1120. 

54.  McGuffle  v.  8., 17  Ga.  497. 
See  S.  V.  Upton, 1 Dev.  613. 

55.  S.  V.  Bradley,  9  Rich.  168. 

56.  Jordan  v.  S.,  22  Qa.  546; 
Diaa  V.  S.,  7  Blackf.  20,  89  Am.  D. 
448.   And  see  S.  y.  Raines,  3  Mc- 
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form  would  be,  "Not  guilty  of  the  malice  aforethought  al- 
leged, but  guilty  of  the  residue  of  the  indictment. ， ， " 

§  642. 1. The  Verdict  is  good— if  its  meaning  can  be 
reasonably  ascertained,  and  it  can  be  legally  carried  into 
effect;  otherwise,  not" 

2.  A  Verdict  contrary  to  Instructions, ~ for  a less  degree 
of  the  offense  than  the  evidence  proves,  must  be  received 
and  carried  out.  A  new  trial  cannot  be  ordered,® 


Cord,  633;  S.  y.  Waters,  39  Me.  54; 
Huntington  v.  Sup.  Ct  of  City  & 
Co.  of  San  Francisco,  6  Cal. Ap.  288» 
90  P.  141. 

57.   Vol. 11,  §1 1010,  1011. 

68.  For  lllaBtrationB,  see  S.  v. 
Waters,  39  Me.  54;  WaU  v.  S.»  23 
Ind.  160;  Beckwith  v.  P.,  26  111.  500; 
S.  V.  White,  45  Iowa,  825;  Morman 
T.  S.,  24  Mi88.  54;  Short  v.  8.,  7 
Terg.  610;  Camp  v.  S.,  26  Oa.  689; 
S.  V.  Posey,  4  Strob.  108,  141;  Don- 
nelly T.  S"  2  Dutcher,  463,  601; 


Noles  V.  8.,  26  Ala.  31, 62  Am.  D. 
711;  HarraU  t.  8"  26  Ala.  52;  Noles 
V.  8.,  24  Ala.  672;  Stevens  v.  S., 
183  Ala.  28,  32  So.  270;  Durrett  v. 
S" 133  Ala.  119,  32  So.  234;  Ben- 
nett V.  S.,  96  Ark.  100, 128  S.  W. 
851; S.  V.  Henry,  51 W.  Va.  283,  41 
S.  E.  439. 

59.  Jordan  v.  8.,  22  Ga.  545;  S. 
V.  Green,  229  Mo.  642, 129  S.  W. 
700;  Bass  V.  8.,  59  Tex.  Cr.  Ap.  186, 
127  S.  W. 1020;  S.  V.  Phillips*  59 
Wash.  262, 109  P.  1047. 


CHAPTER  CXXXI 


HOMICIDE,  AS  TO  THE  ATTEMPT. 

§§       643.  Introduction. 
644-650.   By  Poisoning. 
651-663.   By  Violence. 

Consult ― The  places  cited  Introducing  c.  31; and  the  chapters  on  At- 
TEMST,  and  Assault  aitd  Battery.  Also  Dir.  &  F"  S§  549-669. 

§  643. 1. In  the  Two  Chapters ~ just  referred  to  there  is 
mucli  that  would  be  equally  appropriate  here.  Remaining 
for  this  chapter, 一 

2.  How  Chapter  divided. ~ We  shall  consider,  I.  The 
Attempt  by  Poisoning;  IL  The  Attempt  by  Violence. 

L   The  Attempt  by  Poisoning. 

, §  644. 1. On  a  Statute, 一 if,  as  commonly,  the  procedure 
is，  the  particular  statutory  words,  and  their  construed 
meaning,  should  be  carefully  considered  alike  as  to  the 
form  of  the  indictment  and  the  proofs.  Thus,  the  English 
7  Will. 4  & 1 Vict.  c.  85，  §  2  &  3  (now  repealed,  and  sub- 
stantially re-enacted  in  24  &  25  Vict.  c. 100,  § 11, 14),  made 
it,  in  §  2,  an  offense  to  <《 administer"  to  one  "any  poison  or 
other  destructive  thing,"  "with  intent  to  commit  nmrder;" 
and  in  §  3，  to  "attempt  to  administer"  the  same,  with  the 
like  intent.  Here  the  indictment  and  proofs  were  required 
to  be  different,  according  to  the  section  on  which  the  pro- 
secution was  founded.  A  New  York  statute  is  the  same  as 
the  above  §  2，  yet  adding,  what  is  nox in  the  above,  "and 
which  shall  have  been  actually  taken  by  such"  person.'® 

2.  The  Indictment, ~ on  the  latter  statute)  should  cover 
these  words;  yet  one  on  the  Massachusetts  statute,  which 

60.  La  Beau  v.  P.,  6  Par.  Cr. 
371. 

(1628) 
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omits  them,  more  nearly  following  the  English,®^  need 
not. 

§645. 1. In  Form, ― the  indictment  on  a  statute  like 
the  above  §  2  may  charge,  for  example,  that  on,  etc.,  at， 
etc.,  the  defendant  "feloniously  [m  a  State  where  the  of- 
fense is  felony]  and  unlawfully  did  administer  to  one  X  a 
large  quantity  of  a  certain  deadly  poison  ®^  called  white 
arsenic,  to  wit,  two  drachms  of  the  said  wnite  arsenic,^' 
with  intent  then  and  there  and  thereby  feloniously,  wi レ 
fuUy,  and  of  his  malice  aforethought  the  said  X  to  kill  and 
murder.""  Under  a  statute  like  that  in  New  York,  the 
distinguishing  words  above  stated  should  be  added  to 
these" 

2.  If  the  Person  to  be  Poisoned  一 is  in  doubt,  Archbold 
recommends  an  added  connt  "stating  the  intent  to  be  to 
< commit  murder ，  generally ノ，  ®®  But  it  is  believed  that  courts 
particular  as  to  forms  would  not  accept  this.®^  It  is  safer 
to  say,  "with  intent  to  murder  some  person  to  the  jurors 
unknown. ， ， 

3.  "Administer ノ， 一 Though  the  indictment,  on  a  statute 
like  the  above  English  one,  need  not  aver  that  the  poison 
was  taken  into  the  stomacli"  the  proofs  must  show  it  so，  at 
least  the  contrary  must  not  appear, 一 its  passing  into  the 
stomach  being  inseparable  from  the  act  of  administer- 
ing. 


61.  C.  V.  Galavan,  9  Allen,  271; 
C.  V.  Bearse, 108  Mass.  487. 

62.  Shackleford  v.  S.,  79  Ala.  26. 

63.  Ante,  §  553;  Dir.  &  F"  §§ 139- 
141,  213,  533,  714. 

64.  Arohb.  Crim.  PI. &  Ev. (10th 
Loud.  Ed.)  438,  (19th  Ed.)  706;  C. 
y.  Bearse, 108  Mass.  487;  C.  v. 
Galavan,  9  Allen,  271;  Sarah  v.  8., 
28  Miss.  267,  61 Am.  D.  544;  C.  v. 
HobbB, 140  Mass.  443,  5  N.  E.  158. 
And  see  Madden  v.  8., 1 Kan.  340; 
Johnson  v.  S.,  90  Ga.  441, 16  S.  E. 
92. 

65.  La  Beau  v.  P.,  6  Par.  Cr.  371. 


And  see  P.  v.  Hartung,  4  Par.  Cr. 
256.  Compare  this  form  with  Dir. 
&  F"  §  558. 

66.  Archb.  Crim.  PI. &  Ev. (19th 
Ed.)  706,  referring  to  Reg.  v.  Ryan, 
2  Moody  &  R  213.  And  see  sub- 
sequent note. 

67.  Ante,  §§  77  (4),  82. 

68.  Par. 1 of  this  section. 

69.  Stat.  Crimes,  §  226;  Rex  v. 
Cadman, 1 Moody,  114,  Car.  Crim. 
Law  (3d  Ed.)  237;  Rex  v.  Harley, 
4  Car.  &  P.  369,  371;  Sumpter  v. 
S., 11 Fla.  247.  In  the  above  case 
of  Rex  V.  Harley,  Park,  J.  speaking 
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4.  The  Hand  of  the  Defendant— need  not  deliver  the 
poison  ； It 18  the  same  if  left  for  the  victim  to  find  and  take, 
or  pointed  out  to  him,  or  transmitted  through  the  agency  of 
another"  or  received  and  swallowed  by  a  person  other  than 
the  one  for  whom  it  was  meantJi  Nor  is  it  material 
whether  or  not  the  person  taking  it  acted  voluntarily,  or  was 
induced  by  deception,  or  compelled  by  forced* 

5.  Other  Instances— of  administering  to  the  same  per- 
son, at  other  times,  are  in  the  evidence  admissible  to  the 
question  of  intent" 

§646. 1. Doing  or  Attempting. ~ Where  the  statutory 
words  are  "attempt  to  administer,"  instead  of  "adminiS" 
ter,，，7*  an  approved  English  form  substitutes  in  the  al- 
legation the  fonrier  words  for  the  latter;  not  specifying  in 
what  the  attempt  consistedJ*  Probably  there  is  no  English 


of  Rex  V.  Cadman  as  reported  by 
Moody,  said:  "I  am  Inclined  to 
think  that  some  mistake  has  crept 
Into  that  report.  It  Is  there  stated 
that  the  judges  thought  the  swal- 
lowing of  the  poison  not  essential; 
but  my  recollection  is  that  the 
Judges  held  just  the  contrary." 
And  Carrington's  report  accords 
with  this  recollection  ；  so  does 
Greaves's  statement  that  a  pardon 
was  recommended,  which  otherwise 
would  not  have  been. 1 Russ. 
Crimes  (5th  Eng.  Ed.)  924,  note. 

70.  Rex  V.  Harley,  4  Car.  &  P. 
369;  Reg.  V.  Michael, 2  Moody, 
120,  9  Car.  &  P.  356;  Reg.  v.  Dale, 
6  Cox,  C.  C. 14. 

71.  Reg.  V.  Miohael,  supra;  Rex 
V.  Lewis,  6  Car.  &  P.  161,  "In  Reg. 
V.  Ryan,  2  Moody  &  R.  213,  how- 
ever, Parke,  B.  after  consulting 
Alderson,  B.  expressed  an  opinion 
that  an  Indictment  for  causing 
poison  to  be  taken  by  A,  with  in- 
tent to  murder  A,  was  not  sus- 
tained by  evidence  showing  that  tlie 


poison,  though  taken  by  A,  was  in- 
tended for  another  person;  and 
doubted  the  propriety  of  the  de- 
cision in  Rex  V.  Lewis;  and  ac- 
cordingly, after  the  defendant  had 
been  convicted,  he  directed  a  fresh 
indictment  to  be  preferred,  charg- 
ing the  Intent  to  be  generally  'to 
commit  murder;*  upon  which  the 
defendant  was  again  tried,  con- 
victed, and  sentenced.  See,  how- 
ever, Reg.  V.  Smith,  Dears.  559." 
Archb.  Crlm.  PI. &  Ev. (19th  Ed.) 
706,  707.  This  question,  It  is  seen, 
relates  only  to  the  person  to  be 
named  as  the  intended  victim.  See 
New  Crlm.  Law.  n,  §  741 (4). 
Practically,  the  pleader  will  charge 
it  both  ways. 

72.  Blackburn  v.  S.,  23  Ohio  St 
146,  150,  162. 

73.  Rex  V.  Mogg,  4  Car.  &  P. 
364. 

74.  Ante,  §  644. 

75.  Archb.  Crlm.  PI. &  Ev.  (10th 
Lend.  Ed.)  440,  (19th  Ed.)  708. 
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adjudication  directly  in  point.  But  we  have  seen  that  in 
apparently  analogous  cases  the  act  wherein  the  attempt 
consisted  should  in  principle,  and  by  the  better-considered 
of  our  American  decisions,  be  state さ" 

2.  An  Assault ~ is  no  part  of  this  offense,  and  need  not 
be  alleged." 

§647.  Do  or  Cause. ~ Under  the  statutory  words  "ad- 
minister or  cause  to  be  administered,"  the  allegation  may 
be  "administered  and  (not  of?"  caused  to  be  admin- 
istered," without  rendering  the  count  double"  But  the 
neater  way  is  to  fiame  the  count  on  one  only  of  the  alterna- 
tive phrases.*^ 

§648. 1. Poisonous ~ Name. ~ If,  on  an  indictment 
which  avers  the  effect  of  the  poison,®*  we  assume  it  not 
necessary  to  state  the  poisonous  quality  of  the  thing,  still 
in  one  for  an  attempt  to  commit  murder  by  poison  where 
the  allegation  is  silent  as  to  the  effect,  such  poisonous  qual- 
ity, showing  a  real  or  apparent  danger,®^  must  appear;  sim- 
ply to  state  the  name  of  the  drag  does  not  suffice.**  But 一 

2.  Defendant's  Knowledge. ~ It  need  not  be  charged 
that  the  defendant  knew  the  thing  to  be  poisonous :  so  the 
Massachii setts  court  held,"  and  such  we  have  seen  to  be 
the  English  form"  Yet  this  averment  was  in  North  Car- 
olina adjudged  necessary,  on  the  ground  that  in  the  ab- 
sence of  such  knowledge  there  would  be  no  offense"  The 
answer  to  which  reasoning  is,  in  principle,  that  while  the 


76.  Ante,  §§  87-92  ；  post,  §  651. 
In  Tennessee,  an  indictment  in  the 
English  form  was  sustained;  but 
the  objection  here  stated  was  not 
made,  and  it  does  not  appear  to 
b&ye  occurred  to  the  court.  Col- 
lins V.  S.,  3  HelBk. 14. 

77.  Ante,  §  554  (1);  Garnet  v. 
S" 1 Tex.  Ap.  605,  28  Am.  R.  426; 
CollinB  V.  S"  supra. 

78.  Vol.  I,  §  436;  Vol. II,  §§  484 
(2),  586  (3),  620  (2). 


79.  Ben  v.  S.,  22  Ala.  9,  58  Am. 
D.  234. 

80.  Ante,  §  438. 

81.  Yet,  for  form,  see  ante, 
§§  558-666. 

82.  New  Crim.  Law,  I,  S  738  et 
seq. 

83.  Anthony  t.  S.,  29  Ala.  27, 
29;  Rex  V.  PowlGS,  4  Car.  &  P.  571. 

84.  C.  V.  Galayan,  9  Alien,  271. 

85.  Ante,  §  645  (1). 

86.  S.  V.  Yarborough,  77  N.  C. 
524. 
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premise  is  true,  the  forbidden  and  injurious  act  set  out  car- 
ries with  it  the  doer's  criminal  intent  prima  fade;  and  if 
he  would  excufse  himself  because  of  ignorance,  he  must 
bring  it  forward  in  defense,®? 

§  649.  Wife  as  Witness. ― Thongh  this  is  not  a  case  of 
personal  violence,  the  same  reason  seems  to.  apply;"  and 
the  Irish  court  held  that  the  wile  may  be  a  witness  against 
her  husband  charged  with  giving  her  poison  to  take  her 
life" 

§  650. 1. Variance. ― Probably  the  rule  in  murder  by 
poison,  permitting  a  different  kind  to  be  proved  from  that 
charged,®^  applies  also  to  these  cases.  So  that  on  an  Irish 
indictment  for  administering  sugar  of  lead  mixed  with 
flour,  where  the  jury  in  returning  their  verdict  of  guilty 
told  the  court  they  could  not  determine  what  was  the  poi- 
sonous substance  in  the  mixture,  the  conviction  was  ad- 
judged to  be  right"   Still  — 

2.  A  Chemical  Analysis ~ of  the  contents  of  the  stom- 
ach is,  if  it  may  be  had,  practically  in  all  cases  desirable" 

II.   The  Attempt  by  Violence. 

§  651. 1. The  Principles ~ governing  the  indictment  are 
explained  in  the  title  "  Attempt ノ，  ®3  As  to  particulars, 一 

2.  Attempt  to  Murder  by  Drowning. ~ Under  the  Eng- 
lish 7  Will. 4  & 1 Vict.  c.  85，  §  3  (re-enacted  in  24  &  25 
Vict.  c. 100，  § 14),  to  punish  the  "attempt  to  drown,  suffo- 
cate, or  strangle  any  person,  with  intent  to  commit  the 
crime  of  murder,"  an  approved  form  of  the  indictment 
avers  that  on,  etc.,  at,  etc.,  the  defendant,  A  "feloniously 
and  unlawfully  did  take  one  X into  both  the  hands  of  him 
the  said  A,  and  then  and  there  feloniously  and  unlawfully 


87.  Vol.  II,  §§  521-526 ；  ante, 
§  538  (1). 

88.  Ante,  §  69. 

89.  Rex  V.  Wasson, 1 Crawf.  & 
Dix  C.  C. 197. 

90.  Ante,  §  555. 


91.  Rex  V.  Shannon,  Jebb,  209. 
See  Joe  v.  S.,  6  Fla.  591, 65  Am.  D. 
579. 

92.  Joe  V.  S.,  supra. 
.93.    Ante,  §§  77-93. 
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did  cast,  throw,  and  push  the  said  X  into  a  certain  pond 
wherein  there  was  a  great  quantity  of  water,  and  did  there- 
by then  and  there  feloniously  and  unlawfully  attempt  the 
said  X  to  drown  and  suffocate,  with  intent  then  and  there 
and  thereby  feloniously,  wilfully,  and  of  his  malice  afore- 
thought the  said  X  to  kill  and  murder. ， ， " 

§652.  Shooting  to  Murder. ~ Under  another  clause  of 
the  same  statute,  forbidding  one  to  *  *  shoot  at  any  person, ， ， 
with  the  like  intent,  the  indictment  might  charge  that  on, 
etc.,  at，  etc.,  A,  the  defendant,  "a  certain  gun,  then  and 
there  loaded  with  gttn-powder  and  divers  leaden  shot,  which 
he  the  said  A  in  both  his  hands  then  and  there  had  and 
held,  at  and  against  one  X  then  and  there  feloniously  and 
unlawfully  did  shoot,  with  intent,"  etc.,  as  in  the  last  sec- 
tion,« 


94.  Archb.  Crim.  PI. &  Ev, ( 10th 
Lond.  Ed.)  446,  (19th  Ed.)  709.  It 
is  perceived  that  the  acts  constitut- 
ing the  attempt  to  drown  are  here 
set  out,  as  by  the  better  American 
authority  they  probably  ought  to 
be.  Ante,  f  646.  See  also  Dir.  & 
F.,  §  663. 

96.  Archb.  Crlm.  PI. &  Ev. (10th 
Lond.  Ed.)  447.  (ISth  Bd.)  709.  And 
see  Reg.  v.  Brown, 10  Q.  B.  D.  381, 
15  Cox,  C.  C. 199. 

Evidence.— Archbold  deems  it 
necessary  to  prove  that  the  gun 
was  loaded  in  a  way  to  do  execu- 
tion. Referring  to  Rex  v.  Carr, 
Russ.  &  Ry.  377;  Rex  v.  Kitchen, 
Hubs.  &  Ry.  95;  Rex  v.  Hughes,  5 
Car.  &  P.  126;  Rex  v.  Coates,  6 
Car.  &  P.  394.  This  would  plainly 
be  so  under  the  clause  in  our  next 
section  against  discharging  "loaded 
arms;"  since  otherwise  the  "arms', 
would  not  be  "loaded,"  But  under 
this  clause,  it  seems  in  principle 
that  nothing  is  required  of  the  gun 
further  than  that  the  defendant  did 


"shoot"  He  continues:  "Prove, 
also,  the  intent.  In  Reg.  v.  Jones, 
9  Car.  &  P.  258,  Patteson,  J.  ap- 
peared to  think  it  doubtful  whether, 
upon  this  section  of  the  statute,  it 
mufit  not  appear,  In  order  to  make 
out  the  intent  to  murder,  that  that 
intent  existed  in  the  mind  of  the 
defendant  at  the  time  of  the  offense 
(that  the  Intent  must  be  an  actual 
one,  existing,  in  £act»  in  the  mind 
of  the  prisoner,  see  New  Crim.  Law, 
I,  §§  729,  735;  II,  §  741).  or  whether 
it  would  be  sufficient  if  it  would 
have  been  murder  had  death  en- 
sued. He  said,  however,  that  the 
circumstance  that  it  would  have 
been  murder  If  death  had  ensued 
would  be  a  good  ground  whence  the 
Jury  might  infer  the  existing  intent, 
as  every  man  must  be  taken  to  in- 
tend the  necessary  consequences 
of  his  acts."  Ab  to  similar  Ameri- 
can statutes  and  the  procedure 
thereunder,  see  S.  v.  Smith,  41 La. 
Ann.  791;  Whitman  v.  S., 17  Neb. 
224;  C.  V  Patrick,  80  Ky.  605;  P. 
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§  653.  Attempt  to  discharge  Loaded  Arms  to  Murder. 一 

By  another  clause  of  the  same  statute,  it  is  indictable  to， 
<  *  by  drawing  a  trigger  or  in  any  other  manner,  attempt  to 
discharge  any  kind  of  loaded  arms  at"  one,  "with  the  in- 
tent to  murder.  ，  ，  Thereon  the  indictment  may  charge  that 
on,  etc.,  at,  etc.,  the  defendant  A  "did,  by  drawing  the 
trigger  of  a  Certain  pistol,  then  and  there  loaded  with  gun- 
powder and  one  leaden  bullet,  which  said  pistol  the  said  A 
in  his  right  hand  then  and  there  had  and  held,  feloniously 
and  unlawfully  attempt  to  discharge  the  said  pistol  at 
and  against  one  X  with  intent,"  etc.,  as  in  the  preceding" 
forms" 

§  654.  Stabbing  to  Murder.— Under  the  words  of  the 
before-mentioned  7  Will. 4  & 1 Vict.  c.  85，  §  2,  "stab,  cut, 
or  wound  any  person,  with  intent  to  commit  murder, "  the 
allegation  might  be  that  on,  etc.,  at,  etc.,  A,  the  defendant, 
"one  X，  in  and  upon  the  right  side  of  the  belly,  between 
the  short  ribs  of  him  the  said  X,  then  and  there  teloniously 


V.  McFadden,  65  Cal.  445,  4  P.  421; 
P.  V.  Lee  Kong,  95  Gal.  666,  30  P. 
800,  29  Am.  St.  165;  Pugh  v.  S..  2 
Tex.  Ap.  539;  P.  v.  Raher,  92  Mich. 
165,  31 Am.  St.  575.  52  N.  W.  625. 

96.  Archb.  Crlm.  PI.  ft  Bv. (10th 
Lond.  Ed.)  448,  (19th  Ed.)  710.  See 
further  as  to  the  indictment  S.  v. 
Young,  26  Iowa,  122;  Harrison  v. 
S.,  2  Cold 见 232;  Pontius  v.  P.,  S2 
N.  Y.  339;  S.  V.  McDonald,  39  La. 
Ann.  959，  3  So.  92;  S.  v.  GainuB,  86 
N.  C.  632;  Gross  v.  S"  55  Wis.  261, 
12  N.  W.  425;  Douglass  v.  8.,  26 
Tex.  Ap.  109,  9  S.  W.  489. 

Evidence.  Archbold  adds:  "Prove 
that  the  defendant  presented  a  pis- 
tol or  gun  at  X,  and  attempted, 
by  pulling  the  trigger,  to  discharge 
it  at  him.  Where,  upon  an  Indict- 
ment for  attempting  to  discharge  a 
gun  at  one,  It  appeared  that  the  gun 
was  loaded,  but  tlie  Jury  found  that 


it  wa»  not  primed,  a  majority  of 
the  Judges  considered  It  equivalent 
to  a  finding  that  It  was  not  bo  load- 
ed aa  to  be  capable  of  doing  mis- 
chief by  pulling  the  trigger,  and 
were,  therefore,  of  opinion  that  It 
was  not  loaded  within  the  meaning 
of  the  statute.  Rex  v.  Carr,  Rubs. 
ft  Ry.  377.  See  Reg.  v.  Baker, 1 
Car.  ft  K.  254;  Reg.  v.  James, 1 
Car.  St  K.  530.  So,  if  a  pistol  be 
loaded  with  powder  and  a  bullet, 
but  the  touch-hole  be  plugged  so 
that  it  cannot  possibly  be  fired,  it 
is  not  'loaded  arms'  within  the 
meaning  of  the  statute.  Rex  v. 
Harria.  6  Car.  ft  P.  159."  As  to  the 
meaning  of  the  term  "Loaded 
Arms,"  see  Stat.  Crimes,  9  322;  New 
Crim.  Law,  I,  S  758  (2).  As  to  the 
common-law  offense,  see  Usher  v. 
C,  2  Duv.  894.  And  see  March  v, 
S.,  3  Tex.  Ap.  107. 
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and  unlawfully  dia  stab,  cut,  and  wound,  with  intent, , ,  etc., 
as  in  the  preceding  forms»97 

§655.  A  General  Form  of  the  Indictment, ― under  our 
somewhat  varying  American  statutes,  to  the  particular 
words  whereof  it  must  be  made  to  conform,  would  be  that, 
on,  etc.,  at,  etc.,  the  defendant  A  did  (feloniously,  if  a  fel- 
ony 9"  make  an  assault  on  X,  or  did  do  some  other  thing 
specified  by  the  statute,  after  the  principles  pointed  out 
under  the  title  "Attempt,"  ®9  with  intent  feloniously  and 
of  his  malice  aforethought  to  murder  the  said  X，  or  with 
such  other  form  of  the  intent  as  will  satisfy  the  legislative 
term  8.^ 

§656. 1. The  Weapon— with  which  the  assault  was 
made  ^  need  not  be  stated,  unless  required  by  the  phrase- 
ology of  the  statute.  And ― 


97.  Archb.  Crim.  PI.  ft  Bv. (lOth 
Lond.  Ed.)  449.  And  see  (X  v. 
Nutter,  8  Grat.  699.  Archbold  pro- 
ceeds: "The  inBtrument  or  means 
by  which  the  wound  was  Inflicted 
need  not  be  stated  ；  and  If  stated, 
do  not  confine  the  prosecutor  to 
prove  a  wound,  etc.,  by  such  means. 
Rex  V.  BriggB, 1 Moody,  818.  Evi- 
dence of  a  stabbing  only  will  not 
support  an  allegation  of  cutting 
only.  Rex  v.  McDermott,  Russ.  ft 
Ry.  356.  .  .  .  It  is  not  necessary 
that  the  prosecutor  should  be  cut 
in  a  vital  part;  for  the  question  is 
not  what  the  wound  is,  but  what 
wound  was  intended.  Rex  v.  Hunt, 
1 Moody,  93;  Rex  v.  Griffith, 1 Gar. 
ft  P.  298."  Johnson  v.  S.,  53  Neb. 
103,  73  N.  W.  463. 

98.  S.  V.  Yates,  21 W.  Va.  761. 

99.  Ante,  9  71 et  seq. 

1. American  cases  before  cited 
to  this  sub-title.  Montgomery  v.  S., 
4  Tex.  Ap. 140;  Stewart  v.  S.,  4  Tex. 
Ap.  519;  S.  V.  Jennings,  35  Tex. 
503:  Greenwood  v.  S.,  35  Tex.  587: 


Harrison  v.  S.,  2  Coldw.  232;  S. 
O'Connor, 11 Nev.  416;  Jarrell マ. 
S.'  58  Ind.  293;  Cole  v.  S.，  5  Bng. 
318;  Reg.  V.  Burgess,  Leigh  ft  C- 
258;  C.  V.  Nutter,  8  Grat.  699;  Rex 
V.  Giles,  7  How.  St.  Tr. 1129;  Mc- 
Coy V.  S.,  3  Eng.  451;  Nixon  v.  P., 
2  Scam.  267,  35  Am.  D. 107;  S.  t. 
Johneon,  9  Nev.  176;  Thurmond 
a,  55  Ga.  598;  S.  v.  Thomas,  29  Lol- 
Ann.  601; S.  v.  Greenhalgh,,  24  Mo.. 
373;   P.  V.  Pettlt,  3  Johns.  511;: 
Cronkhlte  v.  S.， 11 Ind.  307;  S.  v.. 
O'Flaherty,  7  Nev.  153;  S.  v.  Rode- 
rigas,  7  Nev.  828;  Garcia  v.  8" 19 
Tex.  Ap.  389;  Cupp  v.  C.,  87  Ky.  35， 
7  S.  W.  405;  S.  V.  Melton, 102  Mo. 
683, 15  S.  W. 139;  S.  v.  Sayloor,  6 
Lea,  686;  Allen  v.  S., 13  Tex.  Ap. 
28;  Davis  V.  S.,  45  Ark.  464;  Knight 
V.  S.,  44  Fla.  94.  32  So.  110;  Abbott 
V.  S.,  77  Ark.  337,  91 S.  W.  754: 
S.  V.  Dixon,  7  Idaho,  518,  68  P.  801. 

2.  Hines  v.  S.,  3  Tex.  Ap.  483; 
Payne  v.  S.,  5  Tex.  Ap.  35;  Mont- 
gomery V.  S.,  4  Tex.  Ap.  140;  Har- 
rison V.  S.,  2  Coldw.  232;  S.  v.  Mo 
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2.  The  Maimer  in  which  it  was  held— need  not  ordinar- 
ily be  averred.' 

3.  Different  Means, ~ whereby  the  assault  was  made, 
may  be  alleged  in  one  count  or  several,  to  be  determined 
by  the  terms  of  the  statute,  the  particular  facts,  and  the 
rules  of  good  pleading  ；  then,  on  the  trial,  the  court  will  not 

but  permit  him  to  submit  his  whole  case  to  the  jury.* 

§  657. 1. "Malice  Aforethought.  "—K  the  killing  meant 
was  murder,  it  would  be,  at  least,  proper  to  charge  the  as- 
sault as  of  "malice  aforethought;"  for  if  this  degree  of 
malice  did  not  in  fact  prompt  it,  the  offense  would  not  be 
assault  with  intent,  to  murder.  Yet  the  foregoing  English 
forms  do  not  so  aver  the  assault,  thdugh  they  do  the  in- 
tent.*^ By  some  American  opinions,  the  latter,  at  least,  is 
necessary.®  Others  do  not  require  itJ  Practically,  in  the 
absence  of  distinct  adjudications  in  the  particular  State, 
it  is  best  to  insert,  in  the  indictment  for  assault  to  murder, 
the  words  descriptive  of  murder,  and  in  the  part  of  it  de- 
claratory of  the  intent.  Where  the  crime  meant  is  less  than 
murder  they  are  unnecessary.® 


Clure,  25  Mo.  338.  •  Indictment  need 
not  Btate  pistol  was  loaded  with 
powder  and  ball. S.  v.  Shunka, 116 
la.  206,  89  N.  W.  977;  Davis  v.  U. 
8., 16  App.  D.  C.  442;  Mathis  v.  8., 
39  Tex.  Cr.  549,  47  S.  W.  464;  Jack- 
eon  T.  Com.,  96  Va. 107,  30  8.  B. 
452. 

3.  S.  T.  McDonald,  67  Mo. 1; 
Ash  V.  8.,  56  Ga.  583;  S.  v.  Smith, 
2  Humph.  467. 

4.  C.  V.  Creed,  8  Gray,  387; 
Southworth     S.,  6  Conn.  825;  Rex 

Towle,  RuBB.  ft  Ry.  314,  2  Mar- 
fihall,  466;  Reg.  v.  Strange,  8  Car. 
ft  P.  172;  Wilson  S., 18  Ohio,  143; 
€•  T.  McDonald,  67  Mo. 1. 

5.  Ante,  §  646  (1),  661-664. 

6.  Sarah  v.  8"  28  Miss.  267,  61 
Am.  D.  544;  S.  v.  Wilson,  7  Ind. 


And  see  Rice  v.  S., 16  Ind. 
298.  So,  also  in  Georgia.  S.  v. 
Howell, 1 Oa.  Decis.  158.  See  like- 
wise McCoy  V.  S.,  3  Eng.  451;  Curtis 
V.  P.  Breese,  197;  S.  v.  Tetrick, 199 
Mo.  100,  97  S.  W.  564. 

7.  Kllkelly  v.  S"  43  Wis.  604； 
P.  V.  Pettit,  3  Johns.  511; S.  v.  Jen- 
nings, 35  Tex.  503;  Harrison  v.  S., 
2  Coldw.  232;  S.  v.  Forney,  24  La. 
Ann.  191; S.  v.  PheliMB,  24  La.  Ann. 
493;  Hockley  v.  P.,  30  Colo.  119,  69 
P.  512;  S.  V.  Shunka, 116  Iowa,  206, 
89  N.  W.  977;  S.  V.  High, 116  La. 
79,  40  So.  538;  S.  v.  Temple, 194 
Mo.  228,  92  S.  W.  494;  8.  v.  Kelly, 
41 Ore.  20,  68  P. 1; S.  v.  Michel, 20 
Wash.  162,  54  P.  995. 

8.  S.  V.  Oreenhalgh,  26  Mo.  378; 
Robinson  v.  C., 16  B.  Monr.  609. 


658-660 


Homicide 


1637 


2.  "Unlawfully,, ~ not  being  required  in  the  indictment 
for  murder, 9  a  fortiori  it  is  not  in  this  for  the  attempt*^ 

§658.  If  needlessly  a  Battery— is  alleged,  not  being 
within  the  statutory  terms,  the  indictment  is  not  conse- 
quently ill. 11 

§  659.  Variance. ~ Since  the  substance  of  the  issue  only 
must  be  proved,*^  a  charge  of  assault  with  a  "basket  knife" 
will  be  sustained  by  evidence  of  an  assault  with  a  basket 
iron;  because  the  two  weapons  produce  like  injuries,  which 
is  the  test  as  to  variance" 

§660.  The  Verdict ~ is  shown  in  a  previous  chapter." 
Where  the  particular  intent  alleged  is  not  proved,  it  may 
be,  guilty  of  simple  assault,  or  of  assault  and  battery."  In 
some  of  the  State  8；  on  an  indictment  for  assault  with  in- 
tent to  commit  murder,  there  may  be  a  finding  of  guilty 
of  assault  with  intent  to  commit  manslaughter;  in  others, 
not."  In  Wisconsin,  on  such  an  indictment,  a  verdict  of 
assault  with  intent  to  maim  or  disfigure  would  be  ill." 


And  see  S.  v.  Moore,  65  Mo.  606; 
8.  V.  Shunka, 116  la.  206,  89  N.  W. 
977. 

9.  Ante,  S  543  (2). 

10.  S.  V.  WllUamB,  3  Fost  N.  H. 
821. 

11.  Cole  V.  S.,  5  Eng.  318. 

12.  Ante,  §§  555,  650  (1). 

13.  S.  V.  Dame, 11 N.  H.  271. 35 
Am.  D.  495.  See  C.  v.  Walsh, 132 
Mass.  8.  For  other  questions  of 
variance,  see  S.  v.  Melton, 102  Mo. 
683. 15  S.  W. 139;  Lacefleld  v.  S.,  34 
Ark.  275.  36  Am.  R.  8;  P.  v.  Raher, 
92  Mich.  165,  31 Am.  St.  575.  52 
N.  W.  625;  McGebee  v.  S.,  62  Miss. 
772,  52  Am.  R.  209. 

14.  Ante,  SS  640-642;  Wilson  v. 
S.,  62  Ga. 167. 

15.  New  Crlm.  Law,  I,  99  794, 
795;  Foley  v.  S.,  9  Ind.  363;  Rey- 


nolds V.  S., 11 Tex.  120;  S.  v.  Scan- 
nell, 39  Me.  68;  S.  v.  Burns,  8  Ala. 
313;  Mooney  v.  S.,  33  Ala.  419; 
Johnson  v.  S.， 17  Tex.  515;  S.  T. 
Bowling, 10  Humph.  52;  P.  ▼• 
Vanard,  6  Cal.  562:  Whilden  v.  S., 
25  Ga.  396,  71 Am.  D. 181. 

16.  S.  V.  White,  45  Iowa,  325; 
Jarrell  v.  S.，  58  Ind.  293;  8,  v.  Con- 
nor, 59  Iowa,  357,  44  Am.  R.  686, 18 
N.  W.  327.  And  see  S.  v.  Phlnney, 
42  Me.  384. 

Second  Jeopardy.  Where  there 
can  be  no  conviction  for  the  minor 
offense,  an  acquittal  of  the  higher 
will  not  bar  a  fresh  Indictment  for 
the  lower.  S.  v.  Wightman„  26  Mo. 
615. 

17.  Kllkelly  v.  S.，  43  Wis.  604. 
And  see  Long  v.  S.,  46  Ind.  582. 
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§  661. 1. The  Evidence ~ is,  in  the  main,  considered  in 
connection  with  that  of  the  substantive  offense.^® 

2.  The  Intent ~ must  be  proved  to  have  been  in  fact, 
not  merely  as  a  presumption  of  law,  the  same  which  is 
alleged"  Yet  practically  a  third  person  cannot  directly 
swear  to  it，2o  so  the  jury  will  infer  it  from  any  appropriate 
evddence.2i 

§  662.  Proof  of  Another  Fight— between  the  same  par- 
ties will  be  admissible  if  both  are  so  connected  that  the 
one  is  of  the  res  gestae  of  the  other  ；  otherwise,  not.  The 
length  of  the  interval  between  the  two  is  immaterial"  In 
one  case,  where,  under  special  circumstances,  it  was  but 
a  half  hour,  the  evidence  was  rejected  ；  23  in  another,  where 
it  was  two  years.24  But  doubtless  there  may  be  instances 
justifying  the  contrary  result,  though  the  interval  is  even 
greater  than  the  longer  of  these  periods. 


18.  Ante,  §  597  et  seq.  As  to 
what  is  adequate  for  a  conviction, 
see  Tat 確 v.  S.,  59  Ga.  638;  Mad- 
den V.  S.,  58  Ga.  563.  And  see  P. 
V.  Keefer, 18  Cal.  636;  Murray  v. 
S.,  36  Tex.  642.  Nature  of  assault, 
and  character  and  location  of 
wounds  are  relevant.  P.  v.  Kafoury, 
16  Cal. Ap.  718, 117  P.  938. 

19.  New  Crlm.  Law,  .1,  §§  735 
(2),  736  (1);  Gilbert  v.  S.,  90  Ga. 
691, 16  S.  E.  652;  Davis  v.  8" 15 
Tex.  Ap.  475;  Hudglns  v.  S.,  61 Ga. 
182;  Scott  V.  S.,  49  Ark.  156,  4  S. 
W.  75;  Chrisman  v.  S.,  54  Ark.  283, 
26  Am.  St.  44, 15  S.  W.  889;  Friede- 
rich  V.  P., 147  111.  310,  35  N.  E. 
472;  P.  V.  Kafoury, 16  Cal.  Ap.  718, 
117  P.  938;  Johnson  v.  S.，  53  Fla. 
45,  43  So.  779;  S.  v.  Williamson, 
203  Mo.  591, 102  S.  W.  519. 

20.  Drake  v.  S.,  29  Tex.  Ap.  265. 

21.  Vol. 11,  § 1101;  Eevels  v.  S., 
33  Fla.  308, 14  So.  821; S.  v.  Hick- 
am,  95  Mo.  322,  6  Am.  St.  54,  8  S. 
W.  252;  Bateman  v.  S"  64  Miss.  233; 


S.  V.  Sanders, 106  Mo.  188' 17  S.  W. 
223;  Henderson  v.  S.,  70  Ala.  29; 
Sullivan  v.  S.'  31 Tex.  Cr.  486,  37 
Am.  St.  826,  20  S.  W.  927;  Yanke  v. 
S.,  51 Wis.  464,  8  N.  W.  276;  Wal- 
ker V.  S.,  85  Ala.  7,  7  Am.  St. 17.  4 
So.  686;  P.  V.  Nlles,  44  Mich.  606, 
7  N.  W. 192;  McGuire  v.  S., 10  Tex. 
Ap.  125. 

22.  Ante,  §  625. 

23.  Whllden  v.  S.,  25  Ga.  396, 
398,  71 Am.  D. 181. 

24.  Hatcher  v.  S., 18  Ga.  460. 
For    Horse    Racing,    see  Stat 

Crimes;  Horse  Stealing,  see  Stat. 
Crimes  also  Larceny;  House- 
Breaking,  see  Burglary  and  other 
Breakings;  House-Burning,  see  Ar- 
son; House,  Disorderly,  see  Disor- 
derly House;  House  of  Hl-Fame,  see 
Bawdy  House:  Illegal  Meeting,  see 
Unlawful  Assembly;  Imprisonment, 
False,  see  False  Imprisonment; 
Incest,  see  St^t.  Crimes;  Indecent 
Exposure,  see  Exposure  of  Person. 
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§  663.  In  Conclusion, ― the  practitioner  should  bring  be- 
fore him  the  general  rules,  the  statutes  of  his  own  State, 
and  the  practice  special  to  his  own  court,  then  shape  his 
prosecution  or  defense,  not  by  the  demands  of  one,  but  of 
all  combined. 


CHAPTEE  CXXXII 


INSANITY  IN  DEFENCE. 


§§  664, 666.  Introduction. 

666-  668.  Practice  on  Preliminary  Inquiry. 

669-  675.  Presumptions  and  Burden  of  Proof  on  Main  Issue. 

676-  687b.  Witnesses,  their  Testimony,  and  other  Evidence.  • 

Connuit 一 for  the  law  of  insanity,  New  Crim.  Law,  I,  f§  374-396a.  Pbr 
forms  in  setting  it  up  in  defence.  Dir.  A  F.,  §§ 1061-1063. 

§  664.  Insanity —will  either  exempt  the  defendant  from 
being  tried, 25  or,  on  the  trial,  rebut  the  charge  of  guilt. 

§  665.  How  Chapter  divided.— We  shall  consider,  L  The 
Practice  on  the  Preliminary  Inquiry;  II.  The  Presumptions 
and  Burden  of  Proof  on  the  Main  Issue  ；  III.  The  Witnesses^ 
their  Testimony,  and  the  other  Evidence. 

I.   The  Practice  on  the  Preliminary  Inquiry, 

§  666. 1. Counsel. ― Present  insanity  implies  a  disabil- 
ity to  employ,  control,  or  discharge  counsel.  And  the  doc- 
trine is  believed  to  be  that  when  the  court  sees  a  reasonable 
ground  to  institute  or  persevere  in  this  defense,  it  will  take 
care  that  the  prisoner  has  suitable  counsel  therein,  whom 
it  will  not  permit  him  to  reject,  restrain,  or  dismiss.^® 

2.  When  and  How. ~ An  insane  man  cannot  even  plead 
to  an  indictment ;  27  therefore,  if,  at  the  arraignment,  coun- 
sel have  reason  to  suppose  their  client  too  insane  to  take 
his  trial,  they  should  then  make  the- objection,  which,  it  is 

25.   Vol. II,  §  950c;  New  Crim.  22  How.  St.  Tr.  307;  P.  v.  Golden* 

Law.  I,  §  396;  Taylor  v.  C.， 109  Pa.  son,  76  CaL  328, 19  P.  161;  Reg.  v. 

262;  S.  V.  Reed,  41 La.  Ann.  581, 7  Pearce,  9  Car.  &  P.  667. 

So.  132;  Reg.  V.  Keary, 14  Cox  C.  27. 1 Hale  P.  C.  34,  35;  C.  v. 

C. 143;  Green  v.  S.,  88  Tenn.  634,  Braley, 1 Mass.  103;  Jordan  v. 

14  S.  W.  489.  124  Tenn.  81, 135  S.  W.  327. 
Vol.  I,  §  303;  Rex  v.  Frith, 
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believed,  can  be  adequately  done  orally  to  the  court"  Or 
the  objection  may  proceed  from  a  third  person  on  affida- 
vit" Or  the  court  may  take  it  on  its  own  observations" 
It  is  not  technically  too  late  at  any  subsequent  stage  of 
the  cause,  prior  to  the  commencement  of  the  trial"  When 
the  trial  has  begun,  there  are  obvious  reasons  against  stop- 
ping it  ;  and  it  is,  at  least,  within  the  discretion  of  the  court 
to  let  it  proceed,  and  submit  the  two  issues  to  the  jury  to- 
gether" 

3.  How  tried. ― This  question  of  present  insanity  is 
properly,  and  in  practice  is  generally,  submitted  to  a 
jury;  83  which  may  be  either  one  of  the  regular  juries  at- 
tending on  the  court,  or  one  specially  impanelled  for  the 


28.  Reg.  V.  Southey,  4  Fost.  ft 
P.  864;  Reg.  V.  Turton,  6  Cox  C. 
C.  385. 

29.  Guagando  v.  S.,  41 Tex.  626. 

30.  Rex  V.  Frith,  22  How.  St. 
Tr.  307,  311;  Reg.  v.  mitfleld,  3 
Car.  6  K. 121; Rox  v.  Prltchard,  7 
Car.  ft  P.  303;  Rex  v.  Dyson,  7  Car. 
ft  P.  306.  See  C.  v.  Braley, 1 Mass. 
103;  C.  V.  Meriam,  7  Mass.  168; 
Green  v.  S.,  88  Tenn.  634, 14  S.  W. 
489;  Johnson  v.  S"  57  Fla. 18,  49 
So.  40;  Marshall  v.  Ter"  2  OkUu 
CP.  136, 101 P.  139. 

81. 1 Hale  P.  C.  85;  Freeman 
V.  P.,  4  Denio,  9. 

32.  Reg.  V.  Southey,  supra;  S.  v. 
Khoury. 149  N.  C.  454,  62  S.  E.  638； 
S.  V.  Haywood,  94  N.  C.  847;  S.  v. 
Vann,  84  N.  C.  722.  and  see  Reg.  v. 
Berry, 1 Q.  B.  D.  447. 

After  conviction, 一 the  Inquiry 
as  to  insanity  is  not  too  late;  for 
there  can  be  neither  eentence  nor 
any  other  step  against  a  man 
while  Id  sane.  Bonds  v.  S.,  Mart.  St 
Yerg.  142, 17  Am.  D.  795;  C.  v. 
Buccierl, 153  Pa,  535,  570,  26  A.  228, 
245;  Ex  rel.  Chandler,  45  La.  Ann. 


696， 12  So.  884;  S.  v.  Reed,  41 La. 
Ann.  581, 7  So,  132;  S.  v.  Hebert,  3 & 
La.  Ann.  319, 1 So.  872.  As  to  in- 
sanity at  time  of  Bentence.  Johnson 
V.  S.  (Ark.  1911), 133  S.  W.  596. 
Insanity  after  conviction.  Smith  v. 
Com.,  33  Ky.  L.  998, 112  S.  W.  615； 
In.  Lang,  77  N.  J.  L.  207,  71 A.  47： 
S.  V.  Reed,  41 La.  Ann.  581, 7  So. 
132.  Insanity  after  conviction  may 
be  tried  by  Jury,  S.  ex  rel.  Chand- 
ler, 45  La.  Ann.  296, 12  So.  884. 
By  other  authorities  if  Judge  has  no 
doubt  of  sanity  of  accused  be  may 
sentence,  P.  v.  Knott, 122  Cal.  410» 
55  P.  154;  Com.  V.  Schmons. 162  Pa. 
•326,  29  A.  644;  S.  v.  Nordstrom.  21 
Wash.  403,  58  P.  248. 

33.  Guagando  v.  S.，  41 Tex.  626; 
Rex  V.  Frith,  supra;  Reg.  v.  Dwerry- 
house,  2  Cox  C.  C,  446;  Bonds  v. 
S.  (Mart  &  Yerg.),  142, 17  Am.  D. 
795';  P.  V.  Farrell, 31 Cal.  576;  C. 

V  Braley, 1 Mass.  103;  S.  v.  Harris, 
8  Jones,  N.  C. 136,  78  Am.  D.  272; 
P.  V.  Lake,  2  Par.  Cr.  215;  Shultz 

V  S., 13  Tex.  401; S.  v.  Charles, 124 
La.  744',  50  So.  699;  Marshall  v. 
Ter.,  2  Okla.  Cr  136, 101 P.  139. 
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purpose.  But  this  course  is  not  imperative  ；  the  court  has 
the  discnetion,  on  its  own  inspection  of  the  prisoner's  men- 
tal condition,  and  without  the  aid  of  a  jury's  finding,  to 
decline  the  trial  on  the  main  issue,  or  direct  the  question 
to  be  tried  with  the  plea  of  not  guilty.** 

§667. 1. The  Time ~ to  which  this  inquiry  relates  is， 
it  is  perceived,  the  present, ~ what  is  the  mental  condition 
now,  not  what  it  was  when  the  offense  was  committed" 
And 一 

2.  The  Test  of  Insanity ~ is  not  precisely  the  same  as 
on  the  main  issue;  it  is  whether  the  prisoner  can  make  a 
rational  defense" 

§  668. 1. The  Evidence, 一 it  seems,  need  not  be  limited 
by  the  judge  within  strict  rules,  its  purpose  being  to  en- 


34.  Webber  v.  C, 119  Pa.  223, 
4  Am.  St  634, 13  A.  427;  Crocker  v. 
S.,  60  Wis.  553, 19  N.  W.  435.  When 
William  Freeman  was  In  1846  tried 
for  murder  (New  Grim.  Law,  I， 
§  376  (4)  note),  the  first  Inquiry 
was  whether  he  was  sufficiently 
6ane  to  take  his  trial.  See,  on 
this  and  other  particulars,  P.  v. 
Freeman,  Hall's  Trial  of  Freeman. 
This  question  was  submitted  to  a 
jury  as  the  more  discreet  course; 
though,  in  point  of  law,  It  was 
deemed  competent  for  the  Judge 
to  adopt  any  other  suitable  method 
of  ascertaining  the  fact.  Freeman 
V.  P.,  4  Denio,  9,  47  Am.  D.  216. 
The  verdict  of  the  Jury  negatived 
the  insanity;  he  was  tried  on  the 
merits  and  convicted;  a  new  trial 
was  granted  ；  then,  when  be  was 
about  %o  be  tried  a  second  time  on 
the  merits,  the  Judge  visited  him  in 
his  cell,  and  there  satisfied  himself 
of  his  present  deranged  condition, 
and  without  referring  the  question 
to  a  Jury,  or  making  further  public 
Inquiry,  refused  to  try  him.  New 


Crim.  Law,  I,  S  376  (4)  note,  par.  9. 
See  also  Jones  v.  S.' 13  Ala.  153; 
In  re  Ross,  38  La.  Ann.  523;  Marler 
V.  S.,  67  Ala.  55,  42  Am.  R.  95  ；  Hoiss 
V.  S.，  79  Wis.  513,  48  N.  W.  517； 
McQuinn'B  Petition.  65  N.  H.  84； 
18  A.  92;  Bennett  v.  S.，  57  Wis.  69, 
46,  Am.  R.  26, 14  N.  W.  912; 
French  v.  S.,  85  Wis.  400，  39  Am. 
St  855,  55  N.  W.  566;  P.  v.  Mc- 
Elvaine, 125  N.  Y.  596,  26  N.  E.  929; 
Perry  v.  S.,  87  Ala.  30，  6  So.  425; 
U.  S.  V.  Chlsholm, 149  Fed.  284; 
S.  V.  Church, 199  Mo.  655,  98  S.  W. 
16;  S.  V.  Superior  Cpurt  (Wash. 
1907).  88  P.  207. 

35.  S.  V.  Arnold, 12  Iowa,  479;  S. 
V.  Grandahl, 131 la.  602， 109  N.  W. 
121; S  V.  Crane,  202  Mo.  54, 100  S. 
W.  422. 

36.  New  Crim.  Law,  I,  S  396; 
Freeman  v.  P.,  4  Denio,  9;  Reg. 
V.  Berry. 1 Q.  B.  D.  447,  450;  Rex 
V.  Prltchard,  7  Car.  &  P.  303;  Jor- 
dan V.  S.， 124  Tenn.  81, 135  S. 
327;  Marshall  v.  Ter.,  2  Okla.  Cr. 
136, 101 P.  139.  In  re  Lamb,  US 
N.  Y.  S.  389. 
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lighten  a  discretion.  Thus,  the  prisoner  may  be  permitted 
to  make  statements  and  observations  to  the  court  and  the 
jury,  and  what  they  see  and  hear  of  him  they  may  take 
into  the  account  ^了  He  cannot  challenge  jurors  peremp- 
torily, but  he  may  for  cause" 

2.  The  Hearing ~ may  probably,  if  deemed  best,  be  pri- 
vate" 

3.  The  Finding, ~ on  this  preliminary  question,  that  the 
prisoner  is  not  insane,  is  not  receivable  against  him  on  the 
trial  of  the  main  issue.*® 

II.   The  Presumptions  and  Burden  of  Proof  on  the  Main 

Issue. 

§669. 1. The  Indictment does  not  in  terms  charge 
that  the  accused  is  of  sound  mind,  even  when  on  a  statute 
halving  the  words  "of  sound  memory  and  discretion ノ, " 
For  sanity,  though  essential  to  crime,  therefore  necessary 
to  be  in  some  way  alleged,  is  sufficiently  so  by  mere  aver- 
ment of  the  criminal  act,  because  it  is  the  prima  facie  con- 
dition of  mankind."  Hence  also, ― 

2.  A  Plea  of  Insanity ~ is  not  required  where  this  de- 
fense is  relied  on,  but  it  may  be  shown  on  "not  guilty,"" 
which  in  its  very  nature  includes  it.   Now, 一 


37.  Rex  V.  Aith,  22  How.  St 
Tr.  307;  Reg.  v.  Ooode,  7 ん &. 
E.  536. 

38.  Freeman  v.  P.,  4'  Denio,  9, 
47  Am.  D.  216. 

39  Reg.  V.  Davies,  6  Cox  C.  C. 
326,  3  Car.  &  K.  328.  And  see,  ss 
to  the  course  of  the  hearing,  this 
case  and  Reg.  v.  Turton,  6  Cox  C. 
C.  385. 

40.  Freeman  v.  P.,  4  Denio,  9, 
39,  47  Am.  D.  216.  And  see  Shulta 
V.  S., 13  Tex.  401. 

41.  Fahenestock  v.  S.,  23  Ind. 
231;  Snell  v.  S.,  50  Ind.  516.  For 


this  statute,  see  New  Crim.  Law, 
II，  §  724  (1). 

42.  Post,  §§  672,  673;  Armstrong 
V.  S.，  30  Fla.  170. 11 So.  618; 
O'Connell  v.  P.,  87  N.  Y.  377,  41 
Am.  R.  379;  Pribble  v.  P.,  49  Colo. 
210, 112  P.  220;  P.  V.  Findley, 132 
Cal.  301, 64  P.  472;  Davis  v.  S.,  44 
Fla.  32,  32  So.  822;  S.  v.  Wetter, 
11 Ida.  433,  83  P.  431; S.  v.  Hill, 
65  N.  J.  L.  626,  47  A.  814. 

43.  P.  V.  Olwell. 28  Cal.  456; 
Danforth  v.  S.,  75  Oa.  614,  58  Am. 
R.  480;  S.  V.  Speyer,  207  Mo.  540, 
106  S.  W.  506;  S.  V.  Potts, 100  N. 
C.  457,  6  S.  E.  657. 
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3.  This  is  not  a  Special  Defense, — like,  for  example,  a 
former  jeopardy,  wherein  by  all  opinions  the  defendant 
takes  the  burden  of  proof."   On  the  other  hand, 一 

4.  A  Mere  Denial  of  Guilt ~ is  the  defendant's  conten- 
tion that  he  was  insane  when  he  did  the  act;  for  it  is  sim- 
ply a  claim  that  he  had  not  the  criminal  intent,  which  is 
an  indispensable  element  in  every  crime."  It  is  the  same 
defense  as  that  he  had  not  the  requisite  age,"  or  that  he 
acted  under  an  innocent  mistake  of  fact,"  or  that  being  a 
wife  her  husband  coerced  her."  In  other  words,  it  is  a 
part  of  the  plea  of  not  guilty  to  the  government's  accusa- 
tion. Hence, ― 

5.  The  Burden  of  Proof— is,  in  principle,  not  shifted 
from  the  State  to  the  defendant.  But  on  the  whole  evi- 
dence, considered  in  connection  with  the  presumptions, 
which  are  equivalent  to  evidence,  and  especially  the  pre- 
sumption of  sanity,  the  jury  should  convict  Mm  if  satisfiea 
beyond  a  reasonable  doubt  that  he  did  the  act  alleged,  and 
that  therein  he  was  impelled  by  the  law's  criminal  intent, 
which  he  could  not  have  been  ii insane.  Otherwise  the 
verdict  should  be  not  guilty"   Especially, ― 

6.  The  Issue  of  Guilty  or  not  Guilty,— which  is  the  only 
issue  of  record,  should  not  be  treated,  either  by  court  or 
jury,  as  a  collection  of  minor  issues,  of  which  that  of  san- 
ity or  insanity  is  one,  but  it  should  be  regarded  in  the 
proofs,  the  same  as  in  the  record,  as  simply  a  call  to  the 
jury  to  say  whether  or  not  the  defendant  is  guilty  of  the 
crime  (not  of  being  of  this  or  that  mental  capacity) ,  be- 
yond a  reasonable  doubt"   Now, ― 

§  670. 1. That  such  is  the  Law, — as  to  the  issue,  bur- 
den of  proof,  and  duty  of  the  jury,  we  have  thus  seen  to  be 


44.  Vol. II,  § 1048  (2). 

45.  New  dim.  Law,  I,  §§  375 
(1), 381 (2). 

46.  New  Crim.  Law,  I,  §  367  et 
8eq. 

47.  lb.  §S  801-310. 

48.  lb.  §  362  et  aeq. 


49.  Vol. II,  §§ 1048-1051;  ante,  § 
599;  post,  §  673. 

50.  Vol. II,  §§ 1049-1051,  1093, 
1095,  where  the  rule,  as  embodied 
in  our  general  crimial  law.  Is  care- 
fully stated.  And  see  Hornish  v. 
P., 142  111.  620,  32  N.  E.  677. 
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settled  in  reason,  in  the  form  of  the  record,  and  our  em- 
bodied criminal  procedure.  If,  under  this  minor  head  of 
the  defense  of  insanity,  there  are  judicial  utterances  or  de- 
<sisions  contrary  to  what  is  just  stated,  they  are  contradic- 
tory to  fundamental  doctrine;  and  we  saw,  a  little  way 
back,  that  a  contradiction  in  the  law  cannot  stand."  Still, 
it  will  be  helpful  to  the  reader,  in  the  midst  of  a  maze  of 
<50iiflicting  things,  to  see  something  of  the  judicial  utter- 
ances and  decisions,  and  be  referred  to  the  cases. 

2.  That  the  Burden  of  Proof  shifts ~ is  widely  main- 
tained in  one  or  the  other  of  two  forms,  either  that  nomi- 
nally the  burden  is  cast  on  one  who  sets  up  insanity  in  de- 
fense to  prove  it  as  a  separate  issue,  or  else  to  overcome 
in  this  manner  the  law's  presumption  of  sanity;  though 
the  evidence,  it  is  conceded,  may  come  as  well  from  the 
government witnesses  as  from  his  own"  But ~ 


51.  Ante,  §  585  (2),  587  (1), 

52.  3  Oreenl. Ev.  §  5;  C.  v. 
Heath, 11 Gray,  303,  a  case  of 
idiocy,  the  court  reserving  the 
question  whether  the  same  rule 
would  apply  In  a  case  of  Insanity 
proper;  Newcomb  v.  S.,  37  Miss. 
383;  P.  V.  Robinson, 1 Par.  Cr. 
«49;  S.  V.  Brinyea,  5  Ala.  241; S. 
V.  McCoy,  84  Mo.  531, 86  Am.  D. 
121;  P.  V.  Myers,  20  Cal.  518;  P. 
V.  Coffman,  24  Cal.  230;  BoBwell 
V.  C,  20  Grat  860,  876;  S.  v. 
Klinger,  43  Mo.  127;  Bergln  v.  S., 
31 Ohio  St  111;  P.  V.  Bell, 49  Cal. 
485;  HumphreyB  v.  S.,  45  Ga. 1«0, 
192;  Lynch  v.  C,  77  Pa.  205;  S. 

. V.  Lawrence,  67  Me.  574;  Bond  v.  • 
8.,  23  Ohio  St  349;  Reg.  v.  Lay- 
ton,  4  Cox  C.  C. 149;  Reg.  v.  Stokes, 
3  Car.  &  K. 186;  McKenzle  v.  S., 
26  Ark.  834;  S.  v.  Felter,  32  Iowa. 
49;  S.  V.  Hundley,  46  Mo.  414;  S. 
V.  Coleman,  27  La.  Ann.  691; S.  v. 
Brown, 12  Minn.  538;  S.  v.  Stickler, 
41 Iowa,  232:  S.  v.  Redemeier,  71 


Mo.  178,  86  Am.  R.  462;  Mendlola 
V.  S., 18  Tex.  Ap.  462;  P.  v.  Walter, 
1 Idaho,  n.  s.  386;  S.  v.  Hoyt,  46 
Conn.  830;  S.  v.  Coleman,  20  S. 
C.  441;  Bacclgalupo  v.  C,  33  Grat 
807,  36  Am.  R.  795.  In  civil  cases, 
the  doctrine  is  very  clearly  so.  Van 
Dueen  v.  Van.  Dusen,  5  Johns.  144; 
Caldwell  v.  King,  4  Cow.  207;  Arm- 
strong V.  TlmmonB,  3  Hairing. 
(Del.)  342;  Burton  v.  Scott,  8  Rand. 
399;  Myatt  v.  Walker,  44  HI.  485; 
Rayfield  v.  S., 167  Ala.  94，  52  So. 
833;  P.  V.  Suesser, 142  Cal.  354', 
75  P.  1093;  Prlbble  v.  P.,  49  Colo. 
210, 112  P.  220;  S.  V.  Cole,  2  Pen. 
(Del.)  344,  45  A.  391; S.  Lee 
(Del.  1909),  74  A.  4;  Johnson  S.» 
57  Fla. 18.  49  So.  40;  Hobbs  S., 
8  Ga.  Ap.  53,  68  S.  E.  515;  S.  v. 
Robblns, 109  la.  650,  80  N.  W. 
1061; S.  V.  HumblesB, 126  la.  462, 
102  N.  W.  409;  S.  V.  Scott,  49  La. 
Ann.  253,  21 So.  271, 36  L.  R.  A. 
721; S.  V.  Porter,  213  Mo.  43, 111 
S.  W.  529;  S.  V.  Clonlnger, 149  N. 
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§671.  Weight  of  Evidence— Assuming  the  burden  to 
be  thus  on  the  defendant,  still,  by  the  correct  doctrine,  as 
explained  in  the  first  volume,^®  a  mere  preponderance  of 
the  evidence  over  the  presumption  of  sanity,  as  in  civil 
cases,  which  does  not  exclude  reasonable  doubt,  suffices. 
Most  of  those  who  deem  the  burden  thus  to  shift  bo  hold; " 
but  there  are  exceptional  cases  which  seem  to  require  de- 
fendants to  establish  this  contention  beyond  a  reasonable 
doubt,"  and  perhaps  others  which  occupy  a  sort  of  middle 


C.  567,  63  S.  E. 154;  S.  v.  Hancock, 
151 N.  C.  699,  66  S.  E. 137;  Snider 
V.  S..  56  Neb.  309,  76  N.  W.  574;  S. 
V.  Austin,  71 Ohio  St  317,  73  N. 
E.  219, 104  Am.  St:  778;  Com.  v. 
Heidler, 191 Pa.  St  375,  43  A.  211, 
44  W.  N.  C.  310;  Thomas  v.  S..  55 
Tex.  Cr.  293, 116  S.  W.  600; 
Smith  V.  S.,  55  Tex.  Cr.  563, 117  S. 
W.  966;  S.  V.  Brown,  36  Utah,  46, 
102  P.  641; S.  V.  Clark,  34  Wash. 
485,  76  P.  98, 101 Am.  St  1006;  S.  v. 
Craig,  52  Wash.  66, 100  P. 167 

53.   Vol. II,  § 1095. 

54'.  Carter  v.  S.,  56  Ga.  463;  S. 
V.  Hundley,  46  Mo.  414.  417;  P.  v. 
Wilson,  49  Cal. 13;  S.  v.  Felter,  32 
Iowa,  49;  Bond  v.  S.，  23  Ohio  St 
349,  357;  Meyers  v.  C,  83  Pa.  131; 
P.  V.  Bell, 49  Cal.  485;  S.  v.  Strau- 
der, 11 W.  Va.  745,  S23;  Bergin  v. 
S.,  31 Ohio  St.  Ill;  Pannell  v.  C, 
86  Pa.  260;  P.  v.  McCann, 16  N. 
Y.  58,  62,  69  Am.  D.  642;  P.  v. 
Myers,  20  Cal.  518;  S.  v.  KUnger, 
43  Mo.  127;  C.  V.  Rogers,  7  Met. 
500,  41 Am.  D.  458;  S.  v.  McCoy,  34 
Mo.  531，  536,  86  Am.  D. 121; S.  v. 
Starling,  6  Jones,  N,  C.  366;  P.  v. 
Goffman,  24  Cal.  280,  237;  Coates 
V.  S.'  50  Ark.  330,  7  S.  W.  304;  P. 
V.  MesBersmith,  61 Cal.  246;  C.  v. 
Gerade, 145  Pa.  289,  27  Am.  St 
689,  22  A.  464  ；  P.  v.  Ward, 105  Cal. 


335;  Lovegrove  v.  S.,  31 Tex.  Cr. 
491, 21 S.  W. 191;  Parsons  v.  S., 
81 Al^.  577,  60  Am.  R. 193,  2  So. 
854;  Boiling  v.  S..  54  Ark.  688, 16 
S.  W.  658;  Fisher  v.  S.,  30  Tex.  Ap. 
502, 18  S.  W.  90;  S.  V.  Paulk,  IS 
S.  C.  514;  S.  V.  Trout,  74  Iowa' 
545,  7  Am.  St.  4M,  38  N.  W.  405; 
S.  V.  Grear,  29  Minn.  221,  IS  N.  W. 
140;  Gunter  v.  S.,  83  Ala.  96,  3  So. 
600;  Williams  v.  S.,  50  Ark.  611, » 
S.  W.  5;  Rather  v.  S.,  25  Tex.  Ap. 
623,  9  S.  W.  69  ；  S.  v.  Potts, 100  N. 
C.  457,  6  S.  E.  667;  S.  v.  William- 
son, 106  Mo.  162, 17  S.  W. 172;  S.  v. 
Lewis,  20  Nev.  333,  22  P.  241; S. 
V.  Alexander,  30  S.  C.  74,  8  S.  B. 
440;  P.  V.  Wlllard, 150  Cal.  543,  8» 
P.  124;  P.  V.  Oppenhelmer, 156  Cal. 
733; 106  P.  74;  P.  V.  Casey,  231 HI. 
261, 83  N.  E.  278;  S.  v.  Barker,  216 
Mo.  532, 115  S.  W. 1102;  P.  v. 
Carlin. 194  N.  Y.  448,  87  N.  E.  805： 
S.  V.  Hancock, 151 N.  C.  699,  66  S. 
E. 137;  Fult2  V.  S.,  50  Tex.  Cr.  502, 
98  S.  W. 1057;  U,  S.  V.  Chislom, 153 
Fed.  808. 

55.  S.  V.  Spencer, 1 Zab.  196; 
Danforth  v.  S.,  75  Oa.  614,  58  Am. 
R.  480.  In  P.  V.  Schryver,  42  N. 
Y. 1, 1 Am.  R.  480,  are  stated,  and 
overruled,  cases  in  which  it  was  bo 
held. 
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ground  between  these  two  outer  propositions; "  for  exam- 
ple, that  the  proofs  must  be  simply  satisfactory.*^'^ 

§672. 1. The  Presumption  of  Sanity,— the  authorities 
properly  agree,  in  some  way  attends  the  proven  acts  of  the 
defendant  so  as  to  create  against  him  a  prima  facie  case" 
Hence, ― 

2.  The  Defendant  must  prove ~ the  insanity  on  which 
he  relies,*® 一 a  proposition  not  necessarily  the  same  as  that 
the  burden  of  proof  shifts  to  him.  The  difference,  not 
stated  in  quite  uniform  terms  in  the  cases,  is,  on  the  whole, 
this:  when  the  burden  is  said  to  shift  to  the  defendant,®^ 
the  meaning  is  that  he  must  prove  the  insanity  as  an  issue 
distinct  from  not  guilty,  and  as  a  separate  question  ；  the 
jury,  to  acquit,  being  obliged  to  find  affirmatively  that  the 
defendant  was  insane,  though  it  is  admitted  the  finding 
need  not  appear  thus  formally  in  the  verdict.  On  the  other 
side, ― 

§  673. 1. Burden  on  •  State ~ PresumptioiL 一 The  doc- 
trine of  principle, 61 sustained  by  a large  part  of  our  courts, 
and  rapidly  becoming  general,  is  that,  as  the  pleadings 
inform  us,  insanity  is  not  an  issue  by  itself,  to  be  passed 
on  separately  from  the  other  issues,  but,  like  any  other 
matter  in  rebuttal,  it  is  involved  in  the  plea  of  not  guilty, 


56.  S.  V.  Brinyea,  5  Ala.  241; S. 
V.  Marler,  2  Ala.  43,  36  Am.  D.  398; 
S.  V.  Hutlng,  21 Mo.  464;  Mc- 
Naghten's  Case, 10  CI. &  F.  200; 
P.  V.  Hamilton,  62  Cal.  377;  S.  v. 
Payne,  86  N.  C.  609.  And  see 
Smith  V.  S., 19  Tex.  Ap.  95, 111; 
Johnson  v.  8" 10  Tex.  Ap.  671. 

57.  S.  V.  Harrigan,  9  Houst. 
369:  C.  V.  Woodley, 166  Pa.  463, 
31 A.  202. 

58.  Graham  v.  C.， 16  B.  Monr. 
587;  U.  S.  V.  McGlue, 1 Curt.  C. 
C. 1; S.  V.  Starling,  6  Jones  (N.  C.) 
366;  Webb  v.  S.,  5  Tex.  Ap.  596; 
U.  S.  V.  Holmes, 1 Clif.  98:  McKen- 
zie  V.  S.,  26  Ark.  334;  Humpreys 


V.  S.,  45  Ga. 190,  192;  P.  v.  Klrby, 
2  Par.  Cr.  "28;  Walter  v.  P.,  32  N. 
Y. 147,  164;  C.  V.  Heath, 11 Gray. 
303;  Fisher  v.  P.,  23  111.  283.  And 
see  the  cases  cited  to  the  last  two 
sections.  P.  v.  Loper, 159  Cal. 6, 
112  P.  720. 

59.  Cases  cited  ante,  §  670  (2) ； 
McNagb ten's  Case, 10  CI.  ft  F..  200; 
S.  V.  Smith,  53  Mo.  267;  Ortwein 
V.  C"  76  Pa.  414", 18  Am.  R.  420; 
Boswell  V.  C,  20  Grat  860;  S.  v. 
Coleman,  27  L.  Ann.  691;  Baldwin 
V.  S., 12  Mo.  223. 

60.  Ante,  §  670  (2). 

61.  Ante,  §  669. 
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upon  which  the  burden  of  proof  is  on  the  prosecuting  pow- 
er; 62  the  jury  to  convict  or  not  according  as,  on  the  whole 
showing,  they  are  satisfied  or  not,  beyond  a  reasonable 
doubt,  of  the  defendant    guilt.®^    Of  course, — 

2.  This  Major  Proposition ~ covers  the  minor  ones  with- 
in it," 一 the  degree  of  the  offense,®*^  the  sanity  of  the  offen- 
der,®^ the  doing  of  the  overt  act,  and  all  the  rest.®^  But 
It  IS  not  the  same  as  to  detach  a  single  item  from  the  gen- 
eral issue, 68  and  tell  the  jury  that  the  defendsmt  need  only 
create  in  their  minds  a  reasonable  doubt  of  his  sanity  to 
secure  an  acquittal, 一 a  proposition  which  many  have  de- 
nied" Still,— 

3.  This  Latter  Proposition, ~ applied  in  a  case  where 
admittedly  the  defendant  is  guilty  if  he  was  not  insane, 
does  not  essentially  differ  from  the  true  doctrine,  and  it 
has  considerable  judicial  approval"    Again, 一 


62.  Ante,  §  669  (6). 

63.  Vol. 11,  §§ 1050  (2),  1051： 
Wright  V.  P.,  4  Neb.  407;  S.  v. 
Smith,  53  Mo.  267;  S.  v.  Crawford, 
11 Kan.  32;  Westmoreland  v.  S., 
45  Ga.  225;  Hornish  v.  P., 142  HI. 
620,  82  N. 1 677.  See  Jamison  v. 
P.， 145  ni. 857,  34  N.  B.  486. 

64.  Vol. II,  §§ 1052-1054.  1095. 

65.  Vol. II,  § 1095. 

66.  Wright  V.  P.,  4  Neb.  407, 
410;  S.  V.  Crawford,  supra;  Stevens 
V.  S.,  31 Ind.  4^5,  M  Am.  D.  634; 
Bradley  v.  S.,  81 Ind.  492;  Mc- 
Farland'B  Trial, 8  Abb.  Pr.  n.  s.  57, 
93;  S.  V.  Bartlett,  43  N.  H.  224， 
80  Am.  D. 154;  Chase  v.  P.,  40  111. 
852. 

67.  Dove  V.  S.,  3  Helsk.  348. 

68.  I  understand  that  the  charge 
of  a  court  to  a  Jury  on  a  criminal 
trial  should  never  be  thus  upon  a 
part  of  the  facts,  or  a  part  of  the 
case,  but  always  upon  the  entire 
facts  and  case.  Vol. II,  §  978;  ante. 
9  599  (8). 


69.  Ortweln  v.  C.,  76  Pa.  414, 18 
Am.  R.  420;  Boswell  v.  C,  20  Grat 
860;  Kriel  v.  C,  5  Bush,  862;  S.  v. 
Coleman,  27  La.  Ann.  691;  Lynch 
V.  C,  77  Pa.  205;  S.  v.  Strauder, 
11 W.  Va.  745,  723;  S.  v.  Hunting, 
21 Mo.  464;  P.  V.  Myers,  20  Cal. 
518;  Westmoreland  v.  S.,  46  Ga: 
225,  280. 

70.  S.  V.  Marler,  2  Ala.  43,  36 
Am.  D.  398;  Armstrong  v.  S.,  30 
Fla.  170, 11 So.  618;  Hodge  v.  S., 
26  Fla. 11, 7  So.  593;  P.  v.  Calton, 
5  Utah,  451， 16  P.  902;  S.  v.  Mahan, 

25  Kan.  182;  Brotherton  v.  P.,  75 
N.  Y. 159;  Walker サ. P.,  88  N.  Y. 
81; S.  V.  Nixon,  32  Kan.  205,  4  P. 
159;  Armstrong  v.  S.,  27  Fla,  366, 

26  Am.  St  72,  9  So. 1; Polk  v.  S., 
19  Ind.  170;  Bradley  v.  S.,  31 Ind. 
492;  McDousal  v.  S.,  88  Ind.  24; 
Flake  v.  S.. 121 Ind.  433, 16  Am. 
St  408,  23  N.  E.  273;  S.  v.  Hanley, 
34  Minn.  480,  432;  O'Connell  v.  P., 
87  N.  Y.  377,  41 Am.  R.  379;  King 
V.  S..  91 Tenn.  617,  20  S.  W. 169; 
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4,  Another  Form  of  the  Doctrine, ~ not  differing  essen- 
tially from  this,  except  in  being  more  expanded  and  full,  is 
that,  while  the  presumption  of  sanity  must  be  overcome  by 
proof8,7i  if  such  normal  condition  of  the  mind  is  denied  to 
have  existed  in  the  particular  instance,  then,  if  evidence  is 
produced  in  support  of  the  denial,  the  jury  must  judge  of 
it  and  its  effect  on  the  main  issue  of  guilty  or  not  guilty; 
and  if,  considering  all  the  evidence,  and  considering  the 
presTunption  that  what  a  man  does  is  sanely  done,  and  suf- 
fering the  evidence  and  the  presumption  to  work  together 
in  their  minds,  tliey  entertain  a  reasonable  doubt  whether 
the  prisoner  did  the  act  in  a  sane  state  of  mind,  they  are 
io  acquit,  otherwise  they  are  to  convict/*  Nice  though 
these  distinctions  may  seem,  they  are  believed  to  be  the 
only  ones  consistent  with  a  harmonious  interpretation  and 
application  to  this  particular  question,  of  the  larger  rules 
of  criminal  pleading,  evidence,  and  practice" 

§674. 1. The  Time ~ to  which  the  insanity  proved 
must  relate,  is  when  the  act  complained  of  was  committed  ； 
it  not  being  sufficient  that  the  defendant  was  insane  be- 
fore or  after,  if  not  also  thenJ*  Yet — 


Ballard  v.  S., 19  Neb.  609,  28  N. 
W.  271. 

71.  Ante.  §  672;  Walter  v.  P.,  32 
N.  Y. 147.  164. 

72.  S.  V.  Smith,  53  Mo.  267;  S. 
V.  Kllnger,  43  Mo.  127;  Bishop  v. 
S.,  96  Miss.  846,  52  So.  21. 

73.  Consult  observations  of  Met- 
calt  J.  in  C.  V.  Eddy,  7  Gray,  583, 
684.  See  also  C.  v.  Rogers,  7  Met. 
500,  506,  41 Am.  D.  458;  Bonfanti  v. 
8.,  2  Minn.  123.  Also  observations 
of  Bowen,  J.,  in  P.  v.  McCann, 16 
N.  Y.  58，  62，  69  Am.  D.  642;  but 
questioned  in  P.  v.  Schryver,  42  N. 
Y. 1, 8， 1 Am.  R.  480.  To  the  like 
effect,  consult  what  Bellows,  J.  said 
in  S.  V.  Bartlett,  43  N.  H.  224,  22 き- 
230;  approved  in  S.  v.  Jones,  50  N. 

3  C.  P. —】 04 


H.  369.  For  other  and  some  con- 
flicting opinions,  see  Loeffner  v.  S., 
10  Ohio  St.  598,  616;  Fisher  v.  R, 
23  111.  283;  Hopps  v.  P.,  31 111.  385. 
393,  394，  83  Am.  D/  231 ； Polk  v.  S., 
19  Ind.  170.  81 Am.  D.  382;  Bradley 
V.  S.,  31 Ind.  492;  Chase  v.  P.,  40 
111.  352. 

74.  New  Crlm.  Law,  I,  §§  380, 
385,  396  (2);  Jones  v.  S., 13  Ala. 
153;  Graham  v.  C, 16  B.  Monr.  587; 
S.  V.  Windsor,  5  Hairing.  (Del.) 
512;  P.  V.  Kleim,  Edm.  Sel.  Cas. 13; 
P.  V.  Divine,  Edm.  Sel.  Cas.  594;  S. 
V.  Coleman,  27  La.  Ann.  691;  P.  v. 
Loper, 159  Cal. 6, 112  P.  720;  P.  v. 
Kirby, 15  Cal. Ap.  264, 114  P.  794; 
S.  V.  Flanney,  61 Wash.  482, 112  P, 
630. 
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2.  Presumptions. ~ In  a  case  of  permanent  insanity,  its 
existence  at  the  trial,?**  or  at  any  other  time  after  or  espec- 
ially before  the  commission  of  the  act, 76  creates  the  pre- 
STunption  that  it  existed  also  at  the  time  of  the  offense." 
Still,  if  the  one  period  is  very  remote  from  the  other,  either 
the  court  will  reject  the  evidence/^  or  its  weight  with  the 
jtiry  will  be  impaired"  And ~ 

3.  Not  Permanent. 一 "Some  species  of  insanity  are  not 
presumed  to  be  continuing  in  their  nature;"  to  them  the 
foregoing  doctrine  does  not  apply. ^   And  one,  for  exam- 


75.  Freeman  v.  P.,  4  Denlo,  9, 
47  Am.  D.  216;  McAllister  v.  8., 17 
Ala.  434,  52  Am.  D. 180;  P.  v.  Brent, 
11 Cal. Ap.  674, 106  P.  110;  Contra, 
S.  V.  Neubauer, 145  Iowa,  337, 124 
N.  W.  312，  316. 

76.  New  Crlm.  Law,  I,  §  385； 
Peaslee  v.  Robblns,  3  Met.  164; 
Vance  v.  C"  2  Va.  Cas.  132;  Grant  v. 
Thompson,  4  Conn.  203, 10  Am.  D. 
119;  Kinne  v.  Klnne,  9  Conn.  102, 
21 Am.  D.  732;  Bryant  v.  Jackson, 
6  Humph.  199;  Webb  v.  S.,  5  Tex. 
Ap.  696;  Reg.  v.  Layton,  4  Cox  C. 
C. 149;  S.  V.  Kring,  64  Mo.  591; S. 
T.  Reddick,  7  Kan.  143;  Carpenter 
V.  Carpenter,  8  Bush,  283;  S.  t. 
Wilner,  40  Wis.  304;  Frazer  v.  Pra- 
zer,  2  Del. Ch.  260;  U.  S.  v.  Holmea, 
1 Cllf.  98;  P.  V.  March,  6  Cal.  543; 
Watson  V.  Anderson, 11 Ala.  43; 
Hendrix  v.  Money, 1 Bush,  S06; 
Peaslee  v.  Robbing,  3  Met.  164; 
Dickinson  v.  Barber,  9  Mass.  225. 
See  C.  V.  Lynch,  3  Pittsb.  412.  Some 
courts  receive  this  evidence  under 
greater  restrictions  when  it  relates 
to  a  time  subsequent  to  that  In  con- 
troversy than  when  before.  C.  v. 
Pomeroy, 117  Mass.  143.  Compare 
with  ante,  §  428,  and  the  places 
there  referred  to.  And  see  Kinne 
V.  Kinne,  9  Conn.  102. 


77.  Armstrong  v.  Timmons, ま 
Hairing.  (Del.)  342;  Cadwell  v. 
King,  4  Cow.  207;  Wray  v.  Wray,  33- 
Ala.  187;  Van  Dusen  v.  Van  Dusen, 

5  Johns.  144;  Cook  v.  Cook,  53  Barb. 
180;  Emery  v.  Hoyt,  46  111.  258; 
Myatt  V.  Walker,  44 111.  485;  Acher 
V.  Stephens,  8  Ind.  411;  Grouse  v. 
Holman, 19  Ind.  30;  Lee  v.  Lee, 备 
McCord,  183, 17  Am.  D.  722;  S.  v. 
Davis,  27  S.  C.  609,  4  S.  E.  567； 
Green  v.  S.,  88  Tenn.  614,  630, 14  S. 
W.  430;  Gmbb  v.  S., 117  Ind.  277, 
285,  20  N.  B.  257,  725.  See  P.  v. 
Smith,  57  Cal.  130;  S.  v.  PrltchetW 
106  N.  C.  667, 11 S.  E.  357. 

78.  C.  V.  Pomeroy, 117  Mass.  143; 
Langdon  v.  P., 133  111.  382,  24  N.  E. 
874.  And  see  Harden  v.  Hays, 14 
Pa.  91; Wilkinson  v.  Pearson,  2Z 
Pa.  117.  But  see  Blackburn  v.  8.， 
23  Ohio  St  146,  165;  Clinton  v. 
Estes,  20  Ark.  216. 

79.  Sanchez  v.  P.,  22  N.  Y. 147; 
Dickinson  v.  Barber,  9  Mass.  225,. 

6  Am.  D.  58;  Exum  v.  Canty,  Z4 
Miss.  533.  See  S.  v.  Scott, 1 Hawks, 
24. 

80.  Stewart  v.  Reddltt,  3  Md.  67》 
81; P.  V.  Francis,  38  Cal.  183;  Car- 
penter V.  Carpenter,  8  Bush,  283; 
S,  V.  De  Ranee,  34  La.  Ann.  186,  44 
Am.  R.  426;  Wagner  v.  S" 116  Ind. 
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pie,  who  sets  up  deliriuin  tremens  must  show  its  existence 
when  he  aia  the  act;  there  is  no  presumption  of  it  from  an- 
tecedent fits  from  which  he  has  recovered."  It  is  the  same 
of  insanity  caused  by  violent  disease.®^  Still,  liability  to 
intermittent  insanity  may  be  relevantly  shown  in  coimec- 
tion  wth  other  evidence" 

§675. 1. Showing  a  Cause ~ in  operation  tending  to 
produce  insanity  ®* 一 as,  that  the  defendant  had  been  in- 
formed of  his  wile's  intidelity  一 does  not  alone  raise  the 
presumption,  and  alone  is  inadmissible.  But  evidence  of 
this  sort,®®  or  of  the  absence  of  motive  to  commit  the  prov- 
en act, 87  may  be  competent  in  connection  with  other  facts. 
Thus,— 

2.  Insanity  in  One's  Ancestry, ― standing  quite  alone, 
does  not  raise  the  presumption.^®  But  if  it  is  proved  by- 
experts  to  be  transmissible, 89  and  probably  ii it  is  not,  the 
fact  being  one  of  common  observation  known  to  the  jury,**^ 


181, 18  N.  E.  833.  See  Overall  v. 
S., 15  Lea,  672. 

81. S.  V.  Sewell, 3  Jones,  N.  C. 
245.  See  Reg.  v.  Leigh,  4  Fost.  & 
F.  916;  Stuart  v.  S., 1 Bax.  178; 
Rafferty  v.  P.,  66  111.  118;  Casat  v. 
S.,  40  Ark.  511;  P.  v.  Packenham, 
115  N.  Y.  200,  21 N.  E. 1035;  Ward 
V.  S., 19  Tex.  Ap.  664;  S.  v.  Dono- 
van. 61 Iowa,  369, 16  N.  W.  206;  S. 
V.  Hurley, 1 Houst  Crlm.  28;  P.  v. 
Miles, 143  N.  t.  383,  38  N.  E.  456. 

82.  Hlx  V.  Whittemore,  4  Met. 
545;  Corbit  v.  Smith,  7  Iowa,  60, 
71 Am.  D.  431.  As  to  Epilepsy, 一 
see  Guetig  v.  S.'  63  Ind.  278;  Love- 
grove  V.  S.，  31 Tex.  Cr.  491, 21 S. 
W. 191; C.  V.  Buccieri, 153  Pa.  535, 
26  A.  228;  P.  V.  Barber, 115  N.  Y. 
475,  22  N.  E. 182;  S.  v.  Townsend, 
66  Iowa,  741, 24  N.  W.  535;  S.  v. 
Hockett,  70  Iowa,  442,  30  N.  W.  742; 
V.  P.,  88  N.  Y.  458. 
Reg.  V.  Richards, 1 Fost.  & 
F.  87.  And  see  Real  v.  P.,  42  N.  Y. 
270. 


84.  Carter  v.  S.,  56  Ga.  463;  Gil- 
lespie V.  ShuUberrler,  5  Jones,  N 
C. 157;  Willis  V.  P.,  32  N.  Y.  715; 
P.  V.  Garbutt, 17  Mich.  9，  97  Am.  D. 
162.  See  Jumpertz  y.  P.,  21 111. 
375. 

85.  Sawyer  v.  S.,  35  Ind.  80,  84. 

86.  Reg.  V.  Richards, 1 Fost.  ft 
F.  87;  Laros  v.  C,  84  Pa.  200;  8.  V. 
Flanney,  61 Wash.  482, 112  P.  630. 

87.  Reg.  V.  Layton,  4  Cox  C.  C. 
149;  Reg.  V.  Vyse,  3  Fost.  &  P.  347. 

88.  S.  V.  Simms,  68  Mo.  305; 
Cole's  Trial, 7  Abb.  Pr.  n.  s.  321; 
Bradley  v.  8.,  31 Ind.  492;  Snow  v. 
Benton,  28  111.  306;  Mather  v. 
Whltefoot,  8  Car.  &  P.  270. 

89.  Reg.  V.  Tucket, 1 Cox  C.  C. 
103. 

90.  Vol. II,  §  975  (2).  "The 
transmission  of  this  predisposition 
to  insanity  is  matter  of  general 
observation,  and  is  recognized  by 
the  best  medical  authorities." 
Thomas/  J.  in  Baxter  v.  Abbott,  7 
Gray,  71, 81. 
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mental  unsoundness  in  a  blood  relation  ®* 一 for  example, 
a  brotlier,92  the  father"  or  grandfather  ®* ~ will  be  compe- 
tent. "It 1 ら not  in  any  case,"  said  a learned  judge,  "evi- 
dence of  the  highest  character.  ，，  95  And  in  general,*®  but 
in  reason  not  nocessanly  always,  the  insanity  to  be  ex- 
plained by  this  evidence  should  be  of  a  permanent  sort. 
It  should  also  be  of  a  species  like  that  wherewith  the  other 
members  of  the  family  were  afflicted.97 

III.   The  Witnesses,  their  Testimony,  and  the  other  Evi- 
dence. 

Under  this  sub-title  we  shall  consider — 

§  67b.   First.   Opinions  from  Non-expert  Witnesses : — 

Only  Opinion^ ~ we  saw  in  the  first  volume,  is,  philosoph- 
ically and  truly,  the  testimony  of  a  witness  to  what  we 
term  fact"  Yet  both  in  legal  and  non-professional  lan- 
guage we  call  certain  classes  of  opinion  fact,  and  other 
classes  opinion  ；  and  the  legal  rule,  to  which  there  are  ex- 
ceptions, is  that  a  witness  can  speak  only  to  fact,  not  to 
his  opinion"  The  exceptions  proceed,  a learned  judge 
has  observed,  "from  necessity  alone, ' '  and  this  species  of 
evidence  is  not  favored.^ 


91. S.  V.  Windsor,  5  Hairing. 
(Del.)  512.  See  Dejarnette  v.  C" 
75  Va.  867. 

92.  P.  V.  Garbutt, 17  Mich.  9,  97 
Am.  D. 162;  Hagan  v.  S.,  6  Bax. 
615. 

93.  S.  V.  Felter,  25  Iowa,  67;  S. 
V.  Gambacarta, 197  N.  Y. 181. 90  N. 
E.  SOS. 

94.  Reg.  V.  Tuckett,  supra. 

95.  P.  V.  Pine,  2  Barb.  566,  572, 
opinion  by  Barculo,  J. 

96.  S.  V.  Christmas,  6  Jones,  N. 
C.  471. 

97.  lb. 

98.  Vol. II,  S§ 1073,  1096,  1177. 

99.  lb.,  § 1177;  S.  V.  Folwell, 14 
Kan.  105;  Fundy  v.  S.，  30  Ga.  400; 
Zantzinger  v.  Welghtman,  2  CraDch 


C.  C.  478;  Massey  v.  Walker, 10  Ala. 
288;  Cooper  v.  S.,  23  Tex.  331; S.  v. 
Rhoads,  29  Ohio  St  171; S,  v.  Bru- 
netto, 13  La.  Ann.  45;  Jones  v. 
Hatchett, 14  Ala.  743;  Keener  v.  S., 
18  Ga.  194,  63  Am.  D.  269;  Iglehart 
V.  Jernegan, 16  111.  513;  Saltmarsh 
V.  Bower,  34  Ala.  613;  Albatross  v. 
Wayne, 16  Ohio,  513;  Gregory  v.' 
Walker,  38  Ala.  26;  Morehouse 
Mathews,  2  Comst.  514;  Morse  v.  S., 
6  Conn.  9;  Berry  v.  S., 10  Ga.  511; 
Lewis  V.  Brown,  41 Me.  448;  Dan- 
iels V.  Mosher,  2  Mich.  183;  Sowers 
V.  Dukes,  8  Minn.  23:  Turner  v.  S. 
(Tex.  1911), 133  S.  W. 1052;  Bishop 
V.  S.,  96  Miss.  846,  52  So.  21. 

1. .Selden,  J.  in  De  Witt  v.  Early, 
17  N.  Y.  340,  351;  Whittler  v.  Frank- 
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§677.  Opinions  supplementing  Pacts.— One  of  the  ex- 
ceptions, spoken  oi  m  the  first  volume,  is  that  the  witness 
may  supplement  his  statement  of  the  facts  leading  to  an 
opinion  by  the  opinion  itself,  where,  in  the  nature  of  the 
transaction,  such  facts  can  be  but  imperfectly  transmitted 
to  the  minds  of  the  jurors.^  Within  this  exception,  are 
questions  of  personal  identity ,3  distances,  dimensions,  quan- 
tities,* value,*  intention, a  health  as  appearing  to  the  uned- 


lin,  46  N.  H.  23;  S.  v.  Montgomery, 
121 La.  1005,  46  So.  997. 

2.  Vol. II,  § 1178;  S.  V.  Folwell, 
4  Kan.  105;  Lewis  v.  8.,  49  Ala. 1; 
C.  V.  Thompson,  3  Dana,  301; S.  v. 
Shlnborn,  46  N.  H.  497,  88  Am.  D. 
224;   Curtis  v.  Chicago,  etc.  Ry., 

18  Wis.  312;  Brennan  v.  P., 15  111. 
511; C.  V.  Sturtivant, 117  Mass.  122, 

19  Am.  R.  401;  Bryan  v.  Walton,  20 
Ga.  480;  Wynne  v.  S.,  56  Ga. 113; 
Parker  v.  Chambers,  24  Ga.  518; 
Campbell  v.  S,，  23  Ala.  44;  S.  v. 
Avery,  44  N.  H.  392;  Gentry  v.  Mc- 
Minnis,  3  Dana,  382;  S.  v.  Stlckley, 
41 Iowa,  232;  Kent  v.  Tyson,  20  N. 
H. 121;  McKee  v.  Nelson.  4  Cow. 
355， 15  Am.  D.  384;  S.  v.  George,  58 
Wash.  681， 109  P.  114;  Robinson  v. 
S., 143  Wis.  205, 126  N.  W.  750;  S. 
V.  Penna,  35  Mont.  535,  90  P.  787. 
Witness  not  an  expert  must  nar- 
rate facts,  Parrlsh  v.  S., 139  Ala. 16, 
36  So.  1012;  Jarvls  v.  8.,  70  Ark. 
613,  67  S.  W.  76;  Bluroe  v.  8.， 154 
Ind.  343,  56  N.  E.  771; S.  v.  Robbins, 
109  Iowa,  650，  80  N.  W.  W. 1061; 
S.  V.  Beuerman,  59  Kan.  586，  63  P. 
874;  S.  V.  Smith, 106  La.  33，  30  So. 
248;  S.  V.  Peel, 23  Mont.  258,  59  P. 
169,  75  Am.  St.  629;  P.  v.  Casey, 
124  Mich.  279,  82  N.  W.  833;  Snider 
V.  S.，  56  Neb.  309,  76  N.  W.  574;  P. 
V.  Smith, 172  N.  Y.  210，  64  N.  E. 
814;  Hurst  V.  S.  (Tex.  1897),  40  S. 


W.  264;  Taylor  v.  S.,  49  Tex.  Cr. 
7,  90  S.  W.  647. 

3.  Gentry  v.  McMlnniSi,  supra; 
Goodwyn  v.  Goodwyn,  20  Ga.  600; 
Woodward  v.  S.,  4  Bax.  322. 

4.  Hackett  v.  Boston,  etc.  Rid., 
35  N.  H.  390;  Woodward  v.  Gates, 
38  Ga.  205;  Detroit,  etc.  Rid.  v. Van 
Stelnburg, 17  Mich.  99;  Eastman 
V.  Amoskeag  Manuf.  Co.,  44  N.  H. 
143,  82  Am.  D.  201. 

5.  Holton  V.  Lake,  55  Ind.  194; 
Tate  V.  Missouri,  etc  Ry.,  64  Mo. 
149;  Carpenter  v.  Robinson, 1 
Holmes,  67,  73;  Burger  v.  Northern 
Pacific  Rid.,  22  Minn.  343;  Tiffany 
V.  Lord,  65  N.  Y.  310;  Pennsylvania, 
etc.  Rid.  and  Canal  v.  Bunnell, 81 
Pa.  414;  Ray  v.  S.,  50  Ala.  104; 
Riggins  V.  Brown, 12  Ga.  271;  Joy 
V.  Hopkins,  5  Denlo,  84;  Merrill 
Grlnnell, 30  N.  Y.  594;  Ward  v. 
Reynolds,  32  Ala.  384;  Illinois,  etc. 
Rid.  V.  Van  Horn, 18  111.  257;  Ohio, 
etc.  Rid.  V.  Irvln,  27  111.  178;  WW レ 
field  V.  Whitfield,  40  Miss.  362;  Har- 
ris V.  Panama  Rid.,  3  Bosw.  7.  See 
Toledo,  etc.  Rid.  v.  Smith,  25  Ind. 
288;  Thorn  v.  Couchman,  28  How. 
Pr.  95;  Sinclair  v.  Roush, 14  Ind. 
450. 

6.  Eastwood  v.  P.,  3  Par.  Cr.  25, 
56;  Pierce  v.  8.,  53  Oa.  865;  Stan- 
ley V.  8.,  26  Ala.  26. 
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ucated  observation,?  and  various  other  things  of  the  like 
sort.   Hence, 一 

§  678.  A  Non-expert  Witness, ~ in  a  criminal  case  where- 
in insanity  is  set  up  in  defense,  may  first  state  what  he  per- 
sonally knows  of  the  party's  sayings  and  doings  indicating 
insanity,  then,  yet  not  before,  he  may  add  his  opinion  of 
such  party's  mental  condition;  and  it  appears  to  be  no  ob- 
jection that  in  some  degree  the  opinion  is  based  on  facts 
of  such  a  nature  that  he  could  not  transmit  them  to  the 
jtiry.  Yet  he  can  deliver  no  opinion  from  facts  not  within 
his  own  observation's  But ~ 


7.  Southern  Life  Ins.  Co.  y.  WU- 
kinson,  53  Oa.  636;  Milton  v.  Row- 
land, 11 Ala.  732;  Barker  v.  Cole- 
man, 36  Ala.  221;  Blackmail  v. 
Johnson,  35  Ala.  252;  Bennett  v. 
Fall, 26  Ala.  605;  Norton  Moore, 
•S  Head,  480.  See  McLean  v.  &,, 16 
Ala.  672;  Bell  v.  Morrlflett,  6  Jones, 
1^.  C. 178;  Seibles  v.  BlackweU, 1 
McMul. 56;  Willis  V.  Quimby, 11 
Fost.  N.  H.  485. 

8.  De  Witt  V.  Barly, 17  N.  Y.  340, 
348;  O'Brien  v.  P"  36  N.  Y.  276; 
Deshon  v.  Merchants  Bank,  8  Boaw. 
461;  Dunham's  Appeal, 27  Conn. 
192，  197;  Grant  v.  ThompBon,  4 
Conn.  203,  208, 10  Am.  D. 119;  Clary 
V.  Clary,  2  Ire.  78,  80,  81； Real  v.  P., 
42  N.  Y.  270,  282;  Clapp  v.  Puller- 
ton,  34  N.  Y. 190, 195,  90  Am.  D.  681; 
Gardiner  v.  Gardiner,  34  N.  Y. 155; 
Crowe  V.  Peters,  63  Mo.  429;  Bal- 
dwin V.  S., 12  Mo.  223;  Hardy  v. 
Merrill. 56  N.  H,  227.  22  Am.  R.  441 
(overruling  BoardmaD  v.  Woodman, 
47  N.  H. 120;  S.  V.  Pike.  49  N.  H. 
399,  6  Am.  R.  533,  and  S.  v.  Archer, 
54  N.  H.  465,  468);  Southern  Life 
Ins.  Co,  V.  Wilkinson*  53  Ga.  635; 
McClackey  v.  S.,  5  Tex.  Ap.  320; 
Hickman  v.  S"  38  Tex.  190;  Dove 
V.  S.,  3  Helsk.  348;  Thomas  v.  S., 


40  Tex.  60;  Dennis  v.  Weeks,  61 Ga. 
24;  Holcomb  v.  8.,  41 Tex.  125; 
Pierce  v.  S.,  63  Ga.  365;  Powell  v. 
S.,  25  Ala.  21; Florey  v.  Plorey,  24 
Ala  241;  Norrls  v.  S.， 16  Ala.  776; 
Clark  V.  S.' 12  Ohio,  483,  40  Am. 

D.  481;  Wilkinson  v.  Pearson,  23 
Pa.  117;  Baldwin  v.  8., 12  Mo.  223; 
Jerry  v.  Townshend,  9  Md. 145; 
Pelamourges  v.  Clark,  9  Iowa, 1; 
mite  V.  Bailey, 10  Mich.  155; 
Stackhouse  v.  Horton,  2  McCarter, 
202;  Runyan  v.  Price, 15  Ohio  St 
1, 13,  86  Am.  D.  459;  Farrell  v. 
Brennan,  32  Mo.  328  ；  Cram  Cram, 
33  Vt. 15;  Mahoney  v.  Ashton,  4 
Har.  &  McH.  63;  C.  v.  Oerade, 145 
Pa.  289,  27  Am.  St.  689,  22  A.  464； 
Armstrong  v.  S.,  30  Fla.  170, 11 So. 
618;  Parsons  v.  S.,  81 Ala.  677,  60 
Am.  R. 193,  2  So.  854;  S.  Lewis, 
20  Nev.  333,  22  P.  241; S.  v.  Penny- 
man,  68  Iowa,  216,  26  N.  W.  82;  P. 
V.  Packenham, 115  N.  Y.  220,  21 N. 

E.  1035;  S.  V.  Newim,  69  Ind.  108; 
Leaptrot  v.  S"  51 Fla.  57,  40  So. 
616;  S.  V.  Kutzleben  (Iowa,  1907), 
113  N.  W.  484;  P.  V.  Koerner, 191 
N.  Y.  528,  84  N.  E. 1117.  affirming 
117  A.  D.  40， 102  N.  T.  S.  43;  S.  v. 
Khoury. 149  N.  C.  454,  62  S.  B.  688; 
S.  V.  ConBtantlne,  48  Wash.  218,  92t 
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§  679.  Adequate  Means  of  Observation ~ must  have  been 
possessed  by  the  non-expert,  to  render  his  opinion  admis- 
sible; 9  it  is  not  enough  that  he  could  testify  to  some  rele- 
vant fact.io  The  question  of  what  are  such  adequate  means 
is  not  technical ； but  the  witness  must  have  had  the  oppor- 
tumiy  of  forming  an  accurate  judgment  as  to  the  exist- 
ence of  the  insanity,  considered  with  reference  to  its  sup- 
posed character  or  degree." 

§  680.  The  Weight  of  the  Evidence— with  the  jury  will 
depend  on  a  variety  of  circxunstances.*^  For  example, 
"if  the  reasons  are  irivolous  or  inconclusive,"  to  em- 
ploy  the   rather   strong   language   of   Williams,  J., 


p.  317;  S.  V.  Craig,  52  Wash.  66, 100 
P.  167.  Admissibility  of  non- 
experts opinion  on  insanity,  Braham 
V.  S., 143  Ala.  28,  38  So.  919;  Byrd 
V.  S,,  76  Ark.  286,  88  S,  W.  974; 
Leaptrot  v.  8.,  51 Fla.  57,  40  So. 
616;  S.  V.  Soper, 148  Mo.  217,  49  S. 
W. 1007;  P.  V.  Spencer, 179  N.  Y. 
408,  72  N.  E.  461; S,  v.  Barry, 11 N. 
D.  428,  92  N.  W.  809;  Com.  v.  Wire- 
back,  190  Pa.  438,  529,  542,  43  W.  N. 
C.  506;  Cannon  v.  S.,  41 Tex.  Cr. 
467,  56  S.  W.  351;  Queenan  v.  Ter., 
190  V  S.  548,  23  S.  Ct.  762,  47  U 
Ed.  1175. 

9.  S.  V.  Potts, 100  N.  C.  457.  6 
S.  B.  657;  S.  V.  Bryant,  93  Mo.  273, 
6  S.  W. 102;  Sage  v.  S.,  91 Ind.  141; 
Wood  V.  S.,  58  Miss.  741;  P.  v.  Lane, 
101 Cal.  513,  36  P. 16;  S.  v.  Hayden, 
51 Vt.  296;  S.  V.  Maier,  36  W.  Va. 
757, 15  S.  E.  991;  Jamison  v.  P., 145 
111.  357,  34  N.  E.  486;  Territory  v. 
Roberts,  9  Mont. 12,  22  P.  132;  C. 
V.  Buccieri, 153  Pa.  535,  26  A.  228; 
P.  V.  Borgetto,  99  Mich.  336,  68  N. 
W.  328;  Upstone  v.  F., 109  IlL 169; 
S.  V.  Hayden, 131 Iowa, 1， 107  N.  W. 
929;  Demaree  v.  Com.,  28  Ky.  I*. 
1374,  91 S.  W. 1131; S.  V.  Soper, 14S 


Mo.  217,  49  S.  W. 1007;  Ter.  v. 
Padllla,  8  N.  M.  510,  46  P.  346; 
Atkins  V.  S., 119  Tenn.  468, 105  S. 
W.  353, 13  L.  R.  A.  (N.  S.) 1031; 
Richards  v.  Com., 107  Va.  881, 59  S. 
E. 1104. 

10.  Florey  v.  Florey,  24  Ala.  241; 
Sutton  V.  Reagan,  5  Blackf.  217,  33 
Am.  D.  466.  And  Jerry  v.  Town- 
Bhend,  9  Md. 145. 

11.  Powell V.  S.,  25  Ala.  21; 
Stuckey  v.  Bellah,  41 Ala.  700; 
Townsheod  v.  Townshend,,  7  Gill, 
10;  Weems  v.  Weems, 19  Md.  334; 
Beller  y.  Jones,  22  Ark.  92;  Mc- 
Dougald  V.  McLean,  Wlnst. 1. 120. 
There  are  circumstances,  perhaps 
not  fully  like  those  contemplated 
in  the  text,  wherein  the  witness  de- 
tailing a  particular  transaction,  may 
state  whether  or  not  the  party  ap- 
peared rational.  P.  v.  Taylor, 138 
N.  Y.  398,  34  N.  E.  276;  P.  v.  Wre- 
den,  59  Cal.  392;  S.  v.  Erb,  74  Mo. 
199.  And  see  Nevllng  v.  C.,  98  Pa. 
322. 

12.  And  see  Norrla  v.  8., 16  Ala. 
776;  Emery  v.  Hoyt,  46  111.  258; 
Tatum  V.  Mohr.  21 Ark.  349;  Lake 
V.  P., 1 Par.  Cr.  495,  541. 
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"the  opinions  of  witnesses  are  worth  nothing."  "  Yet ~ 

§  681.  To  the  Law ~ a  witness  cannot  testify,"  and  no 
question  involving  his  ideas  of  what  it  is  can  properly  be 
admitted.  The  interrogatories  should  be  shaped  t6  avoid 
this  objection." 

§  682.  Contriaxy  to  the  Foregoing, — it  is  in  two  or  three 
of  our  States  denied  that  a  non-professional  witness  to 
insanity  can  supplement  his  testimony  to  facts  by  his  opin- 
ions" In  Massachusetts  where  this  is  so，  Thomas,  J"  after 
stating  the  practical  ill  workings  of  the  rule  on  which  the 
denial  is  founded,  said:  "ft  it  vere  a  new  question,  I  should 
be  disposed  to  allow  every  witness  to  give  his  opinion  ；  sub- 
ject to  cross-examination  upon  the  reasons  upon  which  it 
is  based,  his  degree  of  intelligence,  and  his  means  of  ob- 
servation. ， ， 17 

§  683.  Secondly.   Experts  and  their  Testimony : — 

1. In  the  Second  Volume ~ is  considered  the  general  doc- 
trine of  expert  testimony" 

2.  Own  ObservatioiL 一 An  expert,  from  his  acquaint- 
ance with  the  party,  from  havins:  attended  him  as  physi- 
cian, or  from  having  examinea  him  for  the  purpose,  may 


13.  Klnne  v.  Kinne,  9  Conn.  102, 
21 Am.  D.  732. 

14.  Elder  v.  Ogletree,  36  Ga.  64. 

15.  De  Witt  V.  Barly, 17  N.  Y. 
340;  Runyan  v.  Price, 15  Ohio  St. 
1. See  Aiman  v.  Stout,  42  Pa.  114; 
Wilkinson  v.  Pearson,  23  Pa.  117; 
Walker  v.  Walker,  34  Ala.  469:  Reed 
V.  S.,  75  Neb.  509, 106  N.  W.  649. 

16.  C.  V.  Fairbanks,  2  Allen,  511; 
Baxter  v.  Abbott,  7  Gray,  71: Buck- 
minister  V.  Perry,  4  Mass.  593;  Hat- 
horn  V.  King,  8  Mass.  371， 5  Am.  D. 
106:  C.  V.  Wilson, 1 Gray,  337;  S.  v. 
Coleman,  27  La.  Ann.  691; S.  v. 
Hays,  22  La.  Ann.  39.  See  Qehrke 
V.  S.， 13  Tex.  568. 

Witness  to  will.  A  subscribing 
witness  to  a  will 1b,  alike  In  these 


and  the  other  States,  an  exception 
to  the  general  rule.  On  a  question 
of  the  testator's  mental  condition 
at  the  time  of  executing  it,  he  may 
give  an  opinion,  even  without  pre- 
facing It  with  a  statement  of  facts. 
Poole  V.  Richardson, '  3  Mass.  330; 
Needham  v.  Ide,  5  Pick.  510;  Ware 
V.  Ware,  8  Greenl. 42;  Robinson  v. 
Adams.  62  Me.  369, 16  Am.  R.  473; 
Logan  V.  McGinnis, 12  Pa.  27;  Tit- 
low  V.  Tltlow,  54  Pa.  216,  93  Am.  D. 
691;  Gibson  v.  Gibson,  9  Yerg.  829; 
Van  Hubs  V.  Rainbolt,  2  Coldw.  139. 

17.  Baxter  v.  Abbott,  supra,  p. 
79.  See  C.  v.  Brayman, 136  Mass. 
438. 

18.  Vol  II,  § 1179. 
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give  to  the  jury,  in  connection  with  his  testimony  to  the 
facts,  his  opinion  of  the  mental  condition, 。  Like  a  non- 
expert, he  must  state  the  facts  and  reasons  leading  to  the 
opinion"  Hearsay  is  not  a  fact;  therefore  he  caimot  ex- 
press an  opinion  made  up  in  part  from  what  was  said  to 
him  out  of  court"   So, — 

§684.  Hypothetical ~ Whether  the  expert  testifies  to 
his  personal  examinations  or  not,  and  though  he  has  not 
seen  the  prisoner,  he  may  give  the  results  of  his  profes- 
sional skill  to  aid  the  jury  in  their  verdict.  His  conclusions 
do  not  bind  them;  and  should  they  judge  differently  from 
him,  their  verdict  is  to  follow,  not  his  opinion,  but  their 
own"  Nor  is  any  evidence  of  this  kind  essential  to  a  con- 
viction" 

§  685. 1. An  Expert's  Opinion ― is  not  admissible  either 
to  what  are  the  facts  of  the  case,^*  or  what  is  the  law.^*' 
His  province  extends  merely  to  such  questions  of  science 
or  skill  as,  being  within  the  sphere  of  knowledge  special 


19.  C.  V.  Rogers,  7  Met  500,  41 
Am.  D:  458;  McAllister  v.  S., 17 
Ala.  434,  52  Am.  D. 180：  In  re  Van- 
auken,  2  Stock.  186;  Baxter  v.  Ab- 
bott, 7  Gray,  71; Lake  v.  P., 1 Par. 
Cr.  495;  P.  V.  Lake,  2  Kern.  358; 
Plgg  V.  S"  43  Tex.  108;  C.  v.  Rich, 
14  Gray,  335,  337;  S.  v.  Pelter,  25 
Iowa,  67;  S.  V.  Hayden,  51 Vt  296; 
Taylor  v.  S.,  83  Ga.  647, 10  S.  E. 
442;  P.  V.  Kemmler, 119  N.  Y.  580, 
24  N.  E.  9 ;  McCann  v.  P.,  3  Par.  Cr. 
272;  Brown  v.  C., 14  Bush,  398;  P. 
V.  Sllney, 137  N.  Y.  570,  33  N.  B. 
150. 

20.  Clark  v.  S., 12  Ohio,  483,  40 
Am.  D.  481;  Dickenson  v.  Barber, 
9  Mass.  225,  227,  6  Am.  D.  58. 

21.  Heald  v.  Thing,  45  Me.  392： 
Ouetig  V.  S.,  66  Ind.  94,  32  Am.  R. 
99.  See  Anderdon  v.  Burrows,  4 
Car.  &  P.  210;  8；  Soper, 148  Mo. 
217,  49  S.  W. 1007. 


22.  Vol. II, 1179  (3);  McAllister 
V.  S., 17  Ala.  434,  52  Am.  D. 180; 
Watson  V.  Anderson, 13  Ala.  202; 
Liming  V.  S., 1 Chand.  178,  52  Am. 
D. 153;  Westmoreland  v.  8.,  45  Ga. 
225;  In  re  Vanauken.  2  Stock.  186; 
Reed  v.  P., 1 Par.  Cr.  481：  P.  v. 
Lake,  2  Kern.  358;  C.  v.  Rogers,  7 
Met.  500,  504,  41 Am,  D.  458;  Tem- 
pleton  V.  P.,  6  Thomp.  &  C.  81， 3 
Hun,  357;  Wagner  v.  S.， 116  Ind. 
181, 18  N.  E.  833;  Pannell  v.  C"  86 
Pa.  260;  U.  S.  V.  Chisolm, 149  Fed. 
284.  * 

23.  Reg.  V.  Dart, 14  Cox  C.  C. 
143. 

24.  C.  V.  Rogers,  7  Met.  500,  505, 
41 Am.  D.  458. 

25.  Ante,  §  681 ； S.  v.  Klinger,  46 
Mo.  224;  Walker  v.  Walker,  34  Ala. 
469;  S.  V.  Brown, 181 Mo.  192,  79  S. 
W.  nil; S.  V.  Roselalr,  B7  Ore.  8, 
109  P.  866. 
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to  him,  are  pertinent  to  what  the  jury  will  deem  the  facts, 
and  the  court  adjudge  the  law,  to  be"  Yet  since,  at  the 
time  when  he  is  testifying,  it  cannot  be  known  what  will 
be  the  jury's  view  6f  the  facts,  and  since  the  court  deter- 
mines what  ones  any  given  evidence  tends  to  prove,*?  the 
expert,  when  the  testimony  is  all  in,  may  be  asked  what, 
assuming  the  existence  of  such  and  such  facts  which  the 
evidence  tends  to  prove"  was  in  his  opinion  the  mental 
condition  of  the  party"  Strictly  and  in  principle,  this  is 
the  exact  rule;  but  the  practice  will  often  be  more  or  less 
varied  to  suit  the  convenience  of  the  trial"  Thus, 一 

2.  When  the  Evidence  is  all  in, ~ if  the  facts  are  not  dis- 
puted, not  if  they  are,"  the  court  in  it&  discretion  will  ad- 
mit the  expert  ，s  opinion  as  to  the  result  of  the  whole.^*  An 
approved  form  oi  the  question  is:  "You  have  heard  all  the 
evidence  in  this  case ~ supposing  the  jury  to  be  satisfied 
that  the  facts  and  circumstances  testified  to  by  the  other 
witnesses  are  true,  what  is  your  opimon,  as  a  medical  mim, 
of  the  state  of  the  prisoner's  mind  at  the  time  of  the  com- 
mission of  the  alleged  crime  ？  Was  the  prisoner,  in  your 
opinion,  at  the  time  of  doing  the  act,  under  any  and  what 
kind  of  insanity  or  delusion,  and  what  would  you  expect 


26.  Vol. II,  ft  1179  (4). 

27.  Vol. II,  ft  978. 

28.  Champ  v.  C"  2  Met  Ky. 17, 
27,  74  Am.  D.  388;  Stuart  v.  S., 1 
Bax.  178,  189;  Fairchlld  v.  Bas- 
comb,  35  Vt  S98;  luce  v.  S.，  77  Ark. 
426,  93  S.  W.  65;  S.  v.  Privltt, 175 
Mo.  207,  75  S.  W.  457;  P.  v.  Koer- 
ner, 117  A.  D.  40, 102  N.  Y.  S.  93. 

29.  See  the  cases  cited  to  the 
last  section,  and  the  subsequent 
ones  to  this;  P.  v.  Thurston,  2  Par. 
Cr.  49;  Reed  v.  P., 1 Par.  Cr.  4«1； 
McCann  v.  P.,  3  Par.  Cr.  272;  Spear 
V.  Richardson,  37  N.  H.  23;  Russell 
V.  S.,  53  Miss.  367;  Davis  v.  S.,  96 
Ark.  7, 130  S.  W.  574;  S.  v.  Hyde, 
234  Mo.  200, 136  S.  W.  316;  Duke 
V.  S.  (Tex.  1911), 134  S.  W.  706; 


Oborn  v.  S., 143  Wis.  249, 126  N. 
W.  737. 

30.  Vol. II,  §§  966  (2),  966a.  S. 
V.  Murray,  83  Kan.  148, 110  P.  103; 
opinion  based  on  examination  of 
accused.  S.  v.  Roselair,  67  Ore.  8, 
109  P.  865. 

31.  XJ.  S.  V.  McGlue, 1 Curt  C. 
C. 1; Coyle  V.  C" 104  Pa.  117. 

32.  Rex  V.  Searle, 1 Moody  A  R. 
75.  And  see  P.  v.  Alkin,  66  Mich. 
460, 11 Am.  St  512,  33  N.  W.  821; 
P.  V.  McElvaine, 121 N.  Y.  250,  IS 
Am.  St.  820,  24  N.  E.  466;  S.  y. 
Coleman,  20  S.  C.  441;  Lake  v.  P., 
1 Par.  Cr.  496;  Parrlsh  v.  S., 139 
Ala. 16,  36  So.  1012;  Green  v.  8., 
64  Ark.  523,  43  3.  W.  973;  Horton 
V.  U.  S., 15  Ap.  D.  C.  310. 
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would  be  the  conduct  of  a  person  under  such  circum- 
stances f"**  Not  as  of  right,  but  only  as  of  favor  and  from 
convenience,  is  this  form  of  questioning  admissible."*  The 
question  cannot  be  thns  put  as  to  a  part  of  the  evidence, 
the  witness  must  have  heard  the  whole.'*  Nor  can  the 
^terrogatory  be  whether  or  not  the  prisoner  is  guilty,  but 
what  is  or  was  his  mental  condition  in  respect  of  sanity 


33.  S.  V.  Windsor,  5  Hairing. 
Del.  512,  534;  s.  p.  C.  v.  Rogers,  7 
Met.  500,  505.  See  Pannell  v.  C, 
«6  Pa.  260;  P.  V.  Griffith 146  Cal. 
339,  80  P.  68;  S.  v.  Peel, 23  Mont. 
358.  59  P.  169.        '    •  • 

34.  McNaghten's  Case, 10  CI. & 
F.  200;  8.  c.  nom.  McNaugbten's 
Case, 1 Car.  &  K. 130,  136.  Lord 
Chief  Justice  Tlndall,  in  answer  to 
the  judges  (see  New  Crim.  Law, 
I,  §  384,  note),  said,  among  the 
rest:  "The  question  lastly  pro- 
posed by  your  lordships  is, 一 'Can 
a  medical  man,  conversant  with  the 
disease  of  insanity,  who  never  saw 
the  prisoner  previous  to  the  trial, 
but  who  was  present  during  the 
whole  trial  and  the  examination  of 
all  the  witnesses,  be  asked  his 
opinion  as  to  the  state  of  the 
prisoner's  mind  at  the  time  of  the 
oommlBslon  of  the  alleged  crime,  or 
his  opinion  whether  the  prisoner 
was  conscious  at  the  time  of.  doing 
the  act  that  he  was  acting  contrary 
to  law,  or  whether  he  was  laboring 
under  any  and  what  delusion  at 
the  time?'  In  answer  thereto  we 
state  to  your  lordships  that  we 
think  the  medical  man,  under  the 
circumstances  supposed,  cannot  In 
strictness  be  asked  his  opinion  in 
the  terms  above  stated  ；  because 
eaoh  of  those  questions  Involves  the 
determination  of  the  truth  of  the 
facts  deposed  to,  which  it  is  for  the 
Jury  to  decide,  and  the  queatloiui 


are  not  mere  questions  upon  a  mat- 
ter of  science,  In  which  case  such 
evidence  is  admissible.  But  where 
the  facts  are  admitted,  or  not  dis- 
puted, and  the  question  becomes 
substantially  one  of  science  only, 
It  may  be  convenient  to  allow  the 
question  to  be  put  In  that  general 
form,  though  the  same  cannot  be 
insisted  on  as  a  matter  of  right." 
P. 135  of  the  report  in 1 Car.  &  K. 
See  also  P.  v.  Lake,  2  Kern.  358; 
Spear  v.  Richardson,  37  N.  H.  23. 
On  a  tria}  in  England  before  Alder- 
son,  B.  and  Cresswell,  J.  these 
learned  persons  refused  to  exercise 
the  discretion  thus  spoken  of  and 
permit  the  question  to  be  put.  And 
Alderson,  B.  said  to  this  point  In 
McNaughten's  Case:  "I  am  quite 
sure  that  decision  was  wrong.  The 
proper  mode  is  to  ask  what  are  the 
symptoms  of  insanity,  or  to  take 
particular  facts  and,  assuming  them 
to  be  true,  to  ask  whether  they  in- 
dicate Insanity  on  the  part  of  the 
prisoner.  To  take  the  course  sug- 
gested is  really  to  substituto  the 
witness  for  the  Jury,  and  allow  him 
to  decide  upon  the  whole  casA.  The 
Jury  have  the  facts  before  them, 
land  they  alone  must  interpret  thera 
by  the  general  opinion  of  scientific 
men."  Reg.  v.  Frances,  4  Cox,  C. 
C  57,  58. 

35.  P.  V.  Lake,  supra;  C.  v. 
Rogers,  7  Met  500;  S.  v.  Thompson, 
153  N.  C.  618,  69  S.  E.  254. 
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or  insanity.^®  Nor,  again,  can  he  be  asked  whether  he  has 
doubts  of  the  prisoner, s  sanity.  He  is  to  give  opinions.'^ 
He  may  be  inquired  of  as  to  the  results  to  be  deduced  from 
such  and  such  appearances,  proved  by  other  witnesses" 
And  on  cross-examination,  a  considerable  range  of  inter- 
rogation will  be  permitted  as  to  what  is  to  be  inferred  con- 
cerning the  mental  condition  from  specific  facts"  Also 
any  other  queries,  within  the  principles  laid  down  in  the 
first  volume, 40  are  competent." 

§  686.  Results  of  Reading-^Books.— As  seen  in  the  first 
volume,"  the  expert  may  give  to  the  jtiry  the  benefit  of 
his  knowledge  derived,  not  only  from  experience,  but  also 
from  books"  Yet  the  books  themselves  cannot  in  strict- 
ness be  read  to  the  jury,  though  this  is  sometimes  done  in 
practice."  ^ 

§  687.  A  Witness's  Competency  as  an  Expert— is  deter- 
mined by  the  court"  Insanity  being  a  disease,  the  judges 
commonly  admit  any  practising  physician;  *®  sometimes 


36.  P.  V.  Thurston,  supra.  And 
see  Rex  v.  Wright,  Infra. 

37.  Sanchez  v.  P..  22  N.  Y. 147. 

38.  Rex  V.  Wright,  Rusb.  &  Ry. 
456.  And  see  Stephens  v.  P.,  4  Par. 
Cr.  396;  Perkins  v.  Concord  Rid.  44 
N.  H.  223;  S.  V.  Powell, 2  Halst. 
244;  Goodwin  v.  S.，  96  Ind.  550. 

39.  P.  V.  Lake,  supra;  Clark  v. 
S., 12  Ohio,  483,  40  Am.  D.  481 ； S. 
V.  Crowe,  39  Mont.  174, 102  P.  579; 
opposite  party,  on  cross-examina- 
tion may  call  for  observed  data.  P. 
V.  Faber, 199  N.  Y.  256,  92  N.  E.  674. 

40.  Vol. II,  § 1179. 

41.  Coyle  v.  C, 104  Pa.  117;  P. 
V.  Osmond, 138  N.  Y.  80.  33  N.  E. 
739. 

42.  Vol. II,  S 1180. 

43.  S.  V.  Terrell, 12  Rich.  321. 

44.  C.  V.  Wilson,  J  Gray,  337, 
whe'p  this  Is  explained  by 

Shaw,  C.  J"  referring  to  Collier  v. 


Simpson,  5  Car.  &  P.  73;  Cocks  v. 
Purday,  2  Car.  &  K.  269; 1 Greenl. 
Ev.  §  440,  note.  See  also  Lunlng 
V.  S" 1 Chand.  178,  52  Am.  D. 153; 
S.  V.  O'Brien,  7  R.  I.  336.  Some 
courts  permit  the  reading.  Bales 
V.  S.,  63  Ala.  30,  38;  S.  v.  Hoyt,  46 
Conn.  330.  If  the  book  is  read  to 
the  Jury,  still  they  cannot  take  it 
with  them  when  retiring  to  de- 
liberate on  their  verdict.  S.  v. 
Gillick, 10  Iowa,  98, 101. 

45.  Tullls  V.  Kidd, 12  Ala.  648; 
Parrlsh  v.  S., 139  Ala. 16.  36  So. 
1012;  DaviB  V.  8.，  44  Fla.  32,  32  So. 
822;  Clary  v.  S.,  8  Ga.  Ap.  92,  68 
&  E.  615;  S.  V.  Cole,  63  la.  695, 17 
N.  W. 183. 

46.  Clark  v.  S., 12  Ohio,  483,  40 
Am.  D.  481;  Falrcblld  v.  Bascomb, 
85  Vt.  398;  S.  V.  Reddlck,  7  Kan. 
143;  DavlB  V.  8.,  35  Ind.  496,  9  Am. 
R.  760;  Heald  v.  Thing,  45  Me.  392; 
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^ven  an  experienced  nurse."  And  sometimes  they  restrict 
the  expert  to  the  parts  of  the  case  within  the  particular 
line  of  his  practice;  for  example,  permit  him  to  give  opin- 
ions founaea  on  his  own  observations,  but  not  upon  hypo- 
thetical facts"  Still,  as  the  care  of  the  insane  has  of  late 
become  almost  a  separate  branch  of  the  profession,  the 
testimony  of  physicians  not  specially  familiar  with  it  is 
comparatively  of  little  weight"  And,  said  a learned  judge, 
"while  the  opinion  of  the  experienced,  skilful,  and  scien- 
tific witness,  who  has  a  competent  knowledgre  of  the  facts 
involved  in  the  ease  on  which  he  speaks,  affords  essential 
aid  to  courts  and  juries,  that  of  unskilful  pretenders, 
quacks,  and  mountebanks,  who,  at  times,  assume  the  char- 
acter of  experts,  not  unfrequently  serves  to  becloud,  and 
lead  to  erroneous  conclusions."  5。 

§  687  a.    Thirdly.    Other  Evidence  :— 

1. The  Language  and  Conduct— of  the  party  are  the 
evidence  of  insanity  mainly  relied  on.  And  whether  they 
are  spontaneous  or  feigned  is  a  question  for  the  jury." 


Livingston  v.  C, 14  Grat.  592;  S.  v. 
Felter.  25  Iowa,  67;  Kroell  v.  S., 
139  Ala. 1, 36  So.  1025;  Porter  v. 
S., 140  Ala.  87,  37  So.  81; Wheeler 
V.  S., 158  Ind.  687,  63  N.  E.  975; 
Abbott  V.  Com., 107  Ky.  624,  55  S. 
W. 196,  21 Ky.  L. 1372;  S.  v.  Boyce, 
74  Wash.  514,  64  P.  719;  Lowe  v. 
S.， 118  Wis.  641， 96  N.  W.  417; 
Horton  v.  U.  S.， 15  Ap.  D.  C.  310. 

47.  Fairchild  y.  Bascomb,  35  Vt. 
398. 

48.  C.  V.  Rich, 14  Gray,  335;  Rus- 
sell V.  S.,  53  Miss.  367.  And  see 
Hook  V.  Stovall, 26  Ga.  704;  S.  v. 
Hinkle,  6  Iowa,  380;  Emerson  v. 
Lowell  Gas  Light  Co.,  6  Allen,  146, 
S3  Am.  D.  621. 

49.  New  Crlm.  Law,  I,  §  376  (4) 
note,  par. 10;  Baxter  v.  Abbott,  7 
Gray,  71, 78;  C.  v.  Rich, 14  Gray, 
335,  336,  337. 

50.  Rice,  J.  in  Heald  v.  Thing, 


45  Me.  392,  398.  And  see  the  ob- 
servations in  C.  V.  Rogers,  7  Met. 
500,  41 Am.  D.  458.  A  physician,  to 
be  competent,  need  not  be  a  grad- 
unate  of  a  medical  college.  New 
Orleans,  &c.  Rid.  v.  Allbritton,  38 
Miss.  242,  75  Am.  D.  98. 

51. S.  V.  Hays,  22  La.  Ann.  39; 
S.  V.  Coleman,  27  La.  Ann.  691;  Mc- 
Kee  V.  P.,  36  N.  Y. 113;  P.  v.  Mont- 
gomery, 13  Abb.  Pr.,  n.  s.,  207;  Mul- 
lins  V.  Cottrell, 41 Miss.  291;  Jami- 
son V.  P., 145  m.  357，  34  N.  E.  486; 
U.  S.  V.  Sharp,  Pet.  C.  C. 118;  S.  v. 
West, 1 Hoast.  Crlm.  371.  See  Mo- 
Leod  V.  S.,  31 Tex.  Cr.  331, 20  S.  W. 
74^;  S.  V.  Jones,  64  Iowa,  349, 17 
N.  W.  911, 20  N.  W.  470;  S.  v. 
Spencer, 1 Zab.  196.  A  singular 
case  of  successfully  feigning  In- 
sanity by  a  girl  less  than  fourteen 
years  old,  is  S.  v.  Doherty,  2  Tenn. 
80. 
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Beyond  this,  his  whole  nature  and  history  may  be  searclied 
to  enlighten  the  inquiry" 

2.  Into  this  Evidence ~ will  enter  also  the  question  of 
inotive,88  the  nature  of  the  criminal  act,"  and  other  con- 
siderations within  the  general  rules  of  evidence.""  ，  And  the 
State  may  introduce  in  rebuttal  counter  proofs  of  the  like 
sort" 

3.  Hearsay, ~ or  the  reputation  of  being  insane,  is  not 
admissible"  But  it  has  been  ruled  that  where  the  inquiry 
relates  to  the  insanity  of  ancestors  now  dead,  "reputation 
may  be  shown. ' '  *® 

§687  b.  Acquitted  as  Insane. ~ Statutory  proceedings 
for  the  confinement  of  persons  acquitted  because  of  insan- 
ity are  provided  for  in  England  and  most  of  our  States. 
As  to  them,  a  reference  to  a  few  of  the  cases  will  suffice.^* 


52.  U.  S.  V.  Gulteau, 1 Mackey, 
498,  47  Am.  R.  247.  See  P.  v.  Tice. 
131 N.  Y.  651, 30  N.  E.  494;  P.  v. 
Mortimer,  48  Mich.  37, 11 N.  W. 
776;  Webber  v.  C., 119  Pa.  223,  4 
Am.  St.  634， 13  A.  427;  Spence  v. 
S., 15  Lea,  539;  S.  v.  Drlggers,  84 
S.  C.  526,  66  S.  E. 1042;  S.  v.  Rum- 
ble, 81 Kan. 16, 105  P. 1; Smedley 
V.  Com., 139  Ky.  767, 127  S.  W.  485; 
S.  V.  Porter,  213  Mo.  43, 111 S.  W. 
629;  S.  V.  Crowe,  39  Mont  174, 102 
P.  579;  Rice  v.  S.,  54  Tex.  Cr. 149, 
112  S.  W.  299;  S.  V.  Roselalr,  57 
Ore.  8, 109  P.  865,  as  to  conduct  of 
accused  after  crime.  Oborn  v. 
S., 143  Wis.  249, 126  N.  W.  737. 

53.  Reg.  V.  Vyse,  3  Fost.  &  B\ 
247. 

54.  Reg.  V.  Vyse,  supra;  Laros 
V.  C,  84  Pa.  200. 

55.  P.  V.  Wood. 126  N.  Y.  249,  27 
N.  E.  362;  P.  V.  Smiler, 125  N.  Y. 
717,  26  N.  E.  312. 

56.  C.  V.  Eddy,  7  Gray.  583. 

57.  Brinkley  v.  S.,  58  Ga.  296; 
Foster  v.  Brooks,  6  Ga.  287;  Wal- 


ker V.  S., 102  Ind.  502, 1 N.  E.  856; 
Ashcraft  v.  De  Armond,  44  Iowa, 
229;  Brinkman  v.  Rueggesick,  71 
Mo.  553;  Yanke  v.  S.,  51 Wis.  464,  S 
N.  W.  276;  P.  V.  Pico,  62  Cal. 50; 
S.  V.  Hoyt,  47  Conn.  518,  36  Am.  R. 
89.  See  Mosely  v.  Gordon, 16  Ga. 
384;  Glover  v.  Millings,  2  Stew.  & 
P.  28;  Mosser  v.  Mosser,  32  Ala. 
551;  Wilson  V.  S.,  58  Tex.  Cr.  593, 
127  S.  W.  548. 

58.  C.  V.  Andrews,  Trial  by  Da- 
vis, 134.  See  Gaines  v.  New  Or- 
leans, 6  Wal.  642;  Reed  v.  S., IS 
Ark.  499. 

59.  Reg.  V.  Stepney  Union,  Law 
Rep.  9  Q.  B.  383. 12  Cox.  C.  C.  631; 
Underwood  v.  P"  32  Micb. 1, 20 
Am.  R.  633;  Bonfantl  v.  S.,  2  Minn. 
123;  C.  V.  Merlam,  7  Mass.  168;  P. 
V.  Griffen,  Edm.  Sel.  Cas.  126.  And 
see  Ex  parte  Trice,  53  Ala.  646;  P. 
V.  Lamb, 118  N.  Y.  S.  389;  P.  v. 
Chanler, 133  A.  D. 159, 117  N.  Y.  S. 
322. 

For  Intoxicating  Liquors,  Selling, 
etc.,  see  Stat.  Crimea. 


CHAPTEE  CXXXin. 

KIDNAPPING. 

Consult ~ for  the  law  of  this  offense,  with  that  of  the  kindred  False 
Imprisonment,  New  Crlm.  Law,  II,  S§  746-756a.  And  see  the  indexes  to 
this  series  of  books.  Compare  also  with  the  title  False  Imprisonment^ 
ante,  §§  365-368.   For  the  indictment,  etc"  see  Dir.  ft  F.,  fifi  568-572. 

§  688.   Between  Kidnapping  and  False  Imprisonment ~ 

the  partition  line  is  not  distinct;  but  the  former  is  com- 
monly regarded  as  false  imprisonment,  aggravated  by  evil 
acts  or  intents  the  nature  and  extent  whereof  are  the  chief 
subjects  of  doubt.ao  As  to  the  indictment, 一 

§689.  The  Facts 一 should  be  alleged  ：  it  not  being  ade- 
quate to  charge  the  defendant  simply,  in  terms,  with  kid- 
napping" 

§  690.  The  Forms  of  the  Indictment— are  variable.  Of 
the  two  in  Tremaine,  one  charges  an  assault;  then  a  bat- 
tery, then  a  forcible  carrying  away  of  the  assaulted  person 
against  her  will,  then  a  transporting  of  her  for  gain  be- 
yond seas  to  Virginia  ；  and,  lastly,  a  holding  of  her  there, 
in  slavery"  The  other,  with  no  direct  allegation  of  as- 
sault or  battery,  avers  that  the  defendants  for  gain  con- 
veyed and  seduced  a  man  ''into  a  certain  vessel"  described, 
with  intent  to  transport  him  beyona  seas  to  Virginia,  and 
there  to  sell  and  detain  him  for  their  wicked  gain,  etc, & 
Plainly,  in  strict  law,  the  separate  allegations  of  assault 
and  battery  and  of  the  motive  of  lucre  ^  are  needless" 
But— 


60.  New  Crlm.  Law,  II,  §§  746, 
750. 

61.  Click  V.  8.，  3  Tex.  282;  Qos- 
fiett  V.  S.  (Tex.  Cr.  Ap. 1909), 123  S. 
W.  428. 

62.  Rex     Allen,  Trem.  P.  C.  216. 


63.  Rex  V.  Bayly,  Trem.  P.  CL 
216. .  And  see  C.  v.  Turner,  3  Me し 
19. 

64.  Ante,  §§ 108  (1),  274. 

65.  See  Dir.  &  F"  §  569. 
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§691.  Pour  Things.— Practically  it  is  best  to  aver  a 
false  imprisonineiit,^^  as  consisting  of  assault,  battery,  and 
detention;  then  add,  fourthly,  the  matter  which  elevates 
the  transaction  to  kidnapping.  Whether  the  latter  will 
comprehend  a  transportation  beyond  the  State  depends  on 
the  pleader 's  view  of  the  law.67 

§692. 1. On  Statutes 一 are  most  indictments  for  kid- 
napping, theil  the  special  concern  will  be  to  follow  the  stat- 
utory terms, 68  whereupon  the  indictment  will  ordinarily 
be  good.6»  Thus, 一 

2.  Assault. 一 Whether  or  not  assault  must  be  averred 
at  the  common  law, 了。  an  indictment  on  a'  statute  silent  as 
to  it  need  not  charge  it"  Yet  in  prudence  the  pleader  will 
insert  this  allegation,  so  as  to  secure  a  conviction  for  it 
if  the  evidence  should  fail  of  proving  the  kidnapping.  This 
would  not  render  the  count  double" 

§693，  As  to  the  County, 一 a  case  was  stated  in  **New 
Criminal  I^aw ノ，  The  general  doctrine  is  explained  in 
the  first  volume  of  this  work  J* 

§  694.  The  Intent ~ sometimes,  as  where  the  person  kid- 
napped is  of  immature  years,  may  require  special  inquiry. 
The  facts  are  for  the  jury"   On  an  indictment  for  help- 


66.  Ante,  §  365. 

67.  New  Crim.  Law,  II，  §  750 
(4).  For  the  elements  of  the  crime 
under  various  statutes.  P.  v.  Black, 
147  Cal.  426,  81 P.  1099;  Boes  v.  S., 
125  Ind.  205,  25  N.  E.  218;  S.  v. 
Leuth, 128  Iowa,  189, 103  N.  W.  345; 
S.  V.  Rboades,  29  Wash.  61， 69  P. 
389;  Biggs  V.  S., 13  Wyo.  94,  77  P. 
^01. 

68.  Hamilton  v.  C.  3  Pa.  (P.  & 
W.) 142;  S.  V.  Griffin,  3  Hairing. 
(Del.) 55 

69.  g.  V.  McRoberts,  4  Blackf. 
178;  S.  V.  Leuth, 12S  Iowa,  189, 103 
N.  W.  345;  S.  V.  Holland, 120  La. 
429,  46  So.  380.  Indictment  under, 
a  statute  must  allege  child  had  no 


parent  or  guardian.  Sutton  v.  S., 
122  Ga. 158,  50  S.  E.  60.  "Feloni- 
ously" not  required.  S.  v.  Holland, 
120  La.  429,  45  So.  380. 

70.  Ante,  §§  366，  691. 

71.  C.  V.  Turner,  3  Met. 19,  26; 
Whart.  Free.  (2d  Ed.)  pi.  199. 

72.  P.  V.  Ah  Own,  39  Cal.  604； 
C.  V.  Nlckerson,  5  Allen,  518.  See 
C.  V.  Westervelt, 11 Phila.  46*1. 

73.  S.  V.  Whaley,  2  Hairing.  Del. 
538;  New  Crim.  Law,  II,  S  756. 

74.  Vol.  I,  §  45  et  seq.;  and  Bee 
particularly,  §§  54-59. 

75.  Oliver  v.  S.， 17  Ala.  587;  VoL 
II,  § 1101 ； Gould  V.  S.，  71 Neb.  651, 
99  N.  W.  541. 
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ing  a  third  person  to  kidnap,  his  reputation  as  a  Kidnapper 
was  admitted  to  the  intent" 

§  695. 1. A  Father ~ being  indicted  for  kidnapping  Ms 
own  child  committed  to  the  mother  in  a  decree  of  divorce, 
"proof  that  the  child  had  affection  for  the  father  was 
rightfully  rejected,  as  it  would  have  no  legitimate  bearing 
upon  the  issue  of  guilty  or  not  guilty. , , " 

2.  Connected  with  Slavery ~ are  cases  now  only  of  illus- 
trative importance" 


76.  S.  V.  Harten,  4  Hairing.  Del. 
582.  See  P.  v.  Pick,  89  Cal. 1", 26 
P.  759. 

77.  S.  V.  Farrar,  41 N.  H.  53,  69, 
opinion  by  Bellows,  J.  The  child 
kidnapped  may  testify  she  would 
not  have  gone  except  for  the  In- 
ducements of  accused.  Gould  t.  S.» 
71 Net).  651, 99  N.  W.  641. 


78.  S.  V.  Whitaker,  3  Hairing. 
Del.  549;  S.  v.  Griffin,  3  Harrlng. 
DeL  650;  Wheeler  v.  S.,  23  Ga.  292; 
S.  V-  Harten,  4  Harrlng.  Del.  682; 
Davenport  v.  C., 1 Leigh,  688;  S.  v. 
Rector, 11 Mo.  20. 

For  Labor  Offenses,  .  see  New 
Crim.  Law,  and  Dir.  ft  F. 
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CHAPTEE  CXXXIV 


LARCENY,  AS  TO  THE  INDICTMENT. 

(( 696.  Introduction. 

697-6981).  Indictment  In  General. 

699-712.  Description  of  Stolen  Property. 

713-717.  Allegation  of  Value. 

718-7?6.  Allegation  of  Ownership. 

*  727-729.  Stolen  Goods  conveyed  to  Another  Jurisdiction. 

730-738.  Indictment  upon  Statutes. 

Consult ~~ for  the  law  of  this  offense.  New  Crim.  Law,  11,  S§  757-904; 
Stat  Crimes,  S§  409-429.  For  the  indictment,  etc..  Dir.  ft  P.,  S§  581-616. 
See  also  the  indexes  to  this  series  of  books. 

§  696. 1. This  Chapter ~ covers  only  the  indictment  for 
simple  larceny  ； leaving  the  evidence,  practice,  and  com- 
pound larcenies  for  the  three  chapters  next  following. 

2.  How  divided. 一 We  shall  consider,  I.  The  Indictment 
in  General ； 11.  The  Description  of  the  Stolen  Property  ；  III. 
The  Allegation  of  Value  ；  IV.  The  Allegation  of  Ownership  ； 
V.  The  Allegations  where  Goods  are  stolen  in  one  Juris- 
diction and  carried  into  another;  VI.  The  Indictment  upon 
Statutes. 

I.   The  Indictment  in  General. 

§  697. 1. The  Form  of  the  Indictment _ is  at  common 
law  practically  the  same  under  all  varying  facts,  and  from 
generation  to  generation,  having  been  transmitted  to  us 
from  early  times.  It  is  that  on,  etc.,  at,  etc.,  the  defendant 
such  and  such  articles  of  personal  property,  enumerated, 
with  their  several  values,  "of  the  goods  and  chattels  of 
one  X,  then  and  there  being  found,  feloniously  did  steal, 
take,  and  carry  away.  ，  ，  79 

79.  Archb.  Crlm.  PI. &  Ev. (10th  runs  vl  et  armis  felonlce  furatus 
Lond.  Ed.)  169;  Dir.  &  F"  S§  582，  fult,  ceplt  et  asportavlt  In  case  of 
583.    Hale  says:  "The  Indictment    dead  chattels,  ceplt  et  abduzit  in 
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2.  "Found," ~ common  in  the  forms,  is  not  necessary.*^ 
And  the  same  has  been  adjudged  of  the  entire  phrase 
"then  and  there  being  found ノ， si 

•  §698. 1. "Steal,"  etc.— Properly  and  strictly  "steal" 
is  indispensable.  And  so  perhaps,  but  not  so  certainly,  is 
"take."  But  "cany  away,"  "lead  away,"  and  "drive 
away,"  are  each  probably  unnecessary  where  the  word 
"steal"  is  employed;  for  it  includes  their  meaning.®^  And 
there  are  cases  holding  that  even  "steal"  may  be  supplied 
by  other  terms  conveying  the  same  idea" 一 an  experiment 
not  prudent  to  employ. 
2.   "Prom  the  Possession" of  the  owner  unnecessary.®* 


case  of  a  horse,  exceplt  et  effugavlt 
In  case  of  sheep,  cows,  etc.,  wherein 
the  words  felonlce  furatus  fult, 
ceplt,  are  essential  to  the  crime." 
1 Hale,  P.  C.  504.  And  see,  for 
forma,  S.  v.  Newton,  42  Vt.  537; 
S.  V.  Matthews,  20  Mo.  55;  S.  T. 
Leavitt,  66  Me.  440;  Yates  v.  S.， 
67  Ga.  770;  S.  v.  Graham,  65  Iowa, 
617,  22  N.  W.  897.  And  see  P.  y. 
Strong,  46  Cal.  302;  P.  v.  Brown, 
27  Cal.  500;  S.  v.  Maim,  25  Ohio 
St.  668;  McMullen  v.  S.，  53  Ala.  531; 
Hall V.  S.,  53  Ala.  634;  Henry  v. 
S.,  45  Tex.  84;  Wilcox  v.  S.，  45 
Tex.  146;  P.  V.  Smith, 15  Cal.  408; 
S.  V.  Hinckley.  4  Minn.  345;  S.  v. 
Jones,  7  Nev.  408;  P.  v.  Phelps,  49 
How.  Pr.  437;  Phelps  v.  P.,  72  N. 
Y.  334;  S.  V.  JohDBon,  30  La.  Ann. 
305;  Reg.  V.  Lyons,  9  Car.  ft  P.  665; 
Wedge  V.  S.,  7  Lea,  687;  Gregg  v. 
S.,  64  Ind.  223;  P.  v.  Ho  Sing,  6 
Cal. Ap.  752,  93  P.  204;  S.  v.  De- 
Luca  (Del.  Gen.  Seas.),  77  A.  742; 
P.  V.  Miller, 169  N.  Y.  339，  62  N.  E. 
418.  Carrying  away  need  not  be 
alleged.  Com.  v.  McDonald, 127 
Mass.  581, 73  N.  E.  862.  See,  also, 
S.  V.  Perry,  94  Ark.  215, 126  S.  W. 
717. 


80.   Dir.  ft  P.,  S  582. 

81. S.  V.  Sparrow,  N.  C.  Term 
R.  93.  And  see  Maynard  v.  S.,  46 
Ala.  85;  Sallle  v.  S.,  39  Ala.  691; 
S.  V.  Gallimore,  7  Ire.  147;'Irvln  y» 
S"  37  Tex.  412;  S.  v.  Mann,  2 & 
Ohio  St.  668. 

82.  Ante,  §    697,  note;   In  r& 
Leddy, 11 Mich.  197;  S.  v.  Mann, 
25  Ohio  St.  668.    And  see  SplttorfT 
V.  S., 108  Ind.  177,  8  N.  B.  911.  But 
see  Rountree  v.  ST.,  58  Ala.  381; 
S.  V.  Perry,  94  Ark.  215, 126  S.  I 
717;  Com.  V.  McDonald, 187  Mass- 
581, 73  N.  E.  852.    It  must  be 
leged  at  common  law  that  the  car- 
rying away  was  without  the  owner's 
COM ゆ t.   P.  V.  Dllcher, 16  N.  Y.  Cr. 
547,  38  Misc.  89,  77  N.  Y.  S. 108. 
See,  Chazem  v.  S.,  56  Neb.  496,  7 & 
N.  W. 1056. 

83.  Damewood  v.  S., 1 How. 
(Miss.)  262;  Engleman  v.  S.,  2  Ind. 
91, 52  Am.  D.  494;  S.  v.  Yan  Yan, 
10  Ore.  365.  See  Wills  v.  8.,  4 
Blackf.  457;  Musquez  v.  S.,  41 Tex. 
226;  Hall V.  S"  41 Tex.  287;  Austin^ 
V.  S.,  42  Tex:  346;  Walklate  v.  Com. 
(Ky.  1909), 118  S.  W.  314. 

84.  Thompson  v.  C.，  2  Va.  Cas. 
135;  P.  V.  HutchlngB,  8  Cal.  550,  97 


1668 


New  Cbiminal  Pbocedurb.  698a-699 


§  698  a.  The  Ulterior  Intent,— often  called  the  animus 
furandi,^^  is  a  predominant  element  in  larceny.  And  a 
every  offense  the  indictment  must  allege  as  well  the  crim- 
inal intent  as  ihf^  act,  though  not  unfrequently  the  former 
is  involved  in  the  averment  of  the  • latter"  So  that  in 
principle  the  foregoing  form  for  larceny  is  inadequate  un- 
less the  intent  is  sufficiently  implied  either  in  "steal" st 
or  in  feloniously/'  qj.  both.  And  doubtless  it  should 
be;  80  yet  if  the  question  were  new,  this  solution  of  it  would 
hardly  bear  examination. 

§  698  b.  What  is  One  Offense, — to  be  charged  in  one 
count,  is  considered  in  "New  Criminal  Law. ' *  It  re- 
quires careful  attention,  but  repetitions  are  unnecessary. 

II.   The  Description  of  the  Stolen  Property. 

§699. 1. To  Individualize  the  Transaction,®^— the  in- 
dictment must  with  reasonable  certainly  state  what  was 
stolen  ；  as,  it  does  not  suffice  simply  to  say  it  was  the 
"goods,"  or  "goods  and  chattels,"  of  one  named.  The 
species,  or  names  of  the  articles,  and  their  number  must  be 
given" 


p.  325;  p.  V.  Cleary, 1 Cal. Ap.  52, 
81 P.  758.  See  Trafton  v.  S.,  6  Tex. 
Ap.  480.  Contra,  Henley  v.  S.  (Tex. 
Cr.  Ap.  1911), 135  S.  W. 133. 

85.  New  Ciim.  Law,  I,  SS  342; 
n,  fS  758,  840-842  et  seq. 

86.  Vol. II,  S§  521-626;  S.  y.  Po- 
Bey,  88  B.  C.  813,  70  S.  E.  612;  Barbe 
V.  Ter., 10  Okla.  119,  91 P.  788. 

87.  Ante,  {  698  (1). 

88.  New  Crlm.  Law,  II  {  840. 
•^Feloniously"  may  be  omitted  in 
petty  larceny.  S.  v.  Mlnnlck,  54 
Ore.  86, 102  P.  605;  S.  v.  Boyce,  65 
Ark.  82,  44  S.  W. 1043;  Baldwin 
V.  S.,  46  Fla.  116,  36  So.  220;  8.  v. 
Smith,  81 Wash.  246,  71 P.  767. 

89.  See  S.  v.  Hackett,  47  Minn. 
426,  60  N.  W.  472;  P.  v.  McLaugh- 
lin, 126  N.  Y.  S. 177. 


90.  New  Crim.  Law,  11,  {  888； 
S.  V.  Wagner, 118  Mo.  626,  24  S.  W. 
219;  JoBlyn  v.  S., 128  Ind.  160,  25 
Am.  St  425,  27  N.  E.  492;  HoiliBB 
V.  U.  S.,  3  MacAr.  370,  36  Am.  Pw. 
106;  S.  V.  Warren,  77  Md. 121, 89 
Am.  St  401, 26  A.  600;  Cooper  v. 
S.，  79  Ind.  206;  Waters  v.  P., 104 
m.  544;  P.  V.  Town,  53  Mlcb.  488, 
19  N.  W. 158. 

91.  Vol. II,  S  526. 

92.  lb.  §§  575,  576;  2  East  P. 
C.  777,  778;  S.  v.  Longbottoms, 11 
Humph.  39;  Williams  v.  S.,  6  Tex. 
Ap.  116,  118;Walthour  v.  S., 114 
Ga.  75,  39  S.  E.  872;  Lindsey  v.  S., 
9  Ga.  Ap.  299,  70  S.  E. 1114;  Young 
V.  P., 193  ni. 236,  61 N.  E. 1104; 
S.  V.  Mozley,  41 Mont  402, 110  P. 
83;  S.  V.  Bailey,  68  W.  Va.  668,  671, 
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2.  Property. 一 It  is  customary  to  add  * 《 of  the  goods  and 
chattels"  of  the  person  stated  to  be  the  owner;  and  we 
have  intimations  that  such  declaring  of  them  to  be  "  goods 
and  chattels"  is  essential."  But  to  require  it  would  be 
contrary  to  principle,®*  and  so  equally  it  is  to  authority.*® 
Hence  it  is  not  ill  to  say,  of  the 《《 property"  of,  instead 
of  "goods"  of;  though  not  all  property  is  the  subject  of 
larceny,  while  all  goods  are"  Now, 一 

§  700. 1. The  Description  of  the  Thing  stolen,— assnm- 
ing  the  value  and  ownership  to  be  well  laid,  may  be  by 
any  of  such  several  expressions  as:  "One  sheep, ，"き "a 
horse, 《'a  certain  mare,，,i  <《0|ie  certain  hog,"*  "a 
certain  yellow  and  white  pied  beef  steer,"  a  "one  cow" 
(under  which  words  the  State  may  prove  the  animal ，s 


60  S.  E.  785;  Clark  v.  8.,  69  Fla. 
915,  62 .  So.  518;  Ayers  v.  S.,  3  Ga. 
Ap.  305,  59  S.  E.  924. 

93.  For  the  form,  see  ante,  § 
697  (1). 

94.  2  East  ut  sup.;  referring  to 
Long's  Case,  Cro.  Ellz.  489,  490. 

95.  Ante,  S§  39, 139,  414,  415. 
439. 

96.  Dir.  &  F.,  §  582;  Reg.  v.  Rad- 
ley, 1 Den.  C.  C.  450，  451, 2  Car. 
&  K.  974,  3  Cox  C.  C.  460;  S.  v. 
Bayonne,  36  La.  Ann.  761. 

97.  S.  V.  Odum, 11 Tex. 12;  Mc- 
Brlde  v.  C.， 18  Bush,  337;  Jones  v. 
S.，  51 Miss.  718. 

Surplu 霧 age.  If  the  words  "goods 
and  chattels"  are  employed  when 
the  thing 1b  not  such,  they  may  be 
rejected  as  surplusage.  Eastman  v. 
C,  4  Gray,  416，  418;  Reg.  v.  Rad- 
ley,  Bupra;  Rex  v.  Morris, 1 Leach, 
468;  Brown  v.  S.,  88  Neb.  411, 129 
N.  W.  545  ;  Ter.  v.  Valles, 15  N.  M. 
228, 103  P.  984. 

98.  Rex  V.  Stroud,  6  Car.  &  P. 
535;  S.  V.  Pollard,  53  Me.  124;  Miz- 
«11 V.  S.,  38  Fla.  20,  20  So.  769. 


99.  McBride  v.  C.， 13  Bush,  837； 
Wiley  V.  S.,  3  Coldw.  862.  And  see 
P.  V.  Smith, 15  Cal,  408;  S.  v.  HUl, 
65  Mo.  84;  Taylor  v.  S.，  44  Ga.  263; 
S.  V.  Brinkley,  55  Ore.  134, 104  P. 
893;  S.  V.  Blair,  63  W.  Va.  635,  60 
S.  E.  795;  "two  head  of  neat  cat- 
tle," S.  V.  Mumford,  70  Kan.  858, 
79  P.  669;  and  see  S.  v.  DeWitt, 152 
Mo.  76,  53  S.  W.  429;  Mathews  v. 
S.,  41 Tex.  Cr.  98,  51 S.  W.  015. 

1. Sorla  V.  S.,  2  Tex.  Ap.  297; 
S.  V.  Friend,  47  Minn.  449,  50  N.  W. 
692;  S.  V.  Rathbone,  8  Idaho,  161, 
67  P.  186;  S.  V.  Shuck,  38  Wash. 
270,  80  P.  444. 

2.  Grant  v.  S.,  2  Tex.  Ap.  163; 
S.  V.  Mansfield,  33  Tex.  129;  Wash- 
Ington  V.  S.，  58  Ala.  855.  See 
Brown  v.  S.,  44  Ga.  300;  Lavender 
V.  S.,  60  Ala.  60. 

3.  Robertson  v.  S., 1 Tex.  Ap. 
311.  And  see  Moore  v.  S.，  2  Tex. 
Ap.  350：  Hubotter  v.  S.,  32  Tex. 
479;  S.  V.  Garrett,  34  Tex.  674; 
Short  V.  S.,  36  Tex.  644. 
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color  and  description),*  "one  watch,"  "  "one  bolt  of  do- 
mestic, made  of  cotton,"  ^  "a  parcel  of  oats"  ^  (a  form  not 
to  be  commended),  "one  hide,"®  "one  bull  tongue"  (be- 
ing the  name  of  a  peculiarly  shaped  ploughshare) ,®  "one 
pair  of  buck-skin  gloves"  (but  not  proved  by  evidence  that 
they  were  of  sheepskin)"  "a  pair  of  pants/ ， "  "six  tow- 
els，，，i2  "fifty  pounds  of  flour," i3  "one  feather  bed,"  "  "a 
book." 15   On  the  other  hand, 一 

2.  Not  sufficiently  Specific^has  been  adjudged  to  be 
the  charge  of  stealing  "meat"  (thus,  "one  pound  of 
meat"  ；  because  the  term  "applies,  not  only  to  the  flesh 
of  all  animals  used  for  food,  but  in  a  general  sense  to  all 
kinds  of  provisions ノ，  "  Also,  "one  certain  trunk  or  chest, 
containing  various  articles  of  clothing,  jewelry,"  etc.;" 
also, 《 《 one  case  of  merchandise  ；" is  also,  ' ' ninety-three 
railroad  tickets;" also,  "goods  and  lawful  money  of 
the  United  States  commonly  called  greenbacks.  ，，  20 


4.  Johnson  v.  S., 1 Tex.  Ap. 118; 
P.  V.  Winkler,  9  Cal.  234;  Ter.  v. 
Valles, 15  N.  H.  228, 108  P.  984; 
P.  V.  Machado, 130  Cal.  XVII.  63  P. 
66;  Peeples  v.  S.,  46  Fla.  101, 35 
So.  223;  Wllburn  v.  S.,  38  Fla.  20, 
20  So.  769. 

5.  Williams  v.  S.,  25  Ind.  150; 
Patterson  v.  S., 122  Ga.  587,  50  S. 
E.  489. 

6.  S.  V.  Odum, 11 Tex. 12. 

7.  S.  V.  Brown, 1 Dev.  137, 17 
Am.  D.  562.  So  it  has  been  held; 
but  contra,  Reg  v.  Bonner,  7  Cox 
C.  C. 13.  As  to  "corn  In  the  ear," 
see  C.  V.  Pine,  2  Pa.  (Law  Jour. 
Rep.)  154. 

8.  S.  V.  Dowell, 3  Gill &  J.  310. 

9.  S.  V.  Clark,  8  Ire.  226. 

10.  McGee  v.  S.,  4  Tex.  Ap.  625. 
11. S.  V.  Johnson,  30  La.  Ann. 

904. 

12.  C.  V.  Lavery, 101 Mass.  207. 

13.  S.  V.  Harris,  64  N.  C. 127 
"tour  barrels  of  whiskey,"  S.  v. 


Bailey,  63  W.  Va.  668,  671, 60  S.  B. 
785. 

14.  S.  V.  Parker,  47  Vt 19. 
"And." ~ When  several  articles  are 
enumerated,  the  connecting  "and" 
between  them  is  not  essential. S. 
V.  Bartlett,  55  Me.  200. 

15.  S.  V.  Logan, 1 Mo.  532; 
Turner  v.  S., 102  Ind.  425, 1 N.  E. 
869. 

16.  S.  V.  Patrick,  79  N.  C.  655, 
28  Am.  R.  340;  S.  v.  Morey,  2  Wis. 
494，  60  Am.  D.  439. 

17.  Potter  V.  S.,  89  Tex.  388. 
See  also  Castello  v.  S.,  36  Tex. 
324;  Stollenwerk  v.  S.，  55  Ala.  142. 

18.  S.  V.  Dawes,  75  Me.  51. 

19.  McCarty  v.  S., 1 Wash.  377, 
22  Am.  St.  152,  25  P.  299. 

20.  S.  V.  Cason,  20  La.  Ann.  48. 
And  see  Croker  v.  S.,  47  Ala.  63; 
Merwin  v.  P.,  26  Mich.  298, 12  Am. 
R.  314;  Johnson  v.  S.,  32  Ark.  181. 
"Three  head  of  cattle,"  not  specify- 
ing the  species,  has  been  held  suffl- 
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§  701.   Sufficiently  English  "一 is  barilla.^^ 

§702.  The  Object  of  the  Description— of  the  things 
stolen  is  to  individualize  the  transaction"  and  enable  the 
<Jourt  to  see  that  they  are,  in  law,  the  subjects  of  larceny." 
Otherwise  the  indictment  will  not,  as  it  should,  disclose  a 
prima  facie  case's^  Likewise,  it  has  been  said,  the  jury 
should  be  able  to  see  that  the  articles  proved  are  the  same 
iv^hich  the  indictment  mentions"  Bjit  this  would  be  too 
strict  a  rale  for  practical  use,  and  the  cases  show  that  it  is 
not  observed; 27  though,  of  course,  variance  between  de- 
scription and  proof  would  be  fatal"  The  description 
should  be  simply  such  as,  in  connection  with  the 
other  allegations,  will  affirmatively  show  the  defendant  to  be 
guilty,  will  reasonably  inform  him  of  the  instance  meant, 
and  put  him  in  a  position  to  make  the  needful  preparations 
to  meet  the  charge.   Within  whicli  rule, 一 

§  703.  Com ~ should  oe  individualized  by  the  number 
of  pieces  and  their  respective  denominations  and  kinds;  ^® 
though  perhaps  sometimes  slight  modifications  of  this  rule 
will  be  suffered.so  It  is  good  to  say,  "two  five  frank 
pieces,  silver  coin  of  Prance,  of  the  value,  etc.;  and  seven 
half  dollars,  silver  coin  of  the  United  States,  of  the  vqlue, 


<siently  certain  under  the  California 
statute.  P.  V.  Littlefleld.  5  Cal. 
S55.    But  see  Vol.  I,  §  568. 

21.  Vol.  I,  §  340  et  seq. 

22.  C.  V.  James, 1 Pick.  375. 

23.  Ante,  S  699. 

24.  P.  V.  Jackson,  8  Barb.  637; 
Beg.  V.  Lowrie  (Law  Rep.), 1 C. 
€.  61, 65;  Jones  v.  S.,  6X  Miss.  718. 

26.  Vol. I，  §  326:  Vol. II，  ff 
お： 13,  519;  post,  §  787. 

26.  Vol. II,  §  576; -P.  V.  Jackson, 
fiupra. 

27.  Grant  v.  S.,  2  Tex.  Ap. 163, 
166;  C.  V.  Brettun, 100  Mass.  206, 
加 7,  97  Am.  D.  95;  S.  v.  Logan, 1 
Ho.  532. 


28.  Post,  §  710;  Morgan  v.  S., 
61 Ind.  447;  Turner  v.  S.,  3  Helsk. 
452;  Courtney  v.  S.,  3  Tex.  Ap.  257. 

29.  S.  V.  Longbottoms, 11 
Humph.  39;  S.  v.  Murphey,  6  Ala. 
845;  Lord  v.  S.,  20  N.  H.  404，  61 
Am.  D.  231;  Lavarre  v.  S., 1 Tex. 
Ap.  685. 

30.  Miller  v.  P.,  21 Hun,  443;  S. 
V.  Monroe,  30  La.  Ann.  1241;  Reed 
V.  S.,  88  Ala,  36,  6  So.  840;  P.  v. 
Freeman, 1 Idaho,  n.  8.  322.  See. 
Williams,  V.  S.,  5  Tex.  Ap.  116.  As 
by  statute  dispensing  with  a  de- 
scription of  the  kind  of  money.  S. 
V.  Fogerty, 105  Iowa,  32,  74  N.  W. 
754. 
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etc.  current  81 励 ney ノ, ぬ And  in  one  case,  the  expression 
"sixty  dollars  of  the  current  gold  coin  of  the  United  States" 
was  adjudged  adequate,  by  interpreting  it  to  mean  sixty 
one-dollar  gold  pieces"  This  is  pushing  the  rule  to  con- 
strue ambiguities  in  a  way  sustaining  the  indictment  ®*  quite 
as  far  as,  in  reason,  it  will  bear.  On  the  other  hand,  sim- 
ply to  state  the  subject  of  the  larceny  as  so  many  dollars, 
or  so  many  dollars  in  money,  without  further  particu- 
larization,  is,  by  a】l,  deemed  ili.ac 

§  704.  In  Reason, ~ the  description  of  the  coins  should 
fairly  call  to  mind  what  ones  they  were,  thus  identiiying 
them;  36  but  the  words,  particulars,  images,  and  the  like, 
found  on  them,  need  not  be  stated.  Thus,  in  England,  "tw 
pieces  of  the  current  silver  coin  of  the  realm,  called  shill- 


31.  That  the  word  "current"  is 
unnecessary,  see  P.  v.  Green, 15 
Cal.  512;  C.  V.  Gallaher, 16  Gray, 
240.  "  Lawful  money  of  the 
United  States"  not  necessary,  P. 
V.  Winkler,  9  Cal.  234.  If  it  be  al- 
leges that  the  money  is  "current" 
or  "lawful  money  of  the  United 
States  it  may  have  to  be 
proved  to  be  such.  Snelling  v. 
S.,  57  Tex.  Cr.  416, 123  S.  W.  610; 
Rogers  V.  S.,  58  Tex.  Cr.  146, 124 
S.  W.  921;  Maxey  v.  S.,  68  Tex. 
Cr.  118. 124  S.  W.  927. 

32.  S.  V.  Evans,  7  GUI  ft  J.  290. 
To  the  like  effect,  Barker  v.  S"  48 
Ind.  163,  following  Terry  v.  S.， 13 
Ind.  70. 

33.  McKane  v.  S., 11 Ind.  195. 
Of  a like  sort Ib  C.  v.  Gallaher, 16 
Gray,  240.  Compare  with  Lavarre 
V.  8.,  supra;  P.  v.  Green, 15  Cal. 
512. 

34.  Vol. II,  S  510. 

35.  S. マ •  Longbottoms,  supra; 
Barton  v.  S.,  29  Ark.  68;  Brown  v. 
P.,  29  Mich.  232;  P.  v.  Ball, 14  Cal. 


101, 73  Am.  D.  631;  Leftwlch  v.  C., 
20  Grat  716.  But  see  C.  v.  Gallar 
gher, 16  Gray,  240.  Contra,  In  Ohio 
and  Louisiana,  by  force  of  the  stat- 
ute. McDivit  V.  S.,  20  Ohio  St.  231; 
S.  V.  Walker,  22  La.  Ann.  425;  S. 
V.  Shonhausen,  26  La.  Ann.  421; 
S.  V.  Green,  27  La.  Ann.  598;  S.  v. 
Cairo,  26  La.  Ann.  377.  See  Merwln 
V.  P.,  26  Mich.  298, 12  Am.  R.  814; 
Grant  v.  S.,  55  Ala.  201;  Jones  v.  C.» 
13  Bush,  356;  McEntee  v.  S.,  24： 
Wis.  43;  S.  V.  Kroeger,  47  Mo,  530： 
C.  V.  O'Connell. 12  Allen,  451; S. 
V.  Fulford,  Phillips.  N.  C.  563; 
Same  V.  S.,  39  Ala.  691; S.  v. 
Evans, 15  Rich.  31; Randall  v.  S., 
132  Ind.  539,  32  N.  E.  305.  Except 
when  allowed  by  a  statute,  Cook 
V.  S.,  80  Ark.  495,  97  S.  W.  683; 
Frederick  v.  8., 127  Ga.  35， 
55  S.  E. 1044;  Dalton  v.  S.,  60  Tex. 
Cr.  Ap.  523，  98  S.  W.  855;  Diaz  v. 
S.  (Tex.  1911), 137  S.  W.  377； 
Campbell  v.  S.  (Tex.  Cr.  A  p.  1911), 
135  S.  W.  548. 

36.   Rex  V.  Fry,  Rubs.  &  Ry.  482. 


705, 706  Labcbny.  1673 


ings,  of  the  value  of，，，  etc.  is  good"  it  is  the  common  form. 
The  doctrine  in*  these  two  sections  assumes  that  the  full  de- 
scription is  or  may  be '®  known  to  the  grand  jury.  But ~ 

§  705.  Unknown.— Often  the  victim  of  theft  cannot  mi- 
nutely describe  the  stolen  coin  or  bills.  Then,  within  limits 
not  well  defined,  the  grand  jury  may  transfer  to  the  indict- 
ment such  a  description  as  the  witnesses  can  furnish,  and  al- 
lege that  the  further  particulars  are  to  them  unknown.** 
It  was  good  to  say  "sundry  gold  coins,  current  as  money  in 
this  Commonweal Ih,  of  the  aggregate  value  of  twenty-nine 
dollars,  but  a  more  particular  description  of  which  the 
jurors  cannot  give,  as  they  have  no  means  of  knowl- 
edge.*'*^ • 

§  706. 1. Wild  Animals.— As  already  appears,"  an- 
imals tame  in  their  natures  are  in  the  indictment  designated 
similarly  to  inanimate  things.  But  since  the  allegations 
must  disclose  a  prima  facie  offense,*^  if  the  animal  stolen  is 
"ferae  naturoe,  the  indictment,"  says  East,  "must  show 
it  to  be  dead,  tame,  or  confined,  in  which  state  it  may  be  the 
subject  of  individual  property.""   Thus, 一 

2.  To  say  One  stole  a  "Pigeon" ~ charges  no  offense; 
because,  prima  facie,  the  bira  is  wild,  and  is  not  the  sub- 
ject of  larceny.  But  with  the  prefix 《 《 tame,  ，  ，  the  averment 
will  be  good." 


37.  Reg.  V.  Radley, 1 Den.  C.  C. 
450,  451, 2  Car.  &  K.  974,  3  Cox  C. 
C.  460. 

38.  Vol. II,  §§  549,  550. 

39.  lb.  §§  493-495,  546-553； 
Brown  v.  P.,  29  Mich."  232;  Hamil- 
ton V.  S.，  60  Ind.  193,  28  Am.  R. 
653;  Lavarre  v.  S., 1 Tex.  Ap.  685; 
Ware  v.  S.，  2  Tex.  Ap.  547.  See 
Garden  v.  S.，  89  Ala.  130,  7  So.  801; 
Ray  V.  S.,  4  Ga.  Ap.  67,  60  S.  E. 
816;  Leonard  v.  S., 115  Ala.  80,  22 
So.  564;  S.  V.  Williams,  .118  Iowa, 
494,  92  N.  W.  652;  S.  v.  Burks, 150 
Mo.  568,  60  S.  W. 1100;  Berry  v. 
S.,  46  Tex  Cr.  420,  80  S.  W.  630. 

40.  C.  V.  Sawtelle, 11 Cush.  142, 


143.  CaseB  like  this  are  P.  v.  Bo- 
gart,  36  Cal.  245;  Cook  v.  S"  4  Tex. 
Ap.  265;  Du  Bols  v.  S.，  50  Ala.  139; 

C.  V.  Grimes, 10  Gray,  470,  71 Am. 

D.  666;  S.  V.  Taunt, 16  Minn.  109; 
Hart  V.  S.,  55  Ind.  599. 

41.  Ante,  §  700  (1). 

42.  Ante.  §  702. 

43.  2  East  P.  C.  777;  Rex  v. 
Rough,  2  East  P.  C.  607;  Rex  v. 
Hundsdon,  2  East  P.  C.  611.  See 
Reg.  V.  Roe, 11 Cox  C.  C.  554;  Reg. 
V.  Strange, 1 Cox  C.  C.  58;  S.  v. 
Shutts,  69  N.  J.  L.  206,  54  A.  235. 

44.  Reg.  V.  Cheafor,  2  Den.  C. 
C.  361, 5  Cox  C.  C.  367, 15  Jur. 
1065. 
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3.  "Turkey," ~ though  we  have  wild  turkeys,  seems  to 
indicate  the  domestic  fowl.**  So  that  "one  turkey,,  has 
been  accepted  in  allegation." 

§707. 1. "Three  Eggs/' ~ not  saying  of  what  species, 
was,  by  Tindal, C.  J.  ruled  to  be  inadequated ；  because  "for 
aught  that  appears"  they  "might  have  been  adder eggs, 
or  some  other  species  of  eggs  which  cannot  be  the  subject 
of  larceny.  ，  ， "  So ― 

2.  "Five  Fish" ~ was  deemed  fatally  defective ；  unless 
something  were  added  or  prefixed  to  indicate  that  they  were 
dead,  reclaimed,  or  otherwise  in  a  conainon  to  be  the  sub- 
jects of  larceny" 

3.  "Eighteen  Bushels  of  Oysters" ~ was  adjudged  suf- 
ficient ； because,  said  Green,  C.  J.  though  they  are  usually 
dassed  with  animals  ferae  nature,  they  "ao  not  come 
within  the  reason  or  operation  of  the  rale.  The  owner  has 
the  same  absolute  property  in  them  that  he  has  in  inanimate 
things  or  in  domestic  animals ノ， " 

§  708.  Dead  or  Alive. 一 To  give  simply  the  name  of  the 
animal  signifies  that  it  alive  ；  and  proof  of  a  dead  one  will 
not  satisfy  the  allegation"  It  is  the  same  of  a  bird;  for 
example,  partridge.ci  Nor,  a  fortiori,  if  the  partridge  is 
charged  as  dead,  will  proof  of  a live  one  suffice" 

§  709.  "Ham，， ~ denotes  the  part  of  a  dead  animal ； it 
could  not  be  stolen  out  of  a live  one,  so  is  good  in  allegation. 


45.  New  Crim.  Law,  II,  f  774. 

46.  S.  V.  Turner,  66  N.  C.  618; 
Skelton  v.  S., 149  Ind.  641, 49  N. 
E.  901. 

47.  Reg.  V.  Cox. 1 Car.  &  K. 
494. 

48.  S.  V.  Krlder,  78  N.  C.  481. 
See  Rex  v.  Hundsdon,  2  East  P. 
C.  611. 

49.  S.  V.  Taylor,  3  Dutcher,  117, 
119，  72  Am.  D.  347. 

50.  C.  V.  Beaman,  8  Gray,  497; 
8.  V.  Jenkins,  6  Jones,  N.  C. 19; 
Rex  V.  Edwards,  Hubs.  &  Ry.  497. 


If  we  assume  Rex  v.  Puckering, 1 
Moody,  242，  to  be  correctly  report- 
ed. Its  consistency  with  the  fore- 
going cases  and  the  doctrine  of 
the  text  is  not  quite  plain,  yet  it 
does  not  seem  to  overrule  anything. 
Paulk  V.  S.，  5  Ga.  Ap.  567,  63  8.  E. 
659;  Commonwealth  v.  Beaman,  8 
Gray  (Mass.),  497,  499;  Rex  v.  Hal- 
loway, 1 C.  &  P.  127. 

51.  Rex  V.  Rough,  2  East  P.  C. 
607. 

52.  Reg.  V.  Roe, 11 Cox  C.  C. 
554. 
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It  is  the  same  of  "boar，s  head."  Said  Fatteson,  J.:  "Do 
you  find  in  works  on  natural  history  that  there  is  any  liv- 
ing animal  called  a  ham!**" 

§  710. 1. Variance ~ must  be  ayoided  ；  as, — 

2.  "Pair  of 'Boots,  "—though  not  ill  in  itself,  is  not  sus- 
tained by  proof  of  the  larceny  of  the  right  boot  of  each  of 
two  pairs«54  Again, —  ， 

3.  "Bottles"  of  Whiskey ~ are  not  proved  by  a  showing 
that  the  defendant  filled  Ms  own  bottles  by  drawing  the 
liquor  from  casks"   So, ― 

4.  A  "WoolleD',  Sheet ~ is  one 《《 composed  wholly  of 
训 ol;"  and  it  is  not  proved  where  the  warp  of  the  article 
is  cotton  and  the  filling  is  wool" 

5.  A  "Plough" ~ is  not  stolen  where  the  thing  proved 
is  only  a  ploughshare.**^ 

6.  A  "Shovel-Plough," ~ being  charged  as  stolen,  and 
the  proof  being  that  the  defendant  took  only  the  iron  part, 
it  was  held  that  the  jury  should  decide  whether,  according 
to  common  understanding,  the  thing  was  a  shovel-plough.*^* 
In  like  manner, 一 

7.  A  Set  of  New  Handkerchiefs ~ in  a  piece,  not  sep- 
arated, may  be  described  as  se  many  handkerchiefs,  if  so 
known  in  trade"  Likewise ~ 

8.  "Pounds," ― as,  "fifty  pounds  of  flour," 一 is  good  in 
allegation.  And  it  is  sustained  by  proof  of  qnanties  known 
also  by  some  other  name.ao 


63.  Reg.  V.  Gallears, 1 Den.  C.  C. 
501,  502. 

54.  S.  V.  Harris,  3  Hairing. 
<Del.)  559. 

55.  C.  V.  Gavin, 121 Mass.  64, 
23  Am.  R.  255. 

56.  Alkenbrack  v.  P., 1 Denio, 
80. 

57.  S.  V.  Cockfleld, 15  Rich.  316; 
"braBB"  ftlleged,  copper  proved, 
S.  V.  Shapiro,  216  Mo.  359， 115  S. 
W. 1022. 


58.  S.  V.  Sansom,  3  Brev.  5.  See 
also  S.  V.  Moore, 11 Ire.  70;  U.  S. 
V.  Hardyman. 13  Pet  176;  U.  S. 
V.  Burroughs,  3  McLean,  405. 

5$.   Rex  V.  Nibbs, 1 Moody,  25. 

60.    S.  V.  Harris,  64  N.  C. 127; 
Reg  V.  Mansfield,  Car.  &  M. 140. 
See  further  on  this  general  ques 
tion.  Wein  v.  S., 14  Mo.  125;  S,  v. 
Gilbert, 13  Vt  647,  651. 
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§  711.  Variance  for  Court  or  Jury.— Thus  we  see  that 
Bometimes  the  question  of  variance  is  submitted  to  the  jtuy 
under  instructions.  In  principle,  it  is  believed  to  be  in 
general  properly  so  in  this  class  of  cases" 

§  712. 1. Less  proved  than  Alleged. ~ Bince  a  count 
may  charge  the  larceny  of  more  articles  than  one,  it  is  not 
thereby  made  double.®^  Then  if  there  is  no  needless  en- 
tanglement* in  the  allegation,  it  will  be  sustained  by  proof 
of  any  part  of  the  things  the  value  whereof  saiisnes  the 
requirements  of  the  law."  Or  if  a  part  are  inadequately 
described,  there  may  be  a  conviction  as  to  those  whereof  the 
description  is  sufficient.®*^ 

2.  If  More  Articles ~ are  proved  than  are  charged,  the 
surplusage  of  proof  is  simply  without  effect.  The  convic- 
tion can  be  as  broad  as  the  sdlegation,  but  no  broader" 

III.  The  Allegation  of  Value. 

§  713. 1. Why  and  when. 一 This  allegation  is  not,  like 
the  description  of  the  property  a?  and  its  ownership,**®  made 
to  identify  the  transaction,  but  to  indicate  the  degree  of 
criminality  and  the  consequent  punishment.**  Hence  it  is 
required  simply  when  the  kind  or  extent  of  punishment  de- 
pends on  it,79  otherwise  when  it  does  notJi  Thus, — 


61.  Ante,  8  460  (5); 1 Greenl. 
Ev.  §§  49,  277;  2  lb.  §  490. 

62.  S.  V.  Cameron,  40  Vt.  555. 

63.  S.  V.  Johnson,  3  Hill, S.  C. 1. 

64.  Vol. II,  f  488b  (2);  Raines 
V.  S.,  42  Fla.  141, 28  So.  571;  Edson 
V.  S., 148  Ind.  283,  47  N.  B.  625; 
Jones  V.  S.  (Tex.  1898),  44  S.  W. 
162. 

65.  C.  V.  Eastman,  2  Gray,  76; 
Gibson  V.  S., 114  Ga.  34,  39  S.  E. 
948. 

66.  Jackson  v.  8" 14  Ind.  327. 

67.  Ante,  §  699. 

68.  Vol. II,  §§  488b  (3),  581. 

69.  lb.,  §§  488b  (2),  540  (2),  667. 

70.  lb.,  S  77  et  seq.;  ante,  §  565 


and  places  there  referred  to,  572. 
Gerard  v.  S., 10  Tex.  Ap.  690;  P.  v. 
Belcher,  68  Mich.  325,  25  N.  W.  303; 
Johnson  v.  S.  (Tex.  Cr.  Ap.  1909), 
• 122  S.  W.  877;  Chestnut  v.  P.,  21 
Colo.  512,  42  P.  656;  S.  v.  Faulk, 
22  S.  D. 183，  187, 116  N.  W.  72;  P.  v. 
Rice,  73  Cal.  220, 14  P.  851; S.  v. 
Moxley,  41 Mont.  402,  409, 110  P.  83. 
As  to  reconciling  inconsistent  alle- 
gations of  value.  P.  V.  Whitman, 
243  111.  471, 90  N.  E.  924;  Sullivan 
V.  Ter.,  8  Okla.  499,  5S  P.  6&0. 

71. Vol. II,  §§  540  (2),  541; S.  v. 
Gossett,  9  Rich.  428;  S.  v.  Chaney, 
9  Rich.  438;  Johnson  v.  S.,  29  Tex. 
492;  S,  V.  Daniels,  32  Mo.  558;  P. 
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2.  Where  there  are  Two  Degrees  of  Larceny, ~ grand  and 
petit,  distinguished  by  the  value  of  the  things  stolen,^^  the 
indictment  must  state  the  value,  that  the  degree  may  ap- 
pear" And  it  is  the  same  in  all  other  larcenies  the  pun- 
ishment for  which  depends  on  valued*   So  that ~ 

3.  Rule  general. ~ Though  in  modem  times  we  have 
left  but  little  of  the  distinction  between  grand  and  petit 
larceny,  most  of  our  statutes  regulate  the  pnnislmient  for 
larceny  by  the  value  stolen.  Hence  the  doctrine  is  often  ex- 
pressed in  general  terms  that  an  indictment  for  larceny  must 
allege  the  vahie."  But ~ 

4.  In  Statutory  Horse-steaUngs, ― and  other  like  larcen- 
ies of  specific  things,  where  the  pimishment  in  no  degree 
depends  on  the  value,  it  need  not  be  averred  ；  or,  if 
averred,  it  need  not  be  proved." 

§714. 1. In  Form, ― it  is  both  practically  best  and 
usual  to  add  the  allegation  of  value  to  that  of  each  specific 
article  ；  or,  what  is  the  same  thing,  to  say,  if  there  are 
several  articles  of  a  kind,  so  many,  each  of  the  value  of  so 
mucli"  Thereupon,  if  any  one  is  inadequately  laid,  or  is 
found  not  to  be  the  subject  oi larceny,  or  is  not  proved,  the 
averment  as  to  it  alone  may  be  rejected  ；  or,  if  the  jury  do 
not  deem  the  value  of  each  to  be  as  alleged,  they  may 
diminish  any  one  or  all  in  their  finding;  and,  in  any  case, 


Higbie,  66  Barb.  131;  Mizell  v.  S., 
38  Fla.  20,  20  So.  769;  Baldwin  v. 
8"  46  Pla.  115,  85  So.  220;  Wood- 
ring  V.  Ter., 14  Okla.  250,  78  P.  85. 

72.  New  Crlm.  Law,  I,  {  679;  II, 
i  884. 

73.  Rex  V.  Peel,  Rubs,  ft  Ry.  407; 
Reg.  V.  Gamble, 16  M.  ft  W.  384. 
The  indictment  need  not  otherwise 
deeignate  the  larceny  as  grand  or 
petit  S.  V.  Powell, 28  La.  Ann.  315; 
8.  V.  Lartlgue,  29  La.  Ann.  642; 
Turner  y.  S., 124  Ala.  59,  27  So. 
272. 

74.  Meyer  v.  8.,  4  Toe.  Ap. 121. 

75.  Vol. 11,  (  Ml;  Hope  v.  C,  9 


Met  134;  Wilson  v.  S., 1 Port  118; 
C.  V.  Lavery, 101 Mass.  207;  Boyle 
V.  8.,  37  Tex.  359;  C.  v.  Smith, 1 
Mass.  245;  S.  v.  Wagner, 118  Mo. 
626,  24  S.  W.  219. 

76.  Vol. II,  {  541;  Stat.  Crimes,  { 
427;  Gregg  v.  S..  66  Ala.  116; 
Adams  v.  C.,  23  Grat.  949;  Adams 
V.  S.,  60  Ala.  52;  P.  Townsley,  39 
Cal.  405. 

77.  Davis  V.  S.,  40  Tex.  134; 
Beard  v.  S"  46  Tex.  Cr.  522,  78  S. 
W.  348. 

78.  B  Chit  Crlm.  Law,  959a  et 
seq.;  8.  V.  En, 10  Ner.  277. 
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the  proceeding  will  be  sustained/®  Still,  the  indictment  will 
be  good  in  law  if  it  states  simply  the  aggregate  value.®^ 
And  if  the  proof  corresponds  to  the  allegation  throughout, 
there  may  be  a  valid  general  verdict  of  guilty"  But ~ 

2.  Practically 一 this  alleging  an  aggregate  value  is  ob- 
jectionable, since  it  requires  the  proof  of  all  as  laid"  Thus, 
II  it  IS  charged  tliat  the  defendant  stole  six  towels  of  the 
value  of  one  dollar,  and  it  is  proved  that  he  stole  three  of 
the  value  of  fifty  cents,  there  can  be  no  conviction;  be- 
cause, for  aught  appearing,  the  grand  jury  deemed  the  im- 
proven  three  to  be  worth  the  one  dollar  and  the  proven 
three  nothing.  There  would  remain,  as  to  value,  no  a レ 
legation  to  support  the  verdict"  So,  should  the  petit 
jury  find  the  defendant  guilty  of  stealing  a  particular  arti- 
cle, not  assessing  its  value,  and  not  guilty  of  stealing  the 
others,  this  would  not  support  a  judgment  against  him; 
because  of  the  double  reason  that  neither  in  the  averments 
nor  in  the  verdict  does  the  value  of  the  thing  appear."  But 
where  the  combined  value  is  thus  simply  reduced,  yet  not 
below  the  sum  required  by  the  statute  for  the  punishment  to 
be  inflicted, 85  the  verdict  and  judgment  thereon  will  be 
good"  Again, 一 


79.  Doyle  v.  8.,  4  Tex.  Ap.  253; 
S.  V.  Merrill, 44  N.  H.  624. 

80.  Doyle  v.  S.,  supra;  S.  v. 
Hart,  29  Iowa,  268;  Meyer  v.  S., 
4  Tex.  Ap.  121; S.  v.  Murphy,  8 
Blackf.  498;  Clifton  v.  S..  5  Blackf. 
224;  S.  V.  Buck,  46  Me.  631; S.  v. 
Hood,  51 Me.  363;  S.  v.  Brew,  4 
Wash.  95,  31 Am.  St.  904;  Jackson 
V.  S.，  69  Ala.  249：  S.  v.  Beatty,  90 
Mo.  143，  2  S.  W.  216：  S.  V.  Koplan, 
167  Mo.  298»  66  S.  W.  967;  Bone  v. 
S., 120  Ga.  866,  48  S.  E.  356;  Edson 
V.  S" 148  Ind.  283,  47  N.  E.  625; 
S.  V.  O'Connell, 144  Mo.  887,  46  S. 
W. 175. 

81. S.  V.  Hood,  supra;  Ware  t. 


S.,  2  Tex.  Ap.  547;  C.  v.  SawteUe,, 
11 Cush.  142. 

82.  Rex  V.  Forsyth,  Rubs,  ft  Ry, 
274;  Thompson  v.  S.,  43  Tex.  268; 
Meyer  v.  S.，  4  Tex.  Ap.  121; C.  v. 
Lavery, 101 Mass.  207,  208,  209. 

83.  C.  V.  Lavery,  supra.  But  see 
S.  V.  Buck,  supra.   See  post,  {  716. 

84.  Hope  V.  C,  9  Met.  134. 

85.  Post,  S  716. 

86.  Hildreth  v.  P.,  32  Ut  36.  On 
this  ground  we  may  presume  C.  v. 
Duffy, 11 CuBh.  145,  to  have  pro- 
ceeded, though  the  judge  deliverinsr 
the  opinion  did  not  put  it  in  ex- 
actly this  form.  And  Bee  Clifton' 
V.  S.,  supra;  May  v.  S., 162  Ala.  87,. 
60  So.  860. 
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§715.  Reasonably  Certain — must  be  the  allegation  of 
value.  It  was  ill  to  say  "a  receipt  for  one  bale  of  cotton 
. . . of  the  value  of,，，  etc.;  because  it  does  not  appear 
whether  the  value  meant  is  of  the  receipt  or  of  the  cotton.sT 
Of  the  value  of  "two  hundred  and  five  dollars"  suffices 
without  the  added  words,  "lawful  money  of  the  United 
States,"  which  are  neither  necessary  nor  usual" 

§716. 1. Variance  from  Statute.— The  value  alleged 
must  be  not  less  than  the  statute  requires  to  authorize  the 
punishment  sought  ；  ®®  no  harm  comes  from  making  it  more. 
Or  if,  for  example,  the  larceny  of  less  than  twenty-five  dol- 
lars in  value  justifies  a  particular  punishment,  a  charge  of 
stealing  "one  box  of  percussion  caps  of  the  value  of  twenty- 
five  cents"  will  cover  the  whole  case"  the  same  as  would 
putting  the  value  higher. 

2.  In  the  Proofs, ~ if  the  value  appears  to  be  less  than 
averred,  it  will  sustain  the  indictment,  unless  it  is  so  re- 
duced as  to  call  for  a less  punishment.®^  Or,  if  the  value 
proved  is  greater  than  charged,  the  allegation  .will  be  equal- 
ly sustained.®^  So,  not  as  supporting  the  averment  of  value, 
but  as  a  finding  of  a  part, 一  equivalent  to  not  guilty  of  the 
higher  charge,  but  guilty  of  a lower,  included  in  it ，& * ~~ the 
jury  may  assess  a  value  too  low  to  authorize  the  punishment 
sought  in  the  indictment,  whereupon  the  lower  punishment 
will  follow.  Thus' — 

3.  On  a  Charge  of  Grand  Larceny, ― the  conviction  may 
be  for  petit  larceny  " 


87.  Williams  v.  S.,  44  Ala.  396. 

88.  P.  V.  Winkler,  9  Cal.  234. 
And  see  P.  v.  Green, 15  Cal.  512; 
Gardner  v.  S.»  25  Md. 146. 

89.  Vol. II,  §  488b  (2). 

90.  S.  V.  Chambers,  2  Greene 
(Iowa),  308. 

91.  Vol. II,  8  488b  (2),  541,  580; 
po8 仁 8  767;  C.  V.  McKenney,  9 
Gray,  114;  May  v.  S., 162  Ala.  87, 
50  So.  360.  Some  value  must  be 
proved.    Lane  v.  S., 113  Ga. 1040, 


39  S.  E.  463;  Partwood  v.  S., 124 
Oa.  783,  53  S.  E.  99;  Francis  v.  8., 
87  Ml88.  493,  39  So.  87;  Rooney  v. 
S.,  51 Neb.  576,  71 N.  W.  309. 

92.  Vol. II,  §  580;  Fowler  v.  S., 
170  Ala.  65,  54  So.  115;  Todd  v. 
Com.,  29  Ky.  L.  473,  93  S.  W.  631; 
Com.  V.  Driegman,  26  Pa.  S.  Ct. 
615. 

93.  Vol. II,  8S 1009-1011. 

94.  S.  V.  Bennet,  2  Tread.  693, 
3  Brev.  515;  post,  S  769;  P.  v. 
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§  717.  How  conclude. 一 That  by  statute  the  punishment 
varies  with  the  value  does  not  require  the  indictment  to 
conclude  against  the  form  of  the  statute" 

IV.    The  Allegation  of  Ownership. 
§  718. 1. What  and  why. ~ As  a  part  of  the  description 
ana  in  identification  ®^  of  the  stolen  things,  the  indictment 
must  name  the  owner"  or  excuse  the  omission;  as,  that  he 
is  unknown" 

2.  In  Form, ~ it  is  good  and  common,  after  describing 
the  stolen  things,  to  add,  "of  the  goods  and  chattels  of" 
one  named  ；  ®®  or  the  expression  may  be  any  other  of  the 
like  meaning.^  We  have  seen  that  the  particular  words 
"goods  and  chattels"  are  nmmportant.^ 

3.  Both  the  Christian  and  Surname, ~^ even  in  the  case  of 
a  partnership,  must  be  given  if  known, き but  an  addition  is 
mere  surplusage.* 


Wetzel, 9  Cal. Ap.  223,  98  P.  649; 
Bryant  v.  S., 158  Ala.  26,  48  So. 
543. 

95.  Vol. II,  §  596,  597;  Stat 
Crimes,  8 167. 

96.  Ante,  88  699,  713;  McBrlde 
V.  C., 13  Bush,  337;  S.  v.  Bell, 66 
N.  C.  313. 

97.  2  East,  P.  C.  650,  778;  S. 'v. 
Woodley,  25  Ga.  235;  S.  v.  Dwyre, 
2  Hill, S.  C.  287;  S.  v.  MerrlU, " 
N.  H.  624;  Reg.  v.  Ward,  7  Cox, 
C.  C.  421;  P.  V.  Hanselman,  76  Cal. 
460,  9  Am.  St.  238;  S.  v.  Ellis, 119 
Mo.  437,  24  S.  W. 1017;  Stone  v. 
S" 12  Tex.  Ap.  193;  Wnilams  v. 
8., 19  Tex.  Ap.  409;  S.  v.  Lackey, 
230  Mo.  707, 132  S.  W.  602;  S.  v. 
Moxley,  41 Mont.  402,  408, 110  P. 
83. 

98.  Vol. II,  8  493  et  seq.,  545  et 
seq.;  Reed  v.  C.,  7  Bush,  641; S.  v. 
Bell,  supra;  Culberson  y.  S.»  2 
Tex.  Ap.  324;  Taylor  v.  8.,  6  Tex, 
Ap. 1; Thompson  v.  S.,  9  Tex.  Ap. 
301; Q.  V.   Schatz,  71 Mo.  502; 


Clements  v.  8.,  43  Tex.  Cr.  Ap.  400, 
66  S.  W.  301;  Shockley  v.  S.,  88 
Tex.  Cr.  458,  42  S.  W.  972. 

99.  Ante,  8  697  (1); S.  v.  Bart- 
lett.  55  Me.  200;  King  v.  S.,  44  Ind. 
285;  Garber  v.  8.,  94  Ind.  219;  P.  v. 
Pigott, 126  Cal.  509.  59  P.  31; Skel- 
ton  V.  S., 149  Ind.  6",  49  N.  B.  901; 
Evans  v.  S., 150  Ind.  651»  50  N.  B. 
820. 

1.  Dodd  V.  S., 10  Tex.  Ap.  370; 
Mathews  v.  S., 17  Tex.  Ap.  472; 
P.  V.  Arras,  89  Cal.  223,  26  P.  766; 
S.  V.  Griffin,  79  Iowa,  568,  44  N.  W. 
813.  See  Maddox  v.  S., 14  Tex.  Ap. 
447;  S.  V.  Montgomery,, 17  S.  D.  500, 
97  N.  W.  716;  S.  V.  Faulk,  22  S.  D. 
183, 116  N.  W.  72;  Bennett  v.  S., 
73  Ark.  386,  84  S.  W.  483. 

2.  Ante,  8  699. 

3.  Johnson  v.  S.,  59  Ala.  37; 
Willis  V.  P., 1 Scam.  399;  Scott  v. 
8"  42  Ark.  73.  See  Calloway  v.  S., 
7  Tex.  Ap.  585;  Hannahan  v.  8.,  7 
Tex,  Ap.  664. 

4.  Ante,  S  506  (2)  and  note; 
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4.  Where  the  Name  of  a  Corporation— is  stated  as 
owner,  there  need  be  no  averment  that  it  is  a  corporation.* 

§  719.  To  Different  Offenses 一 somewhat  differing  rules 
as  to  the  ownership  apply.  So  that  it  is  not  quite  safe  to 
accept  what  is  said  under  the  other  titles  as  our  guides  in 
this;  but  the  reader  may  consult,  as  perhaps  helpful,  Ar- 
son, Burglary/  Cheats  and  False  Pretences,®  Conspiracy,* 
Embezzlemen も, 10  Forcible  Entry  and  Detainer,*  ^  Forg- 
ery," Malicious  Mischief, 1 き Receiving  Stolen  Goods,"  and 
Robbery.** 

§720. 1. Some  Election, ~ in  the  allegation  of  owner- 
ship, is  often  allowed  the  prosecutor;  as, ― 

2.  Where  there  is  both  a  Oeneral  and  Special  Owner, — 

the  rule  is  nearly  universal  that  the  pleader  may  charge  the 
goods  as  belonging  to  either,  though  often  the  convenience 
of  making  proof  will  suggest  practical  grounds  for  choice." 
For  example, — 


post,  8  784;  2  East,  P.  C.  778;  C.  v. 
Mauley,  22  Pick.  173,  174;  Anony- 
mous, 8  Mod.  248;  Rex  v.  Robinson, 
Holt,  N.  P.  595;  S.  V.  Grant,  22  Me. 
171;  Rex  V.  Ogilvle.  2  Car.  ft  P. 
230.  See  S.  v.  GllsBon,  Phillips,  N. 
C. 195;  C.  V.  Parmenter, 101 Mass. 
211,  213. 

5.  S.  V.  Fltzpatrick,  9  Houst 
385.  See  Vol. II,  §  682;  S.  v.  Bench, 
68  Mo.  78;  S.  V.  Fogerty. 105  Iowa, 
32,  74  N.  W.  754;  S.  v.  RoUo,  3  Pen, 
(Del.)  421, 54  A.  683;  Mattox  v.  S.' 
115  Ga.  212,  41 S.  E.  709;  Bingle  v. 
S., 161 Ind.  36 68  N.  E.  645;  Ter. 
V.  Garcia, 12  N.  M.  87,  75  P.  34. 
Contra.  S.  v.  Clark,  223  Mo.  48, 122 
8.  W.  665. 

7.   Ante,  S§ 137-139. 

6.  Ante,  ii  36-39. 


8.  Ante.  S§ 173,  174;  P.  v.  Pran- 
kenberg,  236  111.  408,  86  N.  E. 128. 

9.  Ante'  §  210. 

10.  Ante,  §  320  (2). 

11.  Ante,  §§  373,  381-386. 

12.  Ante,  §{|  420-426. 

13.  Post,  §  843. 

14.  Post,  §  983. 

15.  Post,  § 1006. 

16.  Lan^^ford  v.  S.,  8  Tex.  115; 
S.  V.  Furlong, 19  Me.  225;  Grant  v. 
S.»  3  Tex.  Ap. 1; Gaines  v.  S.,  4  Tex. 
Ap.  330;  Fore  v.  S.,  5  Tex.  Ap.  251; 
Dlgnowitty  v.  S.， 17  Tex.  521, 67 
Am.  D.  670;  Billard  v.  S.,  30  Tex. 
367;  S.  V.  Stanley,  48  Iowa,  221; S. 
V.  Tlllett, 173  Ind.  133,  89  N.  B. 
589;  8.  V.  Pigg,  80  Kan.  481, 103  P. 
121. 
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3.  Goods  stolen  from  a  Common  Carrier— may  be  laid  as 
hiSyiT  or  as  the  general  owner ^s.   More  fully, 一 

§  721. 1. Special  Ownership. 一 The  rule  is  general,  yet 
liable  to  be  limited  in  the  particular  case,  that  where 
chattels  are  taken  feloniously  from  any  bailee  or  other 
special o wner,^ ® 一- as,  a  common  carrier,"  a  pawnee, 2。  an 
agistor, 21 a  hirer  of  the  chattel,^^  one  having  it  to  perform 
labor  upon"  the  landlord  of  an  inn  with  whom  it  is  】eft，" 
any  other  person  who  has  it  for  safe  keeping  otherwise  than 
as  servant. 站 a  mortgagee  in  possession,^*  one  who  under 
our  statutes  has  taken  up  an  animal  as  an  estray,^^  one 


17.  Rex  V.  Trollop,  J.  Kel. 39; 
P.  V.  Smith, 1 Par.  Cr.  329;  Roun- 
tree  v.  S.,  58  Ala.  381; S.  v.  Lackey, 
230  Mo.  707. 132  S.  W.  602;  S.  v. 
Phillips,  73  S.  C.  236,  53  S.  E.  370; 
Allen  V.  S., 134  Ala.  159,  32  So.  318. 

18.  New  Crim.  Law,  II,  §§  788- 
7«3;  2  Hale,  P.  C. 181;  Reg.  v.  Bird, 
9  Car.  &  P.  44;  Rex  v.  Bastall, 2 
Rubs.  Crimes  (3d  Eng.  Ed.)  153; 
S.  V.  HardisoD,  75  N.  C.  203;  Black- 
burn V.  S.,  44  Tex.  457;  Kennedy 
V.  S.,  31 Fla.  428, 12  So.  858;  S.  v. 
Powell, 103  N.  C.  424. 14  Am.  St. 
821, 9  S.  E.  627;  Duren  v.  S., 15 
Tex.  Ap.  624;  S.  v.  Allen, 103  N.  C. 
433;  Pbelps  v.  P.,  72  N.  Y.  334;  S. 
V.  Harmon, 104  N.  C.  792. 10  S.  E. 
474;  S.  V.  Rivers,  60  Iowa,  381, 13 
N.  W.  73, 14  N.  W.  738;  Skipworth 
V.  S.,  8  Tex.  Ap.  135.  See  S.  v.  Ed- 
wards, 86  N.  C.  666;  Doss  v.  S.,  28 
Tex.  Ap.  506;  May  v.  S., 162  Ala.  87, 
50  So.  360;  Higdon  v.  S., 1 Ala.  Ap. 
174,  56  So. 13;  S.  V.  Pullen,  3  Pen. 
(Del.),  184,  50  A.  538;  S.  v.  Tlllett, 
173  Ind.  133,  89  N.  E.  589;  S.  v. 
Whitman, 103  Minn.  92, 114  N.  W. 
363;  S.  V.  Vincent, 16  S.  D.  62，  91 
N.  W.  347.  As  a  common  carrier. 
Com.  V.  BroadduB, 144  Ky.  245, 137 
S.  W. 1049;  see,  also,  Viberg  v.  S., 


138  Ala.  100,  35  So.  53;  Greene  v. 
Com., 12  Ky.  L.  750;  S.  v.  O'Connel し 
144  Mo.  387,  46  S.  W. 175;  S.  v. 
Phillips,  73  S.  C.  230,  53  S.  E.  370. 

19.  Ante,  §  720  (3);  Rex  v. 
Deakin,  2  East,  P.  C.  653;  Allen' v. 
S., 134  Ala.  159,  32  So.  318. 

20.  2  Hale,  P.  C. 181; 1 lb.  513; 
2  East,  P.  C.  652; 1 Hawk,  P.  C,  c, 
33,  §  47;  C.  V.  O'Hara, 10  Gray,  469. 

21.  Rex  V.  Woodward,  2  East,  P. 
C.  653. 

22.  S.  V.  Wisdom.  8  Port.  511; 
Jones  V.  S., 13  Ala.  153;  S.  v.  Pettis, 
63  Me.  124.   See  a  subsequent  para- 
graph in  this  section. 

23.  Rex  V.  Packer,  2  East,  P.  C. 
653, 1 Leach,  357，  note;  S.  v.  Ayer,  % 
Fost,  N.  H.  301. 

24.  Rex  V.  Todd,  2  East,  P.  C. 
653;  Rex  v.  Wymer,  4  Car.  &  P. 
391;  Miles  v.  S.,  51 Tex.  Cr.  Ap. 
587, 103  S.  W.  854. 

25.  Rex  V.  Taylor, 1 Leach,  356; 
Rex  V.  Statham,  cited 1 Leach,  357; 
see  Reg.  v.  A&hley, 1 Car.  & 
198;  Owen  v.  S.，  6  Humph.  330;  C. 
V.  Morse, 14  Mass.  217,  219;  Reg.  v. 
Green,  Dears.  &  B. 113. 

26.  Robinson  v.  S., 1 Kelly,  563. 

27.  Jinks  V.  S.，  5  Tex.  Ap.  68. 
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having  in  possession  property  purchased  for  public  use" 
a  constable  who  has  collected  money  for  a  creditor, 2®  any 
other  person  having  the  lawful  possession  of  the  article  in 
distinction  from  a  bare  custody  thereof"  or  even  such  nn- 
lawful  possession  as  the  thief  *s  who  has  stolen  it,3i — the 
ownership  may  be  laid  either  in  such  possessor  or  the  real 
owner,  at  the  election  of  the  pleader.  But ~ 

2.  A  Charge  of  stealing  One's  Own  Goods ~ from  a 
bailee  must  lay  the  ownership  in  the  latter, 32 一 an  obvious 
exception  to  the  general  rule.    So, 一 

3.  While  Chattels  let  for  Hire ~ are  ordinarily  within 
the  general  rule,  if  the  letting  is  such  as,  like  a lease  of 
real  estate,  divests  the  general  owner  of  the  present  right 
of  occupancy  as  owner, as  the  ownership  must  be  laia  in  the 
hirer, 一 as,  in  England,  where  furniture  is  stolen  from  a 
lodger  ，が oom,  in  the  lodger.^* 


28.  .  P.  V.  Bennett,  37  N.  Y. 117. 
93  Am.  D.  551;  Phelps  v.  P.,  72  N. 
Y.  334. 

29.  Hill V.  S.， 1 Head,  454.  In  an 
English  case,  Alderson;  B. Inti- 
mated that  money  collected  by  a 
servant  cannot,  before  it  has 
reached  the  master,  be  laid  in  the 
latter.  Reg.  v.  Rudick,  8  Car.  &  P. 
237.  But  see  Rex  v.  Remnant,  Russ. 
&  Ry. 136.  And  compare  with  Rex 
V.  Adams,  Russ.  &  Ry.  225;  C.  v. 
Lawless, 103  Mass.  425;  Reg.  v. 
Barnes,  Law  Rep. 1 C.  C.  45, 10 
Cox,  C.  C.  255. 

30.  S.  V.  Addington, 1 Bailey, 
310,  311. 

31.  Ward  v.  P.,  3  Hill, N.  Y.  395, 
6  Hill, N.  Y. 144;  Rex  v.  Wilklns, 
1 Leach,  520，  623;  S.  v.  Pigg.  80 
Kan.  481， 103  P.  121;  Taylor  v.  S" 
62  Tex.  Cr.  611, 138  S.  W.  615. 

32.  New  Crim.  Law.  II,  §  790; 
Adams  v.  S.,  Broom,  448;  Rex  v. 
Wilkinson,  Russ.  &  Ry.  470;  Rex  v. 
Bramley,  Russ.  &  Ry.  478;  Palmer 


V.  P.， 10  Wend.  165,  25  Am.  D.  551. 
S^e  Tumalty  v.  Parker, 100  111. Ap. 
382  and  Ayers  v.  S.，  3  Qa.  Ap.  305, 
59  S.  E.  924. 

33.  Gordon  v.  Harper,  7  T.  R;  9; 
Ward  V.  Macauley,  4  T.  R.  489. 

34.  Rex  V.  Belstead,  Russ.  &  Ry. 
411;  Rex  V.  Brunswick, 1 Moody,  26. 
See  Rex  v.  Healey, 1 Moody, 1. 

Some  Special  Cases.  Persons 
having  exchanged  watches  for  a 
few  days,  on  a larceny  of  one  of 
them  the  ownership  was  rightly  laid 
in  the  one  in  possession.  Yates  v. 
S.， 10  Yerg.  549.  One  who  had  re- 
ceived attached  chattels  from  a 
deputy  sheriff,  promising  to  rede- 
liver tbem  on  demand,  was  held  to 
sustain  only  the  relation  of  a  ser- 
vant, and  to  have  ia  them  no 
special  property  ；  so  that  on  their 
being  stolen  tbe  ownership  could 
not  be  laid  in  him.  C.  v.  Morse, 14 
Mass.  217.  The  ownership  of  goods 
stolen  from  a  ward  may  be  laid  in 
the  guardian.   Thomasson  v.  S.，  22 
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4,  A  Minor's  Clothing ~ may  ordinarily,  it  is  believed 
always,  be  laid  as  his,  being  regarded  as  a  gift;  "for  the 
boy  hath  capacity  to  take  it. ,  ，s*^  Or  commonly  it  may  be 
equally  well  charged  as  the  father's;  though  the  other  is 
the  usual  and  safer  way.'*  And  sometimes  it  would  be  ill 
to  mention  tho  father  as  owner;  as,  where  the  son  is  ap- 
prenticed to  him,  and  he  furnishes  the  clothing  under  the 
indenture" 

§  722. 1. Since  a  Trespass ~ is  an  essential  element  in 
common  law  larceny,  the  owner  must  sTistain  to  the  stolen 
things  a  relation  which  would  entitle  him  to  the  action  of 
trespass  for  their  taking"  Such  is  the  rule  in  principle, 
and  reasonably  so  in  authority,  but  the  judicial  utterances 
to  it  are  not  very  distinct.  Thus, 一 

2.  A  Mere  Servant ~ has  only  a  custody  of  goods,  and 
he  can  maintain  no  action  for  them;  hence  he  hai^in  them 
no  ownership" 

§  723. 1. Where  the  Ownership  is  Joint, 一 as  in  a  busi- 
ness  firm,  or  the  like^  it  must  be  laid  in  all.*o.  Each  name 


Oa.  499;  Trafton  v.  S.，  5  Tex.  Ap. 
480;  Crockett  v.  S.,  5  Tex.  Ap.  626. 
Bank-notes  stolen  from  the  mall 
may  be  laid  as  the  property  of  the 
person  forwarding  them.  U.  S.  v. 
Burroughs,  3  McLean,  405.  And 
see  C.  V.  Lawless, 103  Mass.  425. 
As  to  various  questions,  see  Reg. 
V.  Vincent,  2  Den.  C.  C.  464，  5  Cox, 
C.  C.  537.  9  Eng.  L.  &  Eq.  548;  Rex 
V.  Boulton,  5  Car.  &  P.  537;  Reg. 
V.  Pratt,  Dears,  360,  6  Cox,  C.  C. 
873,  26  Eng.  L.  &  Eq.  574;  Reg. 
V.  Rowe,  Bell, C.  C.  93,  8  Cox,  C. 
C. 139;  Reg.  V.  Whitehead,  9  Car. 
&  P.  429;-  Reg.  V.  King,  4  FoSt.  & 
F.  493;  Reg.  V.  Cain,  2  Moody,  204; 
Reg.  V.  Pritchard,  Leigh  &  C.  34,  8 
Cox,  C.  C.  461;  Reg.  v.  Barnes,  Law 
Rep. 1 C.  C.  45， 10  Cox,  C.  C.  255. 

35.  Rex  V.  Haynes, 12  Co.  113; 
Anonymous, 1 Leach,  464',  note;  S. 
V.  Koch,  4  Hairing.  Del.  570. 


36.  2  East,  P.  C.  654;  Reg.  v. 
Hughes,  Car.  &  M.  593;  Jackson  v. 
8.,  47  Tex.  Cr.  85;  79  S.  W.  521; 
affirmed  In  47  Tex.  Cr.  85,  80  S.  W. 
631. 

37.  Rex  V.  Forsgate, 1 Leach, 
463,  464. 

38.  New  Crim.  Law,  II,  §§  799. 
823;  Rex  v.  Foster,  Russ.  &  Ry.  412; 
C.  V.  Morse, 14  Mass.  217,  219;  Rex 
V.  Deakin,  2  Leach, お 2，  875,  876. 

89.  2  East,  P.  C.  652;  Rex  v. 
Hutchinson,  Russ.  &  Ry.  412;  S.  v. 
Jenkins,  78  N.  C.  478;  S.  v.  Wash- 
ington, 15  Rich.  39;  Heygood  v.  S., 
59  Ala.  49;  C.  v.  Lawless, 103  Mass. 
425;  Hill V.  S，，  55  Tex.  Cr.  407, 117 
S.  W.  823. 

40.  S.  V.  Frame,  4  Hairing.  Del. 
569;  S.  V.  McCoy, 14  N.  H.  364;  S. 
V.  Owens, 10  Rich.  169;  Hogg  v.  S., 
3  Blackf.  326;  C.  v.  Trimmer, 1 
Mass.  476;  S.  v.  Wilson,  6  Ore:  42S; 
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should  be  given  in  full; " simply  the  partnersnip  name,  lot 
example,  not  sufficing.  Nor,  where  partners  are  the  owners, 
need  either  the  fact  of  the  partnership,  or  the  firm  name, 
be  averred."  And  if  one  of  them  has  such  a  separate  pos- 
session as  gives  him  a  special  property,  it  will  not  be  ill  to 
lay  the  ownership  in  him  alone."  Where  it  is  laid  in  three, 
it  will  be  a  fatal  variance  to  prove  it  in  two  only." 

2.  Several. ~ If  the  thing  belongs  to  A,  B,  and  C,  not 
jointly,  but  each  owning  his  several  part,"  it  is  ill  to  say 
"of  the  goods  of  A,  B,  and  C,，，  which  means  a  joint  own- 
ership." 

§724.  Statutory  Modifications.— In  England,"  and  in 
some  of  our  States,"  statutes  permit  the  ownership  to  be 
laid  in  one  named 《 *  and  others,  ，  ，  or  otherwise  simplify  the 
common  law  rule. 

§725. 1. In  the  Estate  of  a  Deceased  Person,— the 

ownership  cannot  be  laia  ； "  but  it  may  be,  in  the  adminis- 


S.  V.  London,  3  S.  C.  230;  Brown  v. 
S.,  35  Tex.  691.  Statutory  rule  in 
Smith  V.  S.  (Miss.),  31 So.  806. 

41.  Ante,  S  718  (3)  ；  S.  v.  Clark, 
223  Mo.  48, 122  S.  W.  665;  Buffing- 
ton  V.  S., 124  Ga.  24,  52  S.  E. 19; 
Porter  v.  Com"  22  Ky.  L. 1657,  61 
S.  W. 16. 

42.  C.  V.  O'Brien, 12  Allen,  188. 

43.  S.  V.  Wilson,  supra;  Samora 
V.  8.,  4  Tex.  Ap.  508;  Reg.  v.  Bird, 
9  Car.  ft  P.  44;  Cliapple  v.  S., 124 
Tenn.  105» 135  S.  W.  821. 

44.  Parmer  v.  S"  41 Ala.  416. 
See  Henry  v.  8，,  45  Tex.  84;  RUey 
V.  S., 1 Ga.  Ap.  651, 57  S.  E. 1081; 
S.  V.  Hamilton,  77  S.  C.  383,  57  S. 
E. 1098. 

45.  New  Crlm.  Law,  n,  §  888 
(2,  3);  Lowe  V.  S.,  57  Ga.  171;  Ad- 
dison V.  8.,  3  Tex.  Ap.  40;  S.  v. 
Simons,  70  N.  C.  386. 

46.  S.  V.  Ryan,  4  McCord, 16, 17 


Am.  D.  702;  S.  v.  McCoy,  89  N.  C. 
466.  See  S.  v.  MJelde,  29  Mont. 
490.  75  P.  87;  S.  v.  Mozley,  41 Mont. 
402,  409, 110  P.  83. 

47.  56  Geo.  3,  c.  73;  7  Qeo.  4, 
64,  § 14;  Reg.  V.  Pritchard,  Lelgbt 
&  C.  34,  8  Cox,  C.  C.  461;  Reg.  v.. 
Butterworth, 12  Cox  C.  C. 132,  2" 
Eng.  Rep.  195;  Reg.  v.  Cain,  Car.  &: 
M.  309;  Archb.  Crlm.  PI.  (19tli  Ed.> 
356. 

48.  S.  V.  Capps,  71 N.  C.  98; 
Lasuley  v.  8., 19  Ohio  St  43;  S.  i 
Harper,  64  N.  C. 129;  C,  v.  Arrance^ 
5  Allen,  617;  S.  v.  Connor,  5  Coldw» 
311;  Wldner  v.  S..  25  Ind.  234;  P. 
V.  Ah  Sing, 19  Cal.  598. 

49.  S.  V.  Woodley,  26  Qa.  285; 
Ter.  V.  VallM, 16  N.  M.  228, 108  P. 
984.  Contra,  S.  v.  Sherman,  71 Ark. 
849,  74  S.  W.  293.  Contra,  P.  v. 
Prather, 120  CaL  660,  58  P.  269. 
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tratot  by  name,。o  or  founded  on  possession."  Where,  af- 
ter the  death  of  a  partner,  his  widow  and  the  surviving 
partner  continued  the  business  together,  the  ownership  of 
some  stolen  goods  was  held  to  be  well  laid  in  the  two.^s 

2.  The  Ownership  of  a  Coffin, ~ containing  a  body  in- 
terred, was  deemed  properly  charged  as  his  who  furnished 
it  and  buried  the  deceased" 

§  726. 1. Husband  and  Wife.— While  at  common  law  a 
wife  can  own  property  in  action  and  in  reversion,  she  can 
have  neither  real  nor  personal  estate  in  possession.^  There- 
fore in  larceny  no  ownership  can  be  averred  in  her  ；  it  must 
be  in  her  husband  instead.*^^  This  rule,  is  seems,  extends 
even  to  her  paraphernalia  and  her  wearing  apparel"  And 
because  the  trial  for  larceny  is  in  a  court  of  common  law 
wherein  the  doctrines  of  the  equity  tribunals  are  not  the 
rules  for  decision,  her  separate  estate  is  to  be  laid,  not  in 
her,  but  rather  in  her  trustee;  or  it  may  be  in  her  husband 
if  he  has  possession,  by  reason  of  his  special  property 
therein"  But 一 

2.  Our  Modem  Statutes, — giving  the  wife  a  separate 
proprietorship  at  law,  have  considerably  changed  these 
rules, 59  yet  not  quite  uniformly  in  our  States"  In  Indiana, 


50.  Cole  V.  C,  5  Grat.  696.  How 
where  there  lias  been  no  adminis- 
tration, see  Rex  v.  Smith,  7  Car. 
&  P.  147;  Reg.  V.  Tlppin,  Car.  &  M. 
545;  Wonson  v.  Sayward, 13  Pick. 
402，  404,  23  Am.  D.  691. 

51.  Reg.  V.  King,  4  Fost.  &  F. 
493;  Dreyer  v.  S., 11 Tex.  Ap.  503; 
Rex  V.  Scott,  2  East,  P.  C.  655,  Rubs. 
A  Ry. 13. 

52.  Rex  V.  Gaby,  Rubb.  &  Ry. 
178. 

53.  S.  V.  Doepke,  68  Mo.  208,  30 
Am.  R.  785.  See  New  Crlm.  Law, 
II,  I  780. 

54. 1 Bishop  Mar.  Women,  §S  64, 
883-886. 

55. 1 Hale,  P.  C.  513;  Rex  v. 
HobertB,  7  Car.  &  P.  485;  Hughes 


V.  C, 17  Grat.  565,  566,  567,  94  Am. 
D.  498;  C.  V.  Cullins, 1 Mass.  116. 

56. 1 Bishop  Mar.  Women,  §  220, 
note;  S.  V.  Hays,  21 Ind.  288. 

57.  Ante,  138  (3);  Rex  v. 
French,  Rus8.  &  Ry.  491;  Rex  v. 
Wilford,  Ruse.  &  Ry.  517.  If  goods 
are  stolen  from  a  feme  sole,  and 
then  she  is  married,  the  ownership 
may  be  laid  in  her  by  her  maiden 
name.  Rex  v.  Turner, 1 Leach,  536. 

58.  Davis  v.  S., 17  Ala.  415.  See 
P.  V.  Swalm,  80  Cal. 46, 13  Am.  St. 
96. 

59.  Kennedy  v.  S.,  31 Fla.  428» 12 
So.  585;  LeColnte  v.  U.  S.,  7  Ap.  D. 
C. 16. 

60.  Ante,  § 138  (3);  S.  v.  Dred- 
den, 1 Mary.  522,  41 A.  925. 
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the  ownership  of  a  shawl,  presented  her  by  a  third  person 
after  marriage,  was  not  permitted  to  be  laid  in  her  hus- 
band; it  must  be  in  her"  And  doubtless  under  all  the 
statutes,  making  her,  at  law,  the  separate  owner,  it  is  not 
ill  to  allege  the  ownership  as  hers;  but  in  most  of  our 
States,  if  the  parties  live  together,  and  he  maintains  a 
possession  with  her  of  her  legal  effects,  he  is  deemed  to 
have  a  special  property  in  them,  so  that  a  pleader  who 
prefers  may  charge  them  as  his"  Even  the  husband's 
goods  in  her  possession,  it  has  been  held,  may  be  alleged  as 
hers.®*  In  States  where  the  community  prevails,  the  rules 
differ  more  or  less  from  these" 

V.   The  Allegations  where  Goods  are  Stolen  in  one  Juris- 
diction and  carried  into  another. 

§  727. 1. Already, ― the  questions  of  law  governing  this 
subject  have  been  considered.**  The  part  of  the  doctrine 
relating  to  this  sub-title  is  that,  whether  the  original 
larceny  was  committed  abroad  or  in  another  county  of  our 
own  State,  the  complete  act  and  intent  which  constitute  any 
larceny  must  have  transpired  also  in  the  county  of  the  in- 
dictinent,7   Hence, 一 

2.   The  Just  Form  of  the  Allegation, ~ correct  in  princi 
pie,  convenient,  and  common,  is  to 】ay  the  offense  simply 
in  the  county  of  the  prosecution,  with  no  reference  to  any- 
thing done  elsewhere.    If  transactions  elsewhere  are  im- 
portant, it  is  sufficient  for  them  to  appear  in  the  evidence" 


61. Stevens  v.  S.,  44  Ind.  469. 

62.    Petre  v.  S.,  6  Vroom,  64. 

68.  Petre  v.  S.，  supra;  S.  v.  Win- 
croft,  76  N.  C.  38;  S.  V.  Matthews, 
76  N.  C.  41; Lavender  v.  S.,  60 
Ala.  60;  Alexander  v.  S.,  9  Tex. 
Ap.  48;  Ellis  V.  S.，  76  Ala.  90.  See 
S  V.  En, 10  Nev.  277. 

64.  C.  V.  McLaugblin, 103  Mass. 
435.  See  C.  v.  Williams,  7  Gray, 
337. 

65.  S.  V.  Gaffery, 12  La.  Ann. 


265;  Merri weather  v.  S.,  33  Tex, 
789;  Wilson  v.  S.,  3  Tex.  Ap.  206; 
Ware  v.  S.,  2  Tex.  Ap.  547;  Overton 
V.  S.,  43  Tex.  616. 

66.  Vol.  I,  §9  59,  60;  New  Crlm. 
Law,  I,  §§ 137-142,  1061  (4);  Stat 
Crimes,  § 140. 

67.  lb.;  Roth  V.  S.， 10  Tex.  Ap. 
27. 

68.  New  Crlm.  Law,  I,  §§ 138, 
139;  Dir.  &  F"  §  608;  Haskins  v.  P., 
16  N.  Y.  844;  C.  V.  Dewltt, 10  Mass. 
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Yet  where  the  original  stealing  was  in  our  own  State,  it  i& 
not  ill,  at  least  under  some  of  our  statutes,  to  set  it  out,  and 
then  aver  a  bringing  of  the  goods  into  the  county  of  the 
venue;  but  without  statutory  aid,  we  have  denials  of 
thiSjTo  and  it  seems  destitute  of  foundation  in  principle. 

§  728.  Statutes, ~ mingled  with  considerations  from  the 
common  law,  have  more  or  less  and  variously  regulated  this 
question"  Where,  in  Alabama,  one  "who  feloniously  steals 
the  property  of  another  in  any  other  State  or  country,  and 
brings  the  same  or  any  portion  thereof  into  this  State, ，, 
was  by  statute  punishable  to  the  same  extent  as  if  the 
original  stealing  had  been  in  this  State,  it  was  held  that 
the  indictment  must  set  out  the  foreign  larceny,  and  con- 
form otherwise  to  the  statutory  terms/*  And  where  the 
evidence  was  simply  that  the  thing  was  stolen  in  the  other 
State,  and  afterward  was  found  in  the  defendant's  posses- 
sion in  Alabama,  the  conviction  was  reversed, き But  the 
court  proceeded  on  the  assumption  that  the  offense  existed 
only  under  the  statute;  otherwise  the  common  law  indict- 
ment would  doubtless  have  been  good. 

§729. 1. The  Thing  stolen  must  be  described ~ as  it 

was  in  the  county  of  the  indictment,  without  regard  to  its 
form  elsewhere  at  the  original  taking;  for  example,  if  it  was 
a live  turkey  when  stolen,  but  was  killed  before  removal, 


154;  S.  V.  Smith,  66  Mo.  61; Hurt 
V.  S"  26  Ind.  106,  107;  P.  v.  Mellon. 
40  Cal.  648;  Powell  v.  S.,  52  Wis. 
217,  9  N.  W, 17;  S.  V.  Hatch,  91 
Mo.  568,  4  S.  W.  502.  See  also 
Graves  v.  S., 12  Wis.  591;  Moore 
V.  S.,  55  Miss.  432;  S.  v.  White,  76 
Kan.  654,  92  P.  829.  But  see  John- 
son V.  S.,  47  Miss.  671;  P.  v. 
Prather, 120  Cal.  660,  53  P.  259. 

69.  Connell  v.  S"  2  Tex.  Ap.  422; 
Jones  V.  8"  53  Ind.  235;  Hurt  v.  8., 
supra. 

70.  Hutchinson  v.  S.,  62  Ind.  556, 
557. 


71. On  this  whole  subject,  con- 
sult, further,  Dir.  &  F. 奏 609;  Norrte 
V.  S.,  33  Miss.  373;  Williams  v.  S., 
15  Ala.  259;  Watson  v.  8"  36  Miss. 
593;  Murray  v.  S., 18  Ala.  727;  Ham 
V.  S., 17  Ala.  188;  Morissey  v.  P., 
11 Mich.  327;  Fox  v.  Davis,  55  Ga. 
298;  Crow  v.  S., 18  Ala.  541;  Love- 
lace V.  S., 12  Lea,  721;  Harrington 
V.  S.，  31 Tex.  Cr.  577,  21 S.  W.  856; 
CarmlBales  v.  S., 11 Tex.  Ap.  474. 

72.  Alsey  S.,  89  Ala.  664;  b.  p* 
S.  V.  Morales,  21 Tex.  298. 

73.  See  La  Vaul  v.  S.,  40  Ala. 
44. 
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it  cannot  be  charged  in  the  second  county  as 《 《 one  turkey, 
which  means  the  live  fowl."  And 一 

2.  If  a  Compound  Larceny— was  the  original  offense, ― 
as,  a  stealing  from  a  dwelling  house, ~ the  indictment  in 
the  second  county  can  be  only  for  the  simple  larceny" 

VI.   The  Indictment  upon  Statutes. 

§  730. 1. In  "  Statutory  Crimes, , 、一' 《 statutory  enlarge- 
ments of  the  common  law  larceny"  are  specially  considered, 
both  as  to  the  law  and  the  procedure"  And  under  various 
other  heads,  that  volume  should  be  consiilted  in  connection 
with  this  sub-title.  Therefore  the  elucidations  here  will  be 
more  brief  than  would  be  otherwise  required. 

2.  The  Indictment consists  of  mingling  the  common 
law  form  with  the  statutory  terms  variously  as  indicated 

Thus,— 

§731. 1. Por  Stealing  a  Thing,— not  the  subject  of 
larceny  at  common  law,  but  made  such  by  statute,  the  in- 
dictment concludes  "against  the  form  of  the  statute. "ts 

2.  The  Name  of  the  Thing  stolen, 一 such  as  "bank-bill" 
or  "bank-not も，， if  the  indictment  designates  it  by  its 
name,''*  should  properly  be  the  statutory  one や Yet  an- 


74.  C.  V.  Beaman,  8  Gray,  497; 
Rex  V.  Edwards,  Rubs.  &  Ry.  497. 
And  see  Rex  v.  McAleece, 1 Crawf. 
&  DiXy  C.  C, 154;  Rex  v.  Halloway, 
1 Car.  &  P.  128. 

75.  Smith  v.  S.,  55  Ala.  59. 

76.  Stat.  Crimes,  §«  409-429. 

77.  For  forms  see  Dir. 毳 F"  8S 
582,  584,  587,  589,  594-606,  610;  P. 
V.  Phelps,  49  How.  Pr.  437;  Phelps 
V.  P.,  72  N.  Y.  S34;  S.  v.  Stephens, 
82  Tex.  155;  Reg.  v.  Butterworth, 12 
Cox,  C.  C. 132,  2  Eng.  Rep.  195; 
Reg.  V.  Trevenner,  2  Moody  &  It 
476;  WniiamB  v.  S., 15  Ala.  259; 
Rex  V.  Bew,  Russ.  &  Ry.  480;  Rex 
V.  Goddard,  2  Leach,  545;  Rex  v. 


Healey, 1 Moody, 1; Rex  v.  Pope, 1 
Leach,  836;  Rex  v.  Hurrell,  Ryan 
&  Moody,  N.  P.  296;  Reg.  v.  Tat- 
lock,  2  Q.  B.  D. 157;  SneU  v.  S.,  50 
Ga.  219;  Rex  v.  Walsh,  2  Leach, 
1054,  Rubs.  &. Ry.  215;  S.  v.  Hin- 
ton,  56  Ore.  428, 109  P.  24. 

78.  Vol. II,  §  610;  S.  V.  Dill, 75  N. 
C.  257;  Warner  v.  C., 1 Par.  154, 
44  Am.  D. 114;  Rex  v.  Pearson,  5 
Car. 毳 P.  121;  P.  V.  Cook,  2  Par.  Cr. 
12;  S.  V.  Poy,  82  N.  C.  679.  See  S. 
V.  Ripley,  2  Brev.  300. 

79.  Ante,  S§  413-416,  439. 

80.  Rex  V.  Chard,  Run.  A  Ry. 
488;  C.  V.  McDowell, 1 Browne 
(Pa.),  869;  Damewood     S" 1 How. 
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other  word  of  the  same  or  a  more  definite  meaning  may 
suffice,7i  as,  "bank-bill"  for  the  statutory  "bank-note."  as 

§  732. 1. Written  Instnunents, ~ required  to  be  set  out 
with  great  strictness  in  forgery,®*  need  not  be  so  in  stat- 
utory larceny.  But  the  metfioda  permissible  for  describing 
the  chattel  in  common  law  larceny  ®*  should  be  applied  to 
the  description  of  a  thing  made  the  subject  of  larceny  by 
statute  ；  85  because,  by  the  canons  of  interpretation,  what  is 
by  written,  law  added  to  the 皿 written  is  to  be  regaraea 
the  same  as  though  existing  by  the  unwritten.®®  Such,  at 
least,  is  practically  as  well  as  theoretically  the  better  doc- 
trine, though  the  courts  have  not  in  all  cases  had  it  in 
their  minds.®®  Thus, — 


(Miss.)  262;  S*  V.  Hlnton,  56  Ore. 
428, 109  P.  24. 

81.  Vol. II,  8  611 et  seq. 

82.  Eastman  v.  C.,  4  Gray,  416; 
Low  V.  P.,  2  Par.  Cr.  37.  See  ante, 
§  450. 

"Promissory  note" 一 "note,"  etc. 
A  statute  made  the  "robbery  or  lar- 
ceny" of  promissory  notes,  etc.,  pun- 
ishable "in  the  same  manner  as 
robbery  or  larceny  of  any  goods  or 
chattels."  And  a  charge  thereon 
of  stealing  "two  ten-dollar  notes  of 
the  president,  directors,  and  com- 
pany of  the  Bank  of  the  United 
States,"  was  adjudged  111,  because 
not  stating  that  they  were  promie- 
sory  notes,  or  so  describing  them 
that  they  would  appear  to  be  such. 
C.  V.  Boyer, 1 Blnn.  201,  205.  And 
see  S.  V.  Bond,  8  Iowa,  540. 

83.  Ante.  §§  403  412. 

84.  Ante,  §§  699-712;  Pulshear 
V.  S.,  59  Tex.  Cr.  376, 128  S.  W. 
134. 

85.  Rex  V.  Johnson,  3  M.  &  8., 
539,  547.  And  see  S.  v.  Cassel, 2 
Har.  &  G.  407;  Eells  v.  P.,  4  Scam. 
498;  Crawford  v.  S.,  2  Ind.  132; 
P.  V.  Jackson,  8  Barb.  637;  S.  v. 


Smart,  4  Rich.  356,  55  Am.  D.  683; 
C.  V.  Stebbins,  8  Gray,  492;  S.  v. 
Hlnton,  56  Ore.  428, 109  P.  24;  Pul- 
shear V.  S.,  59  Tex.  Cr.  Ap.  376, 
128  S.  W. 134.  Larceny  of  deed.  S. 
V.  Hughes,  80  Miss.  609，  31 So.  963. 

86.  Stat.  Crimes.  §§ 123,  139,  141. 

87.  For  example,  S.  v.  Tilney,  38 
Kan.  714;  Territory  v.  Shipley,  4 
Mont.  468,  2  P.  313.  See  S.  v.  Henry, 
24  Kan.  457;  Phelps  v.  P.,  72  N.  Y. 
334. 

88.  S.  V.  Hall, 85  Mo.  669;  C.  v. 
Collins, 138  Mass.  483;  C.  v.  Jenks, 
138  Mass.  484;  S.  v.  Hoke,  84  Ind. 
137;  S.  V.  Freeman,  89  N.  C.  469; 
McQueen  v.  S.,  82  Ind.  72;  Wright 
V.  C.，  82  Va. 183;  S.  v.  Wade,  7  Bax. 
22;  S.  V.  Zlord,  30  La.  Ann.  867; 
S.  V.  Monroe,  80  La.  Ann.  1241; S. 
V.  Anderson,  25  Minn.  66,  33  Am. 
R.  455;  Rlggs  V.  S.,.104  Ind.  261, 3 
N.  E.  886;  Levy  v.  S.,  79  Ala.  269. 
"Sixty  dollars  In  United  States  cur- 
rency." Leonard  v.  S" 115  Ala.  80, 
22  So.  564;  Lang  v.  S.,  42  Fla.  595, 
28  So.  856.  "One  ten-dollar  bill,  etc., 
all  being  paper  money  of  the  cur- 
rency of  the  United  States."  Thomas 
V.  3" 117  Ala.  84,  23  So.  659.  See, 
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2.  Bank-notes.— If  a  statute  makes  indictable  the  lar- 
•ceny  of  * '  any  bank-note, "  it  is  sufficient  ®®  to  aver  a  speci- 
fied number  of  bank-notes  with  the  denomination  and 
value  of  each,  and  no  more"  Even  this  form  has  been  sus- 
tained where  the  denomination  was  omitted ；  as，  "ten  five- 
<iollar  bank-bills  of  the  value  of  five  dollars  each ノ' 9i 
Such  method  accords  with  what  is  established  in  laying 
stolen  chattels  at  common  law.®^  It  has  been  held  ill  to  say 
"sundry  bank-bills,  amounting  together"  to,  and  of  the 
value  of,  a  sum  named" 

3.  Ordinary  Promissory  Notes ~ are  set  out  exactly  like 
bank-bills.  So  that  on  a  statute  making  indictable  the 
larceny  of  "any  promissory  note,"  it  is  adequate  to  say 
"one  promissory  note  for  the  payment  of,  etc.,  of  the  value 


also,  Johnson  v.  S., 119  Ga.  267,  45 
S.  E.  960.  "Fifty  dollars  in  United 
States  money,  currency  and  bank- 
notes." Bailey  v.  Com., 12  Ky.  L. 
512,  58  S.  W.  425,  is  a  sufficient  de- 
-scription. 

89.  See  the  cases  In  the  last 
note  as  indicating  that  even  lees 
may  suffice. 

90.  S.  V.  Williams, 19  Ala. 15,  54 
Am.  D. 184;  C.  V.  Richards, 1 Mass. 
337;  Baldwin  v.  S., 1 Sneed,  411; 
Fredrick  v.  S.,  3  W.  Va.  695;  S.  v. 
Stevens,  62  Me.  .284;  Eastman  v. 
れ， 4  Gray,  416;  Sallle  v.  S.,  39 
Ala.  691;  Bell  v.  S.,  41 Ga.  589; 
McLaughlin  v.  C,  4  Rawle,  464; 
Garden  v.  S.,  89  Ala.  130.  In  de- 
scribing our  National  currency,  the 
like  principle  adopted,  but  in  vary- 
ing forms.  One  form,*  adjudged  suf- 
ficient, is,  "one  United  States  note, 
-commonly  called  greenback,  of  the 
value  of  two  dollars."  McEntee  v. 
S.,  24  Wis.  43.  To  the  same  effect 
in  substance  are  S.  v.  Beebee, 17 
Minn.  241,  249;  Hummel  v.  S., 17 
Ohio  St.  628:  S.  V.  Thomason,  71 


N.  C. 146;  Dull V.  C,  25  Grat.  965; 
Hlckey  v.  S.,  23  Ind.  21. "One  five 
and  one  two-dollar  greenback  bill. 
United  States  currency.  National 
bank  bills,  and  money,"  was  ad- 
judged inadequate.  Lewis  v.  S.,  3. 
Heisk.  333. 

91.  Pyland  v.  S.,  4  Sneed,  357; 
3.  V.  Rout,  3  Hawks,  618;  S.  v. 
Mahanna,  48  N.  H.  377;  Rex  v. 
Johnson,  supra.  And  see  P.  v.  Kent, 
1 Doug.  (Mich.)  42;  Baggett  v.  S., 
69  Miss.  625, 13  So.  816. 

92.  Ante,  §  700:  Rex  v.  Johnson, 
3  M.  ft  S.  539,  547. 

93.  Hamblett  v.  S., 18  N.  H. 
384;  Croker  v.  S.,  47  Ala.  53.  And 
see  S.  V.  Oakley,  51 Ark.  112,  A 
form  like  this  would  be  adequate 
under  the  modifying  statutes  of 
some  of  our  States.  McDlvit  v.  S., 
20  Ohio  St.  231; S.  V.  Shonhausen, 
26  La.  Ann.  421; S,  v.  Green,  27 
La.  Ann.  598;  S.  v.  Carro,  26  La. 
Ann.  377;  S.  v.  Hockenbeny,  30 
Iowa,  504.  • 
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of, "etc.;"  or  even,  it  has  been  Held,  "one  promissory 
note  of  the  value,  of,"  etc"  But  the  phrase  *  *  sundry  prom- 
issory notes,"  adding  the  collective  value,  was  adjudged 
too  indefinite  ；  yet  with  their  numbers  given  it  would  be 
good" 

§  733.  Attached  to  Freehold.— At  common  law,  it  was 
insufficient  to  charge  the  larceny  from  a  mining  claim  of 
"fiftj^two  pounds  of  gold-bearing  quartz  rock,  the  personal 
property  of,"  etc.  ；  because,  prima  facie,^^  the  thing  taken 
was  real  estate;  and  the  allegation  should  have  been  added 
that  it  was  first  severed  from  the  realty.®*  Where  this  sort 
of  larceny  is  defined  by  a  statute,  and  the  indictment  is  on 
it,  not  the  common  law,  its  terms  must  be  incorporated  in- 
to the  averments.*  And 一 

§  734.  The  Descriptive  and  Limiting  Words  of  the  Stat- 
ute,一 if  it  has  such,  beyond  the  mere  name  of  the  thing, 
miart  be  covered  by  the  allegation.*  Thus,  if  the  statutory 
words  are  steal,  etc.,  any  bank-bills,  etc.,  of  fifty  dollars 
or  upwards,  knowing  them  to  be  such,"  etc"  the  knowledge 
must  be  averred.^  Or  if  the  stealing  of  bank-bills  is  made 
penal  only*  when  the  bank  are  incorporated,  the  fact  of  in- 
corporation most  be  alleged.*  So,  in  England,  under  24  &r 
25  Vict.  c.  96,  §  27,  "any  valuable  security  other  than  a  doc- 
ument of  title  to  lands"  being  designated  as  the  subject 


94.  Rex  V.  Millies,  2  Ea8t»  P.  C. 

602. 

95.  C.  V.  Brettun, 100  Mass.  206, 
97  Am.  D.  95.  And  see  Digowltty 
V.  S., 17  Tex.  521, 67  Am.  D.  670. 
But  gee  C  v.  Henry,  2  Brews.  566; 
C.  V.  Byerly,  2  Brews.  568. 

96.  Stewart  v.  C.,  4  8.  ft  It  194. 

97.  Rex  V.  Johnson,  8  M.  ft  S. 
539.  And  see  S.  v.  Cotton,  4  Post. 
(N.  H.) 143;  S.  Hinckley,  4  Minn. 
345. 

98.  Ante,  8  706. 

99.  P.  V.  Wllliamfl,  85  Cal.  671. 
1. S.  V.  Liles^  78  N.  C.  496;  8.  v. 

Thompson,  93  N.  C.  537;  Smither- 


man  v.  8.,  63  Ala.  24.  And  see  Rex 
V.  Pinch, 1 Moody,  418;  S,  v.  Stone, 
1 Vroom,  299;  SulUns  v.  S.,  68  Aia. 
474;  Schamberger  v.  S"  68  Ala. 
643;  Plnckard  v.  S.,  62  Ala.  167; 
8,  V.  Shuler, 19  S.  C. 140;  S.  y. 
Sheppard,  83  La.  Ann.  1216;  S.  v. 
Ballard,  97  N.  C.  443, 1 S.  B.  685. 
Compare  with  Rex  v.  Oaradice»  Ruml 
ft  Ry.  205. 

2.  S.  V.  Brown,  4  Port,  410;  An き 
gel V.  C.,  2  Va,  Caa.  228. 

3.  Gatewood  v.  S"  4  Ohio,  886; 
Rich  V.  S.,  8  Ohio,  111. 

4.  Spangler  v.  C,  8  Blnn.  633. 
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of  the  larceny,  the  kind  of  security  must  be  particular- 
ized ； a  or,  at  least,  in  some  way  be  ^own  not  to  be  of  the 
excepted  sort. 

§735..  A  Fuller  Description— than  the  foregoing  rules 
requires,  is  optional  with  the  pleader.  In  some  of  our 
States,  it  will  be  prudent  or  perhaps  indispensable,  to  make 
it.  In  none,  need  the  tenor  of  a  written  instrument  be  given 
as  in  forgery;  but  some  expansion  of  the  allegation,  be- 
yond a  mere  designating  of  it  after  the  maimer  of  a  chattel 
at  the  common  law,  yet  not  exactly  how  much  and  what,  may 
probably  be  required  by  some  of  our  tribunals.''  In  some 
States,  the  statutes,®  either  directly  or  indirectly  govern 
the  question.  One  case  intimates  that  payment  of  the  secur- 
ity should  be  negatived  ；  ^  but  as  only  prima  facie  guilt  need 
be  shown"  such  plainly  is  not  the  general  doctrine." 

§736. 1. Value 12  and  Ownership  must  be  laid  in 
these  statutory  larcenies  the  same  as  in  others.  As  to 
value,  it  does  not  suffice  simply  to  state  the  denomination 
of  a  bank-bill ； it  must  be  added,  of  the  value  of  so  much." 
Yet  the  denomination  "  is  ordinarily  a  measure  of  the  value, 
and  averred  with  it.*® 


6.  Reg.  V.  Greenland,  Law  Rep. 
1 C.  C.  65, 10  Cox.  C.  C.  377. 

6.  Phelps  V.  P"  72  N.  Y.  334, 
336. 

7.  S.  v.  Kroeger,  47  Mo.  530;  S. 
V.  McLeod,  5  Jones,  (N.  C),  318; 
S.  V.  Brown,  8  Jones,  443;  P.  v. 
Holbrook, 13  Johns.  90;  Rex  v.  Cra- 
ven, Russ.  ft  Ry. 14,  2  East,  P.  C. 
《01; C.  V.  Moseley,  2  Va.  Cas.  154; 
Pomeroy  v.  C.,  2  Va.  Cas.  342;  S.  v. 
Emery,  Brayt  131;  P.  v.  Jackson, 
S  Barb.  637;  Salisbury  v.  S.,  6  Conn. 
101. 

8.  S.  V.  Thomas,  2  McCord,  627; 
Oossett  V.  S.  (Tex.  Cr.  Ap. 1909), 
123  S.  W.  428. 

9.  Stewart  v.  C,  4  S.  ft  R. 194, 
195. 


10..  Ante,  §8  706,  733. 

11.  Phelps  V.  P"  72  N.  Y.  884, 
6  Hun,  401. 

12.  Wilson  V.  S" 1 Port.  118.  See 
S.  V.  King,  37  La.  Ann.  91; S.  v. 
Brown, 113  N.  C.  645, 18  S.  E.  51; 
S.  V.  Carter, 113  N.  C.  639, 18  S.  B. 
617;  P.  V.  SllbertruBt,  236  111.  144, 
86  N.  E.  203. 

13.  S.  V.  Cadle, 19  Ark.  618; 
Martin  v.  S., 16  Tex.  240. 

14.  Wilson  V.  S.,  supra;  S.  v. 
Plerson,  59  Iowa,  271. 13  N.  W.  291; 
Brewln  v.  S.,  49  Tex.  Cr.  Ap.  296, 
92  S.  W.  420.  See,  Johnson  v.  S., 
159  Ala.  113,  48  So.  792. 

15.  Ante,  §  732  (2). 

16.  S.  V.  CasseU  2  Har.  ft  O. 
407. 
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2.  "Goods  and  Chattels" 一 are  not  the  technical  words- 
for  bank-bills  and  promissory  notes;"  so  properly  they 
should  not  be  used.  But  by  rejecting  them  as  surplusage 
from  an  indictment,  it  mav  be  sustained." 

/  き 

§737. 1. "Feloniously," ~ in  the  felony  of  statutory 
larceny,  should  be  in  the  indictment  even  though  not  in 
the  statute.19  So  it  is  in  most  of  our  States, 20  but  there  are 
exceptions" 

2.   Petit  Larceny ~ is  in  some  States  only  misdemeanor. 

Then  the  superfluous  "feloniously"  will  not  harm  the  in- 
dictment" 

§738.  Variance 一 should  be  avoided.^s  Thus,  though 
the  name  of  the  bank  issuing  a  bank-bill  need  not  be  al - 
leged，24  if  it  is,  it  must  be  proved  as  laid.^*^  So  the  aver- 
ment "of  the  lawful  money  of  the  United  States"  miist， 
if  inserted,  be  proved.  Notes  issued  by  a  National  Bank 
have  been  held  not  to  be  such.^® 


17.  Stat.  Crimes,  §  344. 

18.  Ante,  §  699  (2)  and  note; 
Eastman  v.  C,  4  Gray,  416;  Turner 
V.  S" 1 Ohio  St.  422.  But  see  P. 
V.  Kent, 1 Doug.  (Mich.)  42. 

"Money."  In  England,  by  virtue 
of 14  and 15  Vict,  c. 100,  § 18,  bank- 
bills  may  be  laid  as  "money,"  though 
not  In  circulation  but  in  the  hands 
of  the  bankers.  Reg.  v.  West,  Dears. 
&  B. 109,  7  Cox,  C.  C. 183.  40  Eng. 
L.  &  Eq.  564.  Yet,  without  statu- 
tory help,  they  are  not  generally 
regarded  as  money,  but  coin  is. 
Stat.  Crimes,  §  346;  New  Crim. 
Law,  II,  §  785;  ante,  §§  703,  704. 

19.  Vol. II,  §  535  et  seq. 

20.  Barker  v.  C,  2  Va.  Cas.  122. 

21.  Prim  V.  S.，  32  Tex.  157;  S. 


V.  Slpult, 17  Iowa,  575.  See  alBO» 
S.  V.  Hogard, 12  Minn.  293. 

22.  S.  V.  Joiner. 19  Mo.  224.  See 
Vol. II,  §  537;  S.  V.  Boyce,  65  Ark. 
82,  44  S.  W. 1043. 

23.  For  example,  see  U.  S. 
HaMyman, 13  Pet.  176,  179;  U.  S* 
V.    Burroughs,    3'    McLean,  405; 
Stewart  v.  S.，  62  Md.  412. 

24.  Ante,  §  732  (2). 

25.  Pomeroy  v.  C.,  2  Va.  Cas. 
342.  See  also  C.  v.  Willlama, 1 
Va.  Gas. 14. 

26.  Hamilton  v.  S.,  60  Ind.  193, 
28  Am.  R.  653.  See  P.  v.  Jones,  & 
Lans.  340;  S.  v.  Collins,  72  N.  C. 
144.  As  to  numbered  certificates  of 
stock,  see  P.  v.  Coon,  45  Gal.  672. 


CHAPTER  CXXXV. 

LARCENY,  AS  TO  THE  EVIDENCE. 

§§       738a.  Introduction. 

739-747.   Presumption  from  Possession. 
748-754.   Other  Questions  of  Evidence. 

Consult ~ the  places  referred  to  introducing  the  last  chapter. 

§  738  a.  How  Chapter  divided. ~ We  shall  consider,  I* 
The  Presumption  from  the  Possession  of  the  Stolen  Goods; 
II.  Other  Questions  of  Evidence. 

I.  The  Presumption  from  the  Possession  of  the  Stolen 

Goods, 

§739. 1. The  Reported  Cases ~ on  this  topic  are,  in 
mimber,  enormous.  And  they  are  exceptionally  discordant. 
Not  two,  but  many  differing  views  and  shades  of  opinion  ap- 
pear in  them.  So  that  however  accurately  the  true  doctrine 
may  have  been  apprehended  in  some,  it  has  not  been  many 
times  well  explained  ；  because  not  many  enunciations  of  a 
legal  truth,  in  terms  exact,  clear,  and  full,  from  a  source 
always  consulted  and  always  with  respect,  like  a  judicial 
opinion,  are  required  to  secure  its  universal  acceptance,  and 
put  an  end  to  the  multiplication  of  cases  on  the  subject. 

2.  Limits  of  Question.— The  corpus  delicti,  or  fact  that 
the  goods  have  been  stolen,  is  a  tnmg  apart  from  the  pre- 
sumption we  are  considering,  to  be  proved,  in  general,  by 
independent  evidence;?  So  that  before  the  presumption 
can  be  invoked,  the  fact  of  the  stealing  must  be  otherwise 
shown  ；  the  sphere  of  this  presumption  being,  not  to  prove 
the  theft,  but  to  identify  the  thief.28   Now, 一 

27.  Vol. II,  §§ 1056-1060.  72  Am.  D. 163;  S.  v.  Patterson,  78 

28.  2  Hale,  P.  C.  290;  S.  v.  Tay-  N.  C.  470;  Reg.  v.  Hall, 1 Cox,  C. 
lor,  25  Iowa,  273;  Brown  v.  S"  59  C.  231;  P.  v.  Canlflf,  2  Par.  Cr.  586; 
Ga.  456;  Belote  v.  S.,  36  Miss.  96.  Hunt  v.  C, 13  Grat.  757.  70  Am.  D. 
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§  740.  • 1. The  Just  Doctrine of  this  sub-title  is  be- 
lieved to  be  that,  when  the  fact  of  a  theft  has  been  shown, 
and  the  question  is  whether  or  not  the  defendant  committed 
it,  his  possession  of  the  stolen  goods,  either  sole  or  joint 
with  others,  at  a  time  not  too  long  after  the  stealing,  is  a  cir- 
cumstance for  the  jury  to  consider  and  weigh  in  connection 
with  the  other  evidence.  Its  significance  will  vary  with  its 
special  facts,  and  with  the  other  facts  of  the  case  ；  among 
which  are  the  nearness  or  remoteness  of  the  proven  posses- 
sion to  the  larceny,  the  nature  of  the  thing  as  passing  readi- 
ly from  hand  to  hand  or  not,  what  explanations  he  made  on 
its  being  discovered  that  he  had  the  goods,  together  with 
such  other  facts  as  ought  reasonably  to  influence  a  juror's 
opinion.  And 一 

2.  The  Greater  Number  of  the  Cases, ~ especially  the 
more  recent  ones,  considered  m  connection  with  the  fam- 
iliar proposition  that  the  law  is  a  system  as  well  of  reason 
as  of  authority,  expressed  in  not  quite  uniform  terms  and 
varying  more  or  】ess  in  their  outward  forms,  sustain  the 
doctrine  thus  stated.^* 


443;  Rex  v.  Tend.  6  Car.  ft  P.  176; 
P.  V.  Williams,  57  Cal.  108.  See 
Long  S., 1 Swan  (Tenn.),  287; 
Garcia  v.  S.,  26  Tex.  209,  82  Am.  D. 
€05;  Bailey  v.  S.,  52  Ind.  462,  21 
Am.  R. 182;  post,  §  742;  Wilson  v. 
a，  8  Ga.  Ap.  816,  70  S.  E. 1125; 
Sanders  v.  S., 167  Ala.  85.  52  So. 
417;  S.  V.  Trosper,  41 Mont.  442, 
109  P.  858;  Wiley  v.  S.,  92  Ark. 
586, 124  S.  W.  249;  S.  Sparks, 
40  Mont  82, 105  P.  87. 

29.  Watkins  v.  S.,  2  Tex.  Ap.  73; 
Brown  v.  S"  59  Ga.  456;  Howard  v. 
S.,  50  Ind.  190;  P.  v.  Gill, 45  Cal. 
285;  P.  V.  Ah  Ki，  20  Cal.  177;  P. 
V.  Chambers,  78  Ga. 1, 382;  P.  v. 
Antonio,  27  Cal.  404;  P.  v.  Kelly. 
28  Cal.  423;  P.  v.  Gassaway,  23  Cal. 
51; Curtis  V.  S.，  6  Coldw.  9, 10; 
Davis  V.  S.,  50  Miss.  86:  Tucker 


V.  a,  57  Ga.  603;  Crllley  v.  S.,  SO 
Wis.  244;  Comfort  v.  P.,  64  HI.  404； 
McCoy  V.  S.,  44  Tex.  616;  Thomp- 
son V.  S"  43  Tex.  268;  Wilcox  T. 
S..  3  Helsk.  110，  118;  Yates  v.  8- 
37  Tex.  202;  P.  v.  Getty,  49  CaL 
581：  Price  v.  C,  21 Grat  846;  S.  T. 
Cassady, 12  Kan.  550;  S.  v.  Ingram, 
16  Kan. 14;  P.  v.  Melvanae,  39  Cal. 
614;  P.  V.  Rodundo,  44  Cal.  538; 
Gablick  v.  P.,  40  Mich.  292;  C.  T. 
Randall, 119  Mass.  107;  C.  v.  Bell* 
102  Mass.  163;  Smith  v.  S.,  58  Ind. 
340;  S.  V.  Hodge,  50  N.  H.  510; 
Foster  v.  S., 1 Tex.  Ap.  363;  Han* 
nah  V.  S., 1 Tex.  Ap.  578;  Perkins 
V.  S.,  32  Tex.  109;  Way  v.  S.,  S5 
Ind.  409;  Clackner  v.  S.,  33  Ind. 
412;  S,  V.  Brady,  27  Iowa,  126;  8. 
V.  Arnold, 12  Iowa,  479;  S.  t. 
Brown*  25  Iowa,  561;  P.  v.  Wilsoiu 
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3.  The  Leading  Later  Cases, ~ covering  a  dozen  years 
or  more,  are,  for  the  convenience  of  the  practitioner,  con- 
sidering that  the  doctrine  in  some  of  our  States  is  not  now 
the  same  as  in  earlier  years,  here  in  a  note  inserted  in  the 
alphabetical  order  of  the  States,  without  reference  to  what 
aspect  of  the  question  they  sustain"  It  will  be  comforting 


30  Mlctu  486;  Jones  v.  S.,  49  Ind. 
549;  Fisher  v.  S.,  46  Ala.  717;  Bll- 
lard  V.  S.,  30  Tex.  367,  94  Am.  D. 
817;  Orayes  v.  S" 12  Wifl.  691; 
Heed  v.  S.,  26  Wla.  421;  Boyd  v. 

24  Tez.  Ap.  670.  6  Am.  St  908; 
Shepperd  v.  S.,  94  Ala.  102, 10  So. 
668;  Orr  v.  S., 107  Ala.  35, 18  So. 
142;  Bryant  v.  S., 116  Ala.  445,  23 
So.  40;  Perry  v.  S.' 156  Ala.  93,  46 
So.  470;  P.  V.  St  Clair  (Cal.  1896), 
44  Pac.  234;  P.  v.  Wong  Chong  Suey, 
110  Gal.  117,  42  Pac  420;  Perry  v. 
P.,  38  Colo.  23'  87  Pac  796;  Mo- 
Donald  V.  8"  56  Fla.  74,  47  So.  485; 
S.  T.  Hoffman,  53  Kan.  700,  708, 
709,  37  Pac.  138;  Hix  v.  P., 157 
lU.  382,  41 N.  B.  862;  Blaker  v. 
S., 130  Ind.  203,  29  N.  E. 1077； 
S.  V.  Pennyman,  68  Iowa,  216,  217' 
26  N.  W.  82;  S.  V.  Wilson,  95  Iowa* 
341, 64  N.  W.  266;  S  v.  McClain, 
180  Iowa,  73, 106  N.  W.  376;  S.  v. 
Sprague, 149  Mo.  409,  60  S.  W.  901; 
S.  V.  Drew, 179  Mo.  315.  78  S.  W. 
694, 101 Am.  St.  474n;  S.  v.  Toohey, 
203  Mo.  674, 102  S.  W.  630;  Dobson 
V.  S"  46  Neb.  250,  64  N.  W:  956; 
S.  V.  Lax,  71 N.  J.  L.  386,  59  AtL 
18;  Ter.  Livingston, 13  N.  Mex. 
818,  84  Pac.  1021;  Aflkew  v.  U.  S., 
2  Okla.  Cr.  Ap.  155, 101 P: 121; 
Pace  V.  S.  (Tex.  Cr.  1894),  31 B. 
W. 173;  PhlUipfl  V.  S.  (Tex.  Cr. 
1896),  34  S.  W. 119;  Kennon  t. 
S.,  46  Tex.  Cr.  359,  82  S.  W.  518; 
Randolph  v.  S.  (Tex.  Cr.  1894),  81 
S.  W. 178;  PhilUpB  V.  S.  (Tex.  Cr. 
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1896),  34  S.  W. 119;  Kennon  v.  S., 
46  Tex.  Cr.  359,  82  S.  W.  618； 
Randolph  S.  (Tex.  Cr.  1899.  49 
S.  W.  691;  Pool V.  S"  61 Tex.  Cr. 
596, 103  S.  W.  892;  Orayely  Com^ 
86  Va.  396,  400, 10  S,  B.  431; 8. 
V.  Bums, 19  Wash.  62,  52  Pae.  816; 
Ingalls  V.  S.,48  Wis.  647,  4  N.  W. 
785. 

30.  Alabama.  Roberta  v.  8，  61 
Ala.  401;  Cooper  S"  63  Ala.  80; 
Green  v.  S"  68  Ala.  539;  Hender- 
son V.  S.,  70  Ala.  23;  White  v.  8., 
72  Ala.  195;  Allen  S.,  73  Ala.  23; 
Harris  v.  8"  73  Ala.  496;  Ross  v. 
S.,  82  Ala.  65,  2  So.  189;  Cooper  v. 
S.，  87  Ala.  135,  6  So.  803;  Thomp- 
son V.  RlohardBon,  96  Ala.  488, 11 
So.  728;  Smltli  v.  S., 138  Ala.  145, 
31 So.  806;  Black  v.  S" 1 Ala.  Ap. 
168,  56  So.  948;  Jackson  v.  S., 167 
Ala.  77,  52  So.  730. 

Arizona.  Territory  v.  Caalo, 1 
Ariz.  486,  2  P.  765. 

Arkansas.  Boykln  v.  34  Ark. 
443;  Shepherd  v.  S"  44  Ark.  39; 
Reed  v.  S"  54  Ark.  621, 16  S.  W. 
819;  Blankenship  v.  S.,  55  Ark. 
244;  Wiley  v.  8；  92  Ark.  686, 124 
S.  W.  249. 

California.  P.  v.  Swlnford,  67  Cal. 
86;  P.  V.  Williams,  67  Cal.  108;  P. 
V.  Velarde,  59  Cal.  457,  463;  P.  v. 
Titherington,  59  Cal.  598;  P.  v.  Hur- 
ley, 60  Cal. 74,  44  Am.  R.  65;  P.  v. 
Fagan,  66  Cal.  684;  P.  v.  Gutierrez, 
74  Cal. 81, 15  P.  444;  P.  v.  ain^ 


1698  New  Cbihinal  Pbocedubb.  §  740 

III  '  - 

to  the  well-wishes  of  our  jurisprudence,  who  examine  these 
cases,  and  who  remember  the  condition  of  the  law  on  this 
subject  fifty  years  ago,  to  note  that  very  little  now  remains 


74  Gal.  675, 16  P.  391;  P.  v.  Mate^ 
zuBkl, 11 Cal. Ap.  465, 106  P.  425. 

Connecticut.  S.  v.  Raymond,  46 
Conn.  345. 

Florida.  Young  v.  S.,  24  Fla.  147, 
8  So.  881;  McDonald  v.  S.,  56  FlfL 
74,  47  So.  485;  Clark  v.  S.,  59  Fla. 
9, 15,  62  So.  578;  Collier  v.  S"  56 
Bla. 11, 45  So.  758. 

Georgia.  Duckett  v.  8.,  65  Ga. 
369;  Smiley  v.  S.,  66  Ga.  754;  Davis 
V.  S.,  76  Ga. 16;  Johnson  v.  S.,  77 
Qa.  68;  Stevens  v.  S.,  77  Ga.  310,  2 
S.  B.  684;  Lovett  v.  S.,  80  Qa.  255， 
4  S.  E.  912;  Turner  v.  S., 114'  Ga.  45, 
39  S.  E.  863;  Bryant  v.  S.，  4'  Ga.  Ap. 
851, 62  S.  E.  540;  Wilson  v.  S.,  9  Qa. 
Ap.  297,  70  S.  E. 1126. 

Idaho.  S.  V.  Sanford,  8  Idaho  187, 
67  P.  492. 

Illinois.  Bennett  v.  P.,  96  111. 602 ； 
Frlederg  v.  P., 102  HI.  160;  Smith 
V.  P., 103  m.  82;  Miller  v.  P.,  229 
HI.  376,  82  N.  E.  391. 

Indiana.  Galvin  v.  8.,  93  Ind.  550; 
Wagner  v.  S., 107  Ind.  71, 57  Am. 
R.  79;  Mason  v.  S., 171 Ind.  78,  85 
N.  B.  776. 

画 owa.  S.  V.  Emerson,  48  Iowa, 
172;  S.  V.  Golden,  49  Iowa,  48;  S. 
V.  Hesians,  50  Iowa,  135;  S.  v.  Rich- 
art,  57  Iowa,  245, 10.  N.  W.  657;  S. 
V.  Kelly,  57  Iowa,  644, 11 N.  W.  635： 
S.  Buckley,  60  Iowa,  471, 15  N. 
W.  289;  S  v..  Hallett,  63  Iowa,  259, 
19  N.  W.  206;  S.  V.  Hopkins,  65 
Iowa,  240,  21 N.  W.  585;  S.  v.  Peter- 
son, 67  Iowa,  564,  25  N.  W.  780;  S. 
V.  Pennyman,  68  Iowa,  216,  26  N. 
W.  82;  S.  V.  Jordan,  69  Iowa,  506, 
29  N.  W.  430;  S.  V.  Griffin,  71 Iowa, 
372,  32  N.  W.  447;  S.  v.  Klrkpatrick, 


72  Iowa,  500,  34  N.  W.  301; S.  v. 
Frahm,  73  Iowa,  355,  35  N.  W.  451; 
S.  V.  Manley,  74  Iowa,  561, 88  N.  W. 
416;  S.  V.  Tucker,  76  Iowa,  232,  40 
N.  W.  726;  S.  T.  Klmes, 146  Iowa, 
346, 124  N.  W. 164. 

Kansas.  S.  v.  Stewart,  24  Kan. 
250;  S.  V.  Hoffman,  58  Kan.  700,  37 
P.  138;  S.  V.  DeueJ,  63  Kan.  811. 
66  P.  1037;  S.  V.  Herron,  64  Kan. 
363,  67  P.  861; S.  v.  McKinney,  IB 
Kan.  419,  91 P.  1068. 

Louisiana.  S.  v.  Kimble,  84  La. 
Ann.  392;  S.  v.  Qonsoulin,  88  La. 
Ann.  469;  S.  v.  Young,  41 La.  Ann. 
94'  6  So.  468. 

Massachusetts.  C.  v.  Deegan, 138 
Mass.  182;  C  v.  Johnson, 160  Mass. 
64,  22  N.  E.  82. 

Michigan.  Oabllck  v.  P..  40  Mich. 
292;  P.  V.  Walters,  76  Mich.  195,  42 
N.  W. 1105;  P.  V.  Taylor,  93  Mich. 
638，  53  N.  W.  777. 

Minnesota.  S.  v.  Miller,  45  Minn. 
521. 

Ml88l88lppf.  Payne  v.  S"  57  Miss. 
348;  Stokes  v.  S.,  68  Miss.  677; 
Alexander  v.  S.，  60  Miss.  953; 
Matthews  v.  S.,  61 Miss.  155;  Snow- 
den  V.  S.,  62  Miss.  100. 

Ml880uri.  S.  V.  Krleger,  4  Mo.  Ap. 
5^4-  S.  V.  Kelly,  9  Mo.  Ap.  512;  S. 
V.  Kelly,  73  Mo.  608;  S.  v.  Brown, 
75  Mo.  317;  S.  V.  Butterfield,  75  Mo. 
297;  S.  V.  Crank,  75  Mo.  406;  S.  v. 
Jennlngrs,  $1 Mo.  185,  51 Am.  R.  236; 
S.  V.  Jackson,  86  Mo. 18;  S.  v.  Ken- 
nedy, 88  Mo.  341; S.  V.  Beatty,  90 
Mo.  143,  2  S.  W.  215;  S  v.  Phelps, 
91 Mo.  478.  4  S.  W. 119;  S.  v.  Cas- 
tor, 93  Mo.  2«,  5  S.  W.  906;  S.  v. 
Warden,  94  Mo.  648,  8  S.  W.  283; 
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in  our  reports,  oi 
melted  before  infi 
ploded, ~ 

S.  V.  Warford, 106  Mo.  { 
322, 16  S.  W.  886;  S. 
Mo.  538,  20  S.  W.  239; 
120  Mo.  Ap.  490, 107  S 
Montana.  Ter.  v.  D< 
245, 14  P.  671; S.  V. 
Mont.  82， 105  P.  87;  S 

4  Mont  442, 109  P.  858 
Nebraska.    Smith  v. 

368,  22  N.  W.  780;  Kc 
Neb.  286,  63  N.  W. 134 

Nevada.  S.  v.  Cliffort 
38  Am.  R.  526. 

New  York.  P.  v.  Cn 
288,  32  Am.  R.  302;  Go 
82  N.  Y.  231;  P.  V.  W€ 
Y.  569, 19  N.  E.  279. 

North  Carolina.  S. ， 
N.  C.  675;  S.  V.  Rice,  8 
S.  V.  Jennett,  88  N.  C 
Weaver, 104  N.  C.  758. 
S.  V.  Bridgers, 114  N.  » 
B.  607. 

Oregon.    S.  v.  Hale, 

5  V.  Brinkley,  55  Ore. 
893. 

South  Carolina.  S.  v 
S.  C. 153,  65  S.  E.  20 

Tenne88ee.  Lucre  v 
148;  Cook  V.  S., 16  Lea, 

Texas.  Newton  v.  S. 
138  S.  W.  708;  Hampi 
Tex.  Ap.  468;  Conner i 
Ap.  455;  Beckham  v.  S. 
62;  Hernandez  v.  S.,  9 1 
Jernlgan  v.  S., 10  Te: 
Childress  v.  S., 10  Te 
Shelton  v.  S., 11 Tex.  A 
V.  S., 11 Tex.  Ap.  253; 
S., 11 Tex.  Ap.  275  r  Dre 
Tex.  Ap.  503;  Anderso 
Tex.  Ap.  576;  Pettlgre 
Tex.  Ap.  225;  Tmax  v. 
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§741.  Prima  Facie  Case ~ Burden  Shifting. ~ Formerly 
it  was  often  laid  down  that  when  the  corpus  delicti  has  been 
proved,  if  the  stolen  goods  are  shown  to  have  been  in  the 
possession  of  the  defendant  after or  recently  after ~ the 
theft,  the  burden  of  proof  reverts  to  the  defendant  to  ex- 
plain the  possession,  failing  which  he  must  be  convicted. 
Discordant  and  indistinct  views  were  expressed  as  to 
whether  the  presumption  was  of  law  or  of  fact"  Later 
and  more  enlightened  opinions  discard  this  doctrine,  in 
whatever  form  presented" 

§  742.  The  Possession  must  be  Recent ~ to  have  the  ef- 
fect we  are  considering"  And  all  deem  that  the  presxunp- 


Utah.  p.  V.  ClauBon,  2  Utah,  502. 

Vermont.  S.  v.  Daley,  53  Vt  442, 
38  Am.  R.  694. 

Washington.  S.  v.  Humason,  5 
Wash.  499;  S.  v.  Walters,  7  Wash. 
246;  S.  V.  Bliss'  27  Wash.  463,  68  P. 

West  Virginia.  S.  v.  Heaton,  23 
W.  Va.  773;  S.  v.  Reece,  27  W.  Va. 
375. 

Wisconsin.  S.  v.  Snell, 46  Wis. 
524, 1 N.  W.  225;  Ingalls  v.  S.,  48 
Wis.  647,  4  N.  W.  785;  Baker  v.  S., 
80  Wis.  416,  50  N.  W.  518. 

Wyoming.  Robinson  v.  S.， 18 
Wyo.  216, 106  P.  24;  Eads  v.  S., 17 
Wyo.  490， 101 P.  946. 

England.  Reg.  v.  McMahon, 13 
Cox,  C.  C.  275;  Reg.  v.  Hughes, 14 
Cox,  C.  C.  223;  Reg.  v.  Carter, 12 
Q.  B.  D.  522, 15  Cox  C.  C.  448. 

31. 2  East,  P.  C.  656;  2  Rus^. 
Crimes  (6th  Eng.  Ed.)  276;  S.  v. 
Weston,  9  ConiL  527,  25  Am.  D.  46; 
S.  V.  Brewster,  7  Vt.  118,  122; 
Knickerbocker  v.  P.,  43  N.  Y. 177 
(but  Bee  Stover  v.  P.,  56  N.  Y.  315) ； 
Dillon  V.  P.,  4  Thomp.  &  C.  203, 1 
Hun,  670;  S.  v.  Bruin.  34  Mo.  537; 
S.  V.  Gray,  87  Mo.  463;  S.  v.  Wll- 
UamB,  54  Mo.  170;  Foster  v.  S.,  52 


Miss.  696;  Mondragon  v.  S.,  33  Tex. 
480,  S.  W.;  Unger  v.  S.,  42  Miss. 
642;  S.  V.  Lange,  59  Mo.  418;  Greg- 
ory V.  Richards,  8  Jones,  N.  C.  410; 
S.  V.  Turner,  65  N.  C.  592;  S.  v. 腿, 
65  Mo.  84;  S.  V.  Graves,  72  N.  C. 
482;  Belote  v.  S.，  36  Miss.  96,  72  Am. 
D. 163;  S.  V.  Klmes, 146  Iowa,  346, 
132  N.  W. 180. 

32.  Cases  cited  to  the  last  sec- 
tion; Conkwright  v.  P"  35  111. 204 
(limited  in  Comfort  v.  P.,  54  HI. 
404)  ；  Watkins  v.  S.,  2  Tex.  Ap. 1Z; 
Martinez  v.  S.,  41 Tex.  164;  Thomp- 
son V.  S"  43  Tex.  268;  P.  v.  Brown, 
48  Cal.  253;  P.  v.  Noregea,  48  Cal. 
123;  P.  V.  Chambers, 18  Cal.  382;  P. 
V.  Ah  Ki,  20  Cal.  177;  Howard  v.  S., 
50  Ind.  190,  193;  Qabllck  v.  P.,  40 
Micti.  292;  Williams  v.  S.,  4  Tex. 
Ap.  178;  Stover  v.  P.,  56  N.  T. 
315,  318.  And  see  the  numerous 
more  recent  cases  cited  In  the  note 
before  tihe  last. 

33.  S.  V.  Floyd, 15  Mo.  349;  S.  v. 
Wolff, 15  Mo.  168;  Hughes  v.  S.,  8 
Humph.  75;  Hall  v.  S.,  8  Ind.  439; 
S.  V.  Graves,  72  N.  C.  482;  Gregory 
V.  Richards,  8  Jones,  N.  C.  410;  Reg. 
V.  Starr,  40  U.  C.  Q.  B.  268;  Beck  v. 
S"  44  Tex.  430;  Yates  v.  S"  37  Tex. 
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plain;  but  some  references  in  text-books  would  seem  to 
trace  it  to  Lord  Hale.  "I も，, he  says,  in  the  passage  re- 
ferred to,  a  horse  be  stolen  from  A,  and  the  same  day  B 
be  found  upon  him,  it  is  a  strong  presumption  that  B  stole 
him.  Yet 1 do  remember,  before  a  very  learned  and  wary 
judge,  in  such  an  instance,  B  was  condemned  and  executed 
at  Oxford  assizes;  and  yet,  within  two  assizes  after,  C，  be- 
ing apprehended  for  another  robbery  and  convicted,  upon 
his  judgment  and  execution  confessed  he  was  the  man  that 
stole  the  horse,  and  being  closely  pursued  desired  B,  a 
stranger,  to  walk  his  horse  for  him  while  he  turned  aside 
for  a  necessary  occasion,  and  escaped  ；  and  B  was  aDpre- 
hended  with  the  horse  and  aied  innocently.  ，，  a®  Surely 
nothing  further  need  be  said  to  satisfy  the  present  genera- 
tion that  it  is  fully  time  for  such  barbarous  folly  to 
cease. 

§744.   In  a  Larceny  of  Coin  or  Bank-notes, ~ of  the 

ordinary  denominations,  s-uch  as  pass  rapidly  from  hand 
to  hand,  the  inculpating  effect  of  recent  possession  is 
slight"  And,  in  wider  terms,  the  strength  of  this  evidence 
will  vary  with  the  nature  of  the  thing  stolen."   So — 

§  745. 1. All  the  Attending  Circumstances ~ should  be 
shown  in  connection  with  the  fact  of  possession."  And 一 

2.  By  the  Jury ~ all  should  be  taken  into  the  account" 
And,  however  much  or  in  whatever  way  the  court  may  in- 
struct and  admor.ish  them,  the  law  permits  them  to  give 
to  the  evidence  of  possession,  the  same  as  to  the  rest,  sim- 
ply such  weight  and  effect  as  to  themselves  appears  ； just;" 


39.  2  Hale,  P.  C.  289. 

40.  Rex  V.  Atkinson, 1 Crawf.  & 
Dix  C.  C. 161;  P.  V.  Gettyi  49  Cal. 
581;  Stover  v.  P.,  56  N.  Y.  315，  318; 
Reg.  V.  Smith,  3  Fost.  &  F. 123; 
Thompson  v.  S.,  58  Fla.  106,  50  So. 
507. 

41.  Rex  V.  Patridge,  7  Car.  &  P. 
551; S.  V.  Bniln,  34  Mo.  537,  541. 

42.  Jones  v.  S.,  26  Miss.  247; 
Engleman  v.  S.,  2  Ind.  91, 52  Am.  D. 


494;  C.  V.  Bell, 102  Mass.  163;  S.  v. 
Patterson,  78  N.  C.  470;  Black  v. 
S., 1 Ala.  Ap. 168，  55  So.  948. 

43.  Long  V.  S.' 1 Swan,  Tenn. 
287;  Curtis  v.  S.,  6  Coldw.  9;  Ivey 
V.  S.'  ^3  Tex.  425;  Allen  v.  S.,  42 
Tex.  517. 

44.  Ante,  §  740;  Thomas  v.  S., 
43  Tex.  658;  Bailey  v.  S.,  52  Ind. 
462,  21 Am.  R. 182;  S.  v.  Walker,  41 
Iowa,  217;  C.  V.  Randall, 119  Mass. 
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though,  more  or  less  contrary  hereto,  the 
various  cases  in  which  seemingly  the  court  p 
the  presumption  of  guilt  as  controlling  by 
their  personal  convictions.*^ 

§746.  Defendant  explaining— (Res  Oest 

covery  of  the  stolen  goods  in  the  possession 
ant  being  a  fact  in  the  case,  the  doctrine  of  t 
teaches  that  what  he  said  in  connection  with 
tioularly  on  its  being  made  known  to  him,  h 
either  sde,  especially  if  then  he  is  directly 
tion  charged  with  the  theft."  If  such  expla 
to  the  jury  reasonable,  and  it  is  not  shown  I 
tor  to  be  false,  its  weight  in  the  scale  for  hi 
considerable  ；  but  if  it  appears  unreasonable 


107;  C.  V.  Bell,  supra;  Davis  v.  S., 
50  MlBS.  86;  S.  V.  En, 10  Nev.  277; 
Barnes  v.  8.,  43  Tex.  9^;  Thompson 
V.  S.,  43  Tex.  268;  Price  v.  C.,  21 
Grat.  846;  Wilcox  v.  S.,  3  Helsk. 
110,  118;  Stover  v.  P.,  56  N.  T.  316; 
Reg.  V.  Langmead,  Leigh  &  CX  427, 
9  Cox,  C.  C.  464;  Graves  v.  S., 12 
Wis.  591,  693;  S.  V.  Williams,  2 
Jones,  N.  C. 194;  SartoiiotiB  v.  S., 
24  Miss.  602  (as  to  which,  how- 
ever, see  Jones  v.  8.,  30  Miss.  653, 

64  Am.  D. 175);  Hall  v.  S.,  8  Ind. 
439;  P.  V.  Carabln, 14  Cal.  438;  P. 
V.  Roderiquez, 16  Cal. Ap.  347, 116 
P.  ^86;  P.  V.  Gibson, 16  Cal.  Ap. 
358, 116  P.  987. 

45.  Ante,  §  741; S.  v.  Hill, 65  Mo. 
84  ( but  compare  with  S.  v.  Robblns, 

65  Mo.  443)  ；  Simpson  v.  S.,  4 
Humph.  456;  P.  v.  Caniff,  2  Ptir.  Cr. 
586;  C.  V.  Millard, 1 Mass.  6;  Hud- 
son V.  8.,  9  Yerg.  408;  Hudglns  v. 
8.,  26  Ga.  350;  Jones  v.  S.,  30  Miss. 
653;  S.  V.  Merrick, 19  Me.  398;  S. 
V.  Bennet,  3  Brev.  514;  Pennsyl- 
vania V.  Myers,  Addison,  320;  Jones 
V.  P., 12  m.  259;  S.  V.  Gray,  37  Mo. 
463,  465.  In  a  North  Carolina  case, 


« 


Gaston,  J.  adn 
From  necessity, 
mlt,  In  criminal 
cases,  presumptii 
in  criminal  case, 
to  such  evidence 
artificial  operat 
natural  tendency 
under  the  circu 
case."  S.  V.  Smi 
And  see  S.  v.  Kii 

46.  Vol. II,  § 
1126  (2);  ante,  §! 

47.  Harmon  v. 
54;  Shackelford i 
Shackleford  v.  S. 
Foster  v.  S.„  4  T( 
V.  S.,  41 Tex.  a 
43  Tex.  147;  S. 
64  N.  C.  594;  Res 
C.  C.  270;  Smith 
16  So. 12, 14;  H 
Ala.  33, 18  So.  2 
116  Ala.  445，  23 
S.,  41 So.  298, 147 
V.  S.,  28  Qa.  25 
8； 171 Ind.  78,  81 
Moore, 101 Mo.  3 
182. 
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if  it  is  shown  to  be  false,  it  will  bear  against  him  heavily." 
The  oourt,  in  administering  this  branch  of  the  law,  should 
nee  all  due  caution  to  prevent  the  defendant  manufactur- 
ing evidence  for  himself.**  And  his  explanations,  not  made 
in  connection  with  the  discovery  of  the  stolen  property, ― 
not,  therefore,  of  the  res  gestae, ― are  inadmissible  in  his 
behalf.""  Moreover,  possibly  there  is  a  State  or  two  where- 
in the  whole  doctrine  of  this  section  is  denied."' 


.; R«g.    Wash.  2S3, 


; Baker  ， 


48.   Ward  t.  8，  41 Tei 

T.  Hntfian, 1 Cox,  C.G.  176;  Reg.  t.  S.,  80  WIb.  416,  421.  BO  N.  W.  US. 
Braiu,  2  Oox,  C  C.  270;  Walker マ. If  the  «xpItiiation  createa  a  rcMW- 

28  Ga.  SH;  Ret.  r.  Smith,  2  able  dovbt  of  gnllt  the  Jury  sboiiU 

Car.  ft  K.  207;  S.  t.  Jonu,  8  Derr.  acquit    S.  v.  Peterson,  67  low*. 

ft  Bat  122;  C.  T.  Mfllard, 1 Hase.  664,    567,    25    N.  W.  TSO;  Orent- 

8;  Davla  t.  P., 1 Par.  Cr.  447;  Reg.  zinger  v.  S.,  81 Neb.  460,  46，,  48 

V.  Dlbler,  2  Cat.  ft  K.  S18;  Reg.  v.  N.  W. 148:  Clark  ».  8.,  SO  Tex.  Ap. 

Orowbnnt, 1 Car.  A  E.  870;  Reg.  402, 17  S.  W.  942;  Baker  t.  8, 


Tarlwoiigli r.  S—  US  Ala.  9S,  22  Bo.  Blaker  ， 

634;  P.  T.  Hurley,  60  CaL  74.  77,  N.  E. IC 

" Am.  GS;  Franklin  v.  S.,  8  Ga.  Ap.  341, 64  : 

842,  69  S.  B.  835;  Wsters  y.  P., 104  Iowa,  6i 
m.  E44,  54S;  8.  V.  HcKiDne;, ' 


'- Wilwm,  96 lawm, 
G6;  a.  T.  Cross,  9B 
. W.  614：  OIImOT* 


, Kim-    Crawford  ' 


ble,  B4  Lb.  Ann.  392,  395;  Com.  v. 
UcOortr, 114  Mass.  299;  S.  v.  Ho- 
sard,  U  Minn.  29S;  6.  t.  Miller, 


. 182;  S.  T.  Vinton,  220  Ho. 
9  8.  W.  370;  8.  T.  OuTln,  48 
r.  S6S,  Ze  8.  B.  BTO:  Oaria  t. 
Tex.  209,  210;  Hondragon  V. 
: Tex.  480:  Powell  v.  8., 11 
、p.  401,  403;  Johnaon  v.  S., 12 


Tex.  Ap.  E 
T.  8.,  «7 1 
Brood  t. 


60.  RoblnBon  v.  8.,  3  T 
487;  Powell T.  S.,  "  T 
Cameron  t,  8.,  44  Tex.  6B1 
deraon  t.  S.,  70  Ala.  23,  SE, 

72;  Carreker  t.  S.,  82  Oa, 
a.  E.  671;  a.  T.  McClaln, 18 
73, 106  N.  W.  376;  Lohrey  ， 


Taylor  v,  8.. 16 
6L  Haynard  ， 
S.  T.  Wlidom,  8 


Ap.  SS8,  ISO. 
, «  Ala.  as: 
. SU;  Tulmr 
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§746  a. 1. The  Posesssion— may  be  n( 

but  in  any  other  form;  as,  where  the  thing  i 
ant's  house.  Yet  such  questions  as  by  w 
whether  known  to  him,  and  the  like,  will en1 
sumptions  in  the  several  cases"  So ~ 

2.  The  Manner  of  Use. ~ as  whether  opc 
is  material  to  the  effect  of  the  possession" 

§  747. 1. In  Offenses  other  than  Larcen 

object  of  this  evidence  to  connect  the  defe 
proven  crime,"  it  is  equally  admissible  as  in 
To  illustrate, 一 

2.  Instances. ~ It  is  pertinent  in  burglai 
from  the  dwelling-house,*^®  in  shop-breaking 
be  in  receiving  stolen  goods"  Even  in  ] 
panied  by  robbery,  possession  of  the  fruits  o: 
be  a  fact  weighty  in  evidence" 


T.  S.,  42  Ala.  629.  Compare,  S.  t. 
Nelson  (Utah,  1911), 117  P.  71. 

52.  Lewis  V.  S.»  4  Kan.  296;  8. 
V.  Johnson,  Wlnst 1. 238,  86  Am. 
D.  434;  TurbevUle  v.  S.,  42  Ind. 
490;  S.  T.  Ldndsey,  78  N.  C.  499; 
S.  T.  WUkerson,  72  N.  C.  876;  Reg. 
T.  Banks, 1 Cox,  C.  C.  238;  S.  t. 
Bowers, 17  Iowa,  46;  8.  v.  Wohl- 
man,  84  Mo.  482,  86  Am.  D. 117. 
The  poBsesslon  must  be  personal 
and  ezclnglTe  and  with  an  asser- 
tlon,  express  or  Implied  ot  owner- 
ship by  defendant.  S.  v.  Castor, 
98  Mo.  242,  250,  6  8.  W.  906;  Clark 
V.  S"  80  Tex.  Ap.  402, 17  S.  W. 
942;  P.  T.  Hurley,  60  CaL  74,  75,  44 
Am.  €6;  Blaker  t.  S" 130  Ind.  203' 
205,  29  N.  B. 1007;  P.  v.  Wilson, 
7  App.  Dlv.  (N.  Y.)  326,  40  N.  Y. 
S. 107;  S.  V.  Lackland, 136  Mo.  26, 
S7  S.  W.  812;  S.  V.  Deyoe,  97  Iowa, 
744,  66  N.  W.  733;  Funderburg  v. 
8.  (Tex.  Cr. 1896),  84  S.  W.  613; 
P.  T.  WllBon, 161 N.  Y.  403,  46  N. 


B.  862;  Van  Str< 
m,  56  Pac.  901 
Ga.  Ap.  861, 62 

63.  Wafford i 
Minor  V.  8.,  66 
S.，  30  M188.  658, 

64.  Ante,  8  7: 

56.  Ante,  S  : 
12  Ohio  St  "6, 
Knickerbocker  v 
The  principle  8 
been  quite  clear 
learned  judge  In 
Cr.  447,  451. 

66.  Reg.  V.  S 
ft  Dlx,  C.  C.  87. 

57.  C.  V.  MUli 

58.  Reg.  V.  L 

C.  427,  9  Cox,  i 
Deer,  Leigh  ft  C 


69.  WIlUamB 
106. 
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n.  Other  Questions  of  Evidence. 

§748.   First   Some  General  Propositions  i 一 

The  Wealth  or  Poverty— of  the  defendant,  nnconneoted 
with  other  evidence,  appears  not  to  be  admissible.  But  ao- 
oompanied  by  some  special  fact,  such  ae  the  sudden  posses- 
aion  of  money"  his  poverty  may  be  pertinent  agw^st 
him; ，i and  bo  doubtless,  in  various  circumstauees,  will  be 
his  wealth  in  his  favor.  Yet  that  he  was  reputed  to  be  a 
person  of  property  was  in  one  case  adjudged  incompetent." 

§  749.  In  the  Larceny  of  One's  Own  Goods ~ from  an  of- 
ficer holding  them  on  legal  process,*^  his  knowledge  of  the 
seizure  must  appear,**  else  the  presumption  will  be  that 
he  took  them  under  a  claim  of  right. 

§  750. 1. Other  Disconnected  Larceniea~by  the  defend- 
ant, cannot  be  shown  as  ground  for  presuming  his  commis- 
sion of  the  one  on  trial.*"  But ~ 

2.  The  Possession  of  Other  Stolen  Goods ~ is  competent 
when  it  connects  him  with  the  transaction  of  which  he  is 
accused,  not  as  tending  to  prove  the  other  offenses,  but  this 
one."  And ~ 

' eo.  Perrln  t.  S.,  81 Wlfl.  136,  GO  see  P.  v.  WlIkeiuOD,  60  Hnn  (N. 
N.  W.  616.  T.).  582, 14  N.  T.  S.  827：  Eeatlns 

61.  C.  V.  Moatgomery, 11 Met  v.  P., 1G9  111.  4S0,  43  N.  E.  734; 
534,  46  Am.  D.  227;  S.  v.  Grebe, 17  AngllD  \.  S.,  G2  Tex.  Cr.  475. 107 
Kan.  458.  And  see  S.  v.  Cameron,  S,  W.  835;  S.  v.  Johnaon,  M  Waab. 
40  Vt.  6B5:  C.  T.  Qros^  99  Mass.    2S4.  78  Pac.  903. 

4SS;  Thompson  t.  S.,  G8  Fla.  106,       63.   New  Crim.  Law,  II.  {  791. 
60  So.  607.    Or  tbat  be  had  been       64.    S.  v.  Dewltt.  33  Ho.  571. 
paid  or  bad  borrowed  mtmer  taror-       65.   Vol. II,  {9 1130, 1U4;  Walker 
able.    Fowler  v.  S., 170  Alu.  flE.  54    v.  C. 1 Leigh.  574;  8.  v.  Danbert. 
So. 16  and  see  Dlmmick  v.  U,  8.,  70    42  Mo.  242;  8.  v.  Bates,  M  La.  Ann. 
C.  C.  Av 141. 136  F.  257.  849.  IB  So.  204;  Hawkins  y.  S.,  6 

62.  C.  T.  Stebblns.  8  Gray.  492,    Qa.  Ap. 109,  64  S.  B.  889. 

498;  Dorsey  v.  S- lift  Ala.  38,  20  M.  Tarborongta  t.  S，  41 Alft. 
Bo.  460;  Shrpp  t.  Com,  82  K7. 178,  406;  Wiley  T.  S.,  '  Coldw.  SO;  8. 
183,  1S4.  Identlt7  of  stolw  money  t.  Dltton,  48  Iovm,  677;  QUbnttb. 
see,  Runell  v.  8.  (Ala.),  S8  So.  t.  S-  41  Tsz.  667;  &  t.  Vtjun, IM 
291;  McDonald  t.  S.,  H  Fla.  74,  47  Ho.  480.'  87  S.  W.  HOB;  P.  t.  Bam, 
So.  48S.  As  to  proof  tliat  motwr  S6  Cal.  104,  S  P.  491; 8.  t.  Uoonb 
not  Identlfled  wM  fonitd  on  aeensed 101 Mo.  8U, 14  8.  W.  Ul; 8.  t. 
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3.  A  Contemporaneous  Theft, ~ when  it  a: 
the  one  on  trial,  may  be  admissible, . 

§  751.   Secondly.    Value  :— 

1.  Whenever  Material ~ is  the  question  of 
value  is  required  in  allegation,®®  it  must  be  i 

2.  The  Exact  Value, ~ we  have  seen,  is  noi 
der  our  statutes  essential;  but  the  inquiry  i 
things  were  worth  more  or  less  than  a  sum 


Weaver, 104  N.  C.  758, 10  S.  B.  486  ； 
P.  V.  Cunningham,  66  Cal.  668,  4 
P.  1144,  6  P.  700,  846;  Reg.  v.  Jones, 
14  Cox,.C.  C.  3;  Webb  v.  S.,  8  Tex. 
Ap. 115;  Tyler  v.  S.' 13  Tex.  Ap. 
205;  Reed  v.  S.,  54  Ark.  621， 16 
S.  W.  819;  Housh  V.  P.,  24  Colo.  262, 
50  Pac.  1036;  Com.  v.  Riggs, 14 
Gray  (Mass.),  376,  77  Am.  D.  333; 
P.  V.  Nagle, 137  Mich.  88, 100  N.  W. 
273;  S.  V.  Moore, 101 Mo.  316,  327, 
14  S.  W. 182;  S.  V.  Bates, 182  Mo. 
70,  81 S.  W.  408;  Gohoe  v.  S.,  82 
Neb.  744, 118  N.  W. 1088;  Ter.  v. 
Livingston, 13  N.  Mex.  318,  84  Pac. 
1021;  P.  V.  Hughes,  91 Hun  (N.  Y.)， 
354,  36  N.  Y.  S.  493;  S.  v.  White, 
89  N.  Car.  462,  466;  Penrlce  v.  S. 
(Tex.), 105  B.  W.  797;  Bonners  v. 
S.  (Tex.  Cr. 1896),  35  S.  W.  650; 
Hurley  v.  S"  36  Tex.  Cr.  73,  35 
S.  W.  371;  Watters  v.  S.  (Tex.  Cr. 
1906),  94  S.  W. 1038;  Lynns  v.  S., 
53  Tex.  Cr.  375,  111 S.  W.  729； 
Brown  v.  U.  S., 142  Fed. 1, 73  C.  C. 
A,  187. 

67.  Van  Musgrave  v.  S.,  28  Tex. 
Ap.  57;  Moore  v.  S.'  28  Tex.  Ap. 
377;  Links  v.  S,, 13  Lea,  701; S. 
V.  Kelley,  65  Vt  531, 27  A.  203; 
Holmes  v.  8.,  20  Tex.  Ap.  509.  Yet 
see  S.  V.  McGraw,  74  Mo.  573;  Queen 
V.  S., 108  Ala.  54, 18  So.  843;  Echols 
V.  S.,  41 So.  298， 147  Ala.  700;  P. 
V.  Tucker, 104  Cal.  440,  448,  38 


Pac.  195;  P.  V. 
163,  93  Pac. 103 つ 
111  App.  Dlv. ひ 
Y.  S.  917;  S.  V. ス 
335,  340;  Alezanc 
App.  406. 17  S. 
6 丄 7;  Buck  V.  S., 
83  S.  W.  387;  Br: 
Cr.  200,  91 S.  W. 
Ante,  §§  71 

Ante,  §  71 
68  Mo.  98;  Colli 
233;  Radford  v. 
Hall V.  S., 15  Te 
V.  S., 17  Tex.  A 
V.  S., 10  Tex.  Ap. 
S., 137  Ind.  474,  4 
N.  E.  271;  Whitel 
841;  Parker  v.  S 
So.  641;  Powell V. 
is  S.  E.  829;  Be 
Ga.  830,  31 S.  E. 
Kenney,  9  Gray  (〗 
son  V.  S.  (Tex.  C 
S.  W.  877.  Value 
be  proved  by  pare 
ing  them.  P.  v.  H 
(N.  Y.)  90,  93; 
East,  C.  L.  602;  £ 
Me.  218,  238;  Con 
Blnn.  (Pa.)  273,  2', 
441;  Williams  v. 
523,  31 S.  W.  40 
V.  S.，  24  Ind.  50 
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guishes  a  higher  from  a lower  punishment"  Where 
value  is  not  an  element  in  the  punishment^  it  need  not  be 
averred  ；  or  if  it  is,  it  need  not  be  proved"   HjBnce, 一 

3.  Further  of  Value. ~ To  convict  of  petit  larceny  re- 
quires no  proof  of  value,-  But  in  all  cases,  the  jury  must 
be  satisfied  the  goods  were  of  some  value;  this  being  an 
element  in  larceny."  That  they  were  so  requires  no  proof  ； 
the  jury  may  infer  it  from  having  inspected  the  articles,  or 
having  heard  them  described  by  the  witnesses" 

4.  The  Word  "Value" ~ is,  like  most  others  even  in  our 
legal  language,  slightly  variable  in  meaning.''*  But 一 

5.  The  Standard  of  Value, 一 for  our  present  inquiry,  is 
ordinarily  the  market  value  of  the  goods,  or  that  for  which 
the  like  goods  are,  at  the  time  and  place  of  the  theft,  com- 
monly in  the  markets  bought  and  sold."  But  there  are  val- 


70.  Ante,  §  716;  Miles  v.  S"  3 
Tex.  Ap.  58;  WiUiama  v.  P.,  24  N. 
Y.  405;  Pittman  v.  S., 14  Tex.  Ap. 
576;  Moore  v.  S.， 17  Tex.  Ap.  176; 
P.  V.  Harris,  77  Mich.  568;  S.  v. 
Davenport,  38  S.  C.  348;  Vande- 
grlft  V.  S., 151 Ala.  105,  43  So.  852; 
Com.  V.  Riggs, 14  Gray  (Mass.) 
376,  77  Am.  Dec.  333;  Herd  v.  U. 
S., 13  Okla.  512,  76  Pac.  291. 

71.  C.  V.  Burke, 12  Allen,  182. 

72.  S.  V.  Slack, 1 Bailey,  330. 
See  S.  V.  Walker, 119  Mo.  467,  24 
S.  W. 1011. 

73.  C.  Burke,  supra;  S.  v. 
Slack,  supra;  S.  v.  Gerrlsh,  78  Me. 
20. 

74.  New  Crim.  Law,  11,  §§  767 
(3),  768  (1);  Rex  v.  Phlpoe,  2 
Leach,  675;  Ayeni  v.  S.,  8  Ga.  Ap. 
305,  69  S.  E.  924. 

76.  C.  V.  Burke,  supra;  C.  v.  Mc- 
Kenney,  9  Gray,  114;  C.  v.  Lawless, 
103  Mass.  425;  S.  v.  Gerrlsh,  supra; 
Lane  v.  S.  (Tex.  Cr. 1894),  28  S. 
W.  202,  203;  Collins  v.  S.，  56  Tex. 
Cr.  385, 118  S.  W. 1038. 


76.  See,  for  a  meaning  different 
from  that  expounded  In  the  text. 
Chldester  v.  S.,  25  Ohio  St.  433. 

77.  S.  V.  Smith,  48  Iowa,  695; 
Coolidge  V.  Choate, 11 Met  79： 
Gardner  v.  Field, 1 Gray,  151, 54; 
Butter  V.  Baird,  5  Rich.  164;  White 
V.  Concord  Rid., 10  FoBt.  N.  H. 188; 
Thornton  v.  Campton, 18  N.  H.  20; 
McCracken  v.  West, 17  Ohio, 16; 
Gannon  v.  S., 18  Tex.  Ap.  172;  S. 
V.  James,  58  N.  H.  67;  Pratt  v.  S., 
35  Ohio  St.  514，  35  Am.  R.  617; 
Martinez  v.  S.» 16  Tex.  Ap.  122; 
P.  V.  Cole,  64  Mich.  238, 19  N.  W. 
968;  S.  V.  Rook,  42  Kan.  419,  22 
P.  626.  And  see  Yarborough  v.  S., 
41 Ala.  405;  Glover  v.  S.,  40  So. 
354, 146  Ala.  690;  S.  v.  Lewis, 144 
Iowa,  483, 123  N.  W. 168;  S.  v. 
Brown,  55  Kan.  611, 40  Pac  1001; 
Cannon  v.  S. ,18  Tex.  Ap.  172,  178; 
Keipp  V.  S.,  51 Tex.  Cr.  417. 108 
S.  W.  392;  P.  V.  Gilbert, 168  Mich. 
511, 128  N.  W.  766. 
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uable  things  the  subjects  of  larceny  not  marketab 
example,  a  second-hand  coffin"  and  the  same  con 
a  degree  but  not  fully  applies  to  second-hand  cl 
So  a  man's  portrait  of  his  deceased  father,  enht 
the  fact  that  he  has  no  other,  may  give  it  a  vain 
quite  beyond  any  market  test.®^  And  where  a  t 
a  value  to  the  owner,  though  to  no  one  else,  to  si 
larceny;  its  "value  as  to  the  rest  of  the  world" 1 
the  words  of  Grose,  J.,  "  immaterial. ，， Yet  tl 
cases  maintaining:  that,  in  fixing  the  grade  of  the 
the  value  merely  to  the  owner  is  not  the  standarc 
jury"  Under  facts  like  these,  it  is  easier  to  say 
not  right  than  what  is.  Probably  in  many  if  not 】 
cmnstances,  the  cost  of  replacing  the  article  wou 
value  in  larceny.  In  the  uncertain  condition  of  th( 
ities,  we  may  perhaps  derive  from  the  analogies  of 
— such,  for  example,  as  the  jury's  power  to  es1 
damage  to  one  ，8  Peelings  or  reputation, ~ the  rule  th 
a  thing  is  valuable  without  a  market  value,  or  a: 
like  standard  of  value,  all  the  circumstances  of  i 
the  victim  of  the  theft,  whether  pecuniary  or  othei 
be  laid  before  the  jnry,  who  thereupon  will  deten 
question  of  valne. 

6.  The  Value  of  Ooin  and  Treasury  Notes, ~ 

law,  is  a  question  of  law,  and  no  proof  thereof  is 
from  witnesses  ； "  though,  in  practice,  it  is  so: 


78.   S.  V.  Walker. 119  Mo.  467. 
Pratt  V.  S"  supra;    S.  ▼• 
Doepke,  68  Mo.  208,  30  Am.  R.  785. 

80.  lb.;  Prlntz  v.  P.,  42  Mich.  144, 
36  Am.  R.  437.  8  N.  W.  306;  S.  v. 
McDermet, 138  Iowa,  86, 115  N. 
W.  884. 

81.  Green  Boston,  etc.  Rid" 
128  Mass.  221. 

82.  Rez  V.  Clarke,  2  Leach,  1036, 
1039;  fl.  0.  nom.  Rex  v.  Clark,  Rues. 
&  Ry. 181;  Rex  v.  Ranson,  2  Leach, 
1090,  1093. 

83.  S.  V.  Smith,  supra;  Cohen  v. 


S.,  50  Ala.  108;  S.  v.  Doe[ 
P.  V.  Gilbert, 163  Mich.  I 
W.  756, 17  Det  Leg.  N.  9 
84.  Grant  v.  S"  66  Ala 
llns  V.  P.,  39  m.  233;  Dt 
63  Ala. 12;  Burrows  v.  & 
474,  45  Am.  St  210,  37 】 
McDonald  v.  S"  2  Ga.  A 
S.  B. 1067;  McDowell  v.  S 
373,  20  So.  864;  S.  v.  F£ 
Dak.  183,  186, 116  N.  W.  7： 
V.  S.,  3  Helsk  (Tenn.) 120 
ley  V.  S.»  3  Tex.  Ap. 163, 1( 
V.  S.,  86  Tex.  Cr.  205, 
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given.* 

7.  Ordinary  Bank-notes— are  not  quite  within  this  rule. 
Of  course,  the  jury  mnst  be  satisfied  of  their  genuineness; 
for  this  is  an  element  essential  to  their  value,*'  Proof  of 
the  corporate  existence  of  the  bank  is  sometimes  said  to  be 
necessary,  except  where  it  is  established  by  statutes  of 
which  the  court  takes  judicial  notice;  but  this  is  believed 
not  to  be  so  either  on  principle  or  on  the  better  authori- 
ties." It  is  commonly  enough  to  show  that  the  bank-bill 
is  genuine,  and  it  circulates  as  money;  ^  or,  that  the  defend- 
iBsed  it,  or  admitted  he  passed  it,  ——- 

D  be  justified  in  pres 
expressed  on  its  face.*"    Also  the  gen' 
bank-notes  may  be  inferred  from   their  circulating 
money."    The  evidence,  therefore,  need  not  be  such  . 
would 1)6  required  in  a  suit  to  recover  the  sum  due  < 


ant  passed 

jury  will  then  be  justified  in  presuming  that  it  was  of  the 
value  expressed  on  its  face.*"    Also  the  gennineness  of 


8.  In  Proof  of  the  Value  of  Chattels,— any  evidence  from 
which  the  jnry  can  infer  it  is  competent;     as,  what  the 


SowleB  T.  S..  52  Tex.  Cr. 
W. 178：  Ector  v.  S., 120  G 
S.  n.  816;  Joiner  t.  S., 12' 

8fi.   B.  T.  PorS.  il Wm. 


Carter, 113  N.  C.  639.  Value  of  ae- 
curitlee  not  proved  will  be  pre- 
Bumed  to  be  nominal.  P.  v.  Grlffln, 
38  How.  Pr.  (N.  T.)  475.  480; 
Whalen  t.  Com.,  90  Va.  544,  649, 19 
a.  B.  us;  Boosor  T.  &,  Bi  Neb.  B76, 
TIW.W' ま 

SC.  taw  T.  1 FK.  Or.f?;  S.  t. 
Sotiwn,  S  BttttUig.  PA 

87.  ABtei,  It  tHm;:  0<nMi 

u  jUa.  8»,  nMi 'i^mm 

88.  cmwfws  t,  1^ 
Ounrv.  a,  I  Snwd,  M;  C  T. 


bins,  8  Gray.  492：  HUdreth  v.  P.,  32 
lU.  36;  Corbett  T.  S.,  sapra.  And 
Bee  Jobmon  v.  P，  4  Denio,  SM. 

■  C:  i  VUi  Ca*.- 
2  Yn.  Om.  »tS; 
t  Sneed,  <11. 
^         S.,  Bupra  ；  Bagley 
S,  S i». 163,  167;  Jackson 


y.  mm, 

R.  tset  W 

II. 

Bl. HUdreUi 


Km,  697,  3S 
HanilUM も ew  WI^.IM, 


}■，  sapra;  ^tBi- 
mel  T,  S., 17  Oblo  Bt.  028：  HlKglns 
r.  Pi 7  Lane.  110;  Corbett  v.  S， 
Basra. 

B2.   S,  V.  Smart,  4  HIch.  356,  56 
Am.  D.  683. 

ftS.  Honatott  t,  S リ IS  Ai^  66; 
Ittr    Saddler  T.  8,  SO  Tax.  Ap.  US: 
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a  reasonable  doubt;  a  mere  preponderance  of  the  evidence 
not  being  adequate, 

§752.   Ownership  and  Owner's  Non-consent : ~ 

1.  Proved. ~ The  ownership  averred  *  must  be  proved, 
and  without  variance  in  the  name.^ 

2.  If  a  Corporation ~ is  laid  as  owner,  only  its  de  facto 
existence  need  be  shown  in  evidenced  Or  the  more  elab- 
orate proofs  de  jure  may  be  resorted  to  should  the  prosecut- 
ing power  choose, 

3.  Witnesses  and  Proofs. 一 The  alleged  owner  is  a  com- 
petent witness,®  but  not  to  the  exclusion  of  others,^®  It  is 
not  snfticient  that  he  thinks  he  has  lost  the  things.^^  his  testi- 


3.  S.  V.  Wood,  46  Iowa,  116;  S. 
V.  Blain, 118  la.  466,  92  N.  W.  650. 

4.  Ante,  8  718  et  fleq. 

6.  S.  V.  Furlong, 19  Me.  225; 
Jones  V.  C., 17  Grat.  563;  Gelger  v. 
S"  6  Neb.  645;  Bagley  v.  S"  3  Tex. 
Ap. 163;  Williams  v.  S"  4  Tex.  Ap. 
5;  Rltcher  v.  S"  3^  Tex.  643;  King 
V.  S.,  44  Ind.  285;  Bell  v.  S.,  46  Ind. 
453;  S.  V.  Robinson,  36  La.  Ann. 
964;  Rynes  v.  S.  (Ark.  1911), 137 
S.  W.  800;  S.  V.  James, 133  Mo.  Ap. 
300, 113  S.  W.  232;  S.  v.  RoBwell, 
158  Mo.  Ap.  338, 133  S.  W.  99;  S.  v. 
DeLuca  (Del.  1911), 77  A.  742;  Cole- 
bum  V.  S.  (Tex.  Cr.  Ap.  1911), 133 
S.  W.  882.  Ownership  unknown. 
Russell V.  S.,  97  Ark.  92, 133  S.  W. 
188. 

6.  Ante,  §§  718,  723;  Brown  v.  S" 
82  Tex.  124;  S.  v.  Bell, 65  N.  C. 
818;  Gabriel  v.  S.,  40  Ala.  357;  C.  ▼• 
Williams, 161 Mass.  442,  87  N.  B. 
871;  Johnson  v.  S.,  4  Tex.  Ap.  594; 
Blankenship  v.  8.,  55  Ark.  244, 18 
S.  W.  54;  Williams  v.  S.,  26  Tex. 
Ap.  131.  See  P.  v.  McCarty,  5  Utah, 
280, 17  P.  734';  Fletcher  v.  S"  97 
Ark. 1, 132  S.  W.  918;  S.  v.  Lackey, 
280  Mo.  707, 132  S.  W.  602;  Johnson 
V.  S.,  58  Tex.  Cr.  442, 126  S.  W.  597. 


Brands  on  cattle  are  evidenoe  of 
ownership.  S.  v.  Wolfley,  76  Kan. 
406,  89  Pac.  1046,  93  P&c.  387;  Ter. 
V.  Meredith, 14  N.  Mez.  288,  91 Pac 
731,  and  may  be  proved  orally.  Lock- 
wood  V.  S.  (Tex.  Cr.),  26  S.  W. 
200;  Eisner  v.  8.,  22  Tex.  687, 
688，  3  S.  W.  474;  Tittle  v.  8，  80 
Tex.  Ap.  597,  599, 17  S.  W. 1118; 
Sapp  V.  S.  (Tex.  Cr.  Ap.  1903) »  77  S. 
W.  456;  P.  V.  Romero, 12  Cal.  Ap. 
466, 107  P.  109,  or,  if  recorded  by  a 
certificate.  Thompson  v.  S"  26  Tex. 
Ap.  466,  476,  9  8.  W.  760;  Brooke  v. 
P.,  23  Colo.  375,  48  Pac.  502;  Areola 
V.  S.,  40  Tex.  Cr.  51, 48  S.  W. 196; 
S.  V.  Cotterel, 12  Ida.  572,  86  P.,  527; 
S.  V.  Rice,  62  Kan.  868,  63  P.  737; 
Lowry  v.  S., 118  Tenn.  220,  81 S.  W. 
373. 

7.  Smith  V.  S.,  28  Ind.  321;  P.  v. 
Barric,  49  Cal.  342. 

8.  C.  V.  Whitman, 121 Mass.  861. 
And  see  McCamey  v.  P.,  88  N.  Y. 
408,  38  Am.  R.  456. 

9.  S.  V.  Furlong,  supra. 

10.  Lawrence  v.  S.,  4  Yerg.  145. 
And  see  Free  v.  S., 13  Ind.  324. 

11.  Barnes  v.  P., 18  IlL  52,  65 
Am.  D.  699. 
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agent  or  his  owner  mast  be  called  to  the  non-consent,"  the 
better  doctrine  accepts,  as  adequate  in  law,  oiromnBtantial 
evidence  and  the  testimony  of  other  witnesses."  The  own- 
er's declarations,  snbsequeut  to  the  alleged  larceny,  are 
but  hearsay,  and  are  not  adnuBuble.^* 
§763.  Fourthly.  The  Production  of  the  Stolen  Thing ト 
L  If  In  PoBBession  <tf  the  Officen  of  the  Law「tli6  stolen 
ing  may  be  exhibited  to  the  jury,  and  the  witness  may 
ve  it  in  his  hands  wliile  delivering  his  testimony."*  But 
■esence  in  court  is  not  legally  necessary.  Even ~ 


22.  McMabOD  T.  S.,  Bupra;  Brak- 
Ine  V,  S.,  Bnpra;  Traftoa  T.  6 
Tex.  Ap.  480;  Foster  v.  8，  i  Tex. 
Ap.  246;  Welsh  r.  B.,  ，  Tax.  Ap. 
4U;  Rax  T.  Allm. 1 Moody,  1E4; 
Rex  T.  Hazy,  a  Car.  ft  P.  468； 
Sohulti  T.  S.,  20  Tex.  Ap.  SOS.  And 
aee,  as  to  the  principle,  C.  v.  James, 
1 Pick.  875;  Hoasb  t.  P.,  24  Colo. 


201.  207;  Qeorge  t.  U.  S.  (Okla.), 
97  Pac.  1062,  or  aUtemwta  by  ao- 
cused,  P.  V.  Dean,  68  Hun  (N.  T.)， 
N.  T.  B.  749,  ve  competent 
OpportunltT  to  steal  turnlahed  by 
owner,  Warner  v,  S"  72  Ga.  745, 


only  Bee  It,  but  examine 

%  magnlfylnE  glass.  Short 
Ind.  376;  P.  v.  Tipton,  73 


■  B.  816;  Carroll  ' 


； Nlzon  V.  S.,  89 
P.  1049：  George  ， 


neceeeary,  Moore  v.  Com., 
(Va.),  701,  706;  Splttorfl  ， 


Clark,  27  Utah,  55,  74  Pac 
tbougb  permissible.  Lied  better  t 


S.  T,  Skinner,  29  Ore.  599,  46  Pac. 
368:  S.  T.  Faulk,  22  S.  Dak.  1S3, 
Ilfi  N.  W,  72;  Wllaon  v.  S.,  4E  Tex, 
76,  78,  23  Am.  602;  Files  v.  S.,  36 
Tex.  Cr.  206,  36  S.  W.  93;  Jordan 
T.  Bl Tex.  Cr.  64«, 10*  S.  W. 
900；  B.  T.  Wong  Quons.  "  Wuli. 
93,  67  P.  366. 

as.  Sooed  t.      4  Tex.  Ap. 
Besreb  Ttf IM  imm  BSIM  T.  8^  f 


to  produce  Btolen  property.  The 
article  mnBt  be  Identified,  Bucta- 
anan  v.  S., 109  Ata.  7, 19  So.  410： 
which  ii  tor  tbe  Jury,  Hooten  t.  S« 
63  Tex.  Cr.  S, 108  B.  W.  651 An 
opliilw  w  to  fdanUtr  tB  ttmpUtialt, 
m^tmusi  T.  Bl Ta&  A«.  |SB»  If 
B.  W. ，は： &  T.  Loekwood.  R  Vt 
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2.  Sufficient  in  Degree— mnst  be  the  evidence,  ade- 
quately covering  the  entire  allegation.^" 


0««ta«>.  Tbe  defendant'B  acts  Mid 
dedaraUoni  an  admlMlUe  or  not 
In  bli  fiiTor,  aecor^iiig  u  tber  ue 
of  the  res  setbK^  or  othenriM.  8. 
T.  Sbermer,  66  Uo.  SS;  Haddoz  T. 
So  41 Tex.  205;  Dlzon  t.  S.,  2  Tex. 
Ap.  530;  Foster  t.  P" 18  HIcb.  366; 
S.  V.  Dellwood.  S3  La.  Ann.  1228. 
Ab  to  tbe  admlBston  ot  bli  act>  and 
dedaratloiia  against  Um,  lee  Sbaw 
T.  8.,  3  Sn«ed,  86;  S.  Barton, 19 
Mo.  227;  P.  T.  Williams,  24  MIcIi. 
166;  Wtlto  V.  3., 11 Tex.  769.  773; 
8.  V.  Carter,  72  N.  a  99. 

Foot-prlntt.  GBmpbell t.  8.,  66 
Ala.  SO;  a.  V.  Reed,  89  Uo.  168, 170, 
1 S.  W.  22S;  Biyaa  8.,  74  Gk.  S93, 
3 & 4：  Holier  V.  8.,  89  Qa.  «3,  434,  IS 
S.  B.  ESS. 

Wagon-traoks.  S.  v.  Folwell, 14 
Kan.  106. 

AtMcandlno  with  prooaedt.  C. 
Y.  Hard, 123  Mass.  438. 

Slgni  and  Tokens.  The  court 
mar  refuBe  to  compel a  wltnesi  to 
disclose  what  he  knows  of  the  slgHB 
and  token き of  a  class  of  thieves. 
S.  V.  WllBOn,  S  Iowa,  407. 

Person  bIvIiib  Information.  So, 
from  cons 1 derations  of  public 
policy,  the  witness  from  whom  the 
property  wm  stolen  will  not  be  re- 
quired to  dlcloM  the  names  of  thoso 
on  whom  Infarmation  be  took  steps 
agslnit  the  defendant  a.  t.  Soper, 
IS  He.  3>3,  83  Am.  D.  6S6. 

Sttll  0th 省 r  Quiatloni-  For  other 
qoeetlone  of  evidence,  see  Bennett 
T,  S.,  52  Ala.  370;  S.  t.  Kellerman. 
It  Kan.  13G;  S.  v.  Staples,  47  N.  H. 


IS;  P.  T.  RobleB,  S4  CaL  691： a 
•  AjulB, 16  Onr.  187;  Debta  T. 
， 4S  Tax.  'SO:  Bag, マ. HUdttcb. 


Semple, 1 Leacb,  420,  424,  2  Bu 
P.  C.  691;  OriggB  T.  S.,  G8  Ala.  4SI 
29  Am.  R.  762;  P.  t.  Horrlgan, 1 


SS.  For  evidence  soffleleiit  and 
Insufficient  In  Uw  to  Jnntlr  a  con- 
viction, see  S.  V.  Watson,  7  S.  0. 
87;  S.  T.  PrltchJer,  54  Mo.  424;  Rag. 
V.  Starr,  40  U.  C.  Q.  B.  268;  Reg.  t. 
Walker,  Dears.  280,  6  Cox,  C.  C. 
BIO,  26  Eng.  L.  ft  Eq,  G6Si  Qardlnsr 
T,  8.,  33  Tel.  692;  Thurm&n  t. 
33  Tex.  6S4;  HcCourt  v.  P，  84  N.  T. 
eSS;  U.  S.  T.  VSmenoa,  t  McLmui, 
Mt;  HcHenrr  t.  8-  40  Tml  «：  8. 
V.  VlnBon,  63  N.  C.  S36;  FItU  &, 
3  Tex.  JLp.  210;  Hintw  t.  S-  61 Oa. 
301;  Hoore  v.  9^  S  Tex.  A  p.  S60: 
Smith  T.  S.,  2  Tex.  Ap,  477：  Walker 
V.  S.,  3  Tex.  Ap.  70;  Brown  t,  3 
Tex.  Ap.  139  ;  Maclno  t.  P" 12  Hon. 
127;  8.  T.  Hunt,  46  lowa,  678;  S.  t. 
Da-ria,  9  Vrootn,  176,  20  Am.  R.  867; 
Moore  t.  S.,  40  Ala.  49;  B.  v.  Free- 
man, 72  N.  C.  631;  Jon«a  ，.  Si S 
Tax.  Ap.  575：  8.  v.  Hltehanw.  98 
N.  C.  689,  4  8.  B.  26;  Crotftett  t.  8, 
14  Tex.  Ap.  228;  Denmark  v,  8.,  68 
Ark.  576,  26  9.  W.  867;  Jolmios  t. 
S., IS  Tex.  Ap.  878;  S.  t.  Summera, 
38  Minn.  324;  Clark  y.  S.,  7  Tex. 
Ap.  67;  Blankensblp  t.  S.,  6  Tex. 
Ap.  218;  Sbnltz  v.  S，  6  T«.  Ap. 
390;  Blanford  v.  IIS  Qk.  824,  4S 
S.  B.  207;  S.  T.  Hatcta,  SS  Wash. 
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§  757.  With  Us, ― this  statute  is  early  enough  in  date  to 
be  common  law.  Kilty  deems  it  to  have  been  of  force  in 
Maryland  till  superseded. ぬ It  is  not  in  the  list  by  the  Penn- 
sylvania judges,*^  probably  being  omitted  from  some  spec- 
ial cause.  Later  legislation  in  England  has  taken  its  place  ； 
and  so  it  has  generally  with  ub. 

§758.  How  the  Statutes  are  construed : ― 

1.  Being  Remedial, ― their  construction  should  be  lib- 
6ral"  Hence, 一 

2.  Taken  in  Exchange. ~ If  the  thief  has  bought  with 
the  stolen  things ~ for  example,  stolen  bank-bills ~ other 
personal  property,  their  owner  may  maintain  trover  for  the 
latter.as  Or,  on  conviction,  the  court  will  order  restitution 
of  this  property  instead  of  the  original  stolen  things.'®  That 
the  owner  can  tlms  follow  the  stolen  goods  into  land  has 
been  both  affirmed  37  and  denied" 

§  769.  What  Larcenies. ~ It  is  perceived  that  the  statute 
of  Hen.  8  by  its  terms  extends  both  to  simply  larcenies,  and 
to  the  compound  ones,  including  robbery;  yet  to  no  indict- 
able takings  which  are  only  misdemeanor.** 

§760.  Neglect  to  prosecute. ~ It  appears  that  one  may 
debar  himself  of  his  rights  under  this  statute  of  Hen.  8，  by 
dilatoriness  and  neglects  in  the  prosecution  of  the  offender. 
For  the  statute  has  the  words,  "in  like  manner  as  though 


32.  Kilty  Rep.  Stats.  160. 

33.  Report  of  Statutes,  3  Blnn. 
599. 

34.  Stat  Crimes.  S§ 120,  192; 
post,  §  761 (2);  Golightly  v.  Rey- 
nolds, Lofft,  88. 

35.  Golightly  v.  Reynolds,  su- 
pra; Lance  v.  Cowan, 1 Dana,  195. 
And  see  Scattergood  v.  Sylvester, 
15  Q.  B.  606;  Horwood  v.  Smith,  2 
T.  R.  750;  Glmson  v.  WoodfuU,  2 
Car.  &  P.  41. 

36.  Lance  v.  Cowan,  supra;  Rex 
V.  Powell, 7  Car.  &  P.  640.  And  see 
Rex  V.  Rooney,  7  Car.  &  P.  515. 


The  Massachusetts  court  has  de- 
nied this.  C.  V.  Boudrie,  4  Gray, 
418.  As  to  which,  see  a  note  to  this 
section  in  the  2d  Ed. 

37.  Newton  v.  Porter,  5  Lans. 
416. 

38.  Campbell  v.  Drake,  4  Ire.  Eq. 

39.  Ante,  § 198;  Rex  De 
Veaux,  2  Leach,  586;  s.  c.  nom. 
Rex  V.  Deveaux,  2  East  P.  C.  789, 
839  ；  Parker  v.  Patrick*  5  T.  R. 175. 
See  Robinson  v.  Dauchey,  3  Barb. 
20. 
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by  aotioiL  Even  a  Bale  in  the  English  market  overt  does 
not  change  this.  A  fortiori,  a  pawnee  cannot  hold  them 
(against  the  true  owner." 

belonging  to  him,  not  the  prosecutor's,  fomid  in  the  pos- 
session of  a  convicted  felon." 

5.  No  other  Court ~ than  that  before  which  the  convic- 
tion took  place  can  order  the  restitntioiL" 

§  763.  Statutes  in  some  of  our  States ~ are  in  forms  dif- 
fering from  the  English  and  ordinary  American  ones" 

n.    The  Verdict. 

§764. 1. In  the  First  Volume, — is  explained  the  gen- 
eral doctrine  of  the  verdict  in  criminal  cases^"  And ~ 

2.  The  Simple  Finding  of  * '  Guilty '  '—convicts  the  de- 
fendant of  all  that  in  the  indictment  is  well  alleged  against 
him"  Hence, ~ 

3.  Value. 一 On  a  charge  of  stealing  articles  of  values 
specified,  it  affirms  both  that  the  defendant  stole  every  one 
of  themes  and  that  their  several  values  were  as  averred. 
Therefore  this  form  of  verdict  is  adequate."  But ~ 


47.  BuTgesB  V.  Coney,  Trem.  P. 
C.  315;  Reg.  V.  Stancliffe, 11 Cox  C. 
C.  318;  Scattergood  v.  Sylvester, 
15  Q.  B.  506;  Reg.  v.  Sargent,  5 
Cox  C.  C.  49^.  See  Rex  v.  Stanton, 
7  Car.  &  P.  431. 

48.  Reg.  V.  London,  Ellis,  B. 
ft ま 609  ;  8.  c.  nom.  Reg.  v.  Pierce, 
Bell C.  C.  235,  8  Cox  C.  C.  344. 

49.  Reg.  T.  London  (Law  Rep.), 
4  Q.  B.  .  371; B.  c.  nom.  Walker 
London, 11 Cox  C.  C.  280.  And  see 
Isaacs  V.  S.,  23  Md.  410;  SulllTan  v. 
Robinson,  89  Ala.  618. 

50.  See  C.  v.  Henley, 1 Va,  Cas. 
145;  Locke  S.,  82  N.  H. 106;  Gil- 
bert V.  Steadman, 1 Root,  403;  C. 

Smith, 1 Mass.  246;  Jones  v.  S" 
18  Ala.  163.   As  to  Iowa,  see  S.  v. 


Williams,  61 Iowa,  617. 16  N.  W. 
586.  In  Texas,  there  is  a  proTlsloiL 
for  reducing  the  punishment  after 
a  voluntary  return  of  the  stolen 
things.  Owen  v.  S.,  44  Tex.  248; 
Ingle  V.  8" 1 Tex.  Ap.  307;  Brill  v. 
S., 1 Tex.  Ap.  572;  Allen  v.  S., 12 
Tex.  Ap.  190. 

51.  Vol. 11, lOOOa-1016. 

52.  lb.  § 1005a  (2)  ；  English  S" 
29  Tex.  Ap.  174;  P.  ▼•  Peres,  87  Cal. 
122,  25  P.  262;  P.  MannerB,  70 
Cal.  428, 11 P.  643;  Lynch  8.,  9 & 
Ark.  168, 128  S.  W. 1058;  Grant  v. 
S" 126  Ga.  281, 54  S.  E. 182. 

63.   S.  V.  SomervUle,  21 Me.  20. 

54.  Smith  v.  S，  60  G&.  430,  431; 
Cook  V.  S.,  49  Mtos.  8  ( ezplainingr 
some  cases,  sudb  as  Shines 


omitting  snob  finding  is  erroneous  and  to  be  set  aside."  But 
where  the  purpose  of  the  statute  is  merely  to  enable  the 
court  to  give  restitution  of  the  property  or  a  judgment 
against  the  defendant  for  its  value,  he,  not  being  injured 
by  the  omission,  cannot,  acoording  to  what  is  justly  held 
in  Alabama,  complain.** 

§  767. 1. If  the  Proven  Values  are  Leaa— thtm  alleged, 
yet  are  soffioient  to  sustain  the  grade  of  offense  and  pnniBh- 
ment  covered  by  the  indictment,  it  is  within  explanatiouB 
already  given,  to  say  that  the  jury  may  find  the  verdict 
which  the  proofs  juBtify.**  And ~ 

2.  If  Fart  only  of  Hu  Goods— alleged  to  have  been  atplen 
are  proved,  the  verdict  may  be  simply  gnilty,  nnless  the 
dumnntion  affects  the  grade  of  the  offense  and  punish- 
ment"  Yet  we  have  a  case  holding  that  on  proof  only  of 
the  part,  it  is  error  for  the  judge  to  tell  the  jnry  they  may 
return  a  general  verdict  of  guilty,  though  the  ptmi^unent 
is  the  same  for  tlie  part  as  for  all.  For  the  distinction,  it 
was  said,  would  become  important  on  an  application  for 
the  restitution  of  the  stolen  property;  and  it  was  so  also 
for  some  other  reasons."  And ― 

§768. 1. Practical  Considerations. ― There  are  other 
cases  mnoli  in  accord  with  the  general  view  last  stated  ； 
resting,  perhaps,  on  special  provisions  of  statutes;'*  yet 
showing  that  it  may  not  be  practically  juet  to  take  verdicts 
whereby  a  much  heavier  weight  of  guilt  will  appear  to  rest 
on  the  defendant  than  was  proved.  In  a  case  where  this 
appears  so,  the  judge  can  by  some  available  direction  avoid 
the  evil. 

69.  Ante,  i  595;  AmBtrong  v.  62.  lb.;  Alderaon  t.  8,  J  Tex. 
8.,  eupra;  Holmes  v.  S.,  68  Neb.     Ap. 10;  Hsrver  S3  Or«t.  941. 

297,  78  N.  W.  641:  Kellar  v.  Davis,  S3.  S.  t.  SbmerrUle,  SI M. 
69  Neb.  494,  96  N.  W. 1028.  64.    S.  t.  Wlndman,  Ghms,  7S; 

60.  Jones  v.  S., 18  Ala.  16B,  1G7;  s. マ. sunten.  2  Nott  ft  HcC.  441; 
Case  V.  S.,  26  Ala. 17.  s.  v.  Kenh, 1 Stroll.  362:  S.  T. 

61.  Ante,  ||  718,  TBI;  MoCorkle    Herring, 1 Brov.  169. 
T.  8i 14  Ind.  89.    And  see  S.  v. 

Bnnten,  S  Nott  ft  HcC.  Ml. 
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Labceny 


2.  It  Several  Articles ~ are  alleged  to  hav( 
the  jury  should  all  be  satisfied  of  the  defends 
to,  at  least,  spme  particular  one,  to  justify  a 
diet  of  guilty" 

§  769. 1. For  Further  Views— as  to  the 

reader  is  again  referred  to  the  first  volume.^® 
responsive  to  the  allegations,  in  a  way  affirmat: 
the  defendant  guilty" 

2.  Por  Petit  Larceny ~ a  conviction  may  I 
indictment  for  grand  larceny  ；  even,  if  the  ju 
trary  to  the  evidence.^®  But  on  an  indictment 
two  for  the  larceny  of  the  same  goods,  if  the  j 


65.  So  the  majority  of  the  Eng- 
lish judges  held  where  the  charge 
was  the  larceny  of  great  numbers 
of  each  one  of  all  the  current  coins. 
The  proof  showed  a  stealing  of  coin 
in  general,  but  it  did  not  particu- 
larize the  denomination  of  any  one 
coin.  The  judge,  to  save  the  ques- 
tion of  law,  told  the  Jury  they  might 
find  a  verdict  of  guilty.  If  satisfied 
that  the  defendant  stole  money  "con- 
sisting of  some  of  the  coins  men- 
tioned in  the  Indictment,  although 
they  could  not  saay  which."  The 
majority,  in  an  opinion  delivered 
by  Alderson,  B.,  Erie,  J.,  dissenting, 
held  this  to  be  wrong.  Reg.  v. 
Bond, 1 Den.  C.  C.  517,  4  Cox,  C.  C. 
231, 3  Car.  ft  K.  337.  It  seems  to 
me  quite  plain  that  the  majority 
were  right  The  law  requires  the 
allegation  to  be  specific  as  to  the 
thing  stolen,  and  the  finding  to  be 
responsive  to  the  charge.  To  sim- 
plify this  question,  let  us  suppose 
the  accusation  to  be  of  stealing  a 
saddle  and  bridle;  and  six  of  the 
jury  to  be  satisfied  that  the  de- 
fendant stole  the  saddle,  and  left 
the  bridle  untouched,  while  six  be- 


lieve that  he  took 
did  not  touch  the 
the  twelve  do  not 
opinion  that  he  sto 
that  he  stole  the  bi 
stole  both.  Or, 11 
that  the  defendant 
and  six  are  satlsfle 
that  A Is  alive,  wal 
and  six  that  B Is  a 
streets,  Is  the  opi: 
. among  the  twelve  t】 
that  B  is  dead,  o】 
dead  ？ 

66.  Vol. II,  § 10( 
StebblDs,  8  Gray, 
Iowa,  540;  Shaw  v. 
McEntee  v.  8.,  24 
V.  P.,  2  Abb.  Ap.  83. 

67.  Warren  v. 
(Iowa),  106;   S. 1 
C.  209;  S.  V.  Howa 

68.  S.  V.  Bennet 
3  Brev.  515.  And 
1 Mill,  29;  S.  V.  M 
498;  Stroup  v.  C, 
754;  Doty  v.  S.,  6  B 
Spurgln, 1 McCord, 
S.,  66  Ala.  468. 
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each  stole  all,  they  cannot  reduce  the  value  as  to  one  and 
not  as  to  the  othw,  declaring  the  one  gnilty  of  petit  larceny 
and  the  other  of  grand;  because  this  would  be  repugnant.** 

m.   Other  Questions. 

§  770. 1. ELiewhere^in  the  first  volume,'"  and  in  an- 
ottier  place  in  this  chapter,"  we  saw  what  is  the  county 
for  the  prosecution." 

2.  Other  Question— of  practice  are  explained  in  the  first 
voltune. 


C9.  8.  T.  WllBon.  S  MoOord,  IS7. 
Th«  MbnriBs  torn  of  Oi»  vardlet 
!■ laiA  adoquta:  *V〜 the  Jnrr. 
find  ths  prlaoner,  Bldi'd  FotnOca- 
ter,  snntr  of  pattr  laroanr" 
Polndexter  t,  O,  •  RuUL  MT. 

70.  Vol  I,  •  «  at  n«,  St.  «. 

71.  Ante,  |  717. 


72.  And  MO  RSE  T.  Slmmonds, 
I  Hoodr*  MS;  P.  T.  Hanflymu. 1 
Dailo,  W;  Sac  '•  mtOay, 1 
Moodr 蠱 R.  R4.  Am  to  tmtar  in 
on«  Stata  or  coantr  ud  th*  goods 
carried  bj  the  tUef  Into  anottier, 
■M  New  Crlm.  Law,  I,  || 1S7-143; 
ante^  I  727：  Vol.  I,  ||  59,  60. 


CHAPTEB  OXXXVn 


LARCENY,  COMPOUND. 

II      771.  Introduction. 
772-774,  General  Doctrine. 
775-776a,  Larcenies  by  Particular  Clas 
777-779.  From  Particular  Places. 
780.  From  the  Person. 

Consult— the  places  referred  to  Introducing  e.  39. 

§  771.  How  Chapter  divided.— We  shall co】 
General  Doctrine;  n.  Larcenies  by  Particulj 
Persons  ；  HI.  Larcenies  from  Particular  Pla( 
cenieB  from  the  Person. 


I.  The  General  Doctrine. 

§772. 1. A  Compound  Larceny — is  a la 

vated  by  some  attendant  fact  which,  in  law, 
enormity"  Hence, — 

2.  The  Indictment— for  it  consists  of  the  a 
ample  larceny,  enlarged  by  averring  the  s 

stm, — 

§773. 1. A  Statute ~ is  sometimes  in  ten 
construed  to  create  a  new  larceny  throughoi 
the  compound  one.  Then  the  indictment  shou! 
low  the  statute.  Thus, 一 

2,  For  Robbing  a  Mail-bag  of  Letters,— tl 
was  in  an  Irish  case  held  good,  though  it  omi 
mon law  averment  of  asportation;  for,  the  jn 
"the  statute  constituted  a  new  species  of  off, 
not  refer  certain  acts  to  a  known  species  of  c 
this  indictment  covered  entire  the  statutory 

73.  New  (Mm.  Law,  II,  SS  892,  Bv. (19tli  Bd.),  3S 
893.  424,  433-441,  444-44 

74.  Dir.  ft  P.,  S  683.    See,  for  U.  S.,  2  Colo.  186; 
forms,  lb.,  SS  684400;  8  Chit  Crlm.  ton,.  7  B.  ft  C.  463. 
Law,  984-988;  Archb.  Crlm.  PL  A  76.    Rex  y.  Rot 

61. 

(1725) 
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§  774.  The  Evidence— consists  of  proving  the  larceny, 
as  shown  in  a  preceding  ishapter,  and  the  special  fact. 

II.  Larcenies  by  Particular  Classes  of  Persons^ 

§  775.  Where  a  Clerk  or  Servant— of  the  owner  of  the 
goods  is  the  thief— as,  in  England,  under  7  &  8  Geo.  4，  c. 
29,  §  46  (re-enacted  in  24  &  25  Vict.  c.  96，  §  67)，  providing 
a  special  punishment  if  he  "shall  steal  any  chattel,  money, 
or  vajuable  security,  belonging  to  or  in  the  possession  or 
power  of  his  master," ~ it  is  good  to  say  that  on,  etc.,  at, 
etc.,  A  "was  clerk  to  B，，，  and  afterward  while  he  was  such 
clerk  on,  etc.,  at，  etc.,  certain  specified  goods,  of  specified 
values,  "of  and  belonging  to  the  said  B,  his  master,"  as 
in  simple  larceny,  "then  and  there  feloniously  did  steal, 
take,  and  carry  away."" 

§  776.   The  Evidence ~ must  show  the  legal  relation  of 
clerk  and  master/^  and  the  master's  relation  to  the  goods 
that  is,  his  ownership,  possession,  or  power  over  them.  To 
which  should  be  added  the  ordinary  proofs  in  larceny. 

§776  a.  Larcenies  by  Post-office  Employees ~ and  em- 
bezzlements by  thorn  are,  as  to  both  indictment  and  proofs, 
within  the  like  principles" 

III.   Larcenies  from  Particular  Places. 

§  777.  Breaking  into  a  Church ~ and  stealing  "therein 
any  chattel"  was  in  England  made  specially  punishable  by 
7  &  8  Geo.  4,  c.  29,  § 10  (re-enacted  in  24  &  25  Vict.  c.  96, 
§  50).  And  it  was  good  to  aver  than  on,  etc.,  at，  etc.,  the 


76.  Archb.  Crim.  PI. &  Bv. 10th 
Lond.  Ed.  194,  19th  Ed.  383;  Dir. 
&  F.,  §584.  And  see  Rex  v.  Somer- 
ton,  7  B.  &  C.  463. 

77.  Ante,  S  341;  New  Crlm.  Law, 
II,  §S  332-351;  Stat.  Crimes,  §  271; 
Rex  V.  Haydon,  7  Car.  &  P.  445： 
Quarman  v.  Burnett,  6  M.  &  W.  499. 

78.  Rex  V.  SullenSp 1 Moody, 
129;  Rex  V.  Murray, 1 Moody,  276. 


79.  U.  S.  V.  Patterson,  6  McLean, 
466;  U.  S.  V.  Okie,  6  Blatch.  516: 
U.  S.  V.  LawB，  2  Low.  115;  U.  S.  v. 
Jenther, 13  Blatch.  335;  U.  S.  v. 
Taylor, 1 Hughes,  514;  U.  S.  v. 
Winter, 13  Blatch.  333;  U.  S.  v. 
Lancaster,  2  MeLean,  431;  Farnum 
V.  U.  S., 1 Colo.  309;  U.  S.  V.  Clark, 
Crabbe,  584;  Goodwin's  Case, 1 
Lewin,  100. 
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§780 


2.  Some  Questions  of  Evidence ~ and  variance  have  aris- 
en, presenting  nothing  not  obvioti&w 

87.    Reg.  T.  WilUnflon, 10  Cox  N.  Y.  656;  Wilson  t.  S"  supra;  Hall 

C.  a  868;  King  t.  S.,  64  Cku 184;  P.,  89  Mich.  717. 

P.  T.  Morrlgan,  29  Mich.  4;  De  Gau-  For  Lewdness,  lea  Bawdy-lioiiBe: 

lite  T.  8.,  81 Tex.  82;  Fantifgan  t.  Bxposure  of  Feraon,  etc  And  lea 

8t  66  Ga. 167;  P.  t.  Wiggins,  92  yarioiu  titles  in  Stat  Crimei. 


CHAPTER  CXXXVIII. 


UBBL  AND  SUNDER. 

t 暴 781,78!!.  iBtrodaction. 

783-  794.    Indictment  generallj  and  for 
794a-798.  Indictment  BpeclaOr  a 
799-  804.    The  Evidence. 

806-  808a.  Questlona  of  Practice. 

807-  811.    Oral  Worda. 

Consult ~ tor  the  law  of  this  offense,  New  Crlm,  Law,  II,  W  906-949. 
For  fbrma  and  the  like.  Dir.  A  F.,  a  617-«39.  And  see  tor  miscellaneous 
questloiiB,  the  Indexes  to  this  eerlea  of  books. 

§  781.  There  are  Helpful  Analogies— between  civil  and 
criminal  suits  for  libel,  some  of  which  will  be  suggested  as 
we  proceed,  and  others  will  occtu"  to  the  reader. 

§  782.  How  Chapter  divided.— We  shall  consider,  I.  The 
Indictment  generally  and  for  libelling  Individuals;  TL  The 
Indictment  specially  as  to  other  Forms  of  Libel;  HI.  The 
Evidence;  IV.  Questions  of  Praotioe;  V.  Oral  Words. 

I.  The  Indictment  genercMy  and  for  UbeUng  Individuals. 

§783. 1. Criminal  Prosecntions— for  libel  were  more 
used  in  former  times  than  now;  and  then  paBsioD  and  preju- 
dice greatly  influenced  the  allegations.  So  that  the  prece- 
dents for  it  in  our  books  are  not  in  general  modern;  add 
they  contain  more  or  less  that  is  alike  needless  and  to  good 
taste  offeuMve.  Thus, 一 

2.  Old  Rubbish. ~ In  former  times  it  was  the  common 
way  for  the  indictment  to  charge  that  the  defendant  made 
the  publication  "not  having  the  fear  of  God  before  his  e 
but  being  moved  by  the  instig;  ——― 
most  of  our  precedents  aver  that  he  did  it ' 
arms," ― words  not  only  useless,"  but  ridiculously  map- 
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propriate"  Then  we  have  a  sort  of  introductory  maledic- 
tion of  the  defendant,  still  retained  in  our  forms;  as,  in  the 
late  expurgated  editions  of  Archbold,  it  is  set  down  for 
the  pleader  to  say,  after  the  manner  of  former  ages,  that 
the  defendant,  "contriving,  and  unlawfully,  wickedly,  and 
maliciously  intending  to  injure,  vilify,  and  prejudice  one 
B,  and  to  deprive  him  of  his  good  name,  fame,  credit,  and 
reputation,  and  to  bring  him  into  public  contempt,  scandal, 
infamy,  and  disgrace,"  did,  etc.,  proceeding  to  allege  the 
doings  and  intent  which  in  law  constitute  the  offense.**^ 
Plainly  this  introduction  is  useless, 92  hence  the  better  prac- 
tice is  to  omit  it. 

3.  The  Substantial  Allegations ~ may  be  that  on,  et6,， 
at,  etc.,  A  did  unlawfully  and  maliciously  write  and  pub- 
lisli"  of  any  concerning  one  X,  and  of  and  concerning  [here- 
set  out  the  facts  necessary  to.  a  due  understanding  of  the 

of  it],  a  false,  scandalous,  and  malicious  libel  [adding,  if 
the  pleader  chooses,  "in  the  form  of  a  book,"  or  "in  the 
form  of  a  hand-bill,"  or  "in  the  form  of  a letter,"  etc.,  but 
nothing  of  this  is  believed  to  be  necessary],"  of  the  tenor 


90.  Dir.  ft  F.,  SS  43,  44.  It  hafl 
been  held  unneceBsary  in  an  Indict- 
ment for  criminal  libel  to  allege 
that  the  language  as  set  out  tends 
to  hold  the  party  up  to  hatred  and 
contempt.  P.  v.  Fuller.  238  IlL 116, 
87  N.  E.  236. 

91.  Archb.  Crlm.  PI.  ft  Ev. (19th 
Ed.).  915.  All  the  late  editions  of 
this  work  of  Archbald's  are  by  other 
editors.  In  his  New  Crlm.  Pro.  316, 
the  author  himself  omits  this  alle- 
gation. 

92.  Ante,  §§  304  (2),  401 (1), 
note;  Coleman  v.  South  wick,  9 
Johns.  45,  6  Am,  D.  263.  The 
modern  statutes  providing  that  the 
indictment  may  state  the  offense 
in  ordinary  language  so  that  a  per- 
son of  common  understanding  may 


know  what  Is  Intended  is  appll* 
cable  to  criminal  libel  or  defama- 
tion. Butler  V.  S.' 162  Ala.  71, 50 
So.  400;  Brooke  v.  8., 164  Ala.  5$, 
45  So.  622.  See  S.  v.  Mitchell, 132 
N.  C. 1033,  43  S.  B.  938. 

93.  It  is  not  unfrequently  added 
here,  "and  cause  and  procure  to  be 
written  and  published."  These 
words,  when  thus  coupled  to  the- 
others  by  "and,"  are  not  legally  ob- 
jectionable. They  do  not  make  the- 
count  double.  But  it  la  practically 
better  to  omit  them.  Vol.  I,  Si* 
434  (3)  436;  Vol. II,  S  486;  ante, 
§§  224,  438,  647. 

94.  See  S.     Dowd,  39  Kan.  412; 
P.  V.  Stark, 136  N.  Y.  638,  32  N.  EL 
1046;  Rattray  v.  S.,  61 Miss.  377： 
Crowe  V.  P.,  92  111.  231;  In  r» 


following  [or,  if  not  all  the  libelous  publication  is  to  be 
given,  say,  "one  part  whereof  is  of  the  tenor  following," 
setting  ont  the  words,  with  the  needful  mnneiidoes;  "an- 
other part  whereof  is  of  the  tenor  following,"  and  so  on], 
setting  out  the  words  and  figures  accurately,  and  explain- 
ing them  by  innnendoes  when  necessary;  he,  the  Baid  A, 
then  and  there  well  knowing  the  said  scandalous  and  malic* 
ious  libel  to  be  false,  an  averment wMch  would  seem  not 
to  be  neoessary.*' 

§TO4, 1. The  Name  of  the  Person  libelled, ~ it  is  per- 
ceived, is  alleged  more  nearly  after  the  maimer  in  forgery  " 
than  in  larceny;  as,  if  the  libel  is  on  numbers  of  persons, 
the  names  of  all  are  not  indispensable." 

2.  No  Addition  or  Place  of  Resideiioe— need  be  given." 
But— 

3.  A  Libel  charginir  Hiscondnct  in  Offioe—shotild  aver 
the  official  character.' 

4.  "Write"— "PubliBh ノ' 一 It  snffioes  to  eay  that  the  de- 
fendant published  the  libel,  not  adding  that  he  wrote  it.' 
The  effect  of  the  word  "write"  alone  is  not  so  clear  on  the 
authoritieB.  In  principle,  it  ia  not  good;  but  it  is  good  to 


KowUflb7.  n  CaL ISO,  U  P.  S9S: 
B.     Hclnttwta.  «S  N.  0. 7M. 

9S.  Hunt  T.  Bennett, 19  N.  T. 
178.  176;  S.  T.  Barnes,  32  He.  6S0; 
Rove  T.  Roach, 1 H.  ft  8.  804. 

H.  Ardtb.  Crlm.  PL  *  Dr.  ut 
■npv  Arehb.  New  Orlm.  Pro.  vt 
rap.:  3  Chit  Crlm.  Law,  nt  rop.; 
Dir.  tt  v.,  I  ns,  when  R  geiiwal 
form  of  tbe Indictment  and  multi- 
tudes of  authorities  we  given.  C. 
V.  MorKan,  107  Haai.  199;  Tabart 
Tipper,  I  Camp.  SEO,  3B3;  Reg. 
T.  Tat«a, 12  Cox  C.  C.  283,  4  Bns. 
Rep.  (28：  Lake  t.  King, 1 Saund. 
Wmg.  Ed. 120  and  note;  Anony- 
mons.  Tram.  P.  0.  U;  Rex  t.  Home, 
Cowp.  $72. 10  How.  BL  Tr.  661} 
lAwion  T.  Hlcki,  88  Ala.  m,  81 


Am.  D.  «;  B«M  T.  S8  AlL  MX 
SS  Am.  R,  $S7;  Htf.  T.  Umulow, 
18»6, 1 Q.  B.  768：  P.  JaCkman. 
«6  Mich.  269.  66  N.  W.  809；  RoUn- 
aon  T.  8.,  108  Hd.  644,  n  A.  48S. 
S«e,  alw,  P.  y.  FarsonB, 168  Mich. 
329, 17  Dot.  Leg.  N.  780, 128  N.  W. 
226. 

97.  Ante,  tt  420.  »4. 

98.  Rex  V.  Giiffln,  7  Mod.  197： 
S.  T.  Heacock. 106  lowi, Ul, 7t 
N.  W.  654. 

89.  Ante,  |  606  ud  note,  71， 
(3)  ；  a  T.  Buhm,  U  H«.  BSO;  a  T. 
Varaey, 10  Cub.  401. 

1. Rex  Y.  Hatfield,  4  On.  *  P. 
244. 

S.  Taylor  t.  4  Oft.  U;  Sax  ▼■ 
Hunt.  S  Camp.  SO. 
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aver  that  he  wrote  the  libel  with  intent  to  publish  it.a  So, — 

6.  Delivered  only  to  Person  libelled.— In  law,  it  is  an 
offense  simply  to  write  a libel  of  one  and  send  it  to  him,  not 
making  it  known  to  any  third  person  ；  *  yet  the  indictment 
shouia  add  the  defendant's  intent  to  provoke  the  one 
libelled  to  a  breach  of  the  peace.*^ 

§  785.  Colloquium. 一 It  must  always  be  averred,  either 
in  terms  or  by  their  equivalent,  that  the  libellous  words 
were  "of  and  concerning"  the  defamed  person.^  And — 

§786.  "Of  and  concerning"  the  Subject— should  be 
added,  not  always,'^  but  where  the  words  to  appear  affirma- 
tively complete  and  full  as  a libel  must  be  contemplated 
in  connection  with  some  extrinsic  fact  or  matter,  to  which 
they  refer,  or  of  which  they  are  the  subject,  or  which  other- 
ivise  is  essential  to  a  comprehension  of  their  import  ；  and 
this  averment  should  be  direct,  not,  for  example,  in  the 
form  of  an  immendo.s  Now,— 


3.  New  Crlm.  Law,  II,  §§  926, 
？ 927,  948,  949. 

I  New  Crim.  Law,  II,  §  927; 
:S.  V.  Lund,  80  Kan.  240, 101 P. 
1000. 

5.  Vol. II,  §  521 (2),  note;  Rex 
V.  Wegener,  2  Stark.  246;  Hedges 
V.  S.,  5  Humph.  112.  See  S.  v. 
Armstrong, 106  Mo.  395,  27  Am.  St. 
361, 16  S.  W.  604;  Wilcox  v.  Moon, 
64  Vt.  450,  33  Am.  St  936;  Reg.  v. 
Adams,  22  Q.  B.  D.  66, 16  Cox  C. 
C.  544. 

6.  S.  V.  Brownlow,  7  Humph. 
^3;  Rex  V.  Marsden,  4  M.  &  S. 164; 
S.  V.  Henderson, 1 Rich.  179.  And 
see  Ellis  v.  Kimball, 16  Pick.  132; 
Wilson  V.  Hamilton,  9  Rich.  382; 
-S.  V.  Elliott, 10  Kan.  Ap.  69,  61 P. 
981;  Com.  V.  Swallow,  8  Pa.  Super. 
Ct.  539.  See,,  for  words  adjudged 
adequate  as  an  equivalent,  Taylor 

S.,  4  Ga. 14.  For  words  adjudged 


not  to  be  an  equivalent,  see  Rex 
Marsden,  4  M.  ft  S. 164. 

7.  Croswell  v.  Weed,  25  Wend. 
621; S.  V.  OBbom,  54  Kan.  473.  38 
P.  572;  S.  V.  Lomack, 130  Iowa,  79, 
106  N.  W.  386;  Com.  v.  Duncan,  31 
Ky.  L. 1277， 104  S.  W.  997. 

8.  S.  V.  Neese,  N.  C.  Term.  R. 
270;  S.  V.  Henderson, 1 Rich.  179; 
S.  V.  Atkins,  42  Vt.  252;  Miller 
Maxwell, 16  Wend.  9;  Davis 
Davis. 1 Nott  &  McC.  290;  Wilson 
V.  Hamilton,  9  Rich.  382;  Chenery 
V.  Goodrich,  98  Mass.  224;  Good- 
rich V.  Davis, 11 Met  473,  480： 
Caldwell  v.  Raymond,  2  Abb.  Pr. 
193;  Rex  V.  Home,  Cowp.  672，  4 
Bro.  P.  C.  368;  Rex  v.  Rossewell. 
2  Show.  411;  P.  V.  Jackman,  96 
Mich.  269,  55  N.  W.  809;  S.  v.  Pulit- 
zer, 12  Mo.  Ap.  6;  S.  V.  Spear, 13 
R.  I,  324. 
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tenor.  This  averment  is  essential."  In  England  the  Court 
of  Queen's  Bench  sustained  an  indictment  charging  sim- 
ply the  publishing  of  "a  certain  indecent,  lewd,  filthy,  and 
obscene  libel,  to  wit,  a  certain  indecent,  lewd,  filthy,  bawdy, 
and  obscene  book,  called  'Pmits  of  Philosophy,'  thereby 
contaminating, '，  etc.,  the  public  morals;  setting  out  no 
words,  and  averring  no  reason  for  the  omission.*"  Tliis 
decision  was  reversed  on  appeal.  The  appellate  court  oon- 
sifited  of  three  judges,  the  American  doctrine  was  not  be- 
fore it,  nor  Id  any  form  was  the  idea  of  alleging  the  too 
great  obsc^ty  in  excuse;  but  the  judges  were  emphatic  in 
deeming  that  justice  requires  the  words  equally  of  obscene 
—―         '  tntial  i    " " " 


as  of  other,  and  that  nothing 

"  " "*cial  record.' 


of  a  cause  can  pollute  the  judicii 

§  791.  Not  the  Whole  Libel, 
the  pros 

if  the  defendant 


only  B 

isecutor  will  rely  on  at  the  trial  need  I 


ted, ] 
！ eital 


other  parts  qualify  those  re- 
Hence  the 


186  of  the  parts 


16.  C.  T.  Tarbox, 1 Cush,  66;  S. 
T.  Brown,  27  Vt.  619;  C,  v.-  Holmes, 
17  Ma».  336;  McNalr  v.  P.,  89  01. 
441;  P.  T.  HaUenbeck.  62  How.  Pr. 
S02;  S.  V.  HKTWSrd,  83  Ho.  »»； 
Bates  T.  U.  S， 11 Mb.  70;  V.  B.  t. 
Clarke,  40  Fed.  326;  McNalr  v.  P.. 
8B  ni. 441; B.  T.  Smltb, 17  R.  I.  371; 
P.  T,  Hallenbeck:  2  Abb,  N.  Caa.  66. 
And  see  S.  v.  HanBon,  23  Tex.  232; 
S.  V.  Smttb,  7  Lea,  249;  U.  S.  v. 
Watmn, 17  Fed.  14S;  Puller  v.  P., 
»  in.  188：  S.  T.  Pennington,  B  Lea. 
SOS;  p.  T.  Olrftrdfn, 1 Uteb.  SO. 
From  the  last  cited  case,  even  the 
averment  of  tbe  excuse  might  seem 
not  to  be  required.  But  this,  if 
meant, li  contrary  alike  to  the  oUier 
declalons  and  to  correct  principle. 

16.   Reg.  T.  Bndlantli, 2  Q.  B.  D. 


17.  Bradlaugh  v.  Reg,  8  Q.  B.  D. 
607;  Broofce  t.  S., 1G4  Ala.  M,  45 
So.  622.  The  reasoning  In  Rex  t, 
Carllle,  8  B.  &  A は 187,  not  on  thla 
exact  qnesUon,  SMtna   In  accord 


Weir  T.  Hoas,  6  AIl  881;  HoComliB 
V.  TntUe.  6  BlacU.  481;  Rnthsrtord 
V.  Evans,  i  Bine  461, 4  Car.  ft  P. 
74. 

10.  C.  v.  Harmon,  ，  Onj,  tSi: 
R«x  T.  Lambert,  2  Camp.  898.  And 
see  Rex  t.  Johnson,  2  Show.  488; 
Walker  t.  Brogden, 19  C.  B.  d.  b. 
65.  In  ttlB  way,  the  trial  Is,  and 
It  should  be  In  fact,  upon  the  en- 
tire writing,  not  upon  a  part.  Moro- 
head  T.  Jones,  2  R  Honr.  SIO,  3C 
Am.  D.  600.  This  may  «v«n  eztasd 
to  othjer  papers,  to  wU«lt  the  wrtt- 
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^ven  will  be  fatal  at  the  hearing" 
not  constitute  a libel,  the  defect  ca: 
other  parts.2i 

§  792. 1. Correctly— must  the  pi 
recited.ss  We  have  seen  what  is  t 
introducing  them" 

2.  For  a  Foreign  Language ~ we 

§  793.  An  Innuendo ~ is  an  explai 
meaning"  It  charges  no  fact,  and 
being  sustained  by  evidence.^^  Aft 
colloquium  and  elsewhere,  has  si 
things  he  desires,  he  then  introduce! 
the  libellous  words,  when  it  will  be 
standing  of  them,  the  expression  "m, 
this  is  called  an  imniendo.  AUegii 
adds  to  nor  qualifies  any  previous 
for  example,  a  word  has  two  signii 
ceding  averments  have  laid  the  foi 

Ing  refers.  Rex  v.  Slaney,  5  Car.  & 
P.  213. 

20.  Cartwrlght  v.  Wright,  5  B. 
&  Aid.  615.  And  see  Bell  v.  Byrne, 
13  East,  654. 

21.  C.  V.  Snelllng,  Thacher  Crlm. 
Cas.  318.  Proof  of  more  words  than 
set  out Ib  do  variance,  S.  v.  Lund,  80 
Kan.  240, 101 P.  1000.  See  Miller 
V.  8.,  81 Ark.  359,  99  S.  W.  533. 

22.  Archb.  Crlm.  PL  &  Ev. (10th 
Lond.  Ed.)  525,  referring  to  Wright 
V.  Clements,  3  B.  &  Aid.  503;  Ta- 
"bart  V.  Tipper, 1 Camp.  350;  Cart- 
wright  V.  Wright, 1 D.  &  R.  230. 

23.  Ante.  §  783  (3);  Archb.  ut 
sup.;  Lake  v.  King, 1 Saund.  Wms. 
Ed. 120  and.  note;  Tabart  v.  Tipper, 
1 Camp.  350,  363. 

24.  Vol. II,  S  664;  Zenoblo  Ax- 
tell,  6  T.  R. 162;  Rex  v.  Peltier.  28 
How.  St.  Tr.  529;  Klene  v.  Ruff, 1 
Iowa,  482;  Hlckley  v.  Grosjean,  6 


Blackf. 
Ap.  420 
25. 1 
8.  c.  no 
Raym. 
V.  Hor】 
stein  V, 
Van  Ve 
211; Bl 
Pr.  446, 

26.  g 
Van  V€ 
211, 224 
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27.  J 

28.  I 
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claimed,  the  innuendo  may  say  that  this  is  the  one  meant" 

§794.  No  Innuendo  is  required ~ if  the  meaning  and 
application  of  the  words  claimed  to  be  libellous  are  plain" 

of  extrinsic  facts  is  necessary  in  explanation,  there  must 
be  an  inmiendo,  the  effect  whereof  is  to  connect  those  facts 
and  the  libelous  words,  unless  other  allegations  supply  the 
connection"  Whether  or  not  the  meaning  of  the  libel  is 
that  stated  in  the  innuendo  is  a  question  of  fact  for  the 
； jury"  So  that  where  the  inmiendo  is  purely  explanatory, 
not  going  beyond  what  is  alleged,  whether  necessarily  in- 
troduced or  not,33  the  jury  must  be  able  to  give  to  the  libel, 
or  enough  of  it  to  constitute  an  offense,  the  jneaning  which 
the  pleader  does,  to  justify  a  conviction.'**  On  the  other 
hand,  an  innuendo  introducing  new  and  superfluous  mat- 
ter, as  or  repugnant  and  insensible"  may  be  rejected  as  sur- 
plusage.87 


29.  Gosling  v.  Morgan,  32  Pa. 
273;  Griffiths  v.  Lewis,  8  Q.  B.  841; 
Boydell  v.  Jones,  4  M.  ft  W.  446; 
Woods  V.  S.,  58  Tex.  Cr. 103, 124 
S.  W.  918. 

30.  Rex  V.  Home,  Cowp.  672, 
678;  Woolnoth  v.  Meadows,  5 
East,  463,  469;  Gage  v.  Shelton,  3 
Rich.  242;  S.  v.  Koiintz, 12  Mo.  Ap. 
511; S.  V.  Conklin,  47  Ore.  509，  84 
P.  482;  Benton  v.  S.,  59  N.  J.  L.  551. 
36  A.  1041;  McKie  v.  S.,  37  Tex. 
Cr.  544,  40  S.  W.  305;  Kelly  v.  S., 
24  Ind.  Ap.  639,  57  N,  E,  257. 

31. 1 Chit  PI.  407;  Goldstein  v. 
Fobs,  6  B.  &  C. 154;  Clement  v. 
Fisher,  7  B.  &  C.  459;  Rex  v.  Mars- 
den.  4  M.  &  S. 164;  Williams  v. 
Gardiner, 1 M.  &  W.  245;  Smith  v. 
Gaffard,  33  Ala.  168;  Brlttain  v. 
Allen,  3  Dev.  167;  Lindsey  v.  Smith, 
7  Johns.  359;  S.  v.  O'Hagan,  73  N. 
J.  L.  209,  63  A.  95. 

32.  S.  V.  Smlly,  37  Ohio  St  30, 
41 Am.  R.  487.  See  S.  v.  Mott, 16 
Vroom,  494. 


33.  But  see  Gage  v.  Shelton,  Z 
Rich.  242. 

34.  Smith  v.  Carey,  3  Camp.  461; 
Day  V.  Robinson, 1 A.  &  E.  554, 
558;  Sellers  v.  Till, 4  B.  &  C.  655; 
Pnidhomme  v.  Eraser,  2  A.  &  E. 
645  ；  note  to  Craft  v.  Boite, 1 Saund. 
(6th  Ed.)  241,  243,  243a,  and  other 
cases  there  cited;  Dottarer  v. 
Bushey, 16  Pa.  204. 

35.  Roberts  v.  Cambden,  9  East, 
93;  Wilner  v.  Hold,  Cro.  Car.  489; 
Thomas  v.  Croswell, 7  Johns,  264, 
272,  5  Am.  D.  269;  S.  v.  Farley,  4 
McCord,  317;  Barnes  v.  S.，  88  Md. 
347,  41 A.  781. 

36.  Smith  V.  Cooker,  Cro.  Car. 
512. 

37.  Further  of  Innuendo.  Quefh 
tions  under  this  head  so  often  em- 
barrass a  practioner  that  I  propose 
to  add  a  few  illustrations  from 
Archbold.  Thus:  "In  an  action  on 
the  case  against  a  man  for  saying 
of  another  *he  has  burnt  my  barn/ 
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II.  The  Indictment  specially  as  to  othe 

§794  a. 1. Obscene  Libels, — as  to 1 

forms  of  the  procedure,  do  not  differ  ess 


the  plaintiff  cannot,  by  way  of  In- 
nuendo, say,  'meaning  my  barn  full 
of  corn;,  Barham  v.  Nethersal, 4 
Co.  2 Da;  because  this  is  not  an  ex- 
planation derived  from  anything 
which  preceded  it  on  the  record, 
but  from  the  statement  of  an  ex- 
trinsic fact  which  bad  not  previous- 
ly been  stated.  But  if,  in  the  in- 
troductory part  of  the  de<^aration, 
it  had  been  averred  that  the  de- 
fendant had  a  barn  full  of  corn, 
and  that,  in  a  discourse  about  that 
barn,  he  bad  spoken  the  above 
words  of  the  plaintiff,  an  innuendo 
of  its  being  the  barn  full  of  corn 
would  have  been  good;  for,  by 
coupling  the  innuendo  with  the  in- 
troductory averment,  it  would  have 
made  it  complete.  So,  in  an  action 
for  the  words  'He  is  a  thief/  you 
cannot  explain  the  defendant's 
meaning  in  the  use  of  the  word  'he,' 
by  an  innuendo  'meaning  the  said 
plaintiff,'  or  the  like,  unless  some- 
thing appear  previously  upon  the 
record  to  ground  that  explanation; 
but,  if  you  had  previously  charged 
the  words  to  have  been  spoken  of 
and  concerning  the  plaintiff,  then 
such  an  innuendo  would  be  correct; 
for,  when  it  Is  alleged  that  the  de- 
fendant said  of  the  plaintiff  'He  is 
a  thief/  this  is  an  evident  ground 
for  the  explanation  given  by  the 
innuendo  that  the  plaintiff  was  re- 
ferred to  by  the  word  'he ノ  See 1 
Rol.  Abr.  83,  pi. 7,  85,  pi. 7;  2  Rol. 
244;  Johnson  v.  Alymer,  Cro.  Jac. 
126;  Kellan  v.  Manesby,  Cro.  Jac. 
39, 1 Sid.  52;  Lampen  v.  Hatch,  2 
Stra.  934, 1 Saund,  242,  n.  3;  Gold- 
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on  individuals"  They  differ  in  the  law  chiefly  in  that  the 
former  the  injurious  to  the  public  morals"  while  the  lat- 
ter tend  to  create  breaches  of  the  peace" 

2.  As  to  the  Indictment, — we  have  seen  how  the  obscene 
matter  is  to  be  set  out."  The  form  for  it  in  other  respects 
requires  no  special  observation.*^ 

3.  The  Destruction ~ of  the  obscene  matter  is  in  Eng- 
land and  in  some  of  our  States  authorized  by  statutes,  not 
necessary  to  be  here  particularized." 

§  794  b.  Where  an  Obscene  Picture— is  the  libel,  instead 
of  words,  it  can  be  only  described ― there  is  no  tenor."  The 
description  must  be  reasonably  identifying,  yet  need  not 
be  indecent  in  detail.**^    Thus,  the  expression  "a  certain 


and  to  what?  But  In  the  introduc- 
tory part  of  the  information  the 
libel  was  charged  to  have  been 
written  'of  and  concerning  the  Pre- 
tender, and  of  and  concerning  his 
right  to  the  crown  of  Great  Brit- 
ain;* and  It  was  holden  that  the 
InnuendoeB  In  the  body  of  the  libel, 
explaining  the  words  'Chevalier,* 
etc.,  to  mean  the  Pretender,  and  his 
hereditary  right  to  the  crown  of 
Great  Britain,  when  connected  with 
the  averment  in  the  Introductory 
part,  of  its  beln^  written,  'of  and 
concerning  the  Pretender  and  'his 
right  to  the  crown  of  Great  Britain,' 
were  a  sufficient  explanation  to. 
make  good  the  charge.  But  where 
the  words  or  libel  are  in  the  second 
person,  and  the  Blander  Is  spoken 
or  the  libel  Is  directed  to  .the  party 
slandered  or  libelled,  and  It  is  so 
alleged  in  the  indictment, 一 as 
where  a  declaration  charges  that 
the  defendant,  In  a  dl-scourse  with 
the  plaintiff,  said  to  him,  'You  are 
a  thief/ 一 It  Is  unnecessary  to  aver 
that  they  were  spoken  or  written 
of  and  concerning  the  plaintiff  ；  nor 
is  there  any  need  of  an  innuendo, 


for  it  Is  plain  enough  without  it 
that  'you'  means  the  plaintiff.  Skutt 
V.  Hawkins,  2  Rol.  243,  244;  and  see 
1 Rol.  Abr.  86.  pi. 8."  Archb.  Crim. 
PI. &  Ev. (10th  Lond.  Ed.)  525, 
526. 

38.  Bradlaugh  v.  Reg"  8  Q.  B.  D. 
607. 

39.  New  Crim.  Law,  I,  §  500;  11, 
§  943. 

40.  New  Crim.  La 力 I,  §  591 (4). 

41.  Ante,  S  790;  Reyes  v.  8.,  84 
Fla.  181. 

42.  For  forms,  see  Bradlaugh  v. 
Reg"  supra;  C.  v.  Tarbox, 1 Cuoh. 
66;  C.  V.  Holmes, 17  Mass.  336.  And 
see  P.  V.  Special  Sessions, 10  Hun, 
224;  C.  V.  Wright, 139  Mass.  382, 1 
N.  E.  411. 

43.  New  Crim.  Law,  I,  8  309  (2) ； 
Ex  parte  Bradlaugh,  3  Q.  B.  D.  509; 
Reg.  V.  Hicklln  (Law  Rep.)  3  Q.  R 
360;  Steele  v.  Brannan  (Law  ReiK), 
7  C.  P.  261;  Attorney-General  v. 
Municipal  Court, 103  Mass.  456,  463; 
Reg.  V.  Tnielove,  6  Q.  B.  D.  886, 14 
Cox  C.  C.  408. 

44.  Observations  In  Bradlaugh 
Reg"  3  Q.  B.  D.  607，  634. 

45.  Barker  v.  C, 19  Pft.  412. 
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2.  The  Innuendoes, ~ we  have  seen,*  are  of  a  nature  not 
to  admit  of  proof;  while  yet  the  jury  must  be  satisfied  that 
the  libellous  words  mean  what  the  innuendoes  say  they  do, 
一 a  question  not  for  the  judge."   And 一 

3.  Further  as  to  Meaning. ~ As  expressed  by  Lord  Mans- 
field, "it  is  the  duty  of  the  jury  to  construe  plain  words" 
and  clear  allusions  to  matters  of  universal  notoriety,  ac- 
cording to  their  obvious  meaning,  and  as  everybody  else 
who  reads  must  understand  them.  But  the  defendant  may 
give  evidence  to  show  that  in  the  case  in  question  they 
were  used  in  a  different,  or  in  a  qualified  sense.  If  no  such 
evidence  is  given,  the  obvious  meaning  to  every  man's  un- 
derstanding must  be  decisive.  ， , 

§800.  The  Publication ~ of  the  libel  must  be  proved. 
Regularly  the  proof  should  precede  the  reading  of  it  to 
the  jury"  But  this  is  matter  of  practice,  within  the  dis- 
cretion of  the  presiding  judge,  whose  direction  is  ordinari- 
ly conclusive.*"    The  proofs  will  vary  with  the  case.'®  For 


Ad.  1081;  Mix  V.  Woodward, 12 
Conn.  262;  South  wick  v.  Stevens, 
10  Johns.  443. 

53.  Ante,  §  793. 

54.  Ante,  §  794;  C.  v.  Keenan, 
67  Pa.  203;  Rex  v.  Withers,  3  T. 
R.  428;  Rex  v.  Dean  of  St.  Asaph, 
3  T.  R.  428,  note;  s.  c.  nom.  Rex  v. 
Shipley,  4  Doug.  73;  Rex  v.  Wood- 
fall,  5  Bur.  2661,  2666;  S.  v.  White, 
6  Ire.  418;  S.  v.  Mason,  26  Ore. 
273,  38  Pac.  130,  46  Am.  St.  629， 
26  L.  R.  A.  779n;  Whitehead  v.  S., 
39  Tex.  Cr.  89,  45  S.  W. 10;  R.  v. 
Ritchie, 12  Utah,  180,  42  Pac.  209： 
Enquirer  Co.  v.  Johnston,  72  Fed. 
443. 18  C.  C.  A.  628. 

55.  Rex  V.  Home,  20  How.  St. 
Tr.  651，  774.  Compare  with  New 
Crim.  Law,  II,  §  924.  And  see 
Hawks  V.  Pattern, 18  Ga.  52;  Van 
Vechten  v.  Hopkins,  5  Johns.  211; 
McLaughlin    v.    Russell, 17  Ohio, 


475;  S.  V.  Fitzgerald,  20  Mo.  Ap. 
408.  Defendant  cannot  show  what 
he  meant.  Ordinary  meaning  of 
language  is  conclusive,  P.  v. 
Strauoh, 153  111.  Ap.  544，  93  N.  E. 
126. 

56.  Taylor  v.  S.,  4  Ga. 14;  Mc- 
Combs  V.  Tuttle,  5  Blackf.  431. 

57.  Vol. II,  §§  966-966b;  Taylor 
V.  S.,  supra. 

58.  New  Crlm.  Law,  I,  §|  219- 
221;  Rex  V.  Topfaam,  4  T.  R. 126; 
Beg.  V.  Lovett,  9  Car.  &  P.  462;  Rex 
V.  Donnison,  4  B.  &  Ad.  698;  Mayne 
V.  Fletcher,  4  Man.  &  R.  311;  Rex 
V.  Hart, 10  East  94;  Rex  v.  Amphllt, 
6  D.  &  R. 125,  4  B.  &  C.  35;  Lawson 
V.  Hicks,  38  Ala.  279,  81 Am.  D.  49; 
S.  V.  Jeandell, 5  Hairing.  (Del.) 
475;  McCombs  v.  Tuttle,  supra;  C. 
V.  Blanding,  3  Pick.  304, 15  Am.  D. 
214;  Cochran  v.  Butterfield, 18  N. 
H. 115,  45  Am  D.  363;  Woodburn  v. 
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2.  Other  Instances ~ of  like  publications  may  be  intro- 
duced in  proof  of  express  malice" 

§  802.  As  to  the  Day  of  Publication, ~ when  the  charge 
is  simply,  as  in  prudence  it  ought  to  be,  that  the  defendant 
published  the  libel  on  a  day  named,  proof  of  any  other 
within  the  Satute  of  Limitations  will  suffice"  But  if， 
needlessly  specific,  it  adds  the  date  of  a  newspaper  where- 
in the  libel  appeared,  no  other  date  will  satisfy  this  aver- 
inent.6T 

§  803.  While  a  Witness  need  not  Criminate  Himself, ― 

Lord  Tenterden,  C.  J.  ruled  that  he  mnst  answer  whether 
or  not  he  knows  who  wrote  the  libel.  If  he  says  he  does, 
he  cannot  be  required  to  name  the  person;  for  "it  may 
be  himself •，,  as 

§804.  The  Official  Character— of  one  libelled  in  respect 
of  official  doings,  is  sustained  by  evidence  that  he  acted  in 
the  office,a9  or  by  admissions  in  the  libel  itself  or  other- 
wise.^^ "But,"  says  Archbold,  "if  the  effect  of  the  libel 
be  to  charge  the  prosecutor  with  having  acted  as  such 
officer  or  professional  man  without  a legal  appointment, — 


65.  Rex  V.  Pearce,  Peake,  75;  S. 
V.  Jeandell, 5  Harrlng.  (Del.)  475; 
S.  V.  RlggB,  89  Conn.  498;  C.  v. 
Place, 153  Pa.  314,  26  A.  620.  See 
White  V.  Sayward,  88  Me.  822; 
IjBber  V.  Severance,  20  Me.  9,  37 
Am.  D.  33;  Riley  v.  S., 132  Ala. 18, 
31 So.  731;  Cox  V.  S., 161 Ala.  66, 
50  So.  898;  Grant  v.  S., 141 Ala. 
96,  37  So.  420;  Eldridge  v.  8"  27 
Fla.  162,  9  So.  448;  S.  v.  Conable, 
81 Iowa,  60,  46  N.  W.  759;  S.  v. 
Heacock. 106  Iowa,  191, 76  N.  W. 
654;  Com.  V.  Damon, 136  Mass.  441; 
Com.  V.  Harmon,  2  Gray  (Mass.) 
289;  S.  V.  Mills, 116  N,  Car.  1051, 
21 S.  E.  563;  Adams  v.  S.  (Tex. 
1911), 138  S.  W. 117;  Manning  v. 
S.,  37  Tex.  Cr. 180,  39  S.  W. 118. 

66.  Vol.  I,  §  386  et  seq. 


67.  Vol. I，  §  4t)l; C.  V.  Vamey, 
10  Cu8h.  402. 

Court  or  Jury.  As  to  whether  a 
question  of  variance  is  for  the  judge 
or  Jury,  Bee  S.  v.  Jay,  5  Vroom, 
368. 

. 68.  Rex.  V.  Slaney,  5  Car.  &  P. 
218. 

69.  Vol. II,  S 1130;  Reg.  v.  Boaler, 
17  Cox  C.  C,  569.  If  the  libel  con- 
sists of  a  statement  that  a  public 
official  is  shielding  a  criminal,  it 
need  not  be  alleged  that  it  was 
his  duty  to  prosecute  the  criminal. 
Collins  V.  P., 115  111. Ap.  280. 

70.  Archb.  Crlm.  PI. &  Ev. (10th 
Lond.  Ed.)  615,  616;  Berryman  v. 
Wise,  4  T.  R.  866;  Smith  v.  Taylor, 
1 New  Rep.  196,  208;  Jones  v- 
Stevens, 11 Price,  285;  Pearce  v. 
Whale,  5  B.  &  C.  88. 


805-806a  Libel  and  Slakdeb, 


as,  for  instance,  if  a  man  libel a  physician  by 
a  quack, ~ it  seems  necessary  to  prove  the  app 
admission/* 

IV.  Questions  of  Practice. 

§  806,  The  Oounty— wherein  the  offence  is  t 
committed  has  already  been  shown."  So ~ 

§  806. 1. The  Verdict,— explained  in  the  £ 
is  the  same  in  this  offence  as  in  others."  And- 

2.  Special. 一 Though,  as  we  have  seen,"  e 
general  sufficiently  presumed  from  the  publishii 
verdict "  should  include  a  finding  of  the  malic  i 

3.  Imperfect. ~ In  England,  when  the  questi<  i 
was  held  to  be  for  the  court  to  the  exclusion  of 
finding  of    guilty  of  printing  and  publishing 
adjudged  to  be  an  imperfect  verdict,"  not  i\ 
So  that  a  venire  de  novo  was  awarded^® 

§806  a.  Impounding  Libel. 一 In  one  case,  ti 
si  sting  of  letters  from  the  defendant  to  the  pros<! 


71. Archb.  ut  sup.  referring  to 
Smith  V.  Taylor,  supra;  Yrlearrl  v. 
Clement;  8  Bing.  432, 11 Moore, 
808;  Rex  V.  Sutton,  4  M.  &  8.  582, 
548;  Collins  v.  Carnegie, 1 A.  ft  E. 


252;  S.  V.  Allen, 1 U 
Am.  D.  687;  Webbei 
4.    And  Bee  Sharff  ， 


72.   Vol.  I,  88  53  (4),  57  (4).  64; 

C.  V.  Blanding,  8  Pick.  304, 16  Am. 

D.  214:  Rex  v.  Burdett,  8  B.  ft  Aid. 
717,  4  B.  ft  Aid.  96;  Rex  v.  Johnson, 
7  East,  65,  3  Smith,  94;  Rex  v.  Wat- 
Bon, 1 Camp.  215;  Rex  v.  Williams, 
2  Camp.  506;  In  re  Palllser, 136  U. 
S,  267;  In  re  Kowalsky,  73  Cal.  120; 
C.  V.  Dorrance, 14  Philad.  671; S. 
V.  Huston, 19  S.  D.  6", 104  N.  W. 


73.  Vol. II,  § 1000a  et  seq. 

74.  Ante,  S  801 (1). 

75.  Vol. II,  §§ 1006-1008. 

76.  McAdams  v.  Reney,  4'  Hayw. 


77.  Vol. II,  S§ 100! 

78.  Rex  V.  Wool 
2661.  Lord  Mansflel 
liverin^  the  opinion 
"If  they  [the  Jury] 
'only']  to  say  'they  (： 
a libel/  or  'did  not 
thets/  or  'did  not  fin 
malicious  intent,'  It 
feet  tbe  verdict;  be'i 
these  things  were  to 
found  either  way.  If 
meant  to  say  *that  th< 
the  meaning  put  upoi 
the  information,  the: 
acquitted  him."  p.  266 

79.  Rex  V.  Cator, 
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former  at  the  sentence  moved  that  the  latter  be  required 
to  deposit  them  -with  the  officer  of  the  court.  This  motion 
the  judges  denied  as  unprecedented  and  unfit,  and  doubted 
the  authority 

V.   Oral  Words. 

§  807.  For  Words  spoken  to  a  Magistrate, 一 an  approved 
form  of  the  indictment  is  to  say  that  on,  etc.,  at,  etc.,  set- 
ting out  a  judicial  proceeding  before  him,  the  defendant, 
contriving  and  intending  to  vilify  him,  and  to  bring  the 
administration  of  justice  into  contempt,  and  while  specified 
magisterial  acts  were  transpiring,  did  then  and  there,  m 
Ms  presence  and  hearing,  wickedly  and  maliciously  "pub- 
lish, utter,  pronounce,  declare,  and  say,  with  a loud  voioe," 
to  the  magistrate  while  so  acting  officially,  "You  are  a 
scoundrel  and  a liar,  you  would  hang  your  own  father  if 
you  could  make  a  groat  by  his  execution. ， ， " 

§808. 1. Oral  Blasphemy— is  considered  in  another 
place.82 

2.  Obscene  Oral  Words ~ must  by  some  opinions  be  set 
out  by  their  tenor,  and  proved  as  laid"  Others  permit 
this  rule  to  be  departed  from.®*  In  Tennessee,  it  was 
deemed  unnecessary  to  allege  or  prove  the  words  strictly 
in  form  as  uttered.®*^ 


80.  Rex  V.  Cator,  2  East,  361. 

81.  Archb.  Crlm.  PI. &  Ev. (lOth 
Lond.  Ed.)  588,  589.  For  the  law 
applicable  to  such  a  case,  this 
author  refers  to  Rex  v.  Pocock,  2 
Stra.  1151;  Rex  v.  Weltje,  2  Camp. 
142;  Reg.  V.  Langley.  2  Salk.  697; 
Reg.  V.  WrlghtBon,  2  Salk.  698. 
These  words,  as  set  out,  are  not 
simply  indictable  slander,  but  they 
are  more  particularly  an  indictable 
contempt  of  a  indicial  officer  In  the 
discharge  of  his  duties.  See  New 
Crim.  Law,  n,  §§  264-267;  Dir.  & 
F.,  §  634.  See  also  Rex  v.  Revel, 1 
Stra.  420;  Ex  parte  Marlborough,  5 


Q.  B.  955;  Rex  v.  Griffith,  Vera.  & 
S.，  612;  Rex  V.  Bar  bone,  Trem.  P.  C. 
73. 

Songs  in  Street.  For  the  form  of 
indictment  for  libel  by  singing 
songs  in  the  street,  see  Rex  v.  Ben- 
field,  2  Bur.  980. 

82.  Ante,  § 123  et  seq. 

83.  See  the  discussions  in  Brad- 
laugh  V.  Reg.,  3  Q.  B.  D.  607.  And 
see  S.  V.  Burrell, 86  Ind.  313; 
Stener  v.  S.,  5 &  Wis.  472. 

84.  Ante,  §  794a. 

85.  Bell V.  S.， 1 Swan.  (Tenn.) 
42，  47,  48.  This  case  contalnB  a 
form  of  the  indictment  And 
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are  jointly  liable"  So  it  was  held  in  Lord  Mansfield's  day: 
in  a  case  of  libel  by  a  song." 


90.  Vol. II,  SS  467-470.  And  see 
ante,  S§  59,  60;  New  Grim.  Law, 
n,  §  948  (2). 

91.  Rex  V.  Benfleld,  2  Bur.  980, 
983,  984. 


For  Liquor  Nuisance,  see  Stat. 
Crimes;  Liquor  Selling,  see  Stat. 
Cri]{ie&;  Living  in  Adultry.  see  Stat 
Grimes;  Living  in  FornlcatiOD,  see 
Stat  Crimes. 


CHAPTER  CXXXIX 


LORD'S  DAY. 

Consult ~> for  the  law  of  yiolations  of  the  Lord  ： 
II,  if  949a-970.  F6r  forms  of  the  indictment  anc 
A  F.,  11  661-671.  And  for  mtscellaneoua  questions 
ieries  of  books. 

§812.  Violations  multiplied  to  N ま 

tion  of  injurious  acts  often  constitutes  ！ 
ance,  where  no  single  one  of  them  is  a 
fence.  So  that  assuming  a  single  act  o: 
not  to  be  punishable  at  the  common  law , 
the  instances  may  by  multiplication  beco  i 
ance"  Chitty  has  for  this  form  of 1: 
necessary  to  be  here  inserted" 

§813.    The  Indictment  on  the  Statute 

In  Words  our  Statutes, ~ while  nearly 
differ  considerably  in  the  respective  SI 
ment  follows  the  particular  statutory  te: 
the  special  facts,  after  the  rules  expli 
volume,' 


92.  New  Crlm.  Law,  I,  S  499; 
Bishop  Con.  §§  436-538. 

98.  New  Crlm.  Law,  n，  §  965; 
Ounter  v.  S" 1 Lea,  129;  Parker  v. 
S., 16  Lea,  476. 

94.  2  Chit  Crlm.  Law,  20;  8  lb. 
672.  For  a  form,  in  connection 
with  some  expositions  of  the  law, 
Bee  Dir.  &  F.,  §  662  and  notes. 

95.  Vol. II,  8  593  et  seq.  For  a 
general  formula  for  the  indictment; 
Bee  Dir.  ft  F"  §  663.  And  for  other 
varying  forms,  see  lb.  §S  664-671; 
MoBley  V.  S., 18  Tex.  Ap.  311; C. 
V.  De  Voe, 159  Mass.  101;  P.  v. 


Hoym,  20  He 
8  Gray,  488; 
407;  Reg.  T 
926;  C.  V.  C 
Kline  v.  S" 
Messenger, 
S..  33  Ind.  5 
201;  McCar 
C.  V.  Wrlgh 
V.  S.  (Tex. ( 
6«96.  As  to  E 
day  perforn 
V.  Penny,  42 
Ex  parte  H 
P.  256.  M( 


(1747) 
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§  814.  What  ifl  One  Offence.— Under  29  Car.  2,  c.  7,  it 
was  held  that  a  man  can  commit,  on  the  same  day,  but  one 
offence  of  "exercising  his  ordinary  calling  on  a  Sunday ノ，  ®* 

§815. 1. Time ~ is  alleged  as  stated  in  the  first  vol- 

2.  Duplicity. 一 On  a  statute  forbidding  one  to  "keep 
open"  a  shop,  "or"  to  "traffic,"  etc.,  it  is  not  double  to 
aver,  substituting  "and"  foi*  "or,，，  that  he  did  both" 

§816.  !•  When  to  Negative ~ exceptions  and  provisos 
in  the  statute  was  explained  in  the  first  volume"  Also ~ 

2.  Words  of  Statute. ~ We  there  saw  how  closely  the 
indictment  must  follow  the  statutory  words.    Thus, — 


within  statute  forbidding  theatre, 
playhouse,  show,  or  any  such  place 
of  amusement  Ex  parte  Bossner, 
18  Idaho,  519, 110  P.  502;  S.  v. 
Penny,  42  Mont  118,  111  P.  727; 
Yale  V.  Bingham, 110  N.  Y.  S. 12  ； 
Contra,  S.  v.  Chamberlain, 112 
Minn.  52, 127  N.  W.  444;  Edwards 
V.  McClellan, 118  N.  Y.  S. 181;  Wil- 
liams Fox,  etc.  Co.  V.  McClellan, 
114  N.  Y.  S.  594.  Playing  baseball 
on  Sunday,  Southern  Tier  Base- 
ball Assn.  of  Elmira  v.  Day, 125  N. 
Y.  S.  733,  69  Miss.  53;  Ex  parte 
Roquemore,  60  Tex.  Cr.  282, 131 S. 
W. 1101,  is  not  a  misdemeanor, 
Terkes  v.  Smith, 157  Mich.  557, 122 
N.  W.  223, 16  Det.  Leg.  N,  467;  S. 
V.  Prather,  79  Kan.  513, 100  P.  57; 
unless  an  admission  fee  is  charged, 
P.  V.  Roach,  61 Misc.  42, 114  N.  Y. 
S.  742.  As  to  constitutionality  of 
Sunday  legislation  see  Moore  v. 
Owen,  58  Misc.  332， 109  N.  Y.  S. 
495;  Stanfeal  v.  S.,  78  Ohio  St.  24, 
84  N.  E.  419;  Ex  parte  DonneUan, 
4»  Wash.  460，  95  P.  1085. 

96.  Grepps  v.  Durden,  Cowp. 
640.  And  see  Vol.  I,  §  402  (2),  note. 


S.  V.  James,  81 S.  C. 197,  62  S.  E. 
214, 18  U  R.  A.  (N.  S.)  617.  See 
Ellis  V.  S.,  5  Qa.  Ap.  615,  63  S  E. 
588. 

97.  Vol. I，  §  399.  And  see  C.  v. 
Wright,  T2  Allen,  187.  As  illustra- 
tive, Van  Sickle  v.  P.,  29  Mich.  61; 
S.  V.  Seabord  Air  Line  Ry" 149  N. 
C.  508,  62  S.  E. 1088. 

'98.  S.  V.  Meyer, 1 Speers,  305; 
S.  V.  Helgen, 1 Speers,  310.  And 
see  McCarthy  v.  S.,  56  Ind.  203; 
C.  V.  Wright, 12  Allen,  187;  Henry 
V.  S.， 113  Ind.  304, 15  N.  B.  593;  Vol. 
I，  §  436. 

99.  Vol. II,  §§  631-642,  and  par- 
ticularly, §  636  ；  S.  V.  Barker, 18  Vt. 
195;  Brittin  v.  S.，  5  Eng.  299;  S.  v. 
Sutton,  24  Mo.  377;  S.  v.  Gurney, 
37  Me.  149;  S.  v.-Shlflett,  20  Mo. 
415,  64  Am.  D. 190;  S.  v.  Stone, 15 
Mo.  513;  C.  V.  Trickey, 13  Allen, 
559;  RufiBell  v.  S.,  50  Ind.  174;  C.  v. 
Crowther, 117  Mass.  116;  Bll- 
llgheimer  v.  S.，  32  Ohio  St.  435： 
Jensen  v.  S.,  60  Wis.  577, 19  N.  W. 
374. 

1. Vol. II,  §§  608-630. 


CHAPTER  CXL 


MALFEASANCE  AND  NON-FHASANCE  IN  OFEIGB. 

§§       819.  Introduction. 

820, 821.  Refusal  to  accept  Office. 
822-  836.   Corruption  in  Office. 

Conault— for  the  law  of  the  offenses  included  in  this  title.  New  Crim. 
Law,  n,  971-982.  For  the  forms  of  the  indictment;  with  related  ques- 
tlons.  Dip.  ft  P.,  fi  680-692,  919.  For  miscellaneous  Questions  see  the 
indexes  to  this  series  of  books. 

§  819. 1. A  Group  of  Kindred  Offenses, — not  strictly 
one  offence,  constitutes  the  subject  of  this  chapter.  And 
they  are  akin  to  several  others,  treated  oi in  other  con- 
nections. 

2.  How  Chapter  divided. ~ We  shall  consider,  L  The 
Befusal  to  accept  Office;  11.  Corrupt  Acts  and  Neglects  in 
Office. 

1.  The  Refusal  to  accept  Office?^ 

§820.  The  Indictment— for  this  offence  set  out,  with 
time  and  place,  the  defendant's  qualifications  for  the  office, 
and  his  election  or  appointment  thereto.  It  then  avers  that 
from  the  day  aforesaid  "to  the  day  of  the  taking  of  this 
inquisition,"  at，  etc.,  the  defendant  "wilfully,  obstinately, 
and  contemptuously  entirely  hath  refused  to  take  upon 
himself  and  to  execute  the  saia  office ノ， is 

§  821.  Further  of  the  Form. ~ Plainly,  in  principle,  noth- 
ing short  of  this  will  constitute  the  prima  facie  case  which 
every  indictment,  for  whatever  offense,  must  disclose.  And 

12.  See,  as  to  this.  New  Crim.  (10th  Lond.  Ed.)  669，  670;  Dir.  ft 
Law,  I,  §9  246  (1),  458.  F.,  9  919.    For  a  special  plea  by 

13.  Rex  V.  Betteswortb,  Trem.  the  defendant,  who  refused  the 
P.  C.  221;  Archb.  Crlm.  PI.  ft  Er.  office,  lb.,  § 1046,  note. 

(1750) 
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§  823.  Official  Character, ~ it  is  believed  there  is  no  de- 
nial, worthy  of  notice,  of  the  sufficiency  of  the  allegation 
of  it  just  given."  To  say  that  the  defendant  was  duly 
elected  to  the  office  by  the  qualified  electors  of,  etc.,  and 
took  upon  himself  that  trust,  has  been  adjudged  ade- 
quate ； 20  but  this  implies  nothing  against  the  still  briefer 
method  of  averment. 

§  824.  The  Proof  of  the  Official  Character— was,  in  an 
old  case  before  a  single  judge,  required  to  be  by  showings 
a  due  appointment  to  the  office's^  If  this  were  indispens-- 
able,  a  mere  officer  de  facto  could  not  be  convicted  of  of- 
fences of  this  class,  as  by  nearly  or  quite  universal  doctrine 
he  can  be"  Besides,  by  at  least  the  modem  law  of  evi- 
dence, the  defendant's  acting  in  the  office  nnder  claim  of 
right  creates  the  presumption  that  he  has  a  valid  title  there- 
to" So  that  the  prosecuting  officer  may  prove  the  de- 
fendant   official  character  either  in  this  way,  or  by  an  elec- 


Grat  915;  Hiss  v.  8.,  24  Md.  556, 
560;  P.  V.  Weston,  4  Par.  Cr.  226; 
Reg.  V.  Dale,  Dears.  37,  6  Cox  C.  C. 
98, 14  Bng. し &  Eq.  562;  Rfsz  v. 
Cope,  6  A.  ft  E.  226»  7  Car.  ft  P. 
720;  Rex  V.  CrosB,  Trem.  P.  C.  236; 
Rex  V.  Deeds,  Trem.  P.  C.  233.  And 
see  RuBsell  v.  S"  57  Oa.  420;  P.  v. 
Castleton,  44  How.  Pr.  238;  S.  v. 
Ferriss„  3  Lea,  700;  S.  v.  Wedge,  24 
Minn.  150;  McOullough  v.  S"  63 
Ala.  75;  P.  V.  Meaklm, 133  N.  Y. 
214;  Hatch  v.  S., 10  Tex.  Ap.  516. 

19.  Places  cited  to  the  last  seo- 
tion,  S.  V.  Harsh,  6  Blackf.  346;  S. 
V.  Odell, 8  Blackf.  896. 

20.  Edge  V.  C.，  7  Pa.  75.  And 
see  Shanks  v.  S.,  61 MisB.  464;  S. 
V.  McEIroy,  8  Heisk.  69. 

21.  Rex  V.  Arnold, 1 Stra.  101. 
The  report  of  this  case  is  brief. 
Perhaps  the  ruling  was  not  as  my 
text  states;  but  was  that  when 
proof  by  actual  appointment 1b  at- 
temiited*  if  the  law  requires  It  to 


be  under  seal,  parol  evidence  will 
not  be  received.  In  this  view,  the 
decision  was  unquestionably  cor- 
rect. 

22.  New  Crlm.  Law,  I,  S  464; 
S.  V.  Cansler,  75  N.  C.  442;  Lou ぎ 
V.  S..  76  N.  C.  254;  S.  v.  Stone, 
40  Iowa,  547;  Byrne  v.  S.,  60  Mlas. 
688;  Polk  V.  Coffin,  9  Cal. 56;  Rex 
V.  Hollond,  6  T.  R.  607;  S.  v.  Qom, 
69  Me.  22. 

23.  Vol. II,  S 1130: 1 Greenl. Bv" 
§  83,  92;  Long  v.  S"  supra;  S. 
Stone,  supra;  8.  v.  Manley, 1 Tenn» 
428;  S.  V.  Stroope,  20  Ark.  202. 
And  Bee,  on  this  Bubject,  Brush  v. 
Cook,  Brayt.  89;  Gilmore  v.  Holt,  4 
Pick.  268;  U.  S.  V.  Sean, 1 Gallls. 
215;  U.  S.  V.  Bachelder,  2  GalllflL 
15;  S.  V.  Tool. 4  Ohio  8t  668;  S, 
V.  Jacobs, 17  Ohio,  143;  Billy  v.  S.. 
2  Nott  ft  McC.  366;  Jeter  v.  8., 1 
McCord,  233;  8.  v.  Lylies, 1 Mo- 
Cord,  228;  AUen  v.  McNeel, 1 Mil し 
459. 
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tion  or  appointment  and  swearing  in,  as  ma 
coiivement. 

§825. 1. On  a  Statute, — the  indictment 
entire  statutory  terms,  and  in  some  cases  go 
according  to  the  rules  laid  down  in  the  first i 
statutes  are  numerous  and  diverse  ；  so  that  a 】 
to  some  cases  will  suffice  mider  this  head" 

2.  The  Exceptions  and  Provisos ~ must,  t 
eral  rules  require,  be  duly  jiegatived"  Also- 

§  826.  SuflSdently  in  Detail— must  be  the 
satisfy  the  ordinary  rules  for  indictments; " 
criminal  anality  of  the  defendant's  act,  and 
notice  of  the  particular  accusation,**  Som 
are, ~ 

§827.  For  Neglect  to  Repair  a  Way,— t 
against  the  supervisor  need  not,  in  Indiana, 
had  the  means  to  keep  it  in  repair,  this  bei 
the  defence.  In  the  description  ot  the  wa 
need  not  be  stated.  It  is  enough  to  aver  that 
was  supervisor  of,  etc.,  in,  etc.,  and  that  he  wi 
the  part  of  the  road  running  from  S"  in  said 
direction  of  Gk，  in  said  county,  situate  in  said 
to  be  obstmcted,  etc" 

' 24.   Vol. n,  if  608430. 

25.  S.  V.  Hall, 6  S.  C. 120;  S.  v. 
Stiles,  40  Iowa,  14S;  Mahar  v.  S., 
28  Ark.  207;  S.  v.  Kopper,  66  Mo. 
478;  Old  V.  C. 18  Qrat.  916;  8.  v. 
NortMeld, 13  Vt  566;  S.  v.  Record, 
66  Ind.  107;  Addison  v.  S.,  41 Tex, 
462;  Edwards  v.  S"  2  Tex.  Ap.  626; 
Douglas  V.  Reg., 13  Q.  B.  74;  S.  v. 
Heln,  50  Mo.  862;  S.  Pinser,  67 
Mo.  248;  Doyle  v.  S.,  49  Ala.  28; 
Snowden  v.  8., 17  Fla.  886;  Turner 
V.  MuBkegon  Clr.  Judge,  95  Mich. 
1; White  V.  S.,  44  Ala.  409;  P.  v. 
Ward,  85  CaL  685;  Moose  v.  S"  49 
Ark.  499,  5  S.  W.  886;  S.  v.  Foy, 
98  N.  C.  744,  3  8.  B.  624;  8.  v.  Mil- 


ler, 100  N.  C.  543 
V.  Kite,  81 Mo  91 
88  Ark.  519;  B.  v, 
118. 

26.  S.  V.  Starts 

27.  Vol. 11,  S  61 

28.  And  see  P. 
277;  S.  V.  Bailey,  I 
8.  V.  Leigh,  3  De 
V.  Buxton,  2  8， 
Edwards  v.  8.,  2 1 
Caatleton,  44  Hoti 
kins  y.  S.,  64  Oa. 

29.  S.  V.  Haral 
And  lee  8.  v.  Milll 
5  S.  B.  923;  8.  V 
489. 
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§  828. 1. For  a  False  Betum, ~ the  indictment  against 
a  sheriff  must  show  wherein  it  was  false.*^  So, — 

2.  For  Non-feasance  as  to  an  Estray, ~ it  is  in  Indiana 
not  suflicient,  in  averring  the  omission  of  the  statutory 
<luty,  simply  to  say  that  the  defendant  "has  continued  to 
fail,  neglect,  and  refuse  to  comply  with  any  of  the  provi- 
sions of  the  statute,"  etc.  The  charge  must  specify  the 
acts  which  he  failed  to  perform."  Again, "- 

3.  Against  an  Overseer  of  the  Poor, ~ for  cruel  treat- 
ment of  paupers,  the  indictment  must  set  out  their  names, 
or  aver  that  they  are  unknown" 

§829.  Non-delivery  to  Successor. ~ A  statute  required 
one  vacating  the  office  of  justice  of  the  peace  to  deliver  his 
books  and  papers  to  his  successor,  if  "chosen  and  qualified 
at  the  time;"  but  if  no  successor  was  then  chosen  and  quali- 
fied, the  delivery  of  them  was  to  be  to  a  specified  officer, 
<《to  be  kept  by  him  until a  successor  be  chosen  and  quali- 
fied, and  then  delivered  over  to  him  on  request ノ，  There- 
upon an  indictment  was  held  inadequate  which  set  out  the 
lapse  of  a  period  of  time  between  the  close  of  the  official 
term  and  the  qualification  of  the  successor,  but  did  not 
charge  a  demand  for  the  books  and  papers  and  their  nonr 
delivery" 

§  830. 1. A  Violation  of  Duty ~ must  be  made  palpable 
by  the  averment."    Thus, ― 

2.  Non-payment. ~ Where  the  law  requires  a  constable, 
on  collecting  money,  to  pay  it  either  to  the  magistrate  or 
the  party,  a  charge  merely  that  he  did  not  pay  it  to  the 
party  is  inadequate" 

§831.  From  whom  Received. ~ It  suffices  to  aver  that 
the  defendant  did  not  duly  pay  over  money  received,  not 
saying  from  whom,  on  account  of  fines  for  the  use  of  com- 
mon schools.ae 


30  Tlbbals  v.  S.,  5  Wis.  596. 

31.  Dixon  V.  S.,  4  Blackf.  312. 

32.  S.  V.  Hawkins,  77  N.  C.  494. 

33.  S.  V.  Jones, 10  Humph.  41. 


34.  S.  V.  Shields,  8  Blackf.  151. 

35.  S.  V.  Longley, 10  Ind.  482. 

36.  Alexander  v.  S.,  9  Ind.  837; 
S.  V.  McCormack,  2  Ind.  305. 
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§  836. 1. For  the  Jury— is  the  question  of  malice"  A 
sufiiGient  presumption  of  it  may  arise  from  a  wrong  act 
intentionally  done."  But ~ 

2.  A  Histake  of  Law, ~ especially  in  a  judicial  officer,  is 
inadequate  proof  of  corruption.*'^ 


Miss.  484;  Stubbs  v.  S"  68  Miss. 
437. 

45.  S.  V.  Allen,  22  Mo.  818.  And 
Bee  S.  V.  Pugh, 101 N.  C.  737. 

46.  P.  V.  Bogart  8  Par.  Cr. 143; 
8.  V.  Heaton,  77  N.  a  506. 


47.  New  Crlm.  Law,  II,  §§  976, 
977;  8.  V.  Heaton,  snpra;  S.  v.  Pre*- 
cott,  81 Ark.  39;  S.  v.  Reeves, 1& 
Kan.  896.  And  see  8.  Leach,  60 
Me.  58,  il Am.  R. 172;  Bottomley  V： 
U.  S" 1 Story,  135;  Reg.  v.  Roches- 
ter, 2  Jar.  64. 


For  Malicious  Injuries  to  the  Penson,  see  Dir.  &  I*"  69S-^96,  and 
the  places  there  referred  to. 


CHAPTEE  CXLI 


MALICIOUS  MISCHIEF. 

ff       837.  Introduction. 

838-  844.  Indictment  generally  and  at  C  i 

846»  846.  Specially  of  Indictment  on  Sti I 

847-  860.  The  Bvidence. 

Con 霧 u ほ 一 for  the  law  of  tlUs  offense,  New  Ciim.  La  i 
and  for  the  law  and  procedure  under  statutes,  Stat  <  ！ 
For  the  Indictment;  with  connected  questioiiB,  Dir.  ft  F  , 
see^  for  misoellaneous  questions,  the  indexes  to  this  ser 

§  837. 1. Distributed  among  the  Severs  I 

this  Criminal  law  Series  is  the  subject  of  ！ 
chief" 

2.   How  divided. ~ We  shall  in  this  chapi 
The  Indictment  generally  and  at  the  Commoi i 
cially  of  the  Indictment  on  Statutes;  III.  Thi 

•   I.  The  Indictment  generally  and  at  the  Cc 

§  838.   The  Common  law  Indictment ~ alle, ； 
ant  ,8  malice,  describes  the  property,  states 
of  it;  and,  with  the  particularly  required  in  ； 
for  whatever  offence,  sets  out  the  special a 
stituted  the  mischiei  in  the  individual  instai 


48.  New  Crim.  Law,  II,  §  983. 

49.  See,  for  forms,  with  many 
explanations  and  authoritieB,  Dir. 
&  F"  697-732;  also  see  2  Chit 
Crlm.  Law,  23;  2  Stark.  Crim.  PI. 
(2d  Ed.)  576  et  seq.;  P.  v.  Moody, 
5  Par.  Cr.  568;  S.  v.  Brlggs, 1 
Aikens,  226;  Burgess  v.  S.,  44  Ala. 
190,  192;  S.  V.  Simpson/  2  Hawks, 
460;  S.  V.  Scott,  2  Dev.  &  Bat.  35; 
Sample  v.  S., 104  Ind.  289'  4  N.  E. 


40;  S.  V.  Blakesh 
P.  170;  S.  V.  Mc  l 
10  N.  E.  405; 1 
Cal.  434,  »  P.  457; 
HouBt.  Crlm.  281 
1 Mass.  59;  S.  v, 
H.  549,  552;  P. 
(N.  Y.)  258,  260 
2  Hawks  (N.  Car. 
Telscher, 1 Dall. 
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§  839,  Kot  quite  Uniform, ― as  explained  in  "New  Crim- 
inal Law"  and  ' ' Satntory  Crimes,"  are  the  views  of  onr 
tribunals  as  to  what  are  the  essential  elements  of  either 
the  common  law  or  the  statutory  malicious  mischief.'"' 
Hence,  in  some  particular,  what  would  be  a  good  indict- 
ment in  one  State  might  not  be  in  another. 

§  840.  The  Value  of  tiie  Property— injured  or  destroyed^ 
whether  the  indictment  is  at  the  common 】aw  or  on  a  stat- 
ute, should,  within  principles  already  seen,"  be  stated  if 
it  affects  the  punishment,"  otherwise  it  need  not  be," ― 
the  same  role  applying  here  as  in  larceny."  So  that  it 
snffices  to  give  orJy  the  collective  value  of  several  enum- 
erated things;  but  this  is  not  judicious,  since  it  would  be 
practically  ill  should  the  proofs  fail  to  sustain  the  entire 
averment.'"' 

§841.  The  Injury  inflicted— should  b«  set  forth  with 
snoh  minuteness  of  description  as,  within  roles  stated  in 
the  first  Tolnme,"  will  identify  the  transaction  and  suffi- 
ciently inform  the  defendant  of  the  nature  and  extent  of 
the  accusation."  And  in  this,  there  is  no  difference  "be- 
tween indictments  drawn  on  the  common  law  and  on  the 

BO.    See,  (or  exunple.  New  Crtm.  8.  t.  CnlbrMtb,  71 Ark.  80,  71 S. 

lAV.  I.  ff  m,  570.  677;  n.  It  984,  W.  2M;  StantOB  T.  8，  *S  Tflz.  Cr. 

986;  Stat  Crimes,  H  433-436.  ISS,  7*  6.  W.  771. 

KL  Vol. II.  Sg  48Sb  (2),  640.  Mlt       S*.  Afita.  ||  TU-TU. 

■BeTr'*M&  1 713.  at  c. »,  Euvnr,  us  i 

52.  S.  V.  ShBdley, 16 Ind.  230：  307. 
NlchalBon  v.  S-,  3  Ten.  Ap.  31; S.        56.    Vol. II,  ，S  509,  G 
V.  Heath,  41    Tex.    426;    Reg.  v.  530,  5fiS. 
Thorn  an, 12  Cos  C.  C.  51; S.  v.  Gar-        57.    S,   v.  JackBon, 
ner,  S  Port.  "7;  Beaufler  v.  S.,  37  Hayworth  v.  S., 14  Ind 
Tex  Cr,  EO,  3S  S.  W.  fi08;  S.  v.  Mc-  Merrill,  3  Blackf.  346; 
Kee, 103  Ind.  4EI7, 10  N.  E.  405.  ford.  3  HawkB,  381; S. 

53.  S.    V.    Simpson,    2    Hawks,  7  BIa«kt,  157;  Hotcbktsh  ， 
460：  Caldwell  v.  S.,  49  Ala.  34:  S. 1 Root,  438;  5.  t.  DeonBstt, 1 
■T.  OWBOT,  8  Font.  Wt  C  Ti,  Bwle.  383}         7.      1 I 

s  H«t^%.  4ftd«6b.'&  V.  Atfiasm  *..ai'<  ^miik  tw;  p.  r.  bmw^ 
T.  wtgiA  mi       stitoevmy  a  m  xai.  U9.  n  p.  ate:  b.  r.  onr 

EdS.        HaJBSB  T,:  S.t  2fl  XMfe'SS^.    ietto.  BS  Cqdb.  128,  SB  A.  «T7:  ToM 
X.  -9^  ^  T«,  aio;  Vnndor    v.      SO  Tia.  Cr.  ISI.  «  S.  W.  BBL 

inHi:  T> 'お law  H  ti 159.  tm 
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statutes"  Illustrations  of  the  alL 
trine  appear  in  "Statutory  Crimes 

§  842.  The  Malice,— which  is  ar 
should  be  alleged.  In  general,  it  ii 
property,  but  the  owner"  Commc 
pleader  employs  for  this  purpose  t〗 
licionsly,  ，  ，  and  connects  it  with  ' '  m 
adverbs  of  the  like  sort.  And  so 
in  pointing  the  malice  to  the  owner, 
may  be  required  to  cover  the  tenni 
lieved  that  no  one  form  is  exclusiv 

§  843.  Ownership, 一 as  in  larcer 
laid,  whether  the  indictment  is  oi 
statute  ,5  and  it  should  be  in  the  s 
cases  so  hold"  But  under  special 
tory  modifications  of  common  law 
judications  permit,  perhaps 
omitted" 

58.  Vol. II,      610,  611. 

59.  Stat  Crimes,  $S  446-449; 
Brazleton  v.  S.,  66  Ala.  96;  S.  v. 
Greenlees,  41 Ark.  353;  Dean  v.  S.、 
37  Ark.  57;  Brown  v.  S.,  76  Ind.  85. 

60.  New  Crlm.  Law,  I,  S  595; 
and  Places  cited  ante,  §  839;  Stat. 
Crimes,  S§  433-437;  S.  v.  Hill, 79 
N.  C.  656;  S.  V.  Llghtfoot, 107 
Iowa,  344，  78  N.  W.  41; S.  v.  Click, 
115  Term.  283,  90  S.  W.  855. 

61. See  the  cases  cited  ante,  § 
838. 

62.  S.  V.  Tweedy, 115  N.  C.  704, 
20  S.  E.  MS;  P.  V.  O'Brien,  60 
Mich.  8;  C.  V.  Turner,  8  Bush, 1; 
S.  V.  Maddox,  85  Ind.  585. 

63.  S.  V.  Jackson, 11 Ire.  329; 
S.  V,  Simpson,  2  Hawks,  460;  S.  v. 
Scott,  2  Dev.  &  Bat  85;  Boyd  v. 
S.,  2  Humph.  39;  S.  v.  Hambleton,' 
22  Mo.  452. 


justl; 

64. 
65. 

66. 
C. 10! 
Hawc 
Fauc( 
30  Pa 
2  Eac 
C.  65 
405; 
Rlttei 
son, 
Car. 
Neb. 
92  N. 
500,  5 
283,  £ 
Kan. 

67. 
OweD 
Broch 
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§  844.  Malicious  Mischief  and  other  Wrong  combining. 

一 There  are  offences  consisting  in  part  of  malicious  ini&> 
chief  and  in  part  of  other  elements  of  wrong.  Then  the 
indictment,  like  the  offence,  consists  of  a  blending  of  dif- 
ferent things  into  one;  and  the  emergencies  of  the  particu- 
lar case  will  be  the  pleader's  guide.  One  illustration  is 
where  the  mischiei  is  committed  by  the  discharge  of  guns 
to  the  terror  of  the  people  in  a  dwelling-house  ；  ®®  another, 
where  the  windows  of  an  inhabited  building  are  broken  in 
the  night,  with  the  like  consequence  ；  another,  where  the 
house  is  thus  fully  or  in  part  torn  down" 

•  n.  Specially  of  the  Indictment  on  Statutes. 

§845. 1. In  "Statutory  Crimes," — statutory  malicious 
mischief,  with  the  procedure,  is  more  particularly  consid- 
ered" 

2.  The  Indictment, ~ in  these  cases  as  in  all  others  upon 
a  statute,  must  mingle  with  the  common  law  allegations 
those  covering  the  particular  language  on  which  it  is  drawn, 
according  to  explanations  in  the  first  volume"  Thus, ~ 


68.  S.  V.  Langford,  3  Hawks, 
381. 

69.  S.  V.  Batchelder,  5  N.  H. 
549. 

70.  S.  V.  Wilson,  3  Mo.  125. 
71. Stat.  Crimes,  §§  430-449. 
72.   Vol. II,  §§  593-642;  S.  v.  Slo- 

cum,  8  Blackf.  315;  Taylor  v.  S., 
6  Humph.  285;  S.  v.  Clifton,  24  Mo. 
376;  C.  V.  Butcher,  4  Grat.  544;  C 
V.  Dougherty,  6  Gray,  349;  C.  v. 
Bean, 11 Cush.  414;  Olinee  v. 
Smith,  48  N.  H.  259;  Maskill  v.  S., 
8  Blackf.  299';  S.  v.  Pennington,  3 
Head,  119;  S.  v.  Pine,  30  Tex.  309; 
Rex  V.  Ashton,  2  B.  &  Ad.  750;  Reg. 
V.  Morris,  9  Car.  &  P.  89;  S.  v. 
Staton,  66  N.  C.  640  ；  S.  v.  Malloy,  5 
Vroom,  410;  S.  v.  Hussey,  60  Me. 
410, 11 Am.  R.  209;  Birdg  v.  S.'  31 


Ind.  88;  Rex  v.  Mogg,  4  Car.  &  P. 
364;  Rex  v.  Chalkey,  Russ.  &  Ry., 
258;  S.  V.  Allen,  72  N.  C. 114;  S. 
V.  Arnold,  39  Tex.  74;  S.  v.  Simp- 
Bon,  73  N.  C.  269;  C.  v.  Turner,  8 
Bush. 1; S.  V.  Stalls,  37  Tex.  440; 
Allen  V.  Kirton,  2  W.  Bl. 842;  a.  c 
nom.  Allen  v.  Kirton,  3  Wlls.  318; 
S.  V.  BatBon,  31 Mo.  343;  Bates  v. 
S.,  31 Ind.  72;  S.  v.  Hill, 79  N.  C. 
656;  Rembert  v.  S.,  56  Miss.  280; 
S.  V.  Parker,  81 N.  C.  548;  S.  t. 
Boyd.  86  N.  C.  634.  Not  necessary 
to  prove  damage  to  owner  or  ex- 
press malice  under  a  statute,  S. 
Gilligan,  23  R.  I.  400,  50  A.  844; 
see  also  S.  v.  Martin, 107  N.  C. 
904, 12  S.  E. 194;  P.  v.  Sheldon, 
68  Cal.  434,  9  P.  457. 


1762  New  Chimin al  Peocbdtjbb.  も 848 


2.  UaliCft— may  be  inferred  from  acts  of  miscliief  wil- 
fully done,"  The  inference  is  not  inevitable;  as,  it  will 
not  arise  where  the  defendant  proceeded  on  a  license  from 
one  mistakenly  believed  to  represent  the  owner."  And 
where,  as  commonly,  the  intent  to  injore  the  owner  is  an 
element  in  the  offence,  the  evidenoe  should  point  the  malice 
toward  him;  it  is  not  enough  amply  to  shoT  a  mere  un- 
lawful act  of  injury.'*  But— 

3.  Absence  of  License.— That  the  defendant  did  not  act 
under  license  from  the  omer  need  not  be  shown  against 
him."  Tet  the  statute  may  be  in  terms  to  render  the  ab- 
sence of  a license  a  part  of  the  goremmait's  prima  fade 
ease," ~~ a  sort  of  question  on  which  the  authorities  are  not 
quite  uniform. 

4.  Other  Instances — of  the  like  offending  are  sometimes 
relevant  to  the  question  of  intent;  as,  on,  an  indiotment  for 
malioions  shooting,  where  it  was  nncertain  whether  a  prov- 

79.   Res  v.  Crutchler.  6  Car.  &  Carolina  v.  Niaderford,  86  Fed.  382, 

P.  133;  HobBon  v.  8.,  4i  Ala.  380,  287.  Or  from  threat  to  do  Uie  acta 

881:  JohiiBon  v.  S.,  61 Ala.  9, II;  of  mtscblel,  S.  v.  Murphr.  86  S. 

Plppen  v.  S.,  77  Ala.  81, 82;  S.  v.  C«r.  268,  68  a  B.  STO.  HaUcs 1b  at 

MoAUlstor,  7  Pan.  (Dal.)  SOI, 76  wan  tor  the  Jarjr*   UoClnrg  v.  S， 

A.  226;  Harris  v.  a.  7S  Oa.  41, 4S;  S  Ga.  Ap.  62 も 68  S.  BL  UM;  8.  t. 
LosBen  T.    S，  6S  Ind.  W,  440；  Patton,  78  Km.  (66,  9S  P.  S88. 
Hugbes  T.  B., 103  Ind.  344,  847,  2  N.  80.    S.         Undervood,    87  Mo. 

B.  966;  S.  T,  Bnslow, 10  Iowa,  116,  22E. 

117;  S.  r.  Flrnn.  SS  Iowa,  26,  27;  Ret  GeaUe.    The  defendant's  de> 

8.  T.  HcDermott,  36  Iowa,  107;  clanitlons    alter    committing  the 

Com.  V.  WaJden,  3  Cush.  <Mas3.)  act,  mar  in  some  clrwmstBnces  b« 

S68,  661;  Duncan  v.  S.,  49  Miss.  admlsBible   In    his   favor  oo  tlw 

SSI,  S8>;  Thompson  v.  8"  51  HIbs.  queetlon  ot  malice.    S,  t.  Gralum, 

to,  S66:  B.  T.  BrlSiDUi.  94  N.  Car.  4«  Ho.  490. 

888,  889;  8.  T.  Minor, 17  N.  D.  464,  81. S.  t.  Underwood,  inpn; 
m  N.  W.  E2S;  Brown  t.  a,  26  Loasfln  v.  &.,  62  Ind.  4S7;  8.  t.  Cab- 
Ohio  8t 17fl,  188;  S.  T.  onilgan,  38  beriy  (Det  1911), 80  A.  1008：  Knnd- 
R.  I.  400,  50  A.  844：  S.  T.  Tarlton,  son  v.  S..  B6  Tex.  Cr.  Ap.  S13, 130 
22  S.  D.  m. 118  N.  W.  706;  Ooforth  S.  W.  878. 

T.  S.,  S  Humph.  (Tenn.)  37,  39;  82.    S.  v.  WhltOer,  21 He.  841. 

SblrleT  T.  S.  (Tez.  1898),  2Z  S.  W.  38  Am.  D.  272;  Welab  t.  B., 11 Tax. 

42;  BradT  V.  S.  (Tex.  Cr.  1894).  868. 

26  S.  W.  621;  Woodwird  t.       S3  83.   Rex  t.  Hbbj.  2  Car.  ft  P. 

Tex.  Cr.  B64,  SS  8.  W.  204;  North  468. 


CHAPTER  CXLII 


MAYHEM  AND  STATUTORY  MAIMS. 

{§       850a.  Introduction. 

851-854.   Common  law  Proceeding. 
855-859.   Proceeding  upon  Statutes. 

Consult ~< for  the  law  of  this  offense.  New  Grim.  Law,  II,  §{ 1001-1008. 
For  the  forms  of  indictment,  etc"  Dir.  ft  F.,  S§  741-748.  And  see,  for 
Incidental  questions,  the  indexes  to  this  series  of  books.  See  also 
Malicious  Injubies  to  the  Pebson,  Dir.  ft  F.,  {{  693-696. 

§  850  a.  How  Chapter  divided.— We  shall  consider,  I. 
The  Common  law  Proceeding  ；  II.  The  Proceeding  upon 
Statutes. 

I.  The  Common  law  Proceeding. 

§  851.  Indictment. ~ Prior  to  any  English  statute  of  may- 
hem, there  was  pretty  plainly  a  well  defined  felony  of  may- 
hem, distinguishable  from  some  misdemeanors  known  by 
the  like  name"  Of  course,  there  were  forms  oi indict- 
ment for  it.  But  the  statutes  began  to  appear  as  far  back 
as  the  reign  of  Henry  IV.;  and  in  every  case  of  mayhem 
within  the  terms  of  a  statute,  the  indictinent  has  been  upon 
it.  Possibly  some  of  the  old  common  law  precedents  may 
be  found  in  our  ancient  books,  but  the  author  does  not 
remember  to  have  met  with  such"  And  should  he  here 
suggest  a  form,  it  would  be  without  authority,  nor  probably 


92.  New  Crim.  Law,  II,  §§ 1001, 
1008. 

93.  Moreover,  I  judge  that  the 
early  prosecutions  for  mayhem 
were  seldom  by  indictment;  appeal 
being,  as  Reeves  tells  us,  "the  usual 
mode."  2  Reeves  Hist.  Eng.  Law, 
33-35.  In  this  proceeding,  the  ap- 
pellor was  generally  excused  from 
lighting  by  reason  of  the  disabling 


wounds  of  which  he  complained, 
so  that  the  trial  was  commonly 
by  jury.  lb.  34.  And  the  judg- 
ment was  that  the  appellee  "lose 
the  like  member  as  he  has  de- 
stroyed of  the  plaintiff;  and  If  the 
plaint  be  made  against  a  woman 
who  has  deprived  a  man  of  his 
members,  she  shall  have  judgment 
to  lose  a  hand,  being  the  member 
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would  it  ever  be  required  in  practice.  Still,  some  know レ 
edge  of  the  common  law  indictment  is  desirable  as  a  help 
to  the  procedure  under  our  statutes.    Thus, ― 

§862.  "Peloniously"  and  "Maim" ― were  essential  in 
allegation  ；  the  expression  in  Latin  being  felonice  mayhem- 
awi/."-  And ― 

§863.  Manner  of  Hart,  etc. ― As  in  murder,  so  in  may- 
hem, the  indictment  was  required  to  state,  says  East,  "par- 
ticularly in  what  manner  the  hart  was  given,  and  the  con- 
sequences following  it;  concluding  that  so  the  defendant 
feloniously  maimed,  etc.,  but  the  omission  of.  the  former  is 
not  helped  by  such  general  cooclusion.""  Moreover, 一 

§  864.  As  to  Accessories. 一 "Lord  Hale  considers,"  adds 
this  author,  "that  there  are  no  accessories  before  in  may- 
hem, for  that  they  are  in  the  same  degree  as  principles;  and 
if  the  nature  and  pTmishment  of  the  offence  at  common 
law,  which  was  in  effect  only  a  trespass,  be  considered,  it 
favors  that  opinion.  Hawkins,  however,  says  that  there 
may  be  accessories  before;  but  that  the  appellant  has  his 
election  to  proceed  against  them  either  as  principals  or  ac- 
cessories; and  herewith  agrees  Stanndford,  to  whom  Lord 
Hale  expressly  refers.  Yet  I  cannot  help  suBpecting,  upon 
a  more  accurate  inspection  of  the  authorities  on  which  this 
last  opinion  is  founded,  that  it  is  a  mistake,  proceeding 
perhaps  upon  the  old  notion  which  prevailed  till  after  the 
time  of  Edw.  III.'  that  those  who  were  present  aiding  and 
abetting,  but  did  not  commit  the  fact,  were  accessories  at 
the  fact.  The  authorities  in  support  of  it  are  all  resolvable 
into  40  Assize 1, 9，  and  4l Assize 16；  and  there  it  is  saia 
that  the  ancient  law  was  that  each  should  be  appealed  as 


wberevlth  tihe  committed  the  cf- 
fenae."  Tbla  "ere-tor-an  eye"  bo" 
of  punishment,  adapted  to  a  rude 
agfl>  was  not  Inflicted  wbere  the 
proceeding  was  by  Indictment. 1 
Britton,  by  Nlobols,  12S.  Of  couree. 
tbereton,  wpeal  must  bave  bwn 
the  hTored  anlt.  Ab  to  what  ap- 
peftTB  to  hBV«  bean  a  somewhat 


different  Mm  o(  the  appeal  of  mar- 
bam,  wherein  the  consequences 
were  leas  severe,  see  New  Crltn. 
Law,  II,  f 1001  (1),  note. 

94.  8  Inst  118：  2  Hawk.  P.  C. 
c.  23,  I  77. 

B5. 1 East  P.  C.  W»,  reteninjr  to 
2  Hawk.  P.  C.  c.  23,  ||  20,  75,  79: 
lb.  c.  26,  I  57. 
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principal, bnt  that  now  the  appellant'  may  elect  to  make 
all  principals,  or  else  only  the  one  who  stmck  principal, 
and  the  others  accessories.  Bnt  Brook,  on  one  of  these 
passages,  says,  quod  nota;  and  it  seems  that  the  ancient 
law  was  the  best;  for  it  is  only  trespass  in  eff 
the  other  he  observes,  quod  mirum;  for  in  m 
are  no  accessories.   And  in  the  time  of  ] 


1 to  have  been  considered  that  in  maytem 

1； as  well  he  who  comforts  and  abets,  as  he  who 
B  stroke.  And  certainly  it  is  against  the  received 
opinion  at  this  day  that  a  person  can  be  both  accessory 
and  principal  in  respect  to  the  very  same  act ノ'"  But 
here  again  we  are  led  back  into  the  mists  which  envelop 
the  old  common  law  of  this  offence."  The  condderation 
that  there  were  misdemeanors  called  mayhem,  distinct  from 
the  felony,  may  help  dispel  some  of  them. 

n.    The  Proceeding  upon  Statutes. 

§  855. 1. The  Forma ~ here  required  appear  more  folly 
in  "Directions  and  Forms." 

2.  Under  the  Coventry  Act,*'  the  charge  was  that  od， 
etc.,  at,  etc.,  the  defendant,  contriving,  etc.,  the  defendant, 
contriving,  etc.,  in  and  upon  one  X,  on  purpose,  and  of  his 
malice  aforethought,  and  by  lying  in  wait,  unlawfully  and 
feloniously  did  make  an  assault;  proceeding  to  state  the 
weapon,  the  holding  of  it,  etc.,  the  same  as  in  murder;  there- 
npon,  in  a  case  of  slitting  the  nose,  the  averment  states  that 


upon,  in  a  case  of  slitting  the  nose,  the  averment  states  that 
with  the  weap  - --- 

rpose,  am 
then  and 
ntention 
to  maim  and  disfigai 
so  the  jurors,"  etc.,*  as  in  murder.' 


； apon  the  defendant  "the  nose  of  the  said  X, 
and  of  his  malice  afore  "  " " 

sre  unlawfully i 

ng,  in  r 
The  indiebnent  concludes  ' 


on  purpose,  and  of  his  malice  aforethought,  and  by  lying  in 
wait,  then  and  there  unlawfully  and  feloniously  did  slit, 
Tpith  intention  the  said  X,  in  so  doing,  in  manner  aforesaid, 


(1),  note.  2.    8  Chit.  Crim.  Law,  787,  7S8. 

98.  Dir.  ft      SI  741-T48.  For  other  precedent!,  see  Rcz  t. 

99.  M  ft  23  Car.  2,  c 1; New  Woodbnnie, 18  How.  8t  Tr.  6S; 
Crlm.  Law,  n,  S 1003  (1).  Hex  t.  RIiiktoh,  Tren.  P.  0.  SS; 


1768  New  Cbiminai.  Pbocedubb.  858, 859 


§858.  For  Catting  off  the  Ear,— it  was  deemed  neces- 
sary by  the  common  law  rules  to  state  whether  it  was  the 
"right"  or  "left"  one.  But  under  modifying  statutes,  this 
particularity  was  not  required" 

§859. 1. Assault  and  Battery ~ are  included  in  may- 
hem. So  that  on  a  charge  of  mayhem,  there  may  be  a  con- 
viction of  assault  or  of  battery,  yet  within  limits  already 
seen. 13   And 一 

2.  The  Word  "Assault," — not  always  indispensable  in 
the  indictment  for  assault"  may  equally  be  supplied  by 
other  expressions  in  mayhem  ；  whereupon  there  may  be  a 
conviction  for  the  assault  only,  the  same  as  in  other  cases" 

3.  Maiming  in  Arkansas ~ was  held  to  include  an  "ag- 
gravated assault  and  battery;"  and  on  an  indictment  for 
the  former,  the  conviction  may  be  for  the  latter" 

4.  One  charged  as  Present 一 aiding  and  abetting  a  may- 
hem may  be  convicted  of  assault  and  battery,  while  the 
principal  of  the  first  degree  is  convicted  of  the  mayhem.*^ 


12.  S.  V.  Green,  7  Ire.  39.  And 
see  Scott  v.  C,  6  S.  ft  R.  224. 

13.  Vol.  I,  SS  417-419;  Cole  v.  S. 
(Tex.  1911), 138  S.  W. 109. 

14.  Ante,  §§  57  (3),  58. 

15.  Benham  v.  &., 1 Iowa,  542. 

16.  Guest  V.  S.， 19  Ark.  405. 

17.  S.  V.  Absence,  4  Port.  397. 


As  to  the  Verdict, S.  v.  Bloedow, 
45  Wis.  279. 

For  Manslaughter,  see  Homicide; 
Meeting,  Illegal,  see  Unlawful  Ab- 
fiemMy;  also,  Dlsordierly  House; 
Mischief,  see  Malicious  Mischief; 
Murder,  see  Homicide;  Neglect,  see 
Dir.  &  F.，  §§  749-758;  Noxious 
Trades,  see  Nuisance. 


CHAPTER  CXmi, 

NUISANCE. 

SS       860.  Introduction. 

861-  867.  Indictment  generally  and  at  Common  Law. 

868,869.  Indictment  specially  upon  Statutes. 

869a-874.  Evidence  and  Practice. 

S74a-878.  Particular  Nuisances  not  elsewhere  considered. 

Consult for  the  law  of  nuisance,  New  Crlm.  Law,  I,  1071-1082.  As 
to  the  Indictment,  etc..  Dir.  &  F"  §§  773-835.  For  multitudes  of  Incidental 
questloiiB  see  the  indexes  to  this  series  of  books. 

§  860. 1. Already  in  this  Volume ~ we  have  considered 
various  nuisances  under  their  titles;  as,  Barratry,  Bawdy- 
House,  Common  Scold,  Disorderly  House,  Eavesdropping, 
Exposure  of  Person,  and  Gaming-House.  And  further  on, 
under  the  title  Way,  the  procedure  for  the  obstruction  of 
ways  will  be  explained. 

2.  In  "Statutory  Crimes," — Open  and  Notorious  Lewd- 
ness, Liquor  Nuisances,  and  some  others,  more  particularly 
statutory,  are  treated  of,  both  as  to  the  law  and  the  pro- 
cedure. 

3.  In  this  Chapter, 一 we  shall  call  to  mind  some  of  the 
more  general  doctrines  of  our  subject,  then  proceed  with 
what  is  special  to  some  particular  nuisances  not  sufficiently 
explained  in  other  connections :  as  to,  1.  The  Indictment 
generally  and  at  the  Common  Law;  11.  The  Indictment 
specially  upon  the  Statutes  ；  HI.  Questions  of  Evidence  and 
Practice  ；  IV.  Particular  Nuisances,  not  elsewhere  consid- 
ered. 

I.  The  Indictment  Generally  and  at  the  Common  Law. 

§861. 1. A  General  Pormula— for  the  indictment  is 
given  in  "Directions  and  Forms ノ" s 


18.   Dir.  ft  p.,  §  777 
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2.  As  to  Particular  Nuisances, ~ we  saw,  while  treating 
of  them  in  the  preceding  chapter も what  is  the  form  of  in- 
dictment for  each"  The  reader  who  compares  the  forms 
will  discover  that  as  the  various  nuisances  differ  in  their 
elements,  so  differ  also  the  terms  by  which  those  elements 
are  described  in  allegation"  Hence, — 

3.  His  Practical  Course. ~ if  he  does  not  rely  implicitly 
on  precedents,  will  be  to  define  to  himself  accurately  the 
facts  which  in  law  constitute  the  nuisance  he  would  set  out, 
then  aver  them  in  accordance  with  the  general  principles 
governing  indictments,  and  add  the  conclusion  common 
for  all  nuisances.   As  to  the ~ 

§862. 1. Concluding  Part. ~ Following  the  conclusion 
"against  the  peace,"  etc.,  required  in  all  indictments  un- 
less dispensed  with  by  statute,"  it  is  common  to  add,  in 
the  indictment  for  nuisance,  such  words  as  "to  the  great 
damage  and  comraon  nuisance  [or  simply  to  the  common 
nuisance]  of  all  the  people  there  lawfully  being  and  abid- 
ing ノ,  Which  form  is  often  even  more  expanded  ；  as,  in 
Archbold,  "To  the  great  damage  and  common  nuisance  of 
all  the  liege  subjects  of  our  said  lady  the  queen,  there  in- 
habiting, being,  and  residing,  and  going,  returning,  and 
passing  through  the  said  streets  and  highway s. ，，お If  we 
assume  something  of  this  to  be  required,  still, ― 

2.    "To  the  Damage" ~ is  plainly  unnecessary.^' 


19.  Ante,  §§  98, 106  (2)，  199, 
273,  812,  351,  488. 

20.  Consult  the  places  cited  In 
the  last  note,  and  particularly  the 
entire  chapter  In  Dir.  ft  P.;  ateo 
post,  §§  874a-875,  877a,  878;  and 
the  forms  for  such  nuisances  as  Ex- 
plosive Substances  kept  In  a  ware- 
house, Reg.  V.  Lister,  Dears,  ft  B. 
209,  210,  note,  7  Cox  C.  C.  342,  344; 
Spreading  Infection,  Reg.  v.  Hen- 
flon,  Deers.  24, 18  Eng.  L.  ft  Bq. 107; 
Rex  V.  Vantandlllo,  4  M.  ft  S.  73. 
For  an  Offensive  Necessary  House, 
8.  V.  Purse,  4  McCord,  472.  For  an 


Offensive  Trade,  Horner  v.  49 
Md.  277.   For  Wooden  Building  In 

city,  Stewart  v.  C.， 10  Watta,  806. 
See  6  Went.  PI.  431.  Act  need  not 
be  continuouB  nor  affect  pubU も 
but  only  those  In  contact  with  It. 
S.  V.  Waymire,  52  Ore.  281, 97  Pao. 
46. 

21.  Vol. II,  §S  648-651. 

22.  Archb.  Crlm.  PL  ft  Bv. (10th 
Lond.  Ed.)  633.  (19th  Bd.)  9B6. 
Chltty  puts  this  form  even  more 
verbosely.  3  Ctdt.  Crlm.  Law,  607a. 

23.  Vol. II,  S  647;  ante,  67  (2); 
Dir.  ft  F.,  S  48. 


3.  "All" 一 "Divers." ~ Since  a  nuisance'  to  be  a  public 
one  in  distinction  from  a  private,  nmet  not  be  limited  to 
the  injury  of  one  or  a  few  persons,  the  allegation,  if  em- 
ployed, should  be  "to  the  common  nuisance  of  011,"  etc.; 
not  divers,  etc."  But ~ 

§  863.  The  Modern  Books. ― though  perhaps  not  the 
ancient  ones,  leave  it  uncertain  whether  this  concluaon  "to 
the  common  nuisance,"  etc.,  is,  in  any  form,  necessary.  If, 
AS  in  barratry  and  common  scold,  the  main  charge  is  edmply 
in  the  general  terms  permissible  only  in  those  offences" 
there  is  ground  for  saying  that  the  conclusion  "to  the  com- 
mon nuisance  of  all  the  people"  may  add  some  strength 
to  the  very  slender  allegation  of  the  main  fact.  Hence, 
in  these  cases,  it  would  seem  to  be  necessary.  But  the 
authontiea  to  this  are  not  quite  conclusive.*'  On  the  other 
hand,  passing  from  the  exceptional  class, ― 

§  864.  Generally  aa  to  OonoltiBioiL— This  condnsioii,  "to 
the  common  nuisance, "  can  in  no  form  of  it  supply  any  de- 
fect in  the  main  allegatiouB  ； "  so  that,  if  the  facts  set  d(nm 
in  them  do  not  amount  to  an  indictable  ntdsanee,  the  addea 
avenuent  that  they  were  to  the  eommon  nuisance  of  all  the 
citizenB  of  the  State ~ a  mere  snperflnons  ennnoiaiioii  of  a 
mistaken  conolnsion  of  law  " ~ will  not  make  them  appear 
such  to  the  court,  on  whom,  not  the  grand  jury,  rests  the 
deoidcm  of  legal  questions."  Or  if  the  faots  directly  averred 
show  prima  facie  guilt  in  the  defendant,  the  further  aver- 
ment of  the  correct  oonelndon  of  law  that  they  constitute 
an  indictable  ntiisance  will  not  teach  anything  to  the  court, 

24.  New  Grim.  Law.  I,  J  S48  (8).  S  lb.  c  26.  ，  69；  Rex  ，.  COarton,  t 

1078:  Anonymoua,  U  Mod,  S04;  C.  Eeb.  409,  410;  Rex  t.  Cooper,  2 
T.  Faris,  e  Rand.  891;  Hayward' き Stra.  1246;  S.  t,  Ulddleeex  ft  S. 

Cose,  Cro.  EUz.   148.    See  S.  v.  Traction  Co.,  67  N.  J,  L. 14,  509, 

Houck,  73  Ind.  37：  C.  T.  Sweener,  364;  West  t.  S，  71 Ark.  144,  148,  71 

131 Mass.  579.    Ab  to  who  Toaj  S.  W.  488: 

prosecute,  Jonea        Chanute,   ,3  27.  And  sse  Palm«r,  ||  S68,  ST4. 

Kan.  243,  6E  P.  243.  28.  VoL  I,  ，  329;  Tot  II,  ||  SOS. 

2fi.   Post,  I  86E.  614.  51B. 
. 26.    Compare  ante, 番 SOO  (3); 1 29.   Horrla  and  Hsm  RU.  S» 

Hawk.  P,  C.  Curw.  Ed.  898,  |  B;  T  Vroom,  5GS. 
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or  make  plain  what  requires  no  explanation.  Therefore, 
in  principle,  this  conclusion  is  not  necessary ,。  But  the 
authorities  are  divided.®^    In  States  wherein  the  question 


30.  In  the  words  of  Gaston,  J.: 
"If  the  facts  charged  must,  from 
their  very  nature,  have  created  a 
nuisance  to  the  citizens  In  general, 
the  words  ad  commune  nocumen- 
turn,  though  always  proper  and 
safest  to  be  inserted,  may  be  omit- 
ted, fqr  they  neither  describe  the 
crime  nor  the  facts  which  consti- 
tute it."  S.  V.  Baldwin, 1 Dev.  ft 
Bat.  195,  197.  Compare  Acme 
Fertilizer  Co.  v.  S.'  34  Ind.  Ap.  346， 
351, 72  N.  E.  237;  S.  v.  Ohio  Oil 
Co., 151 Ind.  21, 37,  47  L.  R.  A. 
627. 

31.  And  see  ante,  §  353  (3);  New 
Crim.  Law,  I,  §§  243-245;  Prat  v. 
Steam,  Cro.  Jac.  382; 1 Russ. 
Crimes  (5th  Eng.  Ed.)  440;  Train 
&  Heard  Free.  57  and  note;  Thorow- 
good'8  Case, 1 Mod.  107;  C.  v.  Faris, 

5  Rand.  '691; S.  v.  Schilling. 14 
Iowa,  455;  S.  v.  Stevens,  40  Me. 
559;  Anonymous, 1 Vent.  26;  Reg. 
V.  Holmes,  Dears.  207,  3  Car.  &  K. 
360,  6  Cox  C.  C.  216,  20  Eng.  L.  & 
Eq.  597.  In  Massachusetts,  the 
judicial  utterances  and  perhaps  the 
decisions  are  contradictory,  appar- 
ently without  the  slightest  suspi- 
cion by  the  court  that  they  are  so. 
Thus,  In  1850,  one  was  charged  with 
uttering  In  a  public  street  loud 
noises,  thereby  drawing  together  "a 
number  of  persons  to  the  great  dis- 
turbance of  divers  citizetis."  This 
was  held  not  to  set  forth  an  indict- 
able wrong,  but  nothing  was  said 
about  the  conclusion.   C.  v.  Smith, 

6  CuBh.  80.  Next,  in  1854,  on  an 
indictment  for  Indecently  exposing 
the  person,  the  conclusion  "to  the 


common  nuisance,"  etc.,  was  held 
to  be  unnecessary;  Dewey,  J.,  ob- 
serving that  "the  form  of  the  pres- 
ent indictment,"  from  whicli  this 
conclusion  was  omitted,  "in  this  re- 
spect is  supported  by  the  authority 
of  2  Chit.  Crim.  Law,  41, and  Archb. 
Crim.  PI.  (5th  Am.  Ed.)  655."  C. 
V.  Haynes,  2  Gray,  72,  73,  61 Am. 
D.  437.  In  the  case  which  stands 
next  in  the  same  volume  of  reports, 
a  complaint  before  a  magistrate 
against  one  for  being  a  common 
drunkard  was  held  not  to  require 
this  conclusion,  "because"  the  of- 
fense was  not  a  nuisance.  But  in 
apparent  contradiction  to  the  last 
cited  case,  Merrick,  J.  said:  "It  is 
undoubtedly  indispensable  that  nui- 
sances should  be  alleged  in  com- 
plaints and  indictments  to  be  to  the 
great  damage  and  common  nuisazLce 
of  all  the  citizens  of  the  CommoD- 
wealth. 1 Chit.  Crim.  Law,  245, 
246;  C.  V.  Smith,  6  Cush.  80."  C.  v. 
Boon,  2  Gray,  74,  75.  Next,  in 
1859，  Metcalf,  J.，  again  reversing 
the  doctrine,  said.  "It  is  not  necea- 
sary,  in  an  indictment  alleging 
matters  that  constitute  a  common 
nuisance,  to  conclude  ad  commune 
nocumentum,  although  it  is  usual 
to  do  BO. 1 Stark.  Crim.  PI.  (2d 
Ed.)  208;  Archb.  Crim.  PI.  (5tli 
Am.  Ed.)  67;  C.  v.  Haynes,  2  Gray, 
72.  See  also  Brady  v.  Reg.,  4  Ir. 
Law,  21' 2  Jebb  ft  Symes,  647." 
From  analogy  to  which  doctrine  the 
court  held  that  an  Indictment  for 
obstructing  public  Justice  need  not 
conclude  "to  the  obstruction  and 
hinderance  of  public  Justice."  C.  v. 
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has  been  distinctly  settled  by  adjudication,  of  course  the 
beaten  track  will  be  adhered  to.  In  other  States  a  consid- 
erate court  will  follow  the  plain  doctrine  of  principle. 


Reynolds, 14  Gray,  -  87,  91, 74  Am. 
D.  665.  In  1869,  this  was  once  more 
reversed  In  what  Is  perhaps  only 
dictum;  Chapman,  C.  J.  observing, 一 
"It  was  held  In  C.  v.  Smith,  6 
Cush*  80,  that  it  is  necessary,  in 
an  indictment  for  a  public  nuisance 
by  uttering  loud  cries  and  excla- 
mations In  a  public  street,  to  allege 
that  It  was  to  the  great  damage  and 
common  nuisance  of  all  the  citi- 
zens of  the  Common  wealth  there 
inhabiting,  being,  and  residing.  A 
similar  allegation  is  found  in  the 
forms  of  indlctmentB  far  causing 
noisome  smells  or  letting  off  fire- 
works in  a  public  street,  or  for 
keeping  a  gaming  house  or  a  dis- 
orderly house,  and  for  other  nuisan- 
ces of  a  similar  character.  In  Eng- 
land, Buch  an  allegation  has  been 
made  unnecessary  by  Stat. 14  ft 15 
Vict.  c. 100,  §  25.  But  the  proof 
need  not  be  as  extensive  as  the 
allegation."  C.  v.  Harris, 101 Mass. 
29,  30.  Finally,  in  1873,  we  have  a 
dictum  which  accords  with  the  one 
which  stands  next  before  It.  Said 
Colt,  J.:  "An  indictment  for  a  pub- 
lic nuisance  by  uttering  loud  cries 
and  exclamations  in  a  public  street 
must  allege  that  it  was  to  the  great 
damage  and  common  nuisance  of 
all  the  citizens  of  the  common- 
wealth there  being.  This  is  the 
technical  description,  but  the  proof 
need  not  be  as  broad  as  the  allega- 
tion." C.  V.  Oaks, 113  Mass.  8,  9. 
Now,  what  is  the  Massachusetts  law 
on  this  question  ？  I  do  not  know 
what  the  court,  in  the  next  case, 


will  deem  it  to  be;  but  If  I  were 
to  answer,  I  should  say  that  C.  v. 
Smith  does  not  decide  what  in  later 
cases  the  Judges  have  assumed  it 
did.  Therefore  I  should  throw  out 
of  the  account  that  case,  and  all 
the  dicta  depending  upon  and  refer- 
ring to  it.  C.  V.  Haynes,  distinctly 
and  directly  holds  the  conclusion 
to  be  unnecessary.  That  was  the 
exact  question  in  Issue.  C.  v.  Boon 
flatly  contradicts  this,  but  it  is  dif- 
ficult to  say  that  the  contradiction 
ia  more  than  dictum.  The  later 
case  of  C.  v.  Reynolds  directly  sua- 
talns  C.  V.  Haynes;  and  though  this 
point  is  not  the  "very"  one  decided, 
indirectly  it  was  Involved  in  the 
"very"  decision.  What  comes  after, 
to  overrule  these  two  cases,  I 
should  reject  as  mere  dictum; 
hence,  should  deem  the  Massachus- 
etts doctrine  not  to  require  the  con- 
clusion under  consideration.  The 
question  might  arise  whether  the 
doctrine  is  not  this  or  that  accord- 
ing to  the  kind  of  nuisance.  But 
I  can  discover  no  ground  for  sucli 
a  distinction,  either  in  reason,  ex- 
cept as  stated  in  the  last  section  of 
my  text,  or  in  the  utterances  or 
actual  decisions  of  this  tribunal. 
An  indictment  for  carrying  on  a 
lawful  trade  which  may  or  may  not 
be  a  nuisance,  according  to  location, 
must  conclude  to  the  common  nuis- 
ance of  all  persons  there  living,  or 
there  passing  or  repassing,  or  hav- 
ing the  right  to  pass.  Com.  v. 
Megibben, 101 Ky. 195,  40  S.  W.  694. 
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1. The  Acts  constituting  the  Nuisance, ~ except 
in  nusanceis  of  barratry, 32  common  scold,*^  common  night- 
walker,®^  and  possibly  one  or  two  others  of  the  like  sort, 
must  be  set  out  with  the  detail  and  fulness  required  in  other 
offenses.  They  must  both  identify  the  trailsaction,  and  af- 
firmatively show  prima  fade  guilt,B  Thus, ~ 

2.  Special  Circumstances, ~ when  they  render  a  thing  a 
nuisance  which  is  not  sucli  in  itself,  must  be  alleged, 。 
And ― 

3.  A  Demoralizing  Sh6w— must  be  set  out  by  stating  so 
much  of  the  facts  of  its  indecency,  barbarity,  or  the  like,  as 


§  866. 1. Abatement. 一 The  indictment  may  be  good  or 
not,  according  as  judgment  for  the  abatement  of  the  nui- 
sance is  or  is  not  to  be  asked."  Thus. ― 

2.  Where  Punishment  only  is  sought, ~ there  is  no  need 
to  aver  that  the  nuisance  is  continuing"  But  without  this 
averment  there  can  be  no  judgment  of  abatement,  since  the 
ground  for  it  will  not  appear"   The  form  of  this  allega- 


32.  Ante,  §§  98, 100. 

33.  Ante,  §§ 199,  200. 

34.  Post,  §  874a. 

35.  See,  as  iUuBtratlve,  besides 
other  cases  cited  to  this  section, 
Stein  V.  S.,  37  Ala.  123;  Boyer  v. 
8., 16    Ind.    451;    Respublica  v. 
Arnold,  3  Yeates,  417;  Crane  v.  S., 
3  Ind.  193;  S.  T.  Hart,  34  Me.  36; 
S.  V.  Matthews,  42  Vt.  542;  S. 
Hanley,  47  Vt  290;  Rex  v.  Watts, 
2  Car.  ft  P.  486;  Rex  v.  Haddo6k, 
Andr.  137;  S.  v.  Sturdivant,  21 Me. 
9;  C.  V.  Twitchell, 4  CubIi. 74;  Rex 
V.  White, 1 Bur.  333;  S.  v.  Frier 
berg,  49  Ohio  St  585;  S.  v.  Doyle, 
15  R.  I.  527,  9  A.  900;  Ehrllck 
Com.,  31 Ky.  L.  401, 102  S.  W.  289; 
S.  V.  Waymire,  62  Ore.  281, 97  P. 
46;  West  V.  S.,  71 Ark.  144,  71 S. 
W.  482;  LipBchltz  V.  S.,  38  Ind.  Ap. 


648,  72  N.  E. 145;  City  of  Paris  v. 
Com.,  29  Ky.  L.  483,  93  S.  W.  907： 
Com.  V.  Perry, 139  Mass.  198,  29 
N.  E.  656;  Messerschmldt  t.  P"  46 
Mich.  437,  9  N.  W.  486. 

36.  Anonymous,  Palmer,  368， 
374;  C.  V.  Webb,  6  Rand.  726. 

37.  Knowles  v.  8.,  8  Day,  103. 

38.  New  Crlm.  Law,  I, ； 1079; 
post,  S  871.  Averment  necessary 
to  obtain  an  order  of  abatement. 
Com.  V.  Meglbben, 101 Ky.  196, 19 
Ky.  L.  291, 40  S.  W.  494. 

39.  S.  V.  Hull, 21 Me.  84;  S.  t. 
Barnes,  20  R.  I.  525,  40  A.  374; 
Chesapeake  ft  Ohio  R.  Co.  t.  Coxzu 
8  Ky.  U  534. 

40.  Vol.  I,  S  393  (2);  Mnnson 
V.  P.,  6  Par.  Cr. 16;  Rex  y.  Stead, 
8  T.  R. 142;  Taylor  T.  P"  6  Pwr. 
Cr.  347. 
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tion  and  the  connecte 
volume."  It  may  be, 
defendant  erected,  an 
the  nuisance." 

3.  Place, ~ In  prin 
by  writ  to  abate  the  e 
in  the  indictment  in 
forcible  entry  where 
if  the  place  ,  is  essent 
perhaps  it  sometimes 
Moreover,  where  the 
highway,  or  a  buildin 
erwise,  there  is  no  ne 
the  general  venue  in 
principle  ；  and,  on  th 
well  sustained  by  th( 
which  seem  to  hold  th 
tdar  town  or  vill whe 
have  been  committed. 

41.  Vol.  I,  §  393  et  Bi 
brook  V.  C., 1 Bush,  139. 

42.  Baugh  v.  S., 14  Ind. 
see  Ashbrook  v.  C, 1 Bust 
Am.  D.  616;  Wroe  v.  8.,  8 

48.  Ante,  § 111;  poet,  § 

44.  Ante,  §§  381,  382;  S. 
divant,  21 Me.  9. 

45.  Ante,  §§ 19,  34, 123 
351. 

46.  Ante,  ：§  103  i 
136,  286a,  361，  note,  488  (！ 
Sneed, 16  Lea,  460;  Drone! 
S., 112  Ind.  105, 13  N.  B.  2 
Uyalde  Asphalt  Pav.  Co., 
li.  512,  58  A.  299;  Com. i 
ben, 101 Ky. 195,  40  S.  W 
Ky.  L.  291.  Compare  City 
port  V.  Com" 108  Ky. 151 
L. 1591. 

47.  Compare  cases  cltei 
places  referred  to  In  the  h 
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§  867. 1. Duplicity ~ must,  in  these  cases  as  in  others, 
be  avoided"  Yet  one  nuisance  may  be  constituted  by  va- 
rious acts,  and  to  allege  all  the  acts  in  one  count  does  not 
render  it  double.'^®  For  example,  the  keeping  of  swine  in 
a  pen  near  a  public  way,  and  the  feeding  of  them  there 
with  offal,  are  but  one  nuisance,  and  both  may  be  charged 
in  one  count, 直 But 一 

2.  To  Erect  and  to  Continue ~ a  nuisance  are,  either 
sometimes  or  always,  distinct  offenses;  thereupon  a  count 
which  joins  them  is  double"  But  we  may  doubt  the  uni- 
versality of  this  doctrine  as  applied  to  all  nuisances;  for 
example,  to  those  in  their  natures  continuing" 

n.   The  Indictment  specially  upon  the  Statutes. 

§868. 1. The  Foregoing  Sections ~ have  conducted  as 
well  into  this  sub  title.  And 一 

2.  In  the  first  Volume ~ we  saw  on  what  principles  are 
constructed  all  indictments  upon  statutes;  including,  there- 
fore, the  present  ones.'^   Thus, 一 


be  always  so.  Ante,  §§  41, 111, 135 
(1).  The  MaBsachusetts  cases  lllufl- 
trate  this.  In  C.  v.  Wellington,  7 
Allen,  299,  the  indictment  for  the 
nuisance  of  disflgruring  a  public 
burylng-ground .  having  described 
the  place  by  metes  and  bounds,  the 
court  adjudged  that  proof  corres- 
pondingly strict  with  the  allegation 
was  required  to  avoid  a  variance. 
Then,  in  C.  v.  Heffron,  supra,  where 
the  town  was  alleged,  but  not  in  a 
form  descriptive,  this  case  was 
cited  by  the  court  to  the  very  dif- 
ferent proposition  that  a  statutory 
liquor-nuisance  Is  local  and  the 
place  must  be  proved  to  have  been 
in  the  town  averred.  Indictment 
need  not  describe  premises  to  sub- 
ject them  to  a lien.   Jasper  Co.  v. 


Sparham, 125  Iowa,  464, 101 N.  W. 
134. 

49.  Chute  V.  S., 19  Mlmi.  271； 
Knopf  V.  S.,  84  Ind.  316. 

50.  Ante,  § 106  (2);  S.  v.  Mat- 
thews, 42  Vt.  542;  C.  V.  Mills,  6 
Bush,  396;  C.  V.  Twltchell, 4  Gush. 
74;  S.  V.  Hanley,  47  Vt  290;  S.  v. 
Frleberg,  49  Ohio  St.  585.  And  see 
C.  V.  Colby, 128  Mass.  91. 

51. S.  V.  Payson,  37  Me.  361. 
And  see  Rex*  v.  Pappineau, 1 Stra. 
686;  Com.  V.  Louisville  ft  N.  R.  Co., 
27  Ky.  Im  R.  592,  86  S.  W.  617. 

52.  Burke  v.  P.,  23  111. Ap.  36; 
Hoadley  v.  P.,  23  111.  Ap.  39. 

63.  Vol.  I,  §  393  (2);  Dir.  ft  P.. 
§§  788,  1013-1016. 

64.  Vol. II,  §  593  et  seq. 
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ulations.  In  Alabama,  a  judgment  "that  the  nuisance  be 
abated  forthwith,  at  the  costs  of  the  defendant,  and  the 
sheriff  is  cliarged  with  the  execution  of  this  order,"  waa 
deemed  informal,  as  being  a  command  to  the  sheriff,  not 
Uie  party; "  nor  does  this  accord  with  the  practice  above 
stated. 

2.  The  Judgment  for  Abatonent ~ should  not  be  too 
broad,'*  but  shonJd  require  the  removal  only  of  "so  much 
of  the  thing  as  makes  it  a  nuisance."  "  Or,  if  the  illegality 
is  in  the  wrongful  use  of  a  boildmg,  the  abatement  consists 
of  stopping  such  use."  In  Maine,  where  by  statute  the 
court  is  simply  permitted,  not  required,  to  order  the  abate- 
ment, it  has  declined  acting  if  the  interests  of  strangers 
may  thereby  be  "improperly  affected.""  Still,  that  a 
public  nuisance  is  on  a  stranger's  land  affords  no  just  rea- 
son for  leaving  it  unabated.^" 

§  872.  To  compel  Abatement, ― it  was  formerly  the  role, 
and  something  like  it  may  still  be  in  practice,  not  to  quash 
a  defective  indictment  for  a  continning  nuisance,  unless  the 
defendant  applying  will  abate  it.**  In  reason,  this  can  be 
only  where  the  eziatence  of  the  nuisance  is  palpable  or  oon- 
oeded. 

§  873.  Particiilars. ~ Some  of  these  cases  of  nnisanoe  are 
proper  for  the  disoretionary  note  or  bill  of  particulars" 


7B.  Campbell t.  B., 16  Ala.  144. 

76.  New  Crim.  Law,  I,  H  S28, 
1081 (w  to  prlTate  Bbatement) ； 
8.  T.  MoSfltt. 1 Greene  (Iowa), 
247;  MorrlBon  t.  Marqnardt,  24 
Iowa,  36,  92  Am.  D.  444;  Smart  v. 
C,  27  Qrat.  960. 

77.  Rex  V.  Pappineau, 1 Stra, 
686,  688.  And  see  Baten'B  Case,  9 
Co.  68b;  Shepard  r.  P.,  40  Mloli. 
487;  Craig  t.  Wertliinueller,  78 
Iowa,  B98. 

78.  I  Rnu.  Crimei  (Sth  Eng. 
Ed).  442;  Brlefatman  v.  Bristol, 65 
M«.  4a«,  20  Am.  R.  711：  Eorp  v.  Lee, 


71 ni. 193.  See  Wolcli  t.  Stowell. 
2  Dong.  Mich.  3 お； Ely  t.  Nlaean, 
36  N.  T.  297：  Barely  v.  C，  26  Pa. 
603,  64  Am.  D.  71B;  S. マ. Euter. 
85  Iowa,  221. 

79.  S.  V.  HatncB,  80  He.  66. 

80.  Delaware,  etc.  Canal  v. 
60  Pa.  867. 

81.  Leyton'a  Case,  Cro.  Car. 
5S3.  And  see  Anonymous, 11 Hod. 
305:  Reg.  V,  Wlgg.  2  Ld.  B&Ttn. 
1163.  And,  as  lUuBtratlTe,  eee  Rex 
V.  Oreen, 1 Katy,  3T9. 
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Nuisance 


The  court  may  order  it  without  affi  : 

§  874.  Juror—  (Mill-dam) On€ 

dams  are  in  general,  in  the  part  o: 
controversy  arose,  nuisances,  and 1 : 
with  are  such,  is  not  a  competent  ji 
ing  up  a  mill-dam  ；  though  he  is  no  : 
in  question,  nor  has  he  formed  or  ( : 
garding  it." 


IV.  Particular  Nuisances  not  ( 

§  874  a.  For  Common  Night-walk  i 

on  a  question  not  perhaps  absolute! ； 
indictment  to  allege  that  on,  etc., 
"was  a  common  night-walker,"  ei 
ramble  in  the  streets,"  etc.se 

§  874  b.— Noises. ~ The  nuisance  i 
noises  in  a  public  place,?  has  bee]! 
set  out  in  the  averment  that  on,  etc 
street  of  a  town,  the  defendant  di: 
tions  and  outcries,  and  did  then  an(  I 
a  number  of  persons,"  etc"  And  i 
court  to  refuse  t ひ permit  the  defei 
whether  he  saw  any  indication  that 
were  disturbed  or  annoyed  by  the  : 
was  immaterial" 

§  875.   For  carrying  on  an  Offeiu! 

lie  discomfort, 90  the  indictment  will 
the  nature  of  the  trade,  the  sort  of  a. 


83.  Rex  V.  Curwood,  5  Nev.  &  And  e 
M.  869' 1 Har.  &  W.  810.  S. 

84.  CiippezL  V.  P.,  8  Mich.  117.  v.  Ot\ 
86.  New  Crlm.  Law,  S  601 (4);  other 

Dir.  &  F.,  S 1007.  883. 

86.  S.  V.  Dowers,  45  N.  H.  543.  89. 
Compare  with  Dir.  &  P.  nt  sup.  90. 

87.  New  Crlm.  Law,  I,  S  681 (2).  et  seq. 

88.  C.  V.  Harris, 101 Mass.  29. 
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ial circumstances.  Besides  the  proper  introductory  and 
concluding  averments,  it  simply  sets  forth  the  facts." 

§876.  Other*  Instances ~ of  offensive  trade  will  tarely,  if 
ever,  be  pertinent  in  aid  of  the  proofs  of  the  one  on  trial" 

§877.  Offensive  Acts  not  within  the  Allegations— rare 
undoubtedly  admissible  in  proof  when  of  the  res  gestae.^^ 
But  the  verdict  cannot  rest  upon  them.  Therefore  when 
the  charge  was  that  by  boiling  and  trying  out  putrid  meats, 
etc.,  offensive  odors  were  emitted  from  a  building,  the  jury 
were  not  permitted  to  take  into  their  account  odors  from 
outside  the  building,  though  proceeding  indirectly  from  the 
works  within.®^ 

§877  a.  Rendering  the  Air  unwholesome, 一 as  in  this 
case,  is  one  of  the  forms  of  the  nuisance  of  offensive  trades. 
But  the  air  may  be  corrupted  by  other  means,  and  the  in- 
dictment therefor  will  be  drawn  on  the  same  plan  as  above" 


91. See,  for  precedents.  Dir.  & 
F.,  §§  827-831;  Archb.  Crlm.  PI. & 
Ev. (10th  Lond.  Ed.)  633,  634. 
where  also  are  references  to  the 
following:  "for  using  a  shop  In  a 
public  market  as  a  slaughter- 
liouse,  C.  C.  C.  301,  and  see  4  Went. 
224;  for  erecting  a  manufactory  for 
hartshorn,  C.  C.  C.  311;  for  erect- 
ing a  privy  near  the  highway,  4 
Went.  225;  for  placing  putrid  car- 
rion near  the  highway,  4  Went.  213  ； 
for  keeping  hogs  near  a  public 
street  and  feeding  them  with 
offal, C.  C.  C.  305，  and  see  Reg  v. 
Wigg,  2  Ld.  Raym.  1163;  for  keep- 
ing a  fierce  and  unruly  bull  In  a 
field  through  which  there  was  a 
footway,  C.  C.  C.  310;  for  keeping 
a  ferocious  dog  unmuzzled,  C.  C.  C. 
311;  for  baiting  a  bull  in  the  king's 
highway,  4  Went  213.**  For  fur- 
ther precedents,  see  C.  v.  Rum- 
ford.  Chemical  Works, 16  Gray, 
231; S.  V.  Wilson,  43  N.  H.  415,  82 
Am.  D. 163;  Reg.  v.  Mutters,  Leigh 


&  C.  491, 10  Cox  C.  C.  6;  Rex  v. 
Brooks,  Trem.  P.  C. 195;  C.  v. 
Brown, 13  Met  365;  Rex  v.  Cole, 
Trem.  P.  C. 198;  Taylor  v.  S.,  35 
Wis.  298.  See  also  S.  v.  Hart,  34 
Me.  36.  Polluting  stream  with 
oil  and  refuge.  Indian  Refining  Co. 
V.  Com.  (Ky.  1909), 117  S.  W.  274. 
See  Board  of  Health  of  Pompton 
Lakes  v.  E.  I.  DuPont  de  Nemours 
Powder  Co.  (N.  J.  1911), 80  A. 
998. 

92.  Reg.  V.  Falrle,  8  Ellis  ft  V" 
486. 

93.  Vol. II,  §§ 1083,  1084,  1125. 
94".    C.  V.  Brown, 13  Met.  365, 

368.  Compare  with  Dennis  v.  S.. 
91 Ind.  291;  Chlsholm  v.  Doulton, 
22  Q.  B.  D.  736, 16  Cox  C.  C.  675. 

95.  For  corrupting  the  air,  etc., 
by  a  Dam, ~ overflowing  grounds, 
see  Stephen  v.  C,  2  Leigh,  759; 
S.  V.  Close,  35  Iowa,  570;  Munson 
V.  P.,  5  Par.  Cr. 16;  by  a  Piggery, 
― S.  V.  Payson,  37  Me.  361; S.  v. 
Raster,  35  Iowa,  221;  by  a  "Ne&> 


§878.  Rendering  Water  unwholesome ~ may  be  a  nui- 
sance. It  is  created  in  different  ways,  and  the  indiotmeat 
and  proofs  will  vary  accordingly."'*  On  the  trial  of  a  gas 
company  for  conveying  refuse  gas  into  a  great  public  river, 
destroying  the  fish  and  making  the  water  unfit  to  drink, 
"the  question, ' '  said  Denman,  C.  J.,  "will  be  whether  there 
has  been  a  noxious  and  deleterious  ingredient  conveyed  into 
the  river,  whereby  the  water  has  been  corrupted  and  ren- 
dered unfit  for  use;  and  if  there  has  been,  then  whether,  in 
the  concluding  words  of  the  indictment,  it  was  to  the  com- 
mon nuisance  of  the  king's  subjects."  The  circumstance 
tliat  by  the  diminutioii  of  fish  many  fishermen  were  thrown 
oat  of  employm^t,  waa  not  deemed  of  itself  soffid 
ground  to  sustain  tiie  proceeding." 

wMiy^iouM,"— Rei       P©dley,  X 123;  P.  T.  Towiuend,  S  Hill, M 
A.  ft  EL  8SS;  Acme  Fertlllxer  Co.  34  479. 

Ind.  Ap.  8M,  72  N.  B. 1037.  97.   Rex  t.  Medl^,  8  Car.  J 
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OBSTRUCTING  JUSTICB  AND  .GOVBBNMENl*. 

it  879, 880.  Introduction. 

881-896.  ABsaalting  or  ReBUrtlng  Officer. 
896-  898.  Other  Ol)etractloii& 

Consult for  the  law  of  these  offenses.  New  Crlm.  Law,  I,  ||  450-4S0;  n, 
II  884-389*  1009-1018.  For  the  precedents  etc"  Dir.  it  V.,  ||  886-864.  And 
for  TarloiiB  incidental  queBtions,  see  the  Indexes  to  this  series  of  books. 

§879. 1. VariouB  Offenses— named  and  mmamed,  at 
common  law  and  statutory,  are  within  the  subject  of  this 
chapter.  But ~ 

2.  Elsewhere  in  this  Volume— we  have  considered  Bar- 
ratry" Bribery,®®  Champerty  and  Maintenance,^  Counter- 
feiting the  Coiii,2  and  Embracery  ； »  and  further  on,  Perjury, 
Prison  Breach,  and  the  like,  will  come  under  review. 

§  880.  This  Chapter— treats  of,  I.  Assaulting  or  Besist- 
ing  an  Officer  in  his  Duties;  n.  Other  Obstructions. 

I.  Assaulting  or  Resisting  an  Offlcer  in  his  Duties. 

§  881. 1. For  the  Indictment, — the  reader  should  care- 
fully consult  the  chapter  in  "Directions  and  Forms.," 

2.  Assaulting  an  Officer ~ is  otherwise  termed  an  aggra- 
vated assault.  The  principles  which  govern  the  indictment 
for  it  have  been  already  considered.  Thus,  by  the  Eng- 
lish 9  Geo.  4,  c.  31， §  24  (re-enacted  in  24  &  25  Vict.  c. 100, 
§  37),  it  was  made  punishable  to  "assault  and  strike  or 

98.  Ante,  8  98  et  seq.  3.  Ante,  S  344  et  seq. 

99.  Ante,  { 126  et  seq.  4.   Dir.  &  R,  SS  836-854. 

1.  Ante,  8 154  et  seq.  Com-  5.  Ante,  {$  63-64.  See  AppIizL? 
plaint  and  warrant  in  fictitious  v.  8.,  96  Ark.  185, 128  S.  W.  866; 
name,  S.  v.  King,  71 Kan.  287,  80  Gibson  v.  S., 118  Qa.  29,  44  S.  E. 
Pac.  606.  811. 

2.  Ante,  {  246  et  seq. 
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2.  Every  fact ~ which  in  contemplation  of  the  entire 
law  of  the  subject,  is  found  to  be  an  affirmative  element  in 
the  offense,  should  be  averred" 

§  884.  The  Official  Character ~ of  the  assaulted  or  re- 
sisted person  is  well  alleged,  as  in  the  above  form,"  by  the 
expression  "being  a  magistrate,"  etc.;  or,  it  would  be  equal- 
ly well  to  say  that  he  "was  a  magistrate,"  etc.  Nothing 
more,  as  to  this,  is  required. は Yet  in  other  respects  the 
ofiicial  character  should  be  so  designated  that  on  the  en- 
tire averment  the  officer  will  appear  to  be  authorized  to  per- 
form the  particular  duty"  Or,  if  he  was  a  private  person 
acting  as  a  special  deputy  for  the  occasion,  there  should  be 
something  in  the  allegation  distinguishing  him  from  a  gen- 
eral deputy  and  known  officer."  Moreover  it  is  always 
competent  for  the  pleader,  ii  he  chooses,  to  set  out  the  legal 
appointment  to  the  office;  but  in  such  case,  the  proof  must, 
it  appears,  sustain  this  allegation  in  form"  Hence ~ 

§885.  The  Authority  of  the  Officer— need  not  be  in 
words  averred,  if  it  is  duly  manifest  as  the  result  of  all  the 
allegations"  Yet  in  some  way  the  lawfulness  of  his  doings 
must  appear  on  the  face  of  the  averments  against  one  for 
assaulting  or  resisting  Mm  in  his  office,  or  for  any  other 
kindred  offense."    Moreover, — 


Ark.  508;  U.  S.  v.  Bachelder,  2 
Gallls. 15;  U.  S.  V.  Stowell. 2  Curt. 
C.  C.  153;  S.  V.  Fifield, 18  N,  H. 
34;  P.  V.  Haley,  48  Mich.  49 &. 

10.  Pierce  v.  S.， 17  Tex.  Ap. 
232;  Horan  v.  S.，  7  Tex.  Ap.  183; 
S.  V.  Maloney, 12  R.  I.  251;  Mc- 
Grew  V.  S., 17  Tex.  Ap.  613;  U.  S. 
V.  Fears,  3  Woods,  510;  P.  v.  Nash, 
1 Idaho,  n.  8.  206;  S.  v.  Simmons, 
108  Me.  239,  79  A.  1069. 

11.  Ante,  §  881 (2). 

12.  Ante,  §  822  and  note; 
S.  V.  Hooker, 17  Vt.  658;  S.  v. 
Roberts,  52  N.  H.  492;  S.  v.  Cas- 
sady,  52  N.  H.  500.  And  see  C.  v. 
Beckley,  3  Met.  330;  Murphy  v.  S.， 
65  Ala.  252. 


13.  Rex  V.  Osmer,  5  East,  304, 
308, 1 Smith,  555;  S.  v.  Scammon, 
2  Fost.  N.  H.  44;  U.  S.  v.  Stowell, 
2  Curt.  C.  C. 163;  S.  v.  Hailey,  2 
Strob.  73;  C.  v.  Doherty, 103  Mass. 
443;  Rex  v.  Everett,  8  B.  &  C. 
114;  Bowers  v.  P.. 17  HI.  373. 

14.  Rountree  v.  U.  S., 1 Pin.  59; 
S.  V.  Moore,  39  Conn.  244.  And  see 
Putman  v.  S.,  49  Ark.  449. 

15.  S.  V.  Copp, 15  N.  H.  212;  S. 
V.  Sherburne,  59  N.  H.  99. 

16.  S.  V.  Roberts,  52  N.  H.  492; 
S.  V.  Oassady,  52  N.  H.  600. 

17.  C.  V.  Doherty, 103  Mass. 
443;  S.  V.  Hailey.  2  Strob.  73;  Can- 
trlU  V.  P.,  3  Gllman,  356;  P.  v. 
Hochstim,  36  Misc.  662,  73  N.  Y. 
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§  886.  That  the  Officer  was  acting  in  his  Office,— either 
generally  or  in  the  particular  case"  must  be  shown  in  aver- 
ment; though,  for  this,  a  distinct  and  separate  allegation 
may  not  be  required. 

§  887.  The  Defendant's  Knowledge— of  the  official  char- 
acter, and  of  the  other  circumstances  rendering  the  obstruc- 
tion indictable,  is  generally  assumed  to  be  necessary  in 
averment.  It  is  so,  doubtless,  in  various  forms  forms  of 
the  offense  and  of  the  statutes"  But  it  is  not  in  all  cases 
indispensable.^*  It  is  essential  under  a  statute  having  the 
word  "knowingly"  or  its  equivalent"  In  other  cases,  the 
rule  is  to  insert  it  when  otherwise  a  prima  facie  .case  will 
not  appear;  when  it  will,  this  allegation  may  be  omitted.^' 

§  888.  An  Averment  of  Process ~ is  not  required  where 
the  officer,  having  authority  to  act  without  it,  has  none. 
And  it  appears  that,  after  process  executed,  if  the  charge 
is,  for  example,  that  the  officer  had  an  arrested  prisoner  in 
custody,  there  is  no  need  of  saying  by  what  process  held.^* 
But  where,  when  obstraciea,  he  was  serving  a  process  on 
the  validity  of  which  the  lawfulness  of  his  doings  and  the 
Tmlawfulness  of  the  resistance  depended,  it,  and  the  attend- 
ant facts,  must  bo  so  far  averred  as  to  show  the  defendant 
to  be,  prima  facie,  guilty.  This  setting  out  must  be  more  or 
less  minute  according  to  the  particular  case.^*^ 


S.  562;  Bee  Brown  v.  S.,  42  Tex. 
Cr.  472,  60  S.  W.  548;  Vince  v.  S.. 
113  Ga. 1068,  39  S.  B.  313. 

18.  Hill V.  S"  43  Tex.  329;  S. 
V.  Gilbert,  21 Ind.  474;  Bowers  v. 
P., 17  111.  373;  Lamberton  v.  S.， 11 
Ohio,  282,  285;  S.  v.  Beasom,  40 
N.  H.  367;  S.  V.  Hooker, 17  Vt. 
658;  P.  V.  Hubbard, 141 Mich.  96, 
104  N.  W.  386/ 12  Det.  Leg.  N.  349. 

19.  S.  V.  Flagg,  50  N.  H.  321; 
IT.  S.  V.  Bachelder,  2  Gallis. 15;  S. 
V.  Hooker, 17  Vt  658. 

20.  Ante,  §  881 (2);  S.  v.  Gil- 
bert, 21 Ind.  474;  C.  v.  Klrby,  2 
Cush.  577.  681; S.  v.  Hoojser, 17 


Vt.  658;  S.  V.  Carpenter,  54  Vt. 
551;  Jones  v.  S" 114  Ga.  73,  39  S. 
E.  861. 

21.  C.  V.  Hubbard,  24  Pick.  98; 
S.  V.  Brown,  6  Wash.  609. 

22.  Vol. II,  9  522. 

23<  Vol. II,  S§  521-526;  S.  v.  Hil- 
ton, 26  Mo.' 199. 

24.  C.  V.  Lee. 107  MasB.  207. 
But  see  post,  §  890.  See  also  P. 
V.  Muldoon,  2  Par.  Cr. 13;  post,  § 
892;  S.  V.  Russell  (Iowa,  1898),  76 
N.  W.  663. 

25.  S.  V.  Halley,  2  Strob.  73;  U. 
S.  V.  Stowell, 2  Curt.  C.  C. 153;  S. 
V.  Tuell, 6  Blackf.  344:  Bowers  v. 
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§  889.  The  Act  of  Obstruction,— when  it  consists  of  as- 
sault, is  charged  as  already  shown.^®  On  principle,  if  the 
obstruction  is  of  any  other  kind,  the  allegation  should  be 
in  like  manner  specific.  Yet  in  form  of  words,  it  must  vary 
with  the  other  averments  and  the  special  facts.  And  so, 
in  a  sort  of  general  way,  are  the  authorities.^'^  The  method 
of  obstruction  must  be  set  out.ss  It  was  once  apparently 
adjudged  sufficient  to  say,  "did  with  force  and  arms  vio- 
lently and  unlawfully  resist,  ^prevent,  and  impede;"  etc., 
following  simply  the  terms  of  the  statute  ；  2»  but  the  con- 
trary has  been  held  in  other  cases,  and  the  correctness  of 
this  one, ii  such  was  the  decision,  denied.'^ 

§890.  Ownership 一 (Rescuing  Goods). ~ According  to 
an  old  case,  the  indictment  for  rescuing  goods  from  an  of- 
ficer must  allege  their  ownership,  and  show  on  what  pro- 
cess held" 

§  891.  The  Proof  of  Official  Character— is  explained  in 
other  connections.®^    Practically  it  is  nearly  always  by 


P" 17  HI.  373;  S.  V.  Dlckerson,  24 
Mo.  865;  S,  V.  Hooker, 17  Vt  668； 
CantrlU  v.  P..  3  Oilman,  356,  357; 
McQuoid  V.  P.,  3  Oilman,  76;  S.  v. 
Flagg,  50  N.  H.  821; S.  v.  Hender- 
son, 15  Mo.  486;  S.  V.  Beasom,  40 
N.  H.  367;  S.  V.  Downer,  8  Vt  424, 
30  Am.  D.  482;  S.  v.  Flfleld, 18  N. 
H.  34.  And  see  B.  v.  Dunn, 109  N. 
C'.  839：  S、  V.  EstiB,  70  Mo.  427; 
S,  V.  Brown,  6  Wash.  609.  But  see 
Slicker  v.  S., 13  Ark.  397;  S.  v. 
Bushey,  96  Me.  151, 51 A.  872;  S. 
V.  Knapf.  50  Wash,  22 あ 96  P.  1076. 
A  writ,  re^lar  on  its  face  is  suf- 
ficient to  protect  the  officer.  Ap- 
pling V.  S.,  96  Ark.  185, 128  S.  W. 
866. 

26.  Ante,  {  881; S.  v.  Gilbert, 
21 Ind.  474. 

27.  S.  V.  Downer,  8  Vt  424,  80 
Am.  D.  482;  S.  v.  Burt,  26  Vt.  373; 
C.  V.  Klrby,  2  Cush.  577;  Lamber- 
ton  V.  S., 11 Ohio,  282,  285;  Fftris 


V.  S.，  3  Ohio  St.  159;  P.  V.  Smith, 
131 Mioh.  170.  90  N.  W.  666. 

28.  S.  V.  Halley,  2  Strob.  73. 

29.  IT.  S.  V.  Bachelder,  2  Oallls. 
15.  And  see  S.  v.  Fifleld, 18  N.  H. 
34. 

30.  Lamberton  v.  S.,  supra;  S. 
V.  Johnson,  cited 11 Ohio,  286;  S.  v. 
Shoemaker,  cited 11 Ohio,  286. 
Compare  with  McQuold  v.  P.,  3 
Gllman,  76;  S.  v.  Copp, 16  N.  H. 
212;  S,  V.  Roberts,  52  N.  H.  492. 

31.  Reg.  V.  Lilly,  7  Mod.  63.  See 
also  S.  V.  Dlckeraon,  24  Mo.  865; 
ante,  S  888. 

32.  Vol. II,  S 1130  (2)  ；  ante,  8 
824.  Proof  that  accused  knew  it 
was  an  officer  required,  Jones  v. 
S., 114  Ga.  73,  89  S.  E.  861.  It 
xnufit  be  proved  the  person  re- 
Blsted  was  an  officer  and  that 
accused  knew れ- Pettlbone  r. 
U.  S., 148  U.  S. 197,  206, 18  8. 
Ct.  542,  37  L.  Ed.  419；  Merritt  T.  8. 


nng  ； 
par  I 
self  I , 
ithii 
oons 
ip  in 

}92. 

ae  w  I 
ng  ai 
ess  I 
mni; 
rarrji 

Ofil 


»9;  8. 
； Hoi 
m  V. 
}.  V.  I 
rphy 
[)owi< 
482. 

Rei 
CJ.  S. 
Hole  I 

Iv 
»， 

3、i 
3C 

V.  i\ 
S., 
son 


V. (： 
om. 
81; 
19  ！ 
(N. 
L06 1 


o  ^  N  r 


1790 


New  Criminal  Pbocedurb.  893-895 


cases  cited  in  the  first  volume,"  that  to  authorize  the  war- 
rant to  be  read  in  evidence,  the  officer's  return  should  first 
be  written  thereon.  But  it  has  been  answered  to  this  that 
while  such  return  is  essential  in  a  civil  suit  by  the  officer, 
who  when  seeking  redress  must  himself  appear  to  have  fu レ 
ly  done  his  duty,  it  is  otherwise  in  this  criminal  proceed- 
ing wherein  the  officer  is  but  a  tjiird  person,  whose  act  even 
u  he  destroys  the  warrant  cannot  affect  the  rights  of  the 
plaintiff  State.*^ 

§  893.  The  Officer  will  be  Presumed ~ to  have  performed 
his  official  functions  rightly;  hence  the  indictment  need 
not  aver  that  he  did,  and  if  the  defendant  relies  on  his  hav- 
ing omitted  to  declare  his  authority,  it  is  matter  simply  of 
defense.** 

§  894. 1. Variance. ― An  allegation  that  the  officer  had 
in  custody  one  to  be  examined  on  a  charge  of  larceny  is 
sustained  though  the  larceny  was  in  another  State,  and  the 
purpose  was  his  surrender  as  a  fugitive  from  justice;** 

2.  For  resisting  the  Officer, ~ the  indictment  need  not 
give  the  name  of  the  person  under  arrest" 

§  895. 1. Part. 一 On  a  charge  of  assaulting  an  officer,  if 
this  aggravation  is  not  proved,  a  verdict  for  simple  assault 
will  be  good.47  Or,  if  the  aggravation  is  imperfectly  set 
out,  the  conviction  may  be  for  the  assault  only;'*®  or,  for 
the  assault,  with  any  part  of  the  aggravation  duly  al- 
leged"  But—  ^ 


41.  Vol.  I,  § 187  (3). 

42.  S.  V.  Moore,  39  Conn.  244. 
And  see  Oliver  v.  S., 17  Ark.  508; 
C.  V.  Tobin, 108  Masa.  426;  C.  v. 
Coughlln, 123  Mass.  436;  S.  v.  Fl- 
fleld, 18  N.  H.  34. 

43.  Vol. II,  § 1131.  See  however, 
P.  V.  Hochstim,  36  Misc.  562,  73 
N.  Y.  S.  626.  The  presumption 
from  the  officer's  return  may  be  re- 
butted by  his  own  testimony.  Helnze 
V.  U.  S.， 181 F.  322. 


44.  S.  V.  Freeman,  8  Iowa,  428, 
74  Am.  D.  317;  Neifeld  v.  S.,  23 
Ohio  CIr.  Ct.  R.  246. 

45.  C.  V.  Tracy,  5  Met.  536. 

46.  S.  V.  Garrett,  80  Iowa,  589. 

47.  S.  V.  Webster,  39  N.  H.  96； 
C.  V.  Cooley,  6  Gray,  350. 

48.  Baker  v.  S.，  4  Pike,  56. 

49.  S.  V.  Halley,  2  Strob.  73. 
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2.  Where  the  Indictment  contaios  Matter  negativing ~ 

any  offense,  no  punishment  can  follow  for  anything.*^^ 

II.   Other  Obstructions. 

§  896.  For  refusing  to  assist  an  Officer ~ in  the  discharge 
of  his  duties/* 1 the  indictment  must  set  out  his  authority 
and  such  other  facts  as  will  enable  the  court  to  see  that  he 
was  proceeding  lawfully"  Then  follow  the  averments  of 
his  command  to  the  defendant,  and  the  latter  ，8  refusal" 

§  897.  Tampering  with  a  Witness ~ is  an  offense  which 
may  be  committed  in  various  ways."  For  dissuading  or 
otherwise  hindering  one  from  appearing  and  testifying  in 
a  cause,  the  indictment  need  not  set  out  the  record  of  such 
caiise,B8  of  say  on  whose  behalf  the  witness  was  snbpoe- 
naed，B*^i  or  aver  the  materiality  of  his  testimony.^*^**  Mat- 
ter of  this  sort,  which  is  mere  inducement,  may  be  given 
more  in  general  than  the  gist  of  the  charge.*^®  It  need  not 
allege  the  success  of  the  persuasion  or  other  measure.  Nor 
need  it  conclude  "to  the  obstruction  and  hindrance  of  pub- 
lic justice.  ，  ，  5T 


50.  Rex  V.  Osmer,  5  East,  304, 
308. 

51.  Vol. I，  §§ 185,  186. 

52.  S.  V.  Shaw,  3  Ire.  20,  22. 
63.  Reg.  V.  Sherlock  (Law  Rep.), 

1 C.  C.  20, 10  Cox  C.  C. 170;  S.  v. 
Nail, 19  Ark.  563;  Comfort  v.  C., 
5  Whart.  437.  These  cases  contain 
precedents;  and  see  forms  in  Dir. 
ft  F.,  §9  844-847. 

54.  New  Crim.  Law,.  I,  99  468， 
695  (3),  734  (2);  S.  v.  Curdy  (Del. 
Gen.  Sess.  1910),  75  A.  868;  S.  v. 
Holt,  84  Me.  509,  24  Atl.  951;  Gar- 
land V.  8" 112  Md.  83,  75  A.  631; 
Perrow  v.  S.,  67  Miss.  365,  368,  7  So. 
349.  It  need  not  be  proved  the  wit- 
ness was  under  subpoena.  S.  v. 
Keyee,  8  Vt.  57,  66,  67,  30  Am.  Dec. 
450;  S.  V.  Horner,. 1 Marv.  (Del.) 
504,  26  Atl. 73,  74;  S.  v.  Bringgold, 


40  Wash. 12,  82  P.  132;  Com.  v.  Bai- 
ley. 87  S.  W.  299,  26  Ky.  L.  583; 
Com.  V.  Berry, 141 Ky.  477, 133  S. 
"W.  212,  or  his  evidence  was  relev- 
ant. Com.  V.  Reynolds, 14  Qtay 
(Mass.)  87,  89,  74  Am,  Dec.  665. 

55.  S.  V.  Carpenter,  20  Vt  9. 
65a.  S.  V.  Brlnggold,  40  "Wash. 

12,  82  P. 132  and  see  generally,  S. 
V.  Roe, 19  Idaho,  416, 113  P.  461. 

55b.  Tedford  v.  P.,  219  111. 23,  76 
N.  E.  60. 

56.  Vol. II,  §§  554-558;  Reg.  v. 
Bldwell, 1 Den.  C.  C.  222,  227. 

57.  C.  V.  Reynolds, 14  Gray,  87, 
74  Am.  D.  665  (containing  a  form 
of  the  Indictment  at  common  law) : 
S.  V.  Ames,  64  Me.  386;  Chrisman 
V.  S.， 18  Neb.  107;  fif.  v.  Biebusch, 
32  Mo.  276.  Compare  with  S.  v. 
Soragan,  40  Vt.  450.    Consult  Dir. 
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§  898.  For  falsely  awroming  Office,^ — the  procedure  fol- 
lows the  foregoing  principles.** 


it  v.,  88  852-864.  Offlcer'B  return 
of  inability  to  find  witness  may  be 
rebutted  by  his  testimony  and  see 
generally.  Heiiuse  t.  U.  8., 104  C. 
C.  A.  822, 181 Fed.  822. 

58.  New  Crim.  Law,  I,  ！  468  (6) 
and  note,  587  (2). 


59.  Reg.  V.  Buchanan,  8  Q.  B. 
888;  C.  V.  Woloott, 10  CuAh.  61; 
Daniel t.  S，  8  Helak.  867.  The 
forms  of  the  Indictment,  Dir.  it  P， 
88  848.  849. 


2.  The  defendant  having  been  sworn  to  give  evidence 
therein, 

3.  Hie  testimony. 

4.  Its  falsity. 

5.  Its  materiality  to  the  issue  or  inquiry. 

§  902.  For  the  Indictment ~ there  is  no  one  universal 
form.  Most  of  the  precedents  contain  more  or  less  than  is 
clearly  useless.  And  neither  our  statutes  nor  judicial  deci- 
sions are  entirely  uniform  as  to  what  is  essential. Bnt  in 
general  terms  the  charge  may  he  that  on,  etc.,  at,  etc.,  a  suit' 
described,  or  some  other  controversy  or  inquiry,  particular- 
ized, was  pending  and  came  on  for  hearing  before  a  court 
or  persons  mentioned,  having  competent  authority  in  the 
premises;  that  the  defendant  was  duly  sworn  as  a  witness 
therein  ；  that  it  became  a  material  question  whether,  etc.' 
saying  what  the  qnestion  was;  and  that  thereupon  he  wi レ 
fully  and  corruptly  [and  feloniously,  if  a  felony]  swore,  in 
substance  and  effect,  among  other  things,  so  and  so;  where- 
as, in  traiti,  etc,  proceeding  to  negative  the  testimony.'* 

g  903.  A  Oonelndin;  ATermentr-similar  to  tbat  in  mur- 
der and  manslaaghter,"  is  common  in  the  perjury  indiot- 
m^t;  as,  "And  eo  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  stud  A  [the  defendant],  on  the 

61. See,  for  formg,  Dir.  ft  F.,  SS  2  Coi  C.  C. 165.    And  aee  further 

869-877;   2  Chit.  Crim.  Law,  318  &a  to  tbe  form  In  TOrfous  clrcum- 

et  BeQ.;  Archb.  Crim.  PL  4  Et.  etancea,  C.  v.  Kelly, 123  Mass.  417; 

(lOtb  Lond.  Ed.)  B66,  B67,  678  S.  t.  Green,  M  Ark.  B»l: a  t.  Roach,. 
(IBth  Bd.)  8S8,  888;  Archb.  New 1 GraL  B61;  Brown      S.,  4T  Abu 

Crlm.  Pro.  600;  Rex  t.  Cron,  Trem.  47;  S,  v.  Smith,  43  Tex.  66S;  S. 

P.  C. 136  and  sutBequent  cd tries  Fonlks,  57  Mo.  461;  Flint  t.  P.,  3& 

here;  R«g.  v.  Webater,  Bell,  164,  S  MI  eta.  491;  Rex  v.  Dowlfn,  6  T,  R. 
Coz  0.  C. 187;  Reg.  v.  Moreau, 11 311; S.-  v.  Cave,  81 Mo.  460;  Weet 

q.  B. 1028;  C.  T.  Stock  ley, 10  Leigh,  v.  8..  8  Tex.  Ap. 119;  Matdngly  v. 

678;   P.  T.  Sweetman.  3  Par.  Cr.  S.,  8  Ter.  Ap.  34G;  Martinei  t.  S., 

3SS;  9,  T,  CoTflon,  G9  Me.  137;  C.  v.  7  Tex.  Ap.  394;  Dllcher  v.  8，  89 

Carel, 105  Mass.  582;  Cruaen  v.  S.,  Ohio  St  130;  3.  v.  Moran,  21S  Ho. 

10  Oblo  St  268;  TLeg.  t.  Overton,  560,  HE  8.  W. 1126.    Common  lair 

2  Moody,  268:  C  v.  Kimball, 108  Indictment  good  under  ntatnte.  S. 

Haoa.  47S:  Res.  t.  BhBW,  Leigh  A  t.  Eald,  HI  Wash.  302, 104  P.  875. 
C-  579,  ID  Oox  a  a  66：  a  T.  An-       62.   Ant^  ，，  602,  641 (1),  648- 

deraiHi. 103  Ind.  170;  Rag.  t.  Knox,  660, 


delivered  false  testimony.  Hence  the  allegation  of  the  oonrt 
and  cause  is  mere  introduction  or  induoement;  and  by  the 
rules  of  criminal  pleading,  as  just  stated,  it  need  not  be 
made  by  direct  charge  or  in  detail;  general  terms  will  suf- 
fice." Still,— 

§  906.  The  Early  Practice ~ was  in  general  contrary  to 
what  is  thus  plainly  permissible.  It  was  to  recite  in  full 
the  record  of  the  court,  with  all  the  pleadings,  in  the  cause 
wherein  the  false  swearing  was  to  be  charged  as  having 
taken  place  ； ，ひ and  this,  and  perhaps  more,  is  even  some- 
times assumed  to  have  been  necessary."  But  it  would  be 
difficult  to  convince  one  who,  for  example,  should  look  care- 
fully through  the  large  number  of  precedents  of  the  indict- 
ment  for  perjury  collected  by  Tremaine,  all  of  which  were 
prior  to  the  statute  about  to  be  stated,  that  such  practice 
was  universal,  or  that  the  courts  had  actually  adjudged  it 
to  be  essential.  The  author  confidently  assumes  that  the 
statute  about  to  he  stated  gave  to  the  pleader  little  or  no 
liberty  not  already  permissible."  Now, 一 


69.  Vol. II,  K  6G4-GES;  ante,  t 
822  (2),  D04;  Reg.  DUDnIng,  Law 
Rep"  ICC  290;  Reg.  t.  Wyatt,  S 
Ld.  Raym.  1189,  (urnlsheB  a  good 
lllqstratloii  of  this  doctrine.  Hal- 
lock  T.  U.  S., 107  C.  C.  A.  487, 185 
Fed.  417;  Gray  t.  S.,  4  OWa.  Cr.  292, 
111  P.  83G,  839;  S.  Y.  Doutt^  31 
Wash.  6.  71 P.  556;  Bedaole  t.  S., 
69  Fla.  8,  G2  So. 1. 

TO.  2  CblL  Grim.  Law,  306,  807; 
Reg.  T.  Carter,  6  Hod.  187. 

71. R«x  V.  DowIIn,  S  T.  R.  811. 

7t  In  Res  t.  Huuon,  Tnm.  P. 
C. 148,  tbs  aUwtUoiL  la  timplr  tbat 
"in  tbe  term  ot  Easter  last  past,  Is 
tbe  court  of  the  said  lord  the  Icing, 
before  tbe  king  hlmaeir,  the  a  aid 
court  than  being  held  at  West m la- 
tter. In  th«  Bald  county  of  Middle- 
MX,  a  eertftln  Isane  was  Joined  and 
rocorded  In  tb«  said  court,  between 
one  Hamlat  Borer,  Gait,  br  tbe 


name,  etc,  plaintiff,  and  one  Jobn 
BIngbam,  by  the  name,  etc.,  d«- 
fendut.  In  ft  plea  of  trespass  tipon 
the  case,  which  leane  afterward,  to 
wit,  on  Wednesday  tbe  thlrtletb 
day  of  May,  In  tbe  elgbteMLtb  yw 
of  tlie  relcn  ot  tbe  uld lord  tbe  now 
"king,  before  Jobn  KOynga,  Kn レ 
chief  justice  of  tbe  said  lord  tbe 
kins,  assigned  to  hold  pleas  before 
the  king  himself  at  Weetm luster, 
in  tbe  great  hall  of  the  pleas  Uteres 
by  the  form  of  the  statute,  etc^  In 
the  dne  maimer  came  to  be  tried, 
l>y  m  Jnry  ot  tti«  aaid  conntiTi  tben 
and  titere  bwotd  and  cbargod  to 
try  the  leaae  aforesaid."  There  Is 
no  further  Betting  out  of  tbe  record 
or  IsBue.  To  the  like  effect  see  Rex 
T.  Trotter,  Trem.  P.  C. 146;  Ra  y. 
Bton も Trem.  P.  C 148：  Rex  t. 
Sotharton,  Trem,  P.  0. l&S.  In 
aume  ot  tbe  otbsr  cum  It  mltaS 


§  907.   Settled  by  Statute. —: Hereupon, 
our  colonial  period,  23  Geo.  2,  c. 11, after  ！ 
amble  that  "by  reason  of  di 伍 culties  attenc 
for  perjury  and  subornation  of  perjury,  ，  ，  t 
frequently  gone  unpunished,  provided  tha 
information  or  indictment  to  be  prosecuted 
son  for  wilful  and  corrupt  perjury,  it  shal 
set  forth  the  substance  of  the  offense  charj  ； 
fendant,  and  by  what  court,  or  before  who 
taken  (averring  such  court  or  person  or 
competent  authority  to  administer  the  si 
with  the  proper  averment  or  averments  to 
ter  or  matters,  wherein  the  perjury  or  pe】 
assigned  ；  without  setting  forth  the  bill, a  i 
tion,  indictment,  declaration,  or  any  part  ( : 
proceeding,  either  in  law  or  equity,  other  th  i 
and  without  setting  forth  the  commission 
the  court  or  person  or  persons  before  wh  \ 
was  committed  ；  any  law,  usage,  or  custom  I 
notwithstanding.   §  2.  In  every,  infonnatic 
for  subornation  of  perjury,  or  for  corrnp 
contracting  with  others  to  commit  wilful a  i 
jury,  it  shall  be  sufficient  to  set  forth  the  & 
offense  charged  upon  the  defendant  ；  witho  i 
the  bill,  answer,  information,  indictment,  i 
any  part  of  any  record  or  proceeding,  ei 
equity,  and  without  setting  forth  the  com  i 
thority  of  the  court,  or  person  or  person! 
the  perjury  was  committed,  or  was  agreed  i 
be  committed  ；  any  law,  usage,  or  custom i 
notwithstanding. , ,  w 


the  pleader  to  set  out  only  a  part 
of  the  record;  as,  in  Rex  v.  Brooks, 
Trem.  P.  C， 151;  Rex  v.  H.  P.,  Trem. 
P.  C. 162.    See  post,  §  907,  note. 

73.  Omitted  from  the  present 
English  statute  of 14  ft 15  Vict.  c. 
100,  9  20.  Reg.  V.  Dunning  (Law 
Rep.), 1 C.  C.  290，  294.  See,  gener- 
ally as  to  statutes  similar  to  23  Geo. 


2,  c. 11; Gray  v. 
Ill  P.  825;  Thon 
496,  59  P.  52;  Fl I 
824,  24  S.  E.  272 
74.  In  exam  I 
Englisli  cases,  thi 
occasion  to  reff 
which,  in  1851, 
the  above;  nam<; 


g  908.  This  Statute  of  23  Geo.  2，  c. 11,— is  too  recent  to 
be  oomiDon  law  in  our  States  as  having  come  with  the  immi- 
gration. But  our  colonial  courts  sometimes  accepted,  as 
file  guide  for  their  decisions,  a  post-immigration  enactment 
from  the  mother  country  bo  highly  remedial,  especially 
when  declaratory  of  what  might  otherwise  be  deemed  the 
correct  legal  rule."  On-  thia  ground,  this  statute  was 
adopted  in  Maryland;  "  and  in  Tennessee  from  early  times 
indictments  were  drawn  after  its  directions,  though  in  one 
case  the  court  withheld  any  opinion  as  to  whether  an  indict- 


c. 100,  ii  20,  21. It  Is  in き ubstancQ 
a  re-enactment  of  23  Geo.  2,  c 11; 
thus,  "！  20.  In  every  Indictment 
for  perjury,  or  tor  unlawfully,  wll- 
fallr,  falBely,  IraudulentlT.  deceit. 
tally,  malleloaSlr,  or  corraptlr  tak- 
ing, making,  or  snlMcrlb- 
Ing  anr  oath,  afflrmaUon,  declua* 
tlon,  affldarlt,  deposition,  bill, 
answer,  notice,  certlBcate.  or  other 
vrltlng.  It  iball  be  sufficient  to  set 
fortb  Uie  subfltance  of  tbe  oSeaee 
dialled  upoa  tbe  detradant,  and 
by  what  conrt  or  before  whom  Ui« 
oatli.  afflrmatlon,  declaration,  affi- 
davit, deposition,  bill,  mi き wer, 
notice,  certificate,  or  other  writing 
was  taken,  made,  signed,  or  sab- 
BCrlbed,  without  Betting  fortb  ths 
bill,  answer,  Information,  Indict- 
ment, declaration,  or  any  part  of 
anr  proceeding  either  in  law  or  Id 
wjuitr,  and  wltboat き ettlDg  tortli 
the  commission  or  authority  of  the 
conrt  or  person  before  whom  auch 
offense  was  committed.  S  21. In 
every  Indictment  for  subornation 
ot  perjury,  or  for  corrupt  bargain- 
ing or  contracting  with  any  person 
to  commit  wilful  and  corrupt  per- 
jury, or  tor  Inciting,  causing,  or 
procuring  any  person  unlawfully, 
wilfnllr,  W'ely,  frandulentlr,  de- 


cettfully,  malic IousIt,  or  corrnpUy 
to  take,  make,  algn,  or  subscribe 
anj  oatb,  afflrm'&tfon,  declaration, 
affidavit,  deposition,  bill,  answer, 
notice,  certlflcate,  or  otber  writing. 
It  Bhall  be  mfficteiit,  wherever  encli 
P«rjnr7  or  other  offense  aforesaid 
aball  have  been  actually  committed, 
to  allege  tbe  offense  of  tbe  person 
who  actnallr  committed  bucL  per- 
jury or  other  offense,  In  tbe  roan- 
Der  berelnbefore  motioned,  and 
then  to  allege  tliat  the  detoidaiit 
uiUKWfnllr.  wlUnlly,  and  corruptl; 
did  cause  and  procnre  the  said  per- 
son the  said  offense  In  manner  and 
form  aforesatd  to  do  and  commit: 
and  wherever  such  perjury  or  other 
offense  aforeBaid  shall  not  liave 
been  actnallr  commlttad.  It  shall  be 
sofflcient  to  set  fortb  the  Bubatance 
of  tbe  -  offense  charged  npon  the 
defendant,  without  setting  fortb  or 
averring  any  ot  the  mattera  or 
things  hereinbefore  rendered  un- 
necesaary  to  be  set  forth  or  averred 
In  the  case  ot  willful  and  corropt 
perjury." 

75.  See  Bishop  First  Book,  { 
49  et  Beq. 

76.  And  flee  Bishop  Flrat  Book. 

g  64. 

77.  Klltr  Hep.  Stats.  S6I. 
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ment  good  by  it  but  not  by  the  common  law  could  be  sus- 
tained" On  the  other  hand,  it  has  been  held  or  deemed  not 
as  of  common-law  force  in  North  Carolina,?®  Virginia,®^  and 
Maine.si  But ~ 

§  909.  Re-enacted. 一 In  most  of  our  States  this  statute 
has  been  either  re-enacted  in  terms,  or  a  provision  of  like 
effect  in  some  other  form  has  been  made  ；  so  that  should  we 
assume  something  more  formal  to  have  been  required  by 
the  Old  common  law  of  England,  it  is  not  now  generally  so 
with  iis,82  though  there  may  be  a  State  or  two  in  which 
it  is.83 


78.  Lamden  v.  S.,  5  Humph.  83. 
See  S.  V.  Stniman,  7  Coldw.  341. 

79.  S.  V.  Gallimore,  2  Ire.  372. 

80.  Lodge  V.  C,  2  Grat.  579. 
81. S.  V.  Hanson^  39  Me.  337, 

339. 

S2.  S.  V.  Stillman,  7  Coldw.  341; 
IT.  S.  V.  Deming,  4  McLean,  3；  P. 
V.  Warner,  6  Wend.  271;  P.  v. 
Phelps,  5  Wend.  9;  S.  v.  Ammons, 
3  Murph.  123;  S.  v.  Ledford,  6  Ire. 
€;  Brown  v.  S.,  47  Ala.  47;  S.  v. 
Robertson,  98  N.  C.  751;  P.  v.  Grim- 
fihaw,  33  Hun,  605;  S.  v.  Wise,  3 
Lea,  38;  Davis  v.  S.,  79  Ala.  20; 
•  S.  V.  Flowers, 109  N.  C.  841; S.  v. 
Booth  (Iowa),  88  N.  W.  344;  Kizer 
V.  P.,  211 ni. 407,  71 N.  E. 1036; 
Maynard  v.  P., 135  111.  416,  25  N.  E. 
740;  Thompson  v.  P.,  26  Colo.  496, 
69  P.  51; P.  V.  De  Carlo, 124  Cal. 
462，  57  P.  383;  S.  v.  Greene, 100 
N.  C.  419,  5  S.  E.  422;  P.  v.  Green- 
weU,  5  Utah,  112, 13  P.  89;  P.  v. 
Collins,  6  Cal. Ap.  492,  92  P.  513;  S. 
V.  Cline, 146  N.  C.  640,  61 S.  E.  522. 

83.  At  no  very  remote  period,  it 
was  in  Virginia  adjudged  necessary 
that  an  indictment  for  perjury  in 
^wearing  to  a  false  answer  in  chan- 
cery should  set  out  the  entire  bill 
and  answer.    Lodge  v.  C,  2  Grat. 


579.  We  have  from  Tennessee,  an 
intimation  that  at  common  law 
the  indictment  for  false  swearing 
in  a  common  law  court  must  set  out 
the  pleadings,  the  proceedings  on 
the  trial,  and  the  evidence;  though 
it  is  otherwise  under  the  Code.  S. 
V.  Stlllman,  7  Coldw.  341;  Lamden 
V.  S.,  5  Humph.  83;  S.  v.  Steele, 1 
Yerg.  394.  And  where,  in  North 
Carolina,  the  State  statute  was  for 
a  time  suspended,  an  indictment 
for  perjury  committed  on  the  trial 
of  a  former  indictment  was  held 
to  require  averments  of  the  finding 
of  the  former,  and  in  the  proper 
court,  of  the  proper  county;  a  set- 
ting out  of  such  Indictment,  or  so 
much  of  it  as  to  show  an  offense 
within  the  county,  of  which  the 
court  had  jurisdiction;  and  the 
traverse,  or  plea  of  the  defendant, 
on  which  issue  was  Joined.  S.  v. 
V.  Gallimore,  2  Ire.  372,  375,  376. 
And  see  S.  v.  Ammons,  3  Murph. 
123.  These  decisions,  it  is  perceiv- 
ed, proceeded  on  what  was  assumed 
to  be  the  common  law  of  England, 
prior  to  the  adoption  of  the  statute. 
What  is  deemed  by  the  author  the 
true  view  is  stated  ante,  SS  904； 
905. 
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§  910. 1. The  Name  of  the  Court  or  Official  Person, ― 

before  which  or  whom  was  the  proceeding  wherein  the  per- 
jury is  charged  to  have  been  committed,  pertains  to  the  in- 
ducement." Still  it  is  one  of  the  identifying  facts  ；  ^  hence 
it  must  be  alleged,  and  correctly,  as  known  in  law.®®  And 
where  in  the  indictment  it  was  "a  certain  Superior  Court 
begun  and  holden  for  the  District  of  Hillsborough,'*  and  in 
the  statute,  "Court  of  Pleas  and  Quarter  Sessions,  *  *  the 
variance  was  held  to  be  fatal"  It  is  common  to  add,  after 
the  name  of  the  court,  the  judge's  name  before  whom  the 
particular  hearing  was  had;  but  this  is  believed  not  to  be 
necessary, 88— a  distinction  not  applicable  to  proceedings 
before  magistrates,  and  uimamed  tribunals  generally.  In 
other  words,  the  doctrine  is  believed  to  be  that  where  the 
tribunal  has  a  name,  it  should  be  averred  ；  where  not,  the 
official  person's  name  should  be  given  instead ；  but  both 
are  never  required.   Still, — 

2.  Variance. 一 In  general,  if  the  tribunal,  magistrate,  or 
other  o&cial  person  is  described  in  terms  needlessly  miimte, 
the  description  is  so  far  material  that,  to  avoid  a  variance, 


84.  Ante,  S  904. 

85.  Vol. II，  §§  666-584. 

86.  Kerr  v.  P.,  42  111.  807; 
Stewart  v.  S.,  6  Tex.  Ap. 184,  187; 
Reg.  V.  Fellowes, 1 Car.  ft  K. 115; 
S.  V.  Oppenheimer,  41 Tex.  82;  S. 
V.  Peters,  42  Tex.  7;  S.  v.  Wilcox,  4' 
Blatch.  391;  Reg.  v.  Western  (Law 
Rep.), 1 C.  C. 122;  S.  v.  Walls,  54 
Ind.  407;  S.  V.  Kimbrough,  2  Dev. 
431.  See  S.  v.  Flowers, 109  N,  C. 
841, 13  S.  E.  718;  S.  v.  Gross  (Ind. 
1911), 95  N.  E. 117;  S.  V.  Eddens, 
52  La.  An.  1461, 27  So.  742.  Contra, 
Schlumbohm  v.  S.,  6  Okla.  Cr.  Ap. 
36, 113  P.  235.  Name  of  court  in- 
corporated by  reference,  P.  v.  En- 
nl8, 137  Cal.  263,  70  P.  84.  See,  S. 
V.  Walker, 194  Mo.  367,  91 S.  W. 
899;  Stefan!  v.  S., 124  Ind.  3,  24  N. 
E.  264. 


87.  S.  V.  Street, 1 Murph.  156,  S 
Am.  D.  682. 

88.  S.  V.  Spencer,  6  Ore.  152; 
Smith  V.  P.,  32  Colo.  251, 76  P.  914. 
See  S.  V.  Lewis,  3  Hawks,  410; 
Burns  v.  P.,  69  Barb.  531, 5  Lana. 
189;  Rex  Y.  Alford, 1 Leach,  160; 
Rex  V.  Coppard,  3  Car.  ft  P.  59; 
Reg.  V.  Fellowes, 1 Car.  ft  K. 115: 
Jones  V.  Jones,  6  M.  ft  W.  523;  Res. 
V.  Dunn,  2  Moody,  297;  Reg. 
Schleslnger, 10  Q.  B.  670;  Reg. 
Child,  5  Cox  C.  C. 197.  These 
English  cases  are  stated  somewhat 
In  detail  in  3  Rusb.  Crimes  (6th 
Eng.  Ed.),  4446.  They  are  silent 
as  to  whether  the  name  of  the  Judge 
must  be  averred,  but  explain  how 
far  a  variance  in  setting  it  out  will 
be  fatal.  See,  Kizer  v.  P"  211 IlL 
407,  71 N.  E. 1035. 


§910a 


Pbbjuby 


it  must  be  proved  as  laid.®®  But  sometimes  n 
general  sort,  not  being  descriptive,  may  be  rej 
plusage"  These  are  questions  depending  on 
rules  of  evidence,  so  requiring  no  further 
here" 

§  910  a. 1. A  Jurisdiction— in  the  court  oi 
son  being  an  element  without  which  there  ca 
jury,  such  jurisdiction,  we  have  seen,®^  must 
be  disclosed  by  the  allegations"  Since  such  n 
inducement,"  it  would  in  principle  suffice  ei 
in  words  that  the  jurisdiction  existed,  or  state 
in  law  it  results,  both  not  being  required  ；  in  ai 
rule  as  to  the  materiality  of  that  to  which  the  ， 
fied"  And  so,  in  our  States  generally,  are  the  ； 
But— 

2.  Further  as  to  which.— Where  the  statut 
2,  c. 11, or  an  American  one  in  the  same  tern 
the  words  whereof  are  *  *  averring  such  court 
persons  to  have  competent  authority  to  ad】 
same,"  it  would  seem  that  this  special  allegi 
be  supplied  by  the  other"  Yet  in  other  resp' 


89.  Rex  V.  Dowlin»  5  T.  R.  811, 
817;  Reg.  V.  Child„  6  Cox  C.  C. 
197;  Rex  V.  Schools,  Peake,  112; 
Rex  V.  Lincoln,  Rusb.  ft  Ry.  421; 
Wilson  V.  S.， 115  Ga.  206,  41 S.  B. 


90.  S.  V.  Langley,  34  N.  H.  529; 
Reg.  V.  Child,  supra. 

91.  And  see  Reg.  v.  Dunn,  2 
Moody,  297;  Rex  v.  Bellamy,  Ryan 
St  Moody,  N.  P.  171; S.  v.  Clark,  2 
Tyler,  277,  282;  S.  v.  Fftrrow, 10 
Rich.  165;  U.  S.  V.  Deming,  4  Mc- 
Lean, 3;  S.  V.  Hanson,  39  Me.  837; 
S.  V.  Ledford,  6  Ire.  5;  Reg.  v.  Chris* 
tian.  Car.  &  M.  388;  S.  v.  Thayer, 
4  Strob.  286;  Rex  v.  Alford, 1 Leach, 
160, 14  East,  218,  note;  Rex  v.  Lin- 
coln, Rubs.  &  Ry.  421;  Reg.  v.  Hew- 
lii8„  9  Car.  ft  P.  786;  Rex  v.  Israel, 
8  D.  ft  R.  234;  Conner  v.  C,  2  Va. 


Cas.  30;  Reg.  v. ,： 
Q.  B.  670;  Reg.  v.  I 
&  K. 115;  Rex  V.  II 
311; S.  Y.  Kimbrouj! 

92.  Ante,  S  905. 

93.  S.  V.  McCone, 
A.  406;  S.  Y.  Plummi 
S.  Y.  Thibodeaux,  49 
So.  127. 

94.  Ante,  §S  904, ： 

95.  Post,  §  921. 

96.  Anderson  v.  {： 
17;  Powers  v.  S.„ 17 
S.  V.  Belew,  79  Mo.  Si 
3  Lea,  38;  and  cas'! 
paragraph.  Ferrell 
1910), 127  S.  W. 16； 

97.  Ante,  §S  907-li 

98.  Reg.  V.  Dunniii 
1 C.  C.  290,  294;  S.  v 
Iowa,  447. 


cum  stances,  the  rule  is  as  above  stated."  Where  there  is 
doubt,  it  may  be  recommended  as  the  safer  conrse,  and 
never  difficult,  so  to  shape  the  averment  of  the  court  or  offi- 
cial person  as  to  render  its  or  his  jurisdiction  affirmatively 
palpable,  whether  the  other  allegation  is  made  or  not.  And 
a  charge  simply  that  the  perjury  was  committed  at  an  ex- 
amination before  C,  "a  commis^ouer  of  the  United  States 
doly  appointed,"  there  being  duly-appointed  eommissioii- 
ers  without  as  well  as  with  authority  to  take  exammationei, 
■was  well  held  to  be  inadequate.* 

§911. 1. Stating  Oonrt,  etc. — Assuming  it  not  to  be 
necessary  to  recite  the  proceedings  wherein  the  perjiuy  is 
to  be  alleged  as  committed,'  the  indiotment  may  say  that 
on,  etc.,  at,  etc.,'  before  a  court,  etc.,  named,  an  issue,  the 
particulars  whereof  need  not  be  given,  between  parties 
named,  came  on  to  be  and  was  in  due  form  of  law  heard 
and  tried.*  And  the  fact  that  such  trial  ended  in  a  nonsnit 

99.   Reg.  T.  Dun  Ding,  aupra;  S.  32  Mlcb.  1S4;  C.  v.  Alden, 11 Maos. 

T.  Newton, 1 Greme  (I<ywa),  160,  388. 

48  Am.  D.  367;  8.  t.  Walls,  G4  IniL       4.  Ante,  ,  903;  Reg.  t.  DubiiIbs 

407  ;  8.  T.  Keel,  64  Mo.  182:  S.  t.  (Law  Rep.), 1 C.  C.  2M,  893, 11 Cox. 

Peter,,  42  Tex.  7;  Stewart  v.  3.,  C.  C.  661;  Rejt  t.  Dowlln,  B  T.  R. 

6  Tex,  Ap. 184;  U.  S.  T,  Qulnn,  311,  320;  S.  v.  Newton, 1 Qreena 
Intra;  Lavey  v.  Reg.,  17  Q.  B.  *96,  (Iowa),  160,  48  Am,  D.  3S7;  S.  v. 
2  Den.  C.  C.  504,  6  Cox  C.  C.  269,  Green,  24  Ark.  691; S.  T.  Schlll, S7 

7  Eng.  L.  A  Bq.  401;  Reg.  v.  Lawlor,  Iowa,  263;  Reg.  v.  ScfaleeinKer, 10 
4  Cox  C.  C 187.  Q.  B.  670;  1*767  v.  Reg., 17  Q.  R 

1. V.  8.  T.  WUcox,  4  BlatCh.  391. S  Den.  C.  C.  604,  6  Cox  C.  C. 

See  U.  S.  V.  Qulnn,  8  Blatch.  48.  269,  7  Eng.  I*  «  Bq.  Wl; Beg.  v. 

40：  EU«.  V.  PWrtmrn,  8  Knn.  Crimea  "vej;  3  Car.  *  K.  26;  S.  v.  Walls, 

ruth  EM.  lBd.、  M.  "  Ind.  407;  Rex  v.  Roper, 1 Start 
：, 6  M.  &  S.  327;  Rex  v.  Bailey, 
Zat.  t  P.  2G4;  Rex  v.  Israel, 3 
&  R.  234;  S.  T,  Flagg,  25  Im 

-" 丄'  396;  S.  T.  Harvell, 4  Jones  (N.  a 

S.  V.  Oppenhelmer.  41 Tez.  82:  S6.  And  see  Pennaman  t.  S.,  G8  Q« 

r.  HaoBon,  39  Me.  S37;  Wood  t.  336;  S.  t.  Wltham,  6  Ore.  886  r  S.  ^ 

I  Thomp.  A  C.  506, 1 Hun,  S81;  Sleeper,  37  Vt. 122;  P.  t.  Qalge,  88 

r.  Scbnltz,  E7  Ind. 19;  Bnnu  t.  Mich.  80.    The  forma  actnallr  ap- 

69  Barb.  531:  Rbodes  v.  C.  78  pearlne  In  the  cases  bave.  In  Km- 

69S.  And  Bee  U.  S.  v.  Bovnuui,  erol, a little  more  of  detail  tliiui  ttae 
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will  not  render  such  form  of  allegation  objectionable.* 

2.  As  to  Time, ~ we  saw  in  the  first  volume  the  special 
importance  in  this  offense  of  avoiding  the  descriptive  form 
of  alleging  id;  and  how  the  consequences  which  in  some 
cases  resulted  from  carelessness  herein  have  led  to  the  mis- 
apprehension in  some  courts  that  the  common  law  requires, 
in  perjury,  the  allegation  and  proof  of  time  exactly  to  cor- 
respond,~ matter  already  su&ciently  explained.® 

3.  Not  in  Court. ~ Where  the  alleged  perjury  is  in  an 
affidavit,  or  in  any  other  proceeding  elsewhere  than  in  a 
<3ourt,  the  indictment,  having  shown  the  authority  of  the 
acting  officer  as  already  explained/  must  aver  whatever 
other  fact  is,  in  the  individual  instance,  a  necessary  part  of 
the  foundation  for  such  proceeding.  The  fact,  thus  to  be  set 
out,  will  vary  with  the  differing  laws  of  the  States, 

4.  Variance. 一 The  proceedings  should  be  carefully  set 
out  in  a  way  to  avoid  a  variance  at  the  trial.  It  will  gener- 


And  it  would  not  be  possible  to  say 
that  some  courts  might  not  require 
more.  Plainly  enough,  on  princi- 
ple, and  on  the  reasoning  in  most 
of  the  cases,  nothing  more  is  needed 
In  this  part  of  the  Indictment  Gen- 
erally the  allegation  mentions,  with 
the  court,  the  jury  and  its  being 
sworn.  But  the  Jury  is  a  part  of 
the  court,  without  which  the  Judge 
may  sit  or  not,  according  to  the 
nature  of  the  business  being  done; 
and  it  would  be  difficult  to  find  a 
reason  requiring  a  mention  of  this 
part,  while  the  averment  Is  proper- 
ly silent  as.  to  the  clerk,  by  whom 
the  oath,  the  falsity  whereof  is  the 
very  gist  of  the  offense,  was  admin- 
istered. See  Dir.  &  F"  SS  871.  872, 
875. 

5.  Reg.  V.  Bray,  9  Cox  C.  C.  218. 

6.  Vol.  I,  §  401 (4,  5)  ；  Lucas  v. 
S.,  27  Tex.  Ap.  322;  S.  v.  Peters, 107 
N.  C.  876, 12  S.  E.  74;  C.  v.  Mona- 


han,  9  Gray,  119;  S.  v.  Ah  Lee, 18 
Ore.  540,  23  P.  424;  cases  cited  to 
the  last  paragraph. 

7.  Ante,  §  910a. 

8.  Morrell  v.  P.,  32  HI.  499;  King 
V.  Reg" 14  Q.  B.  31, 3  Cox  C.  C. 
561;  Reg.  V.  Pearsons,  8  Car.  &  P. 
119;  Rex  Y.  Koops,  6  A.  &  E. 198; 
Reg.  V.  Gardiner,  2  Moody,  95;  Reg. 
V.  Bishop,  Car.  &  M.  302;  Rex  v. 
Dudman,  7  D.  &  R.  324,  4  B.  &  C. 
850;  Johnson  v.  S.,  58  Ga.  397; 
Ryalls  V.  Reg., 13  Jur.  259, 18  Law, 
J.,  n.  s.,  M.  C.  69;  P.  V.  Fox,  25 
Mloh.  492;  Reg.  v.  Vlrrler, 12  A.  & 
E.  317;  S.  V.  Reynolds, 108  Ind. 
353,  9  N.  E.  287;  S.  v.  Crumb,  68 
Mo.  206.  See  P.  v.  Tredway,  3  Barb. 
470;  P.  V.  Phelps,  5  Wend.  9;  P. 
V.  Warner,  5  Wend.  271;  Pennaman 
Y.  S"  58  Ga.  336;  Young  v.  Young, 
18  Minn.  90;  C.  v.  Warden, 11 Met 
406;  S.  V.  Day, 108  Minn.  121, 121 
N.  W.  611. 
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ally  be  fatal, 一 a  question  depending  on  the  common  princi- 
ples governing  the  law  of  variance, 

§  912.   Secondly.  How  to  allege  the  Swearing  :— 

1. Setting  out  of  Oath. ~ It  is  common,  where  the  per- 
jury was  on  a  trial  in  court,  to  say  that  the  defendant  ap- 
peared as  a  witness  for  a  party  named,  and  was  then  and 
there  sworn,  etc.,  that  the  evidence  which  he  should  give, 
etc.,  should  be,  etc.,  setting  out  the  full  oath  in  form, ひ 
But—  • 

2.  The  Shorter  Allegation— that  the  defendant  was  '^dnly 
sworn,"  not  further  stating  the  ceremonies;  has  been  well 
adjudged  sufficient."  Or  the  mere  substance  of  the  oath 
may  be  given.^*  Or,  on  principle,  it  would  suffice  to  say 
that  on  the  trial  of  the  issue  the  defendant  gave  such  and 
such  testimony  on  his  oath  duly  administered  and  taken.** 
This,  indeed,  accords  with  what  is  practised  on  an  indict- 
ment for  a-^ 


9.  S.  V.  Ammons,  3  Murph.  123; 
Rex  V.  Lookup,  cited 1 T.  R.  240; 
Rex  v.-  May, 1 Doug.  193, 1 T.  R. 
237,  note;  Keator  v.  P.,  32  Mich. 
484;  Rex  v.  Dudman,  7  D.  &  R.  324, 
4  B.  &  C.  850;  Rex  v.  Windus, 1 
Camp.  406,  note;  Rex  v.  Powell, 
Ryan  &  Moody,  N.  P.  101;  P.  v. 
Burroughs, 1 Par.  Cr.  211;  Rex  v. 
Roper, 1 Stark.  518,  6  M.  &  S.  327; 
Rex  V.  Thomas, 1 Car.  &  P.  472; 
Reg.  V.  Moreau, 11 Q.  B. 1028; 
Brown  v.  S.,  47  Ala.  47;  S.  v.  Smith, 
84  Kan.  646, 114  P.  1074;  Wolf  v. 
Com., 143  Ky.  273, 136  S.  W. 193; 
Blevins  v.  S"  85  Ark.  95, 107  S.  W. 
393;  Jackson  v.  S., 156  Alsi.  93, 161， 
47  So.  77. 

10.  See  the  places  referred  to 
ante,  §  902. 

11. S.  V.  Farrow, 10  Rich.  165; 
Dodge  Y.  S"  4  Zab.  456;  Rex  v.  Mc- 
Carther,  Peake,  155;  Tuttle  v.  P.,  36 
N.  Y.  431; S.  V.  O'Hagan,  38  Iowa, 
504;  Massie  v.  S.,  6  Tex.  Ap.  81, 


84;  Patrick  v.  Smoke,  3  Strob.  147; 
Burns  v.  P.,  "59  Barb.  531, 5  Lans. 
189.  And  see  Jackson  v.  S., 15  Tex. 
Ap.  579;  P.  V.  Ennis, 137  Cal.  263， 
70  P.  84;  P.  Y.  Bradbury, 156  Cal. 
808, 108  P.  215;  Adkinson  v.  S.,  59 
Fla. 1, 51 So.  818;  P.  v.  CoUlns,  6 
Cal.  Ap.  492,  92  P.  613;  Pudge  v.  S., 
57  Fla.  7.  49  So.  128;  PhlUlps  S., 
5  0a.  Ap.  597,  63  S.  E.  637；  S.  v. 
Day, 108  Minn.  121, 121 N.  W.  611; 
Schlumbohm  v.  S.,  5  Okla.  Cr.  36, 
113  P.  265.  "In.  due  form  of  law" 
sufficient.  S.  v.  Mercer, 101 Md. 
535,  61 A.  220. 

12.  P.  V.  Warner,  5  Wend.  271. 
See,  under  Alabama  statute.  Hen- 
drlx  V.  S,,  60  Ala.  148. 

13.  See,  as  more  or  less  con- 
firmatory of  this  view,  C.  v.  War- 
den, 11 Met  406;  S.  y.  Bobbitt.  70 
N.  C.  81; Williams  v.  S.,  7  Humph. 
47;  S.  V.  Webber,  78  Vt  463,  62  A. 
1018. 
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3.  False  Affidavit. ~ The  allegation  here  may  be  that  on, 
etc"  at,  etc"  setting  out  the  introductory  matter,"  the  de- 
fendant produced  before  the  official  person  named  a  certain 
affidavit  in  writing  of  him  the  defendant,  and  was  then  and 
there,  in  due  form  of  law,  sworn  before  such  person  concern- 
ing the  truth  of  the  matters  therein  contained,  and  then 
and  there  upon  his  oath  aforesaid  did  falsely,  etc,  depose 
and  swear,  etc"  But ~ 

4.  That  the  Defendant  was  Sworn— must  in  some  form 
be  directly  charged  ；  mere  inference  will  not  suffice"  Thus, 
"Made  and  subscribed  in  open  court,  wickedly,  falsely, 
wilfully,  corruptly,  and  knowingly,  the  following  false  and 
corrupt  oath,  which  is  in  substance  as  follows, ' '  setting  out 
the  affidavit,  was  held  inadequately  to  aver  the  swearing." 

§913. 1. Variance  and  Surplusage. ~ If  with  needless 
particularity  the  oath  or  the  method  of  taking  it  is  set  out, 
still  it  must  in  general  be  correspondingly  proved,  or  the 
Tariance  will  be  fatal.  Thus, 一 

2.  "On  Gospels" — Uplifted  Hand. ~ If  the  oath  is  need- 
lessly averred  to  have  been  taken  on  the  Gospels,  proof 
that  it  was  with  +he  uplifted  hand  will  not  suffice."  But ~ 

3.  The  Term  "Corporal  Oath" ~ means  only  "solemn 
oath,"  or  one  to  which  the  bodily  assent  is  given; and 


14.  Ante,  SS  910a.  911. 

15.  Archb.  Crlm.  PI. &  Ev. (lOth 
Lond.  Ed.)  566,  567  (19th  Ed.)* 868; 
Dir.  ft  F.  SS  873,  874;  Rex  v.  Bmden, 
や East  437;  Rex  v.  Crossley,  7  T.  R. 
311,  315;  Williams  v.  S"  7  Humph. 
47;  S.  V.  Ellison,  8  Blackf.  225. 
*The  books,  both  ancient  and  mod- 
ern, have  been  examined.  All  the 
Indictments  for  perjury  upon  an 
affidavit  state  the  charge  in  one  of 
two  ways,  either  that  he  did  cor- 
ruptly say,  depose,  swear  and  make 
affldaylt  in  writing  (amongst  other 
things)  In  substance  and  to  the 
effect  following,  that  Is  to  eay,  set- 
ting out  the  affidavit;  or  that  he  did 
produce   and  exhibit    a  certain 


affidavit  In  writing,  to  which  he 
swore,  and  then  set  It  forth,  In  sub- 
Btance  and  to  the  effect  following, 
that  Is  to  Bay."  Rlker,  R. In  P.  v. 
Robertson,  3  Wheeler  Crlm.  Cas. 
180,  191.  See  Copeland  v.  S.,  28 
Miss.  257;  P.  V.  Collins,  6  Cal. Ap. 
462,  92  P.  613. 

16.  S.  V.  Hamilton,  66  Mo.  667; 
S.  V.  Divoll, 44  N.  H. 140;  U.  S.  v. 
McConaughy,  83  Fed.  Rep.  168;  Ad- 
klneon  v.  S.,  69  Fla. 1, 51 So.  818. 

17.  S.  V.  Divoll,  supra. 

18.  S.  V.  Porter,  2  HIU  (S.  C.) 
611. 

19.  New  Crlm.  Law,  H,  S 1018 
(5),  note. 
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an  averment  of  it  may  be  proved  by  an  oath  taken  in  the 
ordinary  form.^^ 

§  911 1. The  Authority  to  administer  the  Oath,— in 

the  official  person  or  tribunal,  must  in  some  way  appear 
in  allegation.2i  We  have  seen  that,  by  23  Geo.  2,  c. 11， § 
1, this  must  be  averred  expressly;  but  not  by  the  present 
English  statute,  or  by  statutes  prevailingin  all  our  States.*^ 
Aside  from  what  is  thus  commanded,  it  is  sufficient  either 
that  the  indictment  declares  the  authority,  or  that  it  fol- 
lows as  of  law  from  what  is  for  other  purposes  set  out. 幼 
In  a  section  just  back,"  this  is  in  part  explained  ；  and  doubt- 
less what  is  sufficient  for  the  purpose  there  stated  will  ordi- 
narily satisfy  also  the  requirement  of  this  section.  And ~ 

2.  The  Authorized  Person  or  Tribunal— must  in  some 
way  appear  in  allegation  to  have  administered  the  oath.-* 
To  say  that  it  was  before,  etc.,  suffices"  And  doubtless  a 
separate  form  of  words  for  alleging  this  will  not  often  bo 
required,  but  the  matter  will  be  snfiiciently  disclosed  by  the 
other  averments. 


20.  S.  V.  Norris,  9  N.  IL  9«;  Jack- 
son V.  S.,  Smith  (Ind.)  124, 1 Ind. 
184. 

21. S.  V.  Owen,  73  Mo.  440;  S.  v. 
Byrd,  28  S.  C. 18， 13  Am.  St.  660; 
Bradberry  v.  S"  7  Tex.  Ap.  875; 
Stewart  v.  S.,  6  Tex  Ap.  184.  See 
S.  V.  Boland, 12  Mo.  Ap.  74;  Phillips 
Y.  S.,  6  Ga.  Ap.  597,  63  S.  E.  667. 

22.  Ante,  §§  907-909;  Kizer  v.  P., 
211 m.  407,  71 N.  E. 1085;  S.  v. 
Harter, 131 Iowa,  199, 108  N.  W. 
232. 

23.  See,  and  compare.  Rex  v. 
Callanan,  6  B.  &  C. 102, 9  D.  &  R.  97 
(and  see  2  Russ.  Crimes  (8d  Eng. 
Ed.)  638);  Rex  v.  Wood,  2  Rues. 
Crimes  (3d  Eng.  Ed.)  682;  Walker 
V.  Reg.,  8  Ellis  ft  B.  439;  Reg.  v. 
Goodfellow,  Car.  &  M.  669;  Halleck 
V.  S" 11 Ohio,  400;  S.  V.  Plummer, 
60  Me.  217;  Reg.  v.  Dunning  (Law 
Rep.)» 1 C.  C.  290;  P.  v.  Bradbury* 


155  Cal.  808, 103  P.  216;  Qoslln  v. 
Com., 121 Ky.  698,  90  S.  W.  228. 

24.  Ante,  §  910a. 

26.  Campbell  v.  P.,  8  Wend.  636; 
S.  V.  Hamilton,  66  Mo.  667.  See  S. 
V.  O'Hagan,  38  Iowa,  604;  Bigger- 
staff  Y.  C, 11 BuBh,  169^;  Adkinsoik 
V.  S.,  59  Fla. 1, 51 So.  818.  Com- 
pare, S.  V.  ThothoB, 147  Mo.  Ap.  596,. 
126  S.  W.  797. 

26.  Campbell  v.  P.,  supra;  S.  v. 
Ellison,  8  Blackf.  225.  See  Keator 
V.  P.,  32  Mich.  484;  Reg.  v.  Tew, 
Dears.  429,  29  Eng.  L.  &  E.  637; 
Oaks  Y.  Rodgers,  48  Cal.  197;  C.  v. 
Alden, 14  Mass.  388.  As  to  Indiana, 
under  the  stattite,  see  Hltesman  v. 
S.,  48  Ind.  473  ；  Barpard  v.  U  S  ,  89, 
C.  C.  A.  376, 162  F.  618  ；  S,  v.  Town- 
ley,  67  Ohio  21, 66  N.  B. 149;  S. 
V.  Dlneen,  203  Mo.  628, 102  S.  W. 
480;  S.  V.  Harter, 181 Iowa,  199, lOS 
N.  W.  232. 
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<!oininoii.^  No  jadiciqus  pleader  will  needlessly  say  "ten- 
or," because  that  will  compel  an  uncomfortable  exactness 
in  proof." 

§  916. 1. In  stating  the  Substance  and  Effect,— reason- 
able fulness  and  particularity  are  required  ；  for,  within  a 
distinction  already  mentioned,**^  they  pertain,  not  to  in- 
ducement, but  to  the  gist  of  the  offense.  It  is  not  adequate 
to  say  simply  that  the  defendant  swore  falsely  concern- 
ing a  thing;, the  direct  meaning  of  what  is  said  must  be 
given"  Nor.  will  any  setting  out  which  varies  the  sense 
of  what  was  sworn  to  be  accepted  as  its  substance  or  ef- 
fect" Yet  a  departure  in  mere  form  is  immaterial" 
Hence, — 

2.  The  Interrogatories^ ~ in  answer  to  which  the  perjury 
was  committed,  need  not  be  given.*® 

3.  The  Substance  of  All ~ that  the  witness  testified  to  is 
not  required,  but  merely  of  what  is  to  be  relied  on  as  false" 


33.  Rex  V.  Leefe,  infra;  S.  v. 
Groves,  Bwsbee,  402;  Rex  v.  Taylor, 
1 Camp.  404;  P.  v.  Bradbury, 155 
Cal.  808, 103  P.  216. 

34.  Rex  V.  Leefe,  2  Camp.  134. 
Affidavit.   It  is  ordinarily  not  In- 

oonv.enient  to  set  out  an  affidavit  or 
other  written  matter  by  its  tenor, 
and  this  appears  to  be  required  in 
Indiana.  Coppack  v.  S"  36  Ind.  613. 
Compare  with  Rex  v.  Taylor, 1 
Camp.  404'.  There  Is  excellent 
ground  of  principle  for  this  view; 
and  something  like  this  was  said,  as 
matter  of  principle,  in  the  earlier 
editions  of  this  work.  Still,  It 
seems  to  me  on  reflection,  that  on 
a  question  of  this  sort  the  command 
of  principle  is  hardly  strong  enough 
to  overcome  a  course  of  precedents. 
However,  In  Tremalne,  the  majority 
of  the  precedents,  in  this  class  of 
perjury,  not  the  other,  give  the  very 
words.  For  example,  Rex  v.  Brook も 
Trem.  P.  C. 151,  153,  154;  Rex  v. 
Sotherton,  Trem.  P.  C. 155,  156; 


Rex  V.  Hutchinson,  Trem.  P.  C. 164, 
166.  We  have  seen  that  by  the 
English  statute  the  substance  only 
is  required  in  these  cases  the  same 
as  In  others.  Rex  v.  Callanan,  6  B. 
&  C. 102;  and  this  is  probably  so 
also  in  many  of  our  States. 

35.  Ante,  S§  904,  905. 

36.  U.  S.  V.  Morgan,  Morris,  341; 
P.  V.  Robertson,  3  Wheeler  Crfm. 
Cas.  180,  189;  S.  v.  Gordon, 196  Mo. 
185,  95  S.  W.  420;  S.  v.  Allen,  94 
Mo.  Ap.  608,  69  S.  W.  604;  S.  v. 
Terline,  23  R.  I.  530,  51 A.  204. 

37.  Rex  V.  Taylor, 1 Camp.  404; 
S.  V.  Tappan, 1 Fost  (N.  H.)  66. 

38.  Rex  V.  Grlndall, 2  Car.  ft  P. 
663;  Cox  Y.  8" 13  Tex.  Ap.  479;  Reg. 
V.  Bird, 17  Cox  C.  C.  887. 

39.  S.  V.  Bishop, 1 D.  Chip.  120, 
124.  See  Dodge  v.  S.,  4'  Zab.  455; 
Clay  V.  S.,  62  Tex.  Cr.  566, 107  S. 
W. 1129. 

40.  Campbell  v.  P.,  8  Wend.  636; 
S.  V.  Neal, 42  Mo.  119;  Hague  v.  TJ. 
S.  (C.  C.  A.  1911). 184  Fed.  245. 
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If  parts  only  are  averred,  it  is  practically  best  to  introduce 
them  in  the  same  way  as  in  libel ； " and  putting  them  into 
one  count  does  not  render  it  double.^*  Still  it  is  not  legally 
objectionable  to  lay  the  matter  as  continuous,  if  what  is 
omitted  does  not  vary  the  meaning  of  what  is  given" 

4.  If  an  Omission  from  a  Bankrupt's  Schedule ~ con- 
stitutes the  perjury,  the  items  rendered  need  not  be  stated," 
but  the  omitted  ones  must  be.^a 

§  917.  Innuendoes ~ are  sometimes  required-  to  explain 
what  the  defendant  is  alleged  to  have  swom  to."  Their 
nature  and  use  are  stated  under  the  title  "Libel  and  Slan- 
der."" They  are  the  same  here  as  there. 

§  918.  Fourthly.  The  Averments  to  show  the  Testimony 
false : ― 

Assignment  of  Perjury ~ is  the  name  commonly  given  to 
this  part  of  the  indictment.  After  stating  the  substance 
of  what  was  swom  to,  as  just  explained,  it  proceeds: 
^  *  whereas,  in  truth  and  m  fact,  ，  ，  adding  wherein  such  mat- 
ter was  false.  This  is  of  the  gist  of  the  offense,  not  mere  in- 
ducement; 48  consequently  the  allegation  must  be  direct  and 
specific,  not  in  terms  of  uncertain  meaning,  or  by  way  of 
implication"  Simply  to  say,  for  example,  that  the  defend- 


41.  Ante,  §§  783  (3),  791.  792. 

42.  SL  V.  Bordeaux,  93  N.  C.  560; 
S.  V.  Joiner, 128  La.  876,  55  So.  560. 

43.  Rex  Y.  Solomon,  Ryan  & 
Moody,  N.  P.  252;  Rex  v.  Callanan, 
せ B.  &  C. 102.  And  see  Rex  v. 
Leefe,  2  Camp.  134,  compared  with 
Reg.  V.  Rhodes,  2  Ld.  Raym.  886. 

44.  U.  S.  V.  Chapman,  3  McLean, 
390. 

45.  TJ.  S.  Y.  Chapman,  &upra; 
Hex  V.  Hepper,  Ryan  &  Moody,  N. 
P.  210,  211， 1 Car.  &  P.  608. 

46.  Dir.  &  F"  §  872;  Rex  v. 
Oripe, 1 Comyns,  43;  s.  c.  nom.  Rex 
T.  Griepe, 1 Ld.  Raym.  256,  259; 
Rex  V.  Aylett, 1 T.  R.  63,  69;  Rex  v. 
Taylor, 1 Camp.  404;  Reg  v.  Virrler, 

3  C.  P.— 114 


12  A.  ft  E.  317;  Reg.  v.  Parker,  Car. 
&  M.  639. 

47.  Ante,  S§  793,  794  and  note. 

48.  Ante,  §§  904,  905;  Moore  v. 
S.,  91 Miss.  250,  44  So.  817;  Com. 
V.  Miles, 140  Ky.  577, 131 S.  W.  385; 
Gray  v.  S.,  4  Okla.  Cr.  292,  111  P. 
825. 

49.  Gibson  v.  S.,  44  Ala. 17; 
Burns  v.  P"  69  Barb.  581;  Gabrlel- 
Bky  V.  S" 13  Tex.  Ap.  i2S;  P.  v.  Cle- 
ments, 107  N.  Y.  205, 13  N.  E.  782. 
42  Hun,  353;  S.  v.  Coyne,  214  Mo. 
344, 114  S.  W.  8;  Pudge  v.  S.,  67 
Fla.  7,  49  So.  128;  Lowe  v.  S.,  59 
Tex.  Cr.  Ap.  557, 129  S.  W.  842;  S. 
V.  Smails,  63  Wash.  172, 115  P.  82. 
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ant  falsely  swore,  is  not  adequate,o  Or  if  the  indictment 
sets  out  two  contradictory  oaths,  taken  at  different  times^ 
an  assignment  is  not  good  which  does  not  say  which  wa& 
the  false  one." 

§  919.  This  Averment  will  vary— with  the  matter  to  be 
negatived.  It  mtist  be  certain;  so  that  if  all  it  sets  out  may 
be  true  yet  no  perjury  have  been  committed,  it  will  be  in- 
adequate" It  must  particularize  wherein  the  testimony 
was  false,  a  general  allegation  that  it  was  so  not  being  com- 
monly sufiicient.^*  While  in  some  connections  a  short  nega- 
tive will  satisfy  this  requirement,  in  others  much  amplifica- 
tion will  be  necessary."  One  good  assignment  of  what  con- 
stitutes a  complete  offense,  is  adequate,  though  the  other 
assignments  are  ill" 

§920.  Where  the  Defendant's  Belief— was  the  thing- 
testified  to,  it  is  not  enough  to  negative  the  thinsr:  the  be- 
lief must  be  negatived.^®  Where  the  fact  requires  negation, 
it  suffices  to  say  that  the  defendant  t ' well  knew"  it  was 
not  S0.C7 


50.  Rex  V.  Perrott,  2  M.  &  S. 
879;  S.  V.  Mace,  76  Me.  64.  See  S. 
V.  Corson,  59  Me.  137;  P.  v.  Vogt, 
159  Mich.  594, 121 N.  W.  293, 16 
Det.  Leg.  N. 189;  P.  v.  Tatum,  22 
N.  Y.  Cr.  R.  257,  60  Misc.  311, 112 
N.  Y.  S.  36. 

51.  Rex  V.  Harris, 1 D.  &  R.  578, 
5  B.  &  Aid.  926.  See  Reg.  v.  Wheat- 
land, 8  Car.  &  P.  238. 

52.  Reg.  V.  Whitehouse,  3  Cox 
C.  C.  86;  S.  V.  Joiner, 128  La.  876, 
55  So.  560;  Fudge  v.  S.,  57  Fla.  7, 
49  So.  128. 

53.  S.  V.  Mumford, 1 Dev.  519, 17 
Am.  D.  573.  See  Reg.  v.  Parker, 
Car.  &  M.  639：  P.  v.  Bradbury, 165 
Cal.  808, 103  P.  215;  S.  v.  Loos, 145 
Iowa,  170, 123  N.  W.  962;  U.  S.  v. 
Freed, 179  Fed.  236;  Anderson  v. 
Com.  (Ky.  1908), 117  S.  W.  364;  P. 
V.  Vogt, 156  Mich.  594, 121 N.  W. 
193;  S.  V.  Rhodes,  220  Mo.  9, 119 


S.  W.  391; S.  V.  Eaid,  55  Wash.  302, 
104  P.  275;  P.  V.  Collins,  6  Cal. Ap. 
492,  92  P.  513;  S.  v.  Roche, 137 
Iowa,  387, 114  N.  W. 1034'. 

54.  Rex  V.  Atkinson,  2  Deac. 
Crim.  Law,  1017;  De  Bernle  v.  S.， 
19  Ala.  23;  Dodge  v.  S"  4  Zab.  465; 
Reg.  V.  Bennett,  2  Den.  C.  C.  240， 
4  Eng.  L.  &  Eq.  560;  C.  v.  Sargen な 
129  MasB.  115;  Lawson  v.  S.,  3  Lea^ 
309;  Turner  v.  S.,  30  Tex.  Ap.  691. 
Negative  assignment  should  follow 
language  of  Indictment.  S.  v.  Allen, 
94  Mo.  Ap.  508,  69  S.  W.  604. 

55.  C.  V.  McLaughlin, 122  Mass. 
449;  S.  V.  Eaid,  55  Wash.  302, 104 
P.  275. 

56.  S.  V.  Lea,  3  Ala.  602;  S. 
Cruikshank,    6    Blackf.  62;  S.  v. 
Coyne,  214  Mo.  344, 114  S.  W.  8. 

57.  S.  V.  Llndenburg, 13  Tex.  27; 
S.  V.  Wood, 17  Iowa, 18;  S.  v.  Loos, 
145  Iowa,  170, 123  N.  W.  962. 
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§921.  Fifthly.  The  Aver  men 
False  Testimony  ： ― 

Either  of  Two  Methods.— Th( 

testimony  to  the  issue  or  point  of  : 
element  in  the  offense,"  it  must 1 
der,  in  doing  this,  may  at  his  ele  ！ 
material,  or  set  oiit  facts  from  wl 
law  appear.  He  reed  not  do  boi  I 
mony  was  delivered  in  a  trial, t 
method,  and  the  better  practicallj , 
seem  to  require  it,  to  the  exclusii  i 

58.  New  Crlm.  Law,  II,  §§ 1030-  ber 
1042;  S.  V.  Thomas  (Del.  1910),  78  2  1, 
A.  640;  Shevaller  v.  S.,  85  Neb.  366,  560 
123  N.  W.  .424;  P.  V.  Teal, 196  N.  Y.  Rei  • 
372,  89  N.  E. 1086;  S,  v.  Cline, 150  366 
N.  C.  854,  64  S.  E.  591;  McMurtry  v.  569 
8.,  38  Tex.  Cr.  Ap.  521, 43  S.  W.  737 
1010.  Am 

59.  Wood  Y.  P.,  59  N.  Y. 117;  Ad. 
Watson  V.  S.,  5  Tex.  Ap. 11; S.  v.  Mc,: 
McCormlck,  52  Ind.  169;  Hendricks  We  i 
V.  S.,  26  Ind.  493;  Stofer  v.  S.,  3  W.  Cari 
Va.  68 S.  V.  HoWen,  48  Mo.  93;  Colli 
S.  V.  Bowlus,  3  Heisk.  29;  S.  v.  C. ， 
Davis,  69  N.  C.  495;  U.  S.  v.  Mc-  D. 
Henry,  6  Blatch.  503;  S.  v.  Thrift,  786; 
80  Ind.  211; S.  Y.  Chandler,  42  Vt  4  B 
446;  Reg.  v..  Harvey,  8  Cox  C.  C.  499; 
99;  S.  V.  Maxwell, 28  La.  Ann.  361;  Smil 
Reg.  V.  Cutts,  4  Cox   C.  C.  435;  U.  i\ 
Geston  v.  P.,  4  Lans.  487;  s.  c.  nom. 113 
GuBton  V.  P"  61 Barb.  35;  S.  v.  Mad 
Shanks,  66  Mo.   560;    P.   v.   Bur-  490; 
roughs, 1 Par.  Cr.  211;  P.  v.  Fox,  607; 
25  Mich.  492;  S.  v.  Sleeper,  37  Vt. 16  S 
122;  Rep.  V.  Southwood, 1 Fost.  &  214; 
P.  356;  S.  Y.  Trask,  42  Vt.  152;  Wal: 
Hoch  V.  P.,  3  Mich.  552;  C.  v.  John,  Cave 
6  Gray,  274;  Rex  v.  Dowlln,  5  T.  R. 152 1 
31 1, 318;  S.  V.  Beard, 1 Dutcher,  460; 
384;  S.  Y.  Hall, 7  Blackf.  25;  S.  v.  W.  3 
Johnson,  7  Blackf.  49;  S.  v.  Cham-  S. 
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the  perjury  was  in  an  affidavit,  the  latter  method  is  per- 
haps the  more  coramoii" 

§ 922.   Sixthly.   Some  other  Questions: 一 

Qualifying  Adjectives. 一 The  conLnon  law  indictment 
avers  that  the  perjury  was  delivered  "falsely,  corruptly, 
knowingly,  wilfully,  and  maliciously, "  or  in  a  part  of  these 
words,  or  in  others  of  a like  meaning.  It  should  be  dis^ 
tinguished  trom  that  on  5  Eliz.  c.  9,"  where  both  "wilfully" 
and  corruptly"  were  necessary  because  they  are  the  stat- 
utory terms"  Yet  these  two  are  also  specially  appropriate 


70  p.  84;  p.  V.  Collins,  6  Cal. Ap. 
492,  92  P.  518;  P.  v.  Schweichler, 16 
Cal.  Ap.  738, 117  P.  939;  Askew  v. 
S.,  3  Oa.  Ap.  79,  59*  S.  E.  311; S.  v. 
Smith, 126  La.  135,  52  So.  244; 
Shaffer  v.  S.,  87  Md. 124,  39  A.  313; 
8.  V.  Mercer, 101 Md.  535,  61 A.  220; 
P.  V.  Vogt, 156  Mich.  594, 121 N.  W. 
293, 16  Det.  Leg.  N. 189;  S.  v. 
Rhodes,  220  Mo.  9, 119  S.  W.  391; 
P.  V.  Tatum,  22  N.  Y.  Cr.  R.  557,  60 
Misc.  311, 112  N.  Y.  S.  36;  P.  v. 
Tillman, 124  N.  Y.  S.  44, 139  Ap. 
Div.  572,  reversing 118  N.  Y.  S.  442, 
63  Misc.  Rep.  461, 95  N.  E. 1136,  201 
N.  Y.  498;  P.  V.  Peck, 130  N.  Y.  S. 
967;  Barnes  v.  S., 15  Ohio  Cir.  Ct. 
R. 14;  Wynne  v.  8.,  60  Tex.  Cr.  660, 
133  S.  W.  682;  Miller  v.  S.,  43  Tex. 
Cr.  Ap.  367,  65  S.  W.  908;  Yardley 
V.  S.，  55  Tex.  Cr.  Ap.  486, 117  S.  W. 
146;  Barnard  v.  U.  S.,  89'  C.  C.  A. 
376, 162  F.  618;  Ammerman  v.  U.  S., 
108  C.  C.  A. 1, 185  Fed. 1, reversing 
judgment.  U.  S.  v.  Ammerman  (D. 
O. 1910), 176  Fed.  635;  Dlckerson  v. 

18  Wyo.  440,  111  P.  857;  S.  v. 
Argo, 118  Tenn.  377, 100  S.  W. 106; 
t)ut  see  Wilkinson  v.  S.，  226  111.  135, 
SO  N.  E.  699.  ' 

60.  In  P.  V.  Robertson,  3 
Wheeler  Crlm.  Cas.  180,  188,  Mr- 
Recorder  Rlker  said:  "The  pre- 
cedents  of   indictments  upon  affi- 


davits never  contain  an  averment 
that  the  facts  stated  In  such 
affidavits  are  material.  The  indict- 
ments state  that  the  affidavits  were 
duly  made  before  a  competent  au- 
thority, setting  forth  the  tenor  or 
substance  of  it  (them),  and  then 
falsifying  such  parts  as  are  alleged 
to  be  untrue.  These  precedents,  be- 
ing uniform  and  undisputed,  show 
what  the  law  is."  But  he  does  not 
mean  that  the  materiality  need  In 
no  way  appear;  for,  on  the  preced- 
ing page,  he  saye:  "Every  affidavit. 
If  drawn  In  due  form  of  law,  shows 
the  materiality  of  the  fact  upon  the 
face  of  It  Any  averment  there- 
fore, is  Idla"  This  may  be  bo  when 
it  is  considered  in  connection  with 
the  introductory  averments.  Ante, 
§§  910a,  912.  But  In  our  American 
precedents,  the  materiality  of  an  af- 
fidavit is  sometimes  directly  averred. 
It  must,  of  course,  In  some 
way  appear.  And  see  P.  v.  Fox,  25 
Mich.  492;  Hoch  v.  P.,  3  Mich.  552： 
P.  V.  Kelly,  59  Cal.  372;  S.  v.  Lloyd, 
77  Wis.  630,  46  N.  W.  S.  v. 

Cunningham,  66  Iowa,  94,  23  N.  W. 
280. 

61.  New  Crlm.  Law,  II,  f 
1049  (2). 

62.  Rex  V.  Cox, 1 Leach,  71; Rex 
y.  Taylor, 1 Show.  190;  Hamper' き 


》§  923, 924 


Pbbjuby 


to  the  common  law  indictment,  and  either 
equivalent  are  indispensable"  Particularly, 
pear,  is  "wilfully;"  because  it  is  in  all  the 
Yet  "falsely,  maliciously,  wickedly,  and  corr 
ting  "wilfully,"  have  been  held  adequate.®^ 
say  "wilfully  and  comiptly, , ,  or  even  "k: 
corruptly,""  without  more.  "Falsely"  can 
tial,  because  the  assignment  of  the  perjury  av< 
ing  to  be  false.®®  "Feloniously"  should  be 
rest  where  the  offense  is  felony.*® 

§  923.  It  was  held  not  111  as  Repugnant— t 

in  July,  the  defendant  swore  to  having  witness 
tion  in  October  of  the  same  year;  because  givi 
sible  date  does  not  necessarily  render  the  tesl 

§  924.  In  Brief, — the  indictment  for  this  o 
every  other,  must  aver  its  several  elements,  an 
individualize  the  transaction  and  make  a  prifi 
but  it  need  do  no  more  J*  It  mnst  so  present 
that  it  will  appear,  to  the  judicial  tmdersta 


Case,  2  Leon.  211;  Meller'g  Case,  3 
Inst  167;  £iembro'8  Case,  Cro.  Eliz. 
147;  Anonymous,  Cro.  Eliz.  201. 

68.  Rex  V.  Richards,  7  D.  &  It 
666;  Rex  v.  Stevens,  6  B.  ft  C.  246; 
S.  V.  Smith,  68  Vt  201;  Morgan  v. 
S.,  63  Ml88. 162;  S.  V.  Morse,  90  Mo. 
91, 2  S.  W. 137;  S.  V.  Davis,  84  N. 
C.  787;  Wilkinson  v.  P.,  226  111  185, 
80  N.  E.  699;  Blevlns  v.  S"  85  Ark. 
195, 107  S.  W.  893.  But  see  U.  S. 
Y.  Hearing,  26  Fed.  Rep.  744. 

64.  New  Crim.  Law,  n,  S 1015 
(1) and  note.  And  see  S.  v,  Bixler, 
62  Md.  854. 

65.  Rex  V.  Cox, 1 Leach,  71. To 
the  like  effect,  S.  v.  Spencer,  45  La. 
AniL 1, 12  So. 


66.  S.  V.  Garland,  3  Dev.  114;  S. 
V.  Sleeper,  37  Vt  122;  Johnson  v. 
P"  94  m.  606. 


U.  S.  V.  Bab 
113. 

68.  But  see  Reg. 
&  K,  817.  Comp 
§ 168.  And  see  und 
V.  Harris, 145  N. ( 


Vol. II,  SS  531 
Hams,  80  Mo.  364; 
Mo.  868;  Wile  v.  S 
Reg.  V.  Crawley, 12 

70.  S.  y.  MoKenni 

71.  Rahm  v.  S.,  <； 
28  Am.  St  911;  St 
Tex.  Ap.  297;  U.  Si 
Fed.  Rep.  644;  S.  y. 
Mo.  649;  S.  V.  Spend 
1, 12  So.  135;  Ralph 
88;  S.  V.  Blackfitoni 
Dennis  v.  S., 17  Fla. 
8., 18  Tex.  Ap. 
11 Abb.  N.  Gas. 
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one  wherein  false  swearing  is  perjury"  Hence  it  must 
it  was  in  a  judicial  proceeding  or  course  of  justice"  The 
materiality  of  what  was  sworn  to  must  be  charged  or  oth- 
erwise be  made  palpable"  Wilfulness,  in  terms  or  by  an 
equivalent,  must  be  averred"  And  it  must  appear  from 
all  the  allegations,  or  be  directly  said,  that  an  issue,  duly 
joined,  came  on  for  trial,  that  the  court  had  competent  au- 
thority to  hear  it  and  administer  the  oath, did  administer 
it, 一 such  and  such  testimony  was  given,  and  in  such  and 
such  particulars  it  was  false.*" 

§  926.   Seventhly.    The  Indictment  on  the  Statutes  ： 一 

1.  Not  distinguishable ― is  the  statutory  from  the  com- 
mon law  indictment  for  perjury,  in  anything  not  within  the 
ordinary  rules  for  indictments  on  statutes. 

2.  The  Statutory  Terms ~ must  be  covered  ； "  as,  where 
by  them  it  was  specially  punishable  to  ' '  commit  perjury  on 
any  trial  for  felony/'  an  averment,  in  Missouri  where  there 
were  statutory  larcenies  which  were  not  felony,  that  the 
perjury  was  on  a  trial  for  "larceny,"  was  ill.""  So, — 

§926. 1. "Deliberately  and  Wilfully' —are  statutory 
terms  in  Texas,  hence  they  must  there  be  in  the  indict- 
ment"   And 一 

2.  On  a  Statute  which  has  changed  the  Definition— of 

perjury  in  any  of  its  elements,  the  indictment  must  conform 
to  the  statutory  definition.®*^ 


72.  Ante,  SS  910-911;  Snowde  v. 

 , Cro.  Car.  321,  322;    S.  v. 

Keene,  26  Me.  33;  Reg.  v.  RawUna, 
8  Car.  &  P.  439;  Reg.  v.  Pearson,  8 
Car.  &  P.  119;  Rex  v.  Dunn, 1 D.  & 
R. 10;  Steinston  v.  S.,  6  Yerg.  531; 
S.  V.  Parrow, 10  Rich.  165;  P.  v. 
Phelps,  5  Wend.  9;  TJ.  S.  v.  Nicker- 
son, 17  How.  U.  S.  204. 

73.  S.  V.  Lamont,  2  WiB.  437; 
Reg.  V.  Gardiner,  8  Car.  &  P.  737; 
S.  V.  Chamerlln,  30  Vt.  559;  Wilson 
V.  S.,  27  Tex.  Ap.  47. 

74.  Ante,  fi  921;  Reg.  v.  Baker, 
1 Q.  B.  797, 

75.  Ante,  I  922. 


76.  Ante,  §§  911-915,  918;  C.  v. 
Knight, 12  Mass.  274,  7  Am.  D.  72; 
Stewart  v.  S.,  6  Tex.  Ap.  184. 

77.  And  see  S.  v.  McCollum,  44 
Mo.  343;  S.  V.  Union  Quarter  Ses- 
sions, 16  Vroom,  523;  S.  v.  Smith, 
3  Wash. 14;  S.  v.  Eaid,  55  Wash. 
802, 104  P.  275;  S.  v.  Rhodes,  220 
Mo.  9, 13, 119  S.  W.  391. 

78.  Hlnch  v.  8.,  2  Mo.  158. 

79.  Allen  v.  S，，  42  Tex. 12;  S.  v. 
Perry,  42  Tex.  238;  Smith  v.  8" 1 
Tex.  Ap.  620. 

80.  S.  V.  Morse, 1 Greene  (Iowa), 
503. 
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II.  The  Evidence. 

§  927.   A  Peculiarity— in  this  offense  relates  to ~ 
The  Number  and  Corro&or ひ" of  Witnesses : 一 

1.  TKe  Doctrine ~ is  that,  since  the  testimony  alleged  to 
be  perjured  was  delivered  on  oath,  such  oath  as  well  as  that 
of  the  contradicting  witnesses  should  be  regarded  on  the 
trial  for  the  perjury.  And  where  the  evidence,  thus  viewed, 
presents  "only  oath  against  oath,"  it  will  be  insuflBcient.®.^ 
Whence  it  became  the  old  rule  that  two  witnesses,  directly 
contradicting  what  the  defendant  testified  to,  are  indis- 
pensable to  a  conviction  for  perjury. う 2  But ~ 

2.  Present  Rule. ~ Evidently  where  there  is  only  one 
witness  directly  to  the  alleged  falsity  of  the  swearing,  there 
may  be  something  in  the  ease,  or  brought  forward  by  a 
witness  who  cannot  speak  to  the  main  charge,  indicating, 
with  reliable  distinctness,  which  of  the  two  contradictory 
oaths  is  false.  Hence  by  the  modem  rule  it  is  sufficient 
either  that  there  are  two  witnesses,  or  that  the  testimony 
of  the  one  witness  is  corroborated  or  sustained  by  other 
facts  appearing  in  the  case  or  testified  to  by  other  wit- 
nesses.®* Negatively, 一 

§  928.  The  Mere  Unaided  Testimony ~ of  one  witness  is 
not  sufficient  to  convict  of  perjury.®*  But 一 


81. Reg.  V.  MuBcot, 10  Mod.  192, 
194;  Fanshaw's  Case,  Skin.  327. 

82. 1 Qreenl. Ev.  S  257;  TJ.  S.  v. 
Wood, 14  Pet.  430,  440;  Rex  v. 
Broughton,  2  Stra,  1229. 

83.  S.  V.  Bllze,  111  Mo.  464,  20 
S.  W.  210;  MeekB  v.  S.,  32  Tex.  Cr. 
420,  24  S.  W.  9«;  Freeman  v.  S., 19 
Fla.  552;  McClerkin  v.  S.,  20  Fla. 
879;  Qartman  v.  S., 16  Tex.  Ap.  215; 
p.  V.  Stone,  32  Hun,  41; Williams  v. 
C,  M  Pa.  493  ；  Maines  v.  S"  26  Tex. 
Ap. 14;  Wilson  V.  S.p  27  Tex.  Ap. 
47, 11 Am.  St  180;  Gabrielsky  v. 
S" 18  Tex.  Ap.  428;  S.  v.  Hawkins, 
115  N.  C.  712.  A  part  of  these  cases 


are  on  a  statute;  S.  v.  Pratt,  21 S. 
D.  305, 112  N.  W. 152;  Stamper  y. 
Com.,  30  Ky.  L.  992, 100  S.  W.  286; 
Carter  v.  S.  (Tex.  Cr.  Ap.  1898),  43 
S.  W.  »96;  Gonant  v.  S.,  51 Tex.  Cr. 
Ap.  610, 103  S.  W.  897. 

84.  Peake  Bv.  Nor.  Ed.  20;  Mc- 
Nally  Bv.  37;  Rex  v.  Broughton,  2 
Stra.  1229,  1230;  Campney's  Case,  i 
Lewln,  258;  S.  v.  Heed,  57  Mo.  252; 
P.  V.  Davis,  61 Cal.  536;  Whittle  V. 
S.,  79  Miss.  327,  30  So.  722;  Parham 
V.  S.;  8  Ga.  Ap.  468,  60  S.  R 1^28； 
Howell V.  Com.,  31 Ky.  L.  983, 104 
S.  W.  685. 
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§929. 1. Only  to  the  Question  of  Falsity— 4oes  this 
rule  extend"  So  that  what  the  prisoner  swore  to  on  the 
previous  occasion  may  be  proved  by  one  alone;  because 
he  then  merely  testified  so  and  so,  he  did  not  swear  he  so 
testified,  and  there  is  no  oath  against  oath.  And ~ 

2.  Subornation  of  Perjury ~ may  be  proved  by  one  wit- 
ness; there  being  no  oath  of  the  defendant  against  it.8T 
Hence ~ 

§  930.  The  Rule ~ requiring  more  than  one  witness  is^ 
to  repeat,  limited  to  the  question  of  the  falsity  of  what  the 
defendant  delivered  under  oath.^  Hence  also, — 

§931.  Contradictory  Oaths  and  Declarations. ~ Where, 
on  different  occasions,  the  defendant  has  sworn  both  in 
affirmation  and  denial  of  the  same  thing,  oath  nullifies  oath; 
and  the  rule  that  the  testimony  of  one  witness  will  not 
authorize  a  conviction  does  not  apply.*®  The  further  doc- 
trine as  to  the  effect  of  Ms  contradictory  statements, 
whether  made  on  oath  or  not,  is  that  in  neither  case  are 
they  alone  a  sufficient  foundation  for  a  conviction  for  per- 
jury" But  the  added  testimony  of  an  independent  wit- 
ness to  the  falsity  of  the  one  statement  is  not  required 


86.  MacNally  Bv.  37;  S.  v.  Hay- 
ward,  1 Nott  &  McC.  546;  S.  v. 
Courtrlght,  66  Ohio  35,  63  N.  B.  590. 

86.  C.  V.  Pollard, 12  Met.  225;  S. 
V.  Wood, 17  Iowa, 18.  Contra,  S.  v. 
Howard,  4  McCord,  159.  See  Reg. 
V.  Roberts,  2  Car.  &  K.  607;  Brooks 
V.  S.,  91 Ark.  505, 121 S.  W.  740. 

87.  C.  V.  Douglass,  5  Met.  241; 
Bell V.  S.,  5  Qa.  Ap.  701, 63  S.  E. 
860;  S.  V.  Renswlck,  86  Minn. 19,  88 
N.  W.  22. 

88.  P.  V.  Doody, 172  N.  Y. 165, 
64  N.  E.  807;  S.  v.  Waddle, 100 
Iowa,  57,  es  N.  W.  279;  Hambrlg?ht 
V.  S.,  49  Tex.  Cr.  Ap.  162,  91 S.  W. 
232;  Adams  v.  8.,  49  Tex.  Cr.  Ap. 
361, 91 S.  W.  225. 

89.  2  Russ.  Crimes  (3d  En«.  Ed.) 


661-663,  where  are  collected  several 
cases  from  which.  In  combination^ 
the  doctrine  of  the  text  may  be  de- 
rtved;  as  Rex  v.  Knill, 5  B.  &  Aid* 
929,  note;  Reg.  v.  Wbeatland,  8  Gar. 
&  P.  238;  Jackson's  Case, 1 Lewln^ 
270.  That  this  has  not  always  been 
held  exactly  bo,  see  the  opinions  in 
Reg.  V.  Hook,  Dears.  &  B.  606,  S 
Cox  C.  C.  5;  S.  V.  Day, 108  Minn. 
121, 121 N.  W.  611. 

90.  New  Crim.  Law,  11,  S 1044; 
Schwartz  v.  C,  27  Grat.  1025,  1030， 
21 Am.  R.  365;  S.  v.  Williams,  30 
Mo.  364  ;  Reg.  v.  Owen,  6  Cox,  C.  C. 
105.  See  S.  v.  Voght,  27  Iowa,  117; 
Brown  v.  8., 18  Ohio  St  496;  C.  v. 
Monahan,  9  Gray,  11^;  P.  v.  Smithy 
3  Cal.  Ap.  68,  84  P.  452. 
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where,  as  often  happens,  the  truth  may  be  otherwise  duly 
evolved  from  the  combined  proven  facts"  And ~ 

§932. 1. What  besides  One  Witness. ~ This  view  ac- 
cords with  the  modern  doctrine  that  a  second  witness 
is  not  required  to  turn  the  scale  against  the  defendant's 
former  oath;  but  circumstances  or  facts  otherwise  appear- 
ing may  suffice.^'  For  example,  independent  corrobora- 
tion " of  the  testifying  witness  may"  So,  in  the  opinion 
of  most  courts,  may  the  defendant's  declarations  contra- 
dictory of  his  former  testimony.®®  Nor  would  it  be  correct 
to  say  that  the  corroborating  or  ancillary  evidence  or  cir- 
ctunstances  must  be  of  weight  equal  to  the  testimony  of 
one  witnes8.07  There  must  simply  be  enough  plainly  to  turn 
the  scale  against  the  defendant former  oath.*®  Where 
there  are  several  assignments  of  perjury,  this  nile  nmst  be 
applied  severally  to  each"  Even 一 

2.  The  One  Witness ~ to  the  falsity,  thus  assumed  to  be 
necessary,  is  not  always  so.  This  part  of  the  case,  the  same 


91.  Reg.  V.  Hook,  supra;  U.  S. 
V.  Mayer,  Deady,  127;  U.  S.  v. 
Wood, 14  Pet  480. 

92.  Ante,  §  927. 

93.  Rex  V.  Lee,  2  Rubs.  Climes 
(3d  Eng.  Ed.)  649,  650;  S.  v.  Seaton, 
8  Iowa,  138;  P.  V.  Sturgis,  96  N.  Y. 
S. 1046, 110  Ap.  Div. 1; S.  v.  Smalls, 
63  Waeb.  172, 115  P.  82;  QrlBBom  v. 
S.,  88  Ark. 15, 113  S.  W. 1011; S.  v. 
Clough,  111  Iowa,  714,  83  N.  W. 
727. 

94.  Vol. II.  §9 1169,  1170. 

95.  Reg.  V.  Braithwaite,  8  Cox, 
C.  C.  444;  Reg.  v.  Braithwaite,  8 
Cox.  C.  C.  254, 1 Fost  &  F.  638; 
Reg.  V.  Towey,  8  Cox,  C.  C.  828; 
Reg.  V.  Gardiner,  8  Car.  &  P.  787; 
Reg.  V.  Webster, 1 Fost.  &  F.  515; 
S.  V,  Bute,  43  Tex.  682;  Hendricks 
V.  S.,  26  Ind.  498;  S.  v.  Raymond,  20 
Iowa,  582. 


96.  S.  V.  Molier, 1 Dev.  268;  Rex 
V.  Mayhew,  6  Car.  &  P.  315;  Reg.  v. 
Hook,  Dears.  &  B. 106,  8  Cox,  C.  C. 
5;  Peterson  v.  S.,  74  Ala.  34.  See 
Reg.  V.  Boulter,  2  Den.  C.  C.  396,  & 
Cox,  C.  C.  543,  9  Eng.  L.  &  Eq.  637; 
Reg.  V.  Owen,  6  Cox,  C.  C. 105;  S. 
V.  Williams,  30  Mo.  364.  As  to  ef- 
fect of  admissions.  P.  v.  Maxwell* 
118  Cal. 50,  60  P. 18;  S.  v.  Hunter, 
181 Mo.  816,  80  S.  W.  955;  Butler  v. 
8.,  36  Tex.  Cr.  488,  38  S.  W.  46. 

97.  Crusen  v.  S., 10  Ohio  St  258; 
Hendricks  v.  S.,  26  Ind.  493. 

98.  C.  V.  Parker,  2  Cush.  212; 
Reg.  V.  Tates,  Car.  &  M. 182;  Wil- 
liams V.  Com.,  24  Ky.  L.  465,  08  S. 
W.  871; S.  V.  Hunter, 181 Mo.  316, 
80  S.  W.  966;  S.  V.  Courtright,  66 
Ohio  St  35,  03  N.  E.  690;  S. 
Rutledge,  87  Wash.  523,  79-  P.  1123. 

99.  Williams  v.  C,  91 Pa.  498. 
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as  any  other,  may  be  made  out  by  documentary  and  other 
like  evidence.* 

§  933.  Court  or  Jury. ~ We  have  thus  been  inquiring  up- 
on what,  in  matter  of  law,  the  court  will  permit  the  jury  to 
act.  As  in  other  cases,  so  in  these,  when  it  has  suffered  evi- 
dence to  be  laid  before  them,  and  has  pronounced  it  legally 
sufficient,  their  duty  begins.  They  are  not  to  convict  simply 
because  the  law  permits  them  to.  Into  their  deliberations 
should  enter  all  the  proven  facts,  and  the  evidence  as  tend- 
ing to  prove  this  or  that,  including  the  fact  of  the  defend- 
ant's oath  to  what  is  now  charged  as  false.  And  they 
are  to  convict  him  if,  and  only  if,  they  are  satisfied  beyond 
a  reasonable  doubt  of  the  falsity  of  the  former  oath,  together 
with  the  other  elements  which  make  its  falsity  perjury. 

§933  a.    Other  Questions  of  Evidence : 一 

1.  As  a  Witness, — the  party  to  the  suit  wherein  was 
committed  the  perjury  is,  in  general,  competent  for  or 
against  the  defendant.  But  in  special  circiim8tances,  he 
has  been  rejected.  The  rules  governing  this  sort  of  ques- 
tion are  elsewhere  considered.^ 

2.  Judge. ~ If  the  trial  was  in  a  superior  court,  the 
judge  who  presided  ought  not  to  be  callea; '  nor  are  his 
notes,  though  produced  by  his  clerk,  evidence.* 

§  933  b. 1. The  Cause  and  Issue ~ wherein  was  com- 
mitted the  perjury  are  proved  by  the  record,  which  should 
be  in  the  form  and  with  the  verification  required  by  the 
ordinary  practice  of  the  court.5  How  much  of  the  record 
and  whether  any  and  what,  accompanying  papers  nrast 


1.  U.  S.  V.  Wood, 14  Pet  430. 
See  Hendricks  v.  S.,  26  Ind.  493. 

2.  Vol. II,  §S 1136-1138;  Reg.  ▼• 
Keat,  2  Moody,  24;  Rex  v.  De  Paria, 
Peake,  104;  Reg.  v.  Yates,  Car.  & 
M. 132;  Rex  v.  Boston,  4  East,  572, 
1 Smith,  202;  Rex  v.  Dalby,  Peake, 
12;  Fanshaw's  Case,  Skin.  327;  Rex 
V.  Pepya,  Peake,  138;  C.  v.  Hart,  2 
Rob.  Va.  819;  S.  v.  Bishop, 1 D. 
Chip.  120;  Rex  v.  Eden, 1 Esp.  97; 
Rex  V.  Hulme,  7  Car.  &  R  8. 


3.  Vol. II,  9 1146;  Reg.  Gazard, 
8  Car.  &  P.  596;  Reg.  v.  Harvey,  8 
Cox,  C.  C.  99, 103. 

4.  Reg.  V.  Child,  5  Cox,  C.  C. 197, 
203.  See  Reg.  v.  Brltton, 17  Cox, 
C.  C.  627. 

6.  Reg.  V.  Gordon,  Car.  &  M. 
410;  Rex  V.  Sykes,  T.  Raym;  202; 
Reg.  V.  Newman,  2  Den.  C.  C.  390, 
5  Cox,  C.  C.  547,  3  Car.  &  K.  240,  9 
Eng.  U  &  Eq.  629;  Reg.  v.  Turner, 
2  Gar.  &  K.  732;  Reg.  v.  Carter,  6 
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be  produced, a  ana  whether  there  should  be  any  and  what 
-extra-record  proof  of  official  character/  will  vary  with  the 
-circumstances  and  cases,  according  to  familiar  princi- 
ples not  for  consideration  here.  And  there  should  be 
no  fatal  variance  between  the  allegations  and  the  pro- 
duced record.  It  is  not  fatal  for  the  former  to  say  that 
«an  issue  was  joined,  and  for  more  issues  than  one  to  appear 
in  the  latter.  To  the  record  thus  in  evidence lo  should 
be  added  such  parol  showing  of  what  was  done  at  the  trial 
as  the  exigencies  of  the  particular  issue  require." 

2.   Circumstantial  and  other  not  Direct  Evidence ~ and 

presumptions  are  competent  within  the  familiar  rules" 


Mod.  167;  Porter  v.  Cooper,  6  Car. 
A  P.  854;  Reg.  Scott,  2  Q.  B.  D. 
415;  Rex  V.  Browne,  3  Car.  &  P. 
672;  Kitchen  v.  S.,  26  Tex.  Ap. 165; 
Heflin  V.  S.,  88  Ga. 151, 30  Am.  St 
147, 14  S.  E. 112;  S.  V.  Horine,  70 
Kan.  256,  78  P.  411;  Martinez  v.  S., 
：89  Tex.  Cr.  479-,  46  S.  W.  826;  Ross 
S.,  40  Tex.  Cr.  849,  50  S.  W.  336. 

C.  Reg.  Newman,  supra;  Rex 
V.  Browne,  supra;  Reg.  v.  Newall, 
-6  Cox  C.  C.  21; Reg.  v.  Whybrow, 
8  Cox  C.  C.  438;  Reg.  v.  Hurrell, 3 
Fo8t  &  F.  271; S.  V.  Alexander, 
'2  Dev.  470;  Respublica  v.  Qoss,  2 
Yeates,  479;  Rex  v.  Laycock,  4  Car. 
&  P.  326;  Reg.  V.  Mason,  29  U.  C. 
-Q.  B.  431;  Reg.  v.  Goodfellow,  Car. 
&  M.  669;  Reg.  v.  Hudson, 1 Fost. 
&  F.  56;  Reg.  V.  Shaw,  Leigh,  & 
C.  579, 10  Cox  C.  C.  66;  Reg.  v.  Oarr, 
10  Cox  C.  C.  564;  Wilkinson  v.  S., 
226  111.  185,  80  N.  E.  m. 

7.  Reg.  Turner,  supra;  Reg. 
V.  Child,  5  Cox  C.  C. 197,  205;  Reg. 
T.  Johnson  (Law  Rep.),  2  C.  C. 15, 
12  Cox,  C.  C.  264,  4  Bng.  Rep.  640; 
S.  V.  Nickerson,  46  Iowa,  447;  Reg. 
V.  Smith  (Law  Rep.) 1 C.  C. 110, 
11 Cox  C.  C. 10;  S,  V.  Hascall, 6  N. 
H.  362;  Lambert  v.  P.,  76  N.  Y. 


220,  32  Am.  R.  293;  Reg.  v.  Lewis, 
12  Cox  C.  C. 163,  2  Eng.  Rep.  216; 
Reg.  V.  Willis, 12  C わ x  C.  C. 164,  2 
Eng.  Rep.  218. 

8.  Ante,  9  911 (4);  S.  v. 
Harvell, 4  Jones,  N.  C.  55;  Reg.  v. 
Dunn, 1 Gar.  &  K.  730;  S.  v.  Green, 
100  N.  C.  419,  5  S.  E.  422. 

9.  Reg.  Smith, 1 FoBt.  ft  P. 
98  ；  Rex  V.  Jones,  Peake,  37. 

10.  Admission  Instead  of  Proof. 
In  a  case  before  Lord  Abinger,  C. 

B.  the  respective  attorneys  had 
agreed  before  trial  that  by  admls- 
Bion  the  formal  proofs  should  be 
dispensed  with.  The  defendant's 
counsel  declined  making  any  admis- 
sion; and  the  learned  judge  de- 
clared that  none  could  be  accepted 
unless  "made  at  the  trial  by  the 
defendant  or  his  counsel."  Reg.  v. 
Thornhill, 8  Oar.  &  P.  575. 

11.  Reg.  ▼•  Child,  5  Cox  C.  C. 
197,  203;  Reg.  v.  Harrison,  0  Cox  C. 

C.  503. 

12.  Beach  ▼•  S.,  32  Tex.  Cr.  240, 
22  S.  W.  976;  C.  V.  HoUis, 140  Mass. 
436,  6  N.  E.  855;  S.  v.  Mace,  86  N. 
C.  668;  Heflin  v.  S"  88  Ga.  151, 30 
Am.  St  147, 14  S.  E. 112;  Baker  v. 
S.,  87  Ark.  564, 118  S.  W.  206. 
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§  933  c.  Oath. 一 On  a  charge  of  perjury  in  a  trial  in 
court,  any  one  who  was  present  can  testify  to  the  oath,  the 
same  as  to  the  other  proceedings.**  Or,  whether  it  was  in 
court  or  elsewhere,  the  official  person  before  whom  it  wa& 
taken  may  be  a  witness  to  it,"  Or,  if  it  was  to  an  answer 
in  chancery  or  other  affidavit  out  of  court,  the  authorized 
officer's  certificate  thereof,  with  proof  of  Ms  signature  (to 
which  may  be  added  that  of  the  affiant ，s，  if  he  signed  it), 
will,  prima  facie,  suffice."  The  jurat  will  thus  show  the 
county  also,  if  it  is  written  therein,® 

§934. 1. Where  there  are  Several  Assignments ~ of 

perjury,i7  proof  of  any  sufficient  one  will  sustain  the  court. は 

2.  How  prove. ~ If  the  perjury  was  in  oral  testimony^ 
any  one  who  heard  it,  and  who  has  sufficient  memory  of  it， 
whether  assisted  or  not  by  minutes  or  other  memoranda, 
may  relate  its  rabstance"   Not  all,  but  all  the  material 


18.  Rex  V.  Canning, 19  How.  St. 
Tr.  288,  823;  Keator  v.  P.,  82  Mich. 
484.  See  Reg.  v.  Tew,  Dears.  429, 
29  Bng.  L.  &  Eq.  537;  Rex  v.  Row- 
ley, Ryan  &  Moody,  N.  P.  299;  Rex 
V.  McCarther,  Peake,  155;  Rex  v. 
Brady, 1 Lieach,  327;  Markey  v.  S., 
47  Fla.  88,  87  So.  53;  see  Trevlno 
V.  S.,  48  Tex.  Cr.  360,  88  S.  W.  356. 

14.  S.  HMcall, 6  N.  H.  862; 
Case  V.  P.,  76  N.  Y.  242. 

15.  C.  V.  Warden, 11 Met  406, 
409;  Rex  V.  Spencer,  Ryan  & 
Moody,  N.  P.  97, 1 Car.  &  P.  260; 
Rex  V.  Benson,  2  Camp.  508;  Rex 
V.  Morris,  2  Bur.  1189, 1 Leach,  50. 
And  see  C.  v.  Kimball, 108  Mass. 
473;  Rex  v.  Howard, 1 Moody  &  R* 
187.  Qreenleaf  says:  *lf  the  affi- 
davit were  actually  used  by  the 
prisoner,  in  the  cause  in  which  it 
was  taken,  proof  of  this  fact  will 
supersede  the  neceBsity  of  proving 
his  handwriting.  Rex  v.  James, 1 
Show.  397，  Garth,  220.  It  was 
Carthew's  report  of  this  case  which 
was  denied  by  Lord  Mansfield  In 


Crook  V.  Dowling,  8  Doug.  75;  ft 
not  appearing  that  the  affldaylt*  of 
which  a  copy  only  was  offered,  had 
been  used  by  the  prisoner.  And 
see  Rees  v.  Bowen,  McClel.  &  Y. 
883."  3  Greenl. Ev.  % 192. 
• 16.  Rex  V.  Spencer,  supra;  Van- 
Dusen  v.  P.,  78  HI.  645.  And  see- 
Reg.  V.  Turner,  2  Car.  &  K.  782; 
Rex  V.  Bmden,  9  East,  437. 

17.  C.  V.  Johns,  6  Gray,  274; 

V.  Bishop, 1 D.  Chip.  120;  S.  v. 
Thomas  (Del.  1910),  78  A.  640. 

18.  Reg.  V.  Rhodes,  2  Ld.  Raynu 
886;  S.  V.  Hascall, 6  N.  H.  352; 
Karris  v.  P.,  64  N.  Y. 148;  S.  v. 
Blaisdell, 59  N.  H.  328;  Bradford  v. 
S" 134-  Ala.  147.  32  So.  742;  S.  v. 
Smith,  84  Kan.  646, 114  P.  1074;  8. 
V.  SmailB,  63  Wash.  172. 115  P.  82; 
S.  V.  Taylor.  202  Mo. 1, 100  S.  I 
41; Hereford  v.  P., 197  III.  222,  6 备 
N.  E.  810;  S.  V.  Day, 100  Mo.  242， 
12  S.  W.  865;  S.  V.  Gk>rdon, 196  Mo. 
185,  95  S.  W.  420. 

19.  Reg.  Morgan.  6  Cox  C.  C 
107;  P.  V.  Curtis,  50  CaL  95;  Rex 
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parts,  should  in  the  first  instance  be  swom  to  on  behalf  of 
ihe  prosecution, 一 a  rule  the  precise  limits  of  which  appear 
not  to  be  held  exactly  alike  by  all ； judges"  Where  the 
perjury  was  in  writing,  or  a  writing  was  so  referred  to  as 
1;o  become  material,  it  must  be  produced,  or  its  absence  ac- 
oounted  for,  according  to  the  ordinary  niles.^^  Then  tJie 
falsity  must  be  shown  by  competent  evidence,  in  terms 
su&ciently  broad  and  full"  And  there  should  be  no  vari- 
ance between  allegation  and  proof" 

§  936. 1. The  Allegation  of  Materiality ~ must  also  be 
proved"  It  is  not  enough  that  the  testimony  was  actual- 
ly admitted. Yet  it  suffices  that  the  indictment  sets  out 
facts  whence  the  materiality  judicially  appears"  Where 


ま nton,  3  Oar.  &  R  498;  Taylor 
V.  S.,  48  Ala.  157;  Reg.  v.  Harvey, 
"8  Cox  C.  C.  9^, 103;  Barnett  v.  S., 
も 9  Ala.  165,  7  So.  414;  Sisk  v.  S., 
28  Tex.  Ap.  432;  Leaptrot  v.  S.,  51 
Pla.  57,  40  So.  616;  S.  v.  Woolrldge, 
46  Ore.  389,  78  P.  333;  Simpson  v. 
-8.,  46  Tex.  Cr.  77,  79  S,  W.  630.  See 
Hemphill  v.  S.,  71 Miss.  877, 16  So. 
261. 

20.  Rex  V.  Rowley,  Ryan  & 
Moody,  N.  P.  299;  Rex  v.  Jones, 
Peake,  37;  Rex  v.  Dowlin,  Peake, 
170;  Dodge  V.  8.,  4  Zab.  455;  3 
Rubs.  Crimes  (5th  Eng.  Ed.)  82- 
S4;  Gaudy  v.  S.,  23  Neb.  436;  S.  v. 
Frisby,  90  Mo.  530;  Wilkinson  v. 
P.,  226  ni. 135,  80  N.  E.  699. 

21.  Rex  V.  Wylde,  6  Car.  &  P, 
細； Oflburn  v.  S.,  7  Ohio, Ist  pt. 
212;  Rex  V.  Hailey, 1 Car.  &  P. 
258;  Reg.  V.  Blsworthy  (Law  Rep.), 
1 C.  C. 103, 10  Cox  C.  C.  579;  Reg. 
V.  Cox,  4  FoBt  &  F.  42;  Reg.  v. 
Milnes,  2  Post  &  F. 10;  Reg.  v. 
Dillon, 14  Cox  C.  C.  4.  And  see 
Reg.  V.  Newton, 1 Car.  &  K.  469. 

22.  Rex  V.  Tucker,  2  Car.  &  P. 
600;  Reg.  V.  Parker,  Car.  &  M.  689; 


Pollard  V.  P.,  69  HI.  148;  C.  v. 
Butland, 119  Mass.  317;  Reg.  v. 
HaII, 8  Car.  &  P.  358. 

23.  Roberts  v.  P.,  99  111.  275;  C. 
V.  Sargent, 129  Mass.  115. 

24.  S.  V.  Kennerly, 10  Rich.  162; 
S.  V.  Aikens,  32  Iowa,  403;  Wood 
V.  P.,  69  N.  Y. 117;  Nelson  v.  8., 
32  Ark.  192;  Reg.  v.  Lewis, 12  Cos 
C.  C. 163,  2  Eng.  Rep.  216;  Reg.  v. 
Wllllis, 12  Cox  C.  C. 164,  2  Eng. 
Rep.  218;  S.  V.  Bailey,  34  Mo.  360; 
Wilkinson  v.  P.,  226  111.  135,  80  N. 
E.  69 S.  V.  Dineen,  203  Mo.  628, 
102  S.  W.  480;  S.  Wiggins, 
(Miss.)  30  So.  712.  If  there  is  no 
dispute  as  to  the  testimony  its  ma- 
teriality Is  for  the  court.  Qrissom 
V.  S.,  88  Ark.  115, 113  S.  W. 1011; 
Saucier  v.  S.,  96  Miss.  226,  48  So. 
840;  S.  V.  Moran,  216  Mo.  550, 115 
S.  W. 1126;  P.  V.  Corrlgan, 195  N. 
Y. 1， 87  N.  E.  792. 

25.  C.  V.  Pollard, 12  Met.  225; 
Lawrence  v.  8.,  2  Tex.  Ap.  479; 
Young  V.  S.,  56  Tex.  Cr.  Ap.  383, 
116  S.  W. 1158. 

26.  Ante,  §  921. 
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it  does  not,  the  course  is  to  prove  all,*? 。で so  much  les& 
than  all  of  the  pleadings  and  evidence  brought  forward  at 
the  former  trial  as  will  duly  present  the  question  ；  where- 
upon the  court,  not  the  jury,  will  decide,  as  of  law,  whether 
or  not  what  the  defendant  is  shown  to  have  testified  to 
therein  was  material"  Yet  practically,  as  fact  is  involved 
with  the  law,  the  question  must  generally  be  passed  on 
with  the  rest  by  the  jury,  under  instructions  from  the 
court"    In  like  manner, — 

2.  The  Jurisdiction ~ of  the  court  wherein  was  the  per- 
jury, while  it  must  be  alleged,**^  must  appear  equally  in  the 
proofs;  81 though  evidently,  in  most  cases,  this  is  a  con- 
clusion which  the  court  will  deduce  as  of  law  from  the 
facts  appearing  of  record  and  otherwise" 

§  935  a.  That  the  False  Testimony  was  Wilful  and  Cor- 
rupt~ is  one  of  the  elements  of  perjury"   Doubtless  the 

detailed.  A  mere  want  of  motive  or  interest  to  swear 
falsely  is  not  suflicient  ground  for  resisting  this  inference." 
Neither  is  it  sufficient  foundation  for  the  inference,  that  the 
testimony  of  the  defendant  and  of  other  witnesses  at  the 
former  trial  was  in  conflict  regarding  the  terms  of  a  con- 
tract" Pertinent  ^®  against  the  defendant  is  such  evidence 
as  his  expressions  of  malice  toward  the  person  injured,*'' 
or  a  pending  reward  which  his  testimony  was  adapted  to 
secure"    In  his  favor  may  be  shown,  under  proper  cir- 


27.  Reg.  V.  Harrison,  9  Cox  C.  C. 
503;  Rex  V.  Dowlin,  Peake,  170. 

28.  Steinman  v.  Mc Williams,  6 
Pa.  170;  S.  V.  Williams,  30  Mo.  364; 
S ilth  V.  S.,  27  Tex  Ap.  50. 

29.  Lawrence  v.  S.，  2  Tex.  Ap. 
479,  484. 

30.  Ante,  §§  905,  910a;  By  rec- 
ord. S.  V.  Brown,  111  La.  170,  35 
So.  501. 

31.  Wilson  V.  S.,  27  Tex.  Ap. 
47, 11 Am.  St.  180.  Compare  with 
S.  V.  Peters, 107  N.  C.  876, 12  S.  E. 
74.  And  see  S.  v.  Ridley,  114*  N. 
C.  827, 19  S.  E. 149. 


32.  See,  for  llluBtratlon,  Exum 
V.  S.,  90  Tenn.  501, 25  Am.  St 
700, 17  S.  W. 107. 

33.  Ante,  §  ^22;  New  Crlm. 
Law,  II,  §§ 1045-1048;  Smith  v.  Hub- 
bell,  142  Mich.  637, 106  N.  W.  547, 
12  Det.  Leg.  N.  860;  S.  v.  Smith, 
47  Ore.  485，  83  P.  865;  Wilkinson 
V.  P.,  226  111.  135，  80  N.  E.  699. 

34.  Schaller  v.  S., 14  Mo.  502. 
Bell V.  Senneff,  83  111.  122. 
3  Greenl. Ev.  §§ 198-200. 
Rex  V.  Munton,  3  Car.  &  P. 


35. 
36. 
37. 
498. 
38. 


C.  V.  Brady,  7  Gray, 
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ctimstances  and  with  proper  qualincations,  not  always  and 
as  of  course,  his  intoxication"  his  inability  to  read  in  a 
case  relating  to  a  written  contract,**^  his  reluctance  to  ap- 
pear as  a  witness,"  his  former  story  when  of  the  res 
gestae,"  or  a  consultation  with  and  advice  from  legal  coun- 
sel." These  are  but  illustrations." 

III.  Questions  of  Practice. 

§  936,  Joinder  of  Defendants.— That  there  can  be  two 
or  more  joint  defendants  in  perjury  appears  to  have  been 
denied メ  6  And  plainly,  if  two  witnesses,  on  the  trial  of  one 
cause,  commit  separate  perjuries,  their  indictments  must 
be  separate.  But  should  two  join  in  one  false  affidavit,  in 
reason  they  could  be  jointly  indicted.  And  there  may  be 
other  cases  within  the  same  principle;"  as.  where  one  de- 
livers false  testimony  orally  at  the  instigation  of  another. 

§937.  Verdict. —" Ghiilty  of  perjury  before  A  and  T，， 
is  a  fatal  variance  on  an  averment  of  perjury  before  A." 
So,  where  the  charge  was  that  the  defendant  falsely  denied 
on  oath  the  execution  of  a  particular  deed,  a  finding  of 
guilty  of  denying  its  signature  is  ill;  since  a  deed  may  be 
executed  without  signing,"  "as  where  one  person  signs 
another name  by  direction,  and  a  sealing  and  delivery 
take  place  by  the  party  whose  name  is  so  written ノ，  *® 


39.  Lytle  v.  S.,  31 Ohio  St.  196; 
Bowden  v.  P., 12  Hun,  85.  See  Sisk 
V.  S.,  28  Tex.  Ap.  432;  Or  insanity 
S.  V.  Coyne,  214  Mo.  844, 114  S. 
W  8. 

40.  Flemister  v.  S.,  48  Ga. 170; 
Davis  V.  S.,  7  Ga.  Ap.  180，  67  S.  E. 
839. 

41.  C.  V.  Brady,  7  Gray,  320. 

42.  S.  V.  Curtis, 12  Ire.  270. 

43.  S.  V.  McKinney,  42  Iowa, 
205. 

44.  Other  Questions  of  Evi- 
dence. Elder  v.  S.,  52  Ga.  581:  Rex 


V.  Mead,  2  B.  &  C.  605;  C.  v.  Mc- 
Laughlin, 122  Mass.  449*;  Winn マ • 
Peckham,  42  Wis.  493;  Reg.  v.  Tur- 
ner, 2  Car.  &  K  732;  Barnes  v.  S., 
15  Ohio  Cir.  Ct.  R. 14. 

45.  Rex  V.  Philips,  2  Stra.  921. 

46.  Kitchen  v.  S.,  26  Tex.  Ap. 
165;  Barre  v.  S.  (Ark  1911), 13 & 
S.  W.  641. 

47.  S.  V.  Mayson,  3  Brev.  284. 

48. 1 Bishop  Con.  § 112. 

49.  S.  V.  Avera,  N.  C.  Term, 
237. 
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IV.  Attempts. 

§938.  Subornation  of  Perjury, ~ to  be  treated  of  in  a 
separate  chapter,  is,  at  common  law,  a  mere  executed  at- 
tempt; in  other  words,  it  is  a  particular  form  of  perjxiry" 
But— 

§939.  An  Unsuccessful  Subornation— is  an  indictable 
attempt.Bi  And  there  are  other  forms  of  the  attempt." 
Yet  our  chapter  on  Attempt"  renders  needless  any  fur- 
ther exposition  here  of  the  subject. 


50.  New  Crlm.  Law,  n,  fi§ 
1056,  1197;  C.  V.  SmitlL, 11 Allen, 
243. 

51.  New  CriDL  Law,  II,  §S 1056 

For  Petit  Larceny,  see  Larceny; 
1057-1063;  Dir.  &  F"  878.  879; 
F"  fi§  880-883;  Postal  Offenses,  see 


(1),  1197  (3);  S.  V.  Schaffner/  6 
Pen.  (Del.)  676,  09  A.  1004. 

52.  lb.  § 1055. 

53.  Ante,  §  71 et  seq. 

Piracy,  see  New  Crlm.  Law,  H  || 
Polygamy,  see  Stat  CrimeB;  Dir.  ft 
Dir.  &  F.，  SI  884-888. 


CHAPTEE  CXLVI 


PRISON  BREACH,  RBSCUB,  AND  BSCAPB. 

II       940.  Introduction. 

941, 942.  Escapes  suffered  by  Officer. 

948, 944.  Prison  Breaches  and  Escapee  by  Prisoner. 

946, 946.  Rescues  and  Helps  to  eficape  from  Third  Penon*. 

Consult— for  the  law  of  these  oflenBei,  New  Crlm.  Law,  II,  || 1064-1106. 
For  tlie  Indictment  and  related  qiiestioiui.  Dir.  ft  F.,  ||  889-898.  For 
mlBoellaneoua  queitioiiB  see  the  indexes  to  this  series  of  books. 

§  940. 1. The  Distinctions  in  the  Procedure— for  these 
related  offences  do  not  depend  on  the  name  of  the  offense, 
but  upon  whether  the  criminal  act  proceeds  from  the  officer 
having  a  prisoner  in  custody,  from  the  prisonier,  or  from 
a  third  person.  Therefore ~ 

2.  How  Chapter  divided. ~ We  shall  consider,  1.  Escapes 
suffered  by  the  Officer;  IL  Prison  Breaches  and  Escapes  by 
the  Prisoner;  m.  Eescues  and  Helps  to  escape  from  Third 
Persons. 

I.  Escapes  suffered  by  the  Officer. 

§94L 1. Malfeasance. ~ This  is  a  species  of  malfeas- 
ance in  office,"  the  procedure  for  which  has  been  already 
considered" 

2.  The  Indictment ~ will  somewhat  vary  with  the  sort  of 
escape,  the  authority  under  which  the  prisoner  was  held; 
and,  if  on  a  statute,  the  statutory  tenns,*^*  In  general,  it 
sets  out  the  official  character  of  the  defendant,  his  custody 

64.   Hatch  v.  S., 10  Tex.  Ap.  616.  19th  Ed.  852;  Rex  v.  Glover,  Trem. 

66.   Ante,  fi§  822-886.  P.  C.  244;  Rex  v.  Manlove,  TrenL 

50.   For  formB,  see  Dir.  &  F"  §$  P.  C.  246;  Kavianaush    v.    S.,  41 

890,  895-897;  2  Chit  Crlm.  Law,  Ala.  399;  S.  v.  Hollon,  22  Kan.  580. 

172    et   seq.;    Archb.    Grim.    PL  See  Shattuck  v.  S.,  61 MIbs.  576, 

&  Bv. (lOtb  Lond.  Ed.)  550,  651,  581. 

(1825)  • 
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of  a  prisoner  named;  and  so  mncli  (differing  with  the  cir- 
CTunstances)  of  the  cause  of  the  detention  or  authority 
therefor  as  will  show  the  defendant's  duty  is  the  premises 
and  the  nature  of  the  offense  of  violating  it  ；  and  then,  in  a 
case,  for  example,  of  negligent  escape,  it  charges  that  the 
defendant  thpn  and  there  being  under  such  duty,  '  *  unlaw- 
fully and  negligently  did  permit"  the  prisoner  "to  escape 
and  go  at  large  withersoever  he  would,  whereby  the  said" 
prisoner  "  did  then  and  there  escape  and  go  at  large 
whithersoever  he  would. ， ， ヌ 

§  942.  The  Evidence ~ will  consist  of  proofs  of  the  fore- 
going allegations. li，  for  example,  the  custody  was  under 
a  warrant,  it  should  be  produced  or  its  absence  accounted 
for,  according  to  ordinary  rules.*^®  "It  is  not  necessary," 
says  Archbold,  *  *  to  prove  negligence  in  the  defendant  ；  the 


57.  Archb.  Ciim.  PI. &  Ev. (19th 
Ed.)  852,  863.  And  see  and  com- 
pare S.  V.  Hedrick,  35  Tex.  485; 
Weaver  v.  C,  29  Pa.  445;  C.  v.  Con- 
nell, 3  Qrat.  587;  S.  v.  Beebe, 13 
Kan.  689, 19  Am.  R.  93;  Douche's 
Case,  Cro.  Eliz.  290;  Martin  v.  S., 
32  Ark.  124;  S.  v.  Baldwin,  80  N. 
C.  390;  Barthelow  v.  S.,  26  Tex. 
175;  demons  v.  S.,  4  LefL,  23.  In 
1 Russ.  Crimes  (3d  Eng.  Ed.)  422, 
423,  it  is  said  that  "every  Indict- 
ment for  an  escape,  whether  negli- 
gent or  voluntary,  must  expressly 
show  that  the  party  was  actually  in 
the  defendant's  custody  for  some 
crime,  or  upon  some  commitment 
upon  suspicion.  2  Hawk.  P.  C.  c. 
19.  And  judgment  was  arrested 
upon  an  Indictment  which  stated 
that  the  prisoner  was  in  the  defend- 
ant's custody,  and  charged  him 
wltb  a  certain  crime,  but  did  not 
state  that  he  was  committed  for 
that  crime;  for  a  person  in  custody 
may  be  charged  with  a  crime  and 
yet  not  be  in  custody  by  reason  of 
such  charge.    Rex  v.  Pell, 1 Ld. 


Raym.  424, 1 Salk.  272.  See 
Weaver  v.  C,  supra.  But  where  a 
person  was  committed  to  the  cus- 
tody of  a  constable  by  a  watchman, 
as  a loose  and  disorderly  woman 
and  a  street-walker,  it  was  holden, 
upon  an  Indictment  a^inst  Vie 
constable  for  discharging  her,  that 
by  an  allegation  of  his  being 
charged  with  her  'so  being  such 
loose,'  etc.,  it  was  sufficiently  aver- 
red that  he  was  charged  with  her 
'as  such  loose,'  etc.,  and  it  was  also 
holden  not  to  be  necessary  to  aver 
that  the  defendant  knew  the 
woman  to  be  a  street-walker.  Rex 
V.  Bootie,  2  Bur.  864;  s.  c.  nom. 
Rex  V.  Booty,  2  Keny.  575;  and  see, 
as  to  the  sufficiency  of  such  aver- 
ments, Rex  V.  Boyall, 2  Bur.  832. 
And  every  indictment  should  also 
show  that  the  prisoner  went  at 
large.  2  Hawk.  P.  C.  c. 19,  §' 14； 
where  it  is  said  that  this  is  most 
perfectly  expressed  by  the  words 
exivit  ad  largum." 

58.  Archb.  ut  sup.,  referring  to 
2  Hawk.  P.  C.  c. 19,  fi 14. 
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law  implies  it;  but  if  the  escape  were  not  in  fact  negligent, 
if  the  defendant  by  force  rescued  himself,  or  were  rescued 
by  others,  and  the  defendant  made  fresh  suit  after  him  but 
without  effect,  all  this  must  be  shown  upon  the  part  of  the 
defendant/' «o 

II.  Prison  Breaches  and  Escapes  by  the  Prisoner. 

§  943.  The  Indictment ~ will  in  detail  vary  with  the 
form  of  the  offense;  and,  if  statutory,  the  particular  terms 
of  the  statute  ；  and  with  the  special  facts.  But  it  must  con- 
tain such  a  setting  out  that  the  custody  under  which  the 
defendant  was  held  and  its  lawfulness  will  appear,  on  its 
face  showing  the  escaping  or  breaking  away  to  be  a  crime. 
It  may  then  charge  that  then  and  there  the  defendant,  so 
being  in  the  lawful  custody  of,  etc.,  * 《 out  of,  etc.,  unlawful- 
ly did  escape  and  go  at  large  whithersoever  he  would;"  or 
it  may  charge  the  breaking  of  the  prison,  etc." 

§944.  The  Evidence ~ will  consist  of  proofs  of  these 
averments"  Among  such  proofs,  may  be  the  records  of 
the  committing  magistrate,  the  processes  under  which  the 
defendant  was  held,  the  judgment  and  record  s  of  the 
superior  court,  and  the  like"  it  will  not  avail  him  that  he 
was  afterward  acquitted  of  the  offense  for  which  he  was 
in  custody" 


59.  Referring  to 1 Hale  P.  C. 
600  et  seq.  And  see  Blue  v.  C,  4 
Watts,  215;  Shattuck  v.  S.,  51 Miss. 
576.  ' 

60.  Archb.  Grim.  PI. &  Ev. ( 19th 
Ed.)  853.  For  a  "wilfull"  escape, 
the  rule  is  otherwise.  Barthelow 
V.  S.,  26  Tex.  .175. 

61.  Archb.  Crim.  PI. &  Ev. (19tli 
Ed.)  853-855;  2  Chit.  Crlm.  Law, 
158  et  seq.;  Dir.  &  F"  §fi  890-892; 
S.  V.  Murphy,  5  Eng.  74;  Hart's 
Case,  Cro.  Jac.  472,  473;  Rex  v. 
Fltzpatiick,  RusB.  &  Ry.  512;  Ex 
parte  Ah  Bau, 10  Nev.  264;  S.  v. 


Doud.  7  Conn.  384;  Rex  v.  Tread- 
well,  1 Rubs.  Crimes,  (5tli  Eng. 
Ed.)  604;  Sanford  v.  S.,  6  Eng. 
328;  S.  V.  Whalen,  98  Mo.  222， 11 
S.  W.  576. 

62.  Rex  V.  Smith, 1 Russ.  Ctimes 
(5th  Eng.  Ed.)  567;  Gillian  v.  S., 
3  Tex.  Ap. 132;  S.  v.  Murphy,  & 
Eng.  74;  Sanford  v.  8.,  6  Eng.  328; 
Fanning  v.  S., 14  Mo.  386. 

63.  S.  V.  Whalen.  98  Mo.  222， 11 
S.  W.  576;  P.  V.  Johnson,  46  Hun, 
667;  Hudgens  v.  C,  2  Duv.  239. 

64.  S.  V.  Lewis, 19  Kan.  260,  27 
Am.  R. 113. 
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in.  Rescues  and  Helps  to  escape  from  Third  Persons. 

§  945.  !•  The  Indictment ~ sets  out  the  custody  and  its 
lawfulness,  as  already  described;  the  defendant's  know- 
ledge thereof;  ®®  the  act  of  assistance,  or  of  rescue,  or  the 
conveying  of  implements  for  escape  to  the  prisoner;  and, 
if  on  a  statue,  it  covers  the  statutory  terms.  The  fulness 
required  will  vary  with  the  class  of  the  offense  and  its  cir- 
cmnstances.®^ 

2.  On  a  Statute ~ which  forbids  the  "conveying"  of  a 
thing  to  one  imprisoned  to  aid  his  escape,  an  aUegation  that 
the  defendant  "fumislied"  it  will  not  suffice" 

§  946.  Some  Questions  of  Practice  and  Evidence ~ have 
arisen,  not  requiring  special  elucidation" 


65.  8.  V.  Jones,  78  N.  C.  420  ；  S. 
V.  Dunn, 1 Dutcher,  114;  Anony- 
mous, March,  67,  pi.  105;  S.  v.  Hil- 
ton, 26  Mo.  199;  C.  V.  Morihan,  4 
Allen,  585;  Gunyon  v.  S"  68  Ind. 
79. 

66.  Rex  V.  Young, 1 Rubs. 
Orimes  (5th  Eng.  Ed.)  589;  note. 

67.  2  Chit.  Crlm.  Law,  166-171; 
Archb.  Grim.  Pi  &  Ev. (19th  Ed.) 
858;  Rex  v.  Tilley,  2  Leach,  662; 
HoUoway  v.  Reg., 17  Q.  B.  317,  2 
Den.  C.  C.  287;  Reg.  v.  Holloway, 
5  Eng.  Li.  &  Eq.  310;  S.  v.  Addock, 
65  Mo.  590;  Clayton  v.  S.,  4  Tex. 
Ap.  515;  Rex  v.  Freeman,  2  Stra. 
1226;  Rex  v.  Burridge,  3  P.  Wms. 
439;  Oleson  v.  S.，  20  Wis.  58;  Ram- 
sey V.  S.,  43  Ala.  404;  Baker  v.  S., 
15  Gku  498;  Wilson  v.  S.,  61 Ala. 


161; C.  V.  MaUoy, 119  Mass.  847; 
C.  V.  FUburn, 119  Mass.  297;  Kyle 
V.  S., 10  Ala.  236;  Hurst  ▼•  79 
Ala.  55;  P.  V.  Murray,  57  Mich. 
390,  24  N.  W. 118;  Vaughan  v.  S" 
9  Tex.  Ap.  563;  Brunson  v.  S.,  97 
Ind.  96. 

68.  Francis  v.  S.,  21 Tex.  280. 
See  Hurst  v.  S"  86  Ala.  604, 11 Am. 
St.  79,  6  So.  120;  Mason  v.  S.,  7  Tex. 
Ap.  623;  Broxton  v.  S"  9  Tex.  Ap. 
97. 

69.  Habersham  v.  S.,  66  Ga.  61; 
Rex  V.  Philips,  Barnes  (3d  Ed.) 
429;  Rex  v.  Belt,  2  Salk.  586;  Peeler 
V.  S.,  3  Tex.  Ap.  633;  Rose  v.  S.' 
33  Ind.  167;  Crowder  v.  8.,  56  Qa. 
44;  Perry  v.  S"  63  Ga.  402;  Murray 
V.  S.,  25  Fla.  528,  6  So.  m;  Butler 
V.  S.,  7  Tex.  Ap.  635. 


For  Prize  Fighting,  see  Dir.  ft  P.,  19899-902.  And  see  the  indexeB  to 
this  series  of  books;  Profane  Swearing,  see  Blasphemy  and  Profaneness; 
Public  Meetings,  see  Disturbing  Meetings;  Public  Way,  see  Way. 


CHAPTER  CXLVII. 


§§       947.  Introduction. 

948-960.  Indictment. 

961-974.  Evidence. 

975.  Questions  of  Practice. 

976-979.  Attempts. 

Consult ~~ for  the  law  of  this  offense.  New  Crlm.  Law,  II,  §§ 1107-1136; 
Stat  Crimes,  §§  478-499.  For  the  Indictment*  with  Incidental  questloiiB, 
Dir.  lb  F"  §§  903-914.  And  see  the  indexes  to  this  series  of  books. 

§  947. 1. This  Chapter,— in  the  main,  extends  only  to 
rape  proper,  the  carnal  abuse  of  girls  below  the  age  of 
consent  being  treated  of  in  "Statutory  Crimes ノ,  Yet  the 
latter  is  not  unf rf  quently  in  our  books,  even  in  our  statutes, 
called  rape.70 

2.  How  Chapter  divided. ~ We  shall  consider,  I.  The  In- 
dictment ； n.  The  Evidence ；  m.  Questions  of  Practice; 
IV.  Attempts. 


I,   The  Indictment. 

§948,  How  far  Statutory. ~ Since  all  felonious  rape  is 
in  England  statutory,  and  with  us  is  a  common  law  felony 
only  by  reason  of  our  having  received  the  early  English 
Statutes  as  parts  of  our  common  law,"  our  indictment  is 
in  the  main  retrarded  as  drawn  on  the  statutes;  and  we  shall 


70.  Stat  Crimes,  §§  484,  485;  P. 
V.  Glover,  71 Mich.  303,  38  N.  W. 
874;  S.  V.  Lacey,  111  Mo.  513,  20 
S.  W.  238;  S.  V.  Houx, 109  Mo.  654, 
32  Am.  St.  686, 19  S.  W.  35;  S.  v. 
Wilcox,  111  Mo.  569,  20  S.  W.  314; 
Mayo  V.  8.,  7  Tex.  Ap.  842;  McGufl 


V.  S,,  88  Ala.  147. 16  Am.  St.  25,  7 
So.  35;  Fry  v.  C.，  82  Va.  334;  S.  v. 
Haddon,  49  S.  C.  308,  27  S.  E. 194; 
S.  V.  Gibson,  64  Wash.  131, 116  P. 
872. 

71. New  Crlm.  Law.  11，  §§  .1108- 
1115，  1134. 


(1829) 
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here,  to  some  extent,  take  into  view  our  American  enact- 
ments. 

§  949.   The  Common  Form  of  Indictment— is,  as  to  its 

principal  allegations,  that  on,  etc.,  at,  etc.,  the  defendant  "in 
and  upon  one  X  violently  and  feloniously  did  make  an  as- 
sault, and  her  the  said  X  then  and  there  violently  and 
against  her  will  72  feloniously  did  ravish  and  carnally 
know.  ， ,  73 

§950.  "Against  the  Form  of  the  Statute '  '—concludes 
the  indictment  commonly  in  England"  And  Hale" 
doubted  by  Chitty,'^^  appears  to  deem  this  conclusion  neces- 
sary. The  statute  is  Westm.  2  (13  Edw. 1)， c.  34,  A.  D. 
1285.  With  us,  it  is  common  law; "  therefore,  in  principle, 
this  conclusion  is  not  necessary  in  our  States,  however 
deemed  in  England/®  Still,  if  inserted  without  occasion,  it 
may  be  rejected  as  surplusage" 

§  951.   "Against  her  WiU" — （"Without  her  Consent"). 

― The  words  of  the  statute  of  Westm.  2,  and  of  the  amended 
modem  definition  of  rape,  are,  as  explained  in  "New  Crim- 
inal Law,"  not  "against  her  will,"  but  "where  she  did  not 
consent.  ，  ，  so  Yet  the  former  is  the  more  common  expression 
in  our  American  statutes;  si  and  it  appears  to  have  been 
always,  in  all  our  States,  and  in  England,  employed  in  the 


72.  Query,  "without  her  con- 
sent."  See  post,  §  951. 

73.  Archb.  Crim.  PI. &  Ev. (10th 
Lond.  Ed.)  480,  19th  Ed.  762;  Dir. 
&  F.,  §§  904,  905;  S.  V.  Farmer,  4 
Ire.  224;  C.  v.  Scannel, 11 Cush. 
547;  S.  V.  Williams,  32  La.  Ann. 
335,  36  Am.  R.  272;  P.  v.  Pachieco, 
70  Cal.  473, 11 P.  761; C.  v.  Ken-' 
nedy, 131 Mass.  584;  Williams  v.  S., 
1 Tex.  Ap.  90,  28  Am.  R.  399：  Gib- 
son V.  S., 17  Tex.  Ap.  574.  And 
see  O'Connell  v.  S.，  6  Minn.  279; 
LeonI  V.  S.,  44  Ala.  110;  Strader 
V.  S.，  92  Ind.  376. 

74.  Archb.  ut  sup.;  3  Chit.  Crim. 
Law,  815. 


75. 1 Hale  P.  C.  637,  638. 

76.  3  Chit.  Crim.  Law,  812,  815, 
note. 

77.  New  Crim.  Law,  §§ 1111, 
1115.  1134. 

78.  And  see  O'Connell  v.  S.,  6 
Minn.  279,  285. 

.79.  Vol. II,  §  601.  As  to  the  con- 
clusion in  North  Carolina,  see  S. 
V.  Storkey,  63  N.  C.  7. 

80.  New  Crim.  Law,  II  §§ 1111, 
1115. 

81. Stat.  Crimea,  §  482;  S.  v. 
Marsh, 182  N.  C. 1000,  43  S.  EL  888, 
67  L.  R.  A.  179;  S.  v.  Powell. 106 
N.  C.  635, 11 S.  E. 191. 
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indictment.  Its  sufficiency  cannot  be  doubted,  even  where 
the  other  expression  indicates  the  exact  law.  It  is  a  per- 
missible substitute" 

§952.  Averment  of  Sex. 一 Though  rape  can  be  com- 
mitted only  by  a  male  person  arrived  at  .puberty,  and  the 
victim  must  be  a  female,®^: ~ and  though  the  statute  of 
Westm.  2  has  the  words  "man"  and  "woman,"  and  our 
American  statutes  are  in  like  terms, ~ it  is  not  necessary  to 
aver,  in  any  case,  either  that  the  defendant  is  a  man  or  that 
the  victim  is  a  woman."  This  is  sometimes  explained  by 
saying  that  the  court  will  recognize  the  sex  by  the  names 
and  I  the  pronouns"  But  this  result  is  believed  to  follow 
equally  and  more  properly  from  the  general  doctrine  that 
neither  the  defendant's  capacity  to  commit  a  crime  nor  the 
injured  person 's  to  be  the  victim  of  it  need  ever  be  alleged, 
a  charge  of  its  actual  commission  covering  the  whole 
ground  and  being  always  sufficient" 

§953.    "Ravish" ― is  indispensable      in  the  common 


82.  Vol. II,  §  612;  S.  V.  Jackson, 
46  La.  Ann.  547.  And  see  S.  v. 
Jim, 1 Dev.  142;  Harman  v.  C., 12 
S.  &  R.  69;  Williams  v.  S., 1 Tex. 
Ap.  90,  28  Am.  R.  399;  S.  v.  Pey- 
ton, 93  Ark.  406, 1 お S.  W.  416;  P. 
V.  Sykes, 10  Cal.  Ap.  67, 101 P.  20. 

Not  Necessary— in  Alabama  Is 
the  allegation  "against  her  will." 
Leonl V.  S.,  44  Ala.  110. 

83.  New  Crim.  Law,  n， 1111, 
1113  (2),  1115-1118;  S.  V.  WilUam- 
Bcm,  22  Utah,  248,  62  P.  1022. 

84.  Warner  v.  S.，  54  Ark.  660, 17 
S.  W.  6;  S.  V.  Warner,  74  Mo.  83; 
Greenlee  v.  8.，  4  Tex.  Ap.  346; 
Word  V.  S., 12  Tex.  Ap.  174;  Hill 
V.  S.，  8  HelBk.  317;  S.  v.  Armstrong, 
167  Mo.  257,  66  S.  W.  961; S.  v. 
Barrick,  60  W.  Va.  576,  55  S.  E. 
652. 

85.  Taylor  v.  C,  20  Grat  825; 
Hill V.  8"  3  Heiflk.  317;  Battle  v. 


S.，  4  Tex.  Ap.  595,  30  Am.  R. 169; 
S.  V.  Hussey,  7  Iowa,  4t)9;  S.  v. 
Farmer,  4  Ire.  224;  S.  v.  Hammond, 
77  Mo.  167.  And  see  C.  v.  Bennet, 
2  Va.  Cas.  235;  Harmon  v.  C, 12  S. 
&  R.  69.  Sometimes  the  statutory 
"man,"  **woman,,，  "female,"  or  the 
like,  is  employed,  and  the  courts 
incline  to  recommend  It  Taylor 
V.  C,  Bupra;  Mills  v.  S"  52  Ind. 
187;  O'Connell  v.  S.,  6  Minn.  279; 
Robertson  v.  S.,  31 Tex.'  36;  Battle 
V.  S.,  supra;  Barker  v.  S.,  40  Fla. 
178,  24  So.  69;  S.  v.  Armstrong, 167 
Mo.  257.  66  S.  W.  961. 

86.  Vol. II,  §S  521,  622,  615； 
ante,  §§ 199,  00,  669;  post,  §  954. 
and  other  places. 

86a.  The  statutes  do  not  require 
It.  Wllkey  V.  C, 104  Ky.  325,  20 
Ky.  L.  578,  47  S.  W.  219;  S.  v. 
Hayes. 17  S.  D. 128,  95  N,  W.  296; 
Tway  V.  S.，  7  Wyo.  79,  50  P.  188. 
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law  indictment,  because  in  the  statute  of  Westm.  2, ~ *《if  a 
man  from  henceforth  do  ravish  a  woman ノ， 

§  954 1. Age  of  Female. ― Though  it  is  a  separate  of- 
fense, yet  sometimes  called  rape,®®  to  have  carnal  knowl- 
edge of  a  consenting  girl  under  ten  years  of  age;*®  still  it 
is  rape  proper  to  force  her,  the  same  as  though  she  were 
over  ten"  Therefore  the  indictment  for  rape  need  not 
state  her  age  or  that  it  was  more  than  ten  years.  Nor  need 
the  age  be  proved"  So, ― 

2.  Age  of  Male. 一 Though  a  boy  under  fourteen  is  in  law 
incapable  of  committing  rape,®*  no  allegation  of  the  age  is 
required  ；  since,  as  we  have  seen,"  the  charge  against  one 
of  having  committed  a  crime  includes  that  of  his  capacity 
tberefor. 

§955.  "Assault" — Though  the  common  form  sets  out 
in  terms  an  assault,®^  this  word  is  not  in  the  old  statutes 
which  constitute  our  common  law.®*  Hence  it  is  not  neces- 
sary in  the  inaictment  ；  ®^  while  yet,  for  practical  reaqpns^ 
it  should  be  retained.  Again, 一 


87.  Stat.  Crimes  (Ist  Ed.)  § 
489;  Davis  v.  S.，  42  Tex.  226; 
Gougleman  v.  P.,  3  Par.  Cr. 15.  See 
Williams  V.  S., 1 Tex.  Ap.  90,  28 
Am.  R.  899;  S.  v.  Smith,  FbUUps, 
N.  C.  302;  GlbBon  v.  S., 17  Tex.  Ap. 
574;  ElBchlep  v.  S.' 11 Tex.  Ap. 
301;  "ravish"  defined,  S.  v.  Peyton, 
93  Ark.  406, 125  N.  W.  416;  S.  v. 
Marsh, 13%  N.  C. 1000,  43  S.  E. 
828. 

88.  Ante,  §  947  (1);  Williams  v. 
S.,  47  MisB.  609;  Davis  v.  S.,  42 
Tex.  226;  Greer  v.  S"  60  Ind.  267, 
19  Am.  R.  709.  See  Singer  v.  P., 
13  Hun,  418;  Oosha  v.  S.,  56  6a.  36. 

89.  New  Grim.  Law,  11,  § 1133; 
Contra,  P.  v.  Miles,  9  Cal.  Ap.  312, 
101 P.  525. 

90.  New  Crlm.  Law,  n,  § 1118. 
91. Stat  Crimes,  $  482;  Hill  v. 

8.,  3  Helsk.  817;  Mobley  v.  S.,  46 


Miss.  501;  Davis  v.  S.'  supra;  Vaa- 
ser  V.  S.,  55  Ala.  264;  S.  v.  Farmer, 
Ire.  224;  S.  v.  Storkey,  63  N.  C.  7. 
Except  on  the  .question  of  how 
muBh  force  was  used,  S.  v.  Haddon, 
49  S.  C.  308,  27  S.  E. 194. 

92.  New  Crim.  Law,  II,  §§ 1116, 
1117. 

93.  Stat.  Crimes,  $  482;  C.  v. 
Scannel, 11 Cush.  547;  P.  v..  Ah 
Yek,  29  Cal.  575;  Davis  v.  42 
Tex.  226;  Cheek  v.  S.， 171 Ind.  9S, 
85  N.  E.  779;  but  see  Schramm  t. 
P.,  220  HI. 16,  77  N.  E. 117. 

94.  Ante,  $  952. 

95.  Ante,  §  949. 

96.  New  Crlm  Law,  n,  §| 
1109-1112. 

97.  Reg.  V.  Allen,  2  Moody,  179, 
9  Car.  &  P.  521; b.  p.  O'Connell  v. 
S,  6  Minn.  279,  2S5.  See  ElBChlep  t. 
S., 11 Tex.  Ap.  801. 
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§  956.  Not  Harried. ~ A  man  cannot  commit  rape  of  his 
wife,  except  as  principal  in  the  second  degree"  yet  the 
indictment  need  not  negative  a  marriage  between  the  de- 
fendant and  the  injured  womaiL®®  Still,  in  prudence,  it  may 
be  well  where  fornication  and  adultery  are  indictable  to 
insert  this  sort  of  negative  matter,  so  that  if  the  proof  of 
force  should  fail  there  may  be  a  conviction  for  one  of  the 
other  offenses.^ 

§  957.  Second  Degree. ~ Where  a  husband  assists  one  to 
ravish  his  wife,*  or  a  woman  is  present  helping  a  man  to 
force  another  woman,*  and  perhaps  in  all  cases  where  there 
are  principals  in  the  second  degree,*  it  may  be  practically 
best  to  lay  the  offense'  according  to  the  outward  form; 
namely,  charge  the  principal  of  the  first  degree  with  doing 
the  act,  and  the  rest  with  being  present  asdsting.  Yet  no 
legal  objection  appears  to  averring  directly  that  all  did  it, 
each  being  in  law  a  principal, 

§958.  The  Words  "Carnally  Know,*'— comtnon  in  the 
indictment,®  are  not  in  the  statute  of  Westm.  2J  English 
views  differ  as  to  their  necessity  in  allegation.®  On  prin- 
ciple, since  carnal  knowledge  is  confessedly  an  essential 


98.  New  Crim.  Law,  II,  §§ IIU 
(2),  1185;  Frazler  v.  S.,  48  Tex. 
Cr.  Ap. 142,  S6  S.  W.  754. 

99.  C.  V.  Fogerty,  8  Gray,  489« 
69  Am.  D.  264;  Curtis  v.  S.,  89  Ark. 
894, 117  S.  W.  521; S.  v.  Haddon, 
4»  S.  C.  808,  27  S.  E. 194;  Belcher 
V.  S.  (Tex.  Cr.  Ap.  1898),  44  S.  W. 
519;  Hurst  V.  S.,  77  Ark.  146,  91 
S.  W.  8;  Parker  v.  Ter.,  9  Okla. 
109,  59  P.  9;  Contra,  P.  v.  Everett, 
10  Cal.  Ap. 12, 101 P.  528. 

1.  Vol.  I,  §  m;  C.  V.  Murphy, 
2  Allen,  168;  Dudley  v.  S.,  37  Tex. 
Cr.  Ap.  543,  40  S.  W.  269. 

2.  Rex  V.  Audley,  8  How.  St 
Tr.  401，  406;  P.  v.  Chapman,  62 
Mich.  280,  4  Am.  St  857,  28  N.  W. 
896;  S.  V.  Dowell, 106  N.  C.  722, 
19  Am.  St  568, 11 S.  E.  525. 


3.  S.  V.  Jones,  88  N.  C.  606,  36 
Am.  R.  586. 

4.  Rex  V.  Folkes, 1 Moody,  864; 
Rex  V.  Gray,  7  Car.  &  P.  164;  Reg. 
V.  Chrlsham,  Car.  &  M. 187;  G.  v. 
Fogerty,  8  Gray,  489,  491, 69  Am.  D. 
264. 

5.  Ante,  §  6a; 1 Russ.  CrlmeB 
(5th  Eng.  Ed.)  164,  865;  Rex  v. 
Burgess, 1 Russ.  Crimes  (6th  Eng. 
Ed.)  865;  S.  V.  ComBtock,  46  Iowa, 
265;  Conkey  v.  P.,  5  Par.  Cr.  81. 
But  see  Kessler  v.  C, 12  Bush. 18. 

6.  Ante,  $  949. 

7.  New  Crim.  Law,  n,  $ 1111. 

8. 1 Russ.  Crimes  (5th  Eng.  Ed.) 
864. 
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element  of  the  offense,®  their  absence  from  the  statute  does 
not  justify  their  omissLon  from  the  indictment,"  unless 
their  meaning  is  otherwise  supplied  ；  and  some  deem  it  to 
be  by  ''ravish ノ，  "  No  more  specific  setting  out  of  the  car- 
nal act,  than  by  these  words,  is  required" 

§959. 1. "Violently ，，一"！ "orcibly. "—The  common  law 
form  charges  the  act  to  have  been  committed  "violently," 
but  not  "  forcibly ノ， 13  Neither  of  these  words  is  in  any- 
English  statute  whereon  our  common  law  rape  is  in  any 
part  founded,"  and  the  necessity  of  either  in  averment  is 
problematical.  Some  of  our  American  statutes  have  "for- 
cibly;" then  "violently"  in  averment  is  an  adequate  sub- 
stitute.^*^ 

2.    "Feloniously," ~ in  most  of  our  States,  is  necessary." 

§  960.  For  Camal  Abuse ~ of  a  female  child  tinder  ten 
(or  twelve)  years  of  age,"  the  indictment  sets  out  her 
name,  her  age  or  her  being  below  ten  (or  twelve),  and  the 
defendant's  camal  knowledge  of  her;  but  it  does  not  aver 
either  her  ravishment  or  her  want  of  consent.  And  should 
there  be  other  material  statutory  terms,  it  duly  covers 
them. 18 


9.  New  Grim.  Law,  II,  § 1127  et 
seq. 

10.  Vol. II,  §  523  et  seq. 

11.  Russ.  Crimes,  ut  sup.  and 
places  there  referred  to. 

12.  McMath  v.  S.,  56  Ga.  303; 
Com.  V.  Hackett, 170  Mass.  194,  48 
N.  E. 1087;  S.  V.  Cannon,  72  N.  J. 
Law,  46,  60  A.  177;  S.  v.  La  Mont, 
23  S.  D. 174, 120  N.  W. 1104. 
"Abuse"  construed.  S.  v.  Ferris, 
81 Conn.  97,  70  Atl.  587. 

13.  Ante,  §  949. 

14.  New  Crim.  Law,  II,  S§ 1109- 
1112. 

15.  S.  V.  Johnson,  67  N.  C.  55; 

C.  V.  Fogerty,  8  Gray,  48»,  69  Am. 

D.  264;  Contra,  S.  v.  Blake,  89  Me. 
322.  See  Walling  v.  S.,  7  Tex.  Ap, 
€25;   High  V.  Ten, 12  Ariz.  146, 


100  P.  448;  P.  V.  Bailey, 142  Cal. 
434,  76  P.  «;  S.  V.  Hann,  73  Minn. 
140，  76  N.  W.  33. 

16.  Hays  v.  S"  57  Miss.  783. 

17.  New  Crim.  Law,  II,  S§ 1112, 
1133. 

18.  Stat  Crimes,  §§  487,  489; 
Dir.  &  F"  §§  904,  907,  909;  Archb. 
Crim.  PI. &  gv. (19th  Ed.)  767, 
768;  C.  V.  Sullivan,  6  Gray,  477;  C.v. 
Sugland,  4  Gray,  7;  S.  v.  Goings,  € 
Dev.  &  Bat 152  ；  P.  v.  M111&, 17  Cal. 
276;  S.  V.  Black,  63  Me.  210;  S.  v. 
Smith,  Phillips.  N.  C.  302;  Reg.  v. 
Guthrie, '  (Law  Rep.) 1 C.  C.  241, 
11 Cox  C.  C.  522;  Reg.  v.  Holland. 
10  Cox  C.  C.  478.  And  see  Flzell 
V.  S.，  25  Wis.  364;  Curtis  v.  8.,  89 
Ark.  a94', 117  S.  W.  521; S.  v.  Hall, 
164  Mo.  528,  65  S.  W.  248;  S.  v. 
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n.  The  Evidence. 

§  961.   The  most  important  questions  relate  to ~ 
The  Testimony  of  the  Complaining  Woman : ― 

1.  The  Injured  Person— in  rape,  as  in  other  oflPenses,^® 
is  a  competent  witness.^^  Even  a  wife,  ravished  by  her 
husband  *s  procurement,  may,  as  in  assault  and  battery,*^ 
testify  against  him" 

2.  Too  Young. ~ If,  as  sometimes  in  cases  of  carnal 
abuse,  the  girl  is  too  young  or  too  ignorant  of  the  nature 
of  an  oath  to  testify  in  the  usual  way,  she  cannot  give  her 
evidence  otherwise,  nor  can  her  declarations  be  proved  ； 
80  the  evidence  is  lost.**  And  there  are  various  considera- 
tions regarding  the  testimony  of  young  girls." 


Skillman,  228  Mo.  434, 128  S.  W. 
729;  Alexander  v.  S.,  58  Tex.  Cr. 
Ap.  621, 127  S.  W. 189;  Cromeans 
V.  S.,  59  Tex.  Cr.  Ap.  611, 
129  S.  W. 1129.  Girl  may 
Btate  her  age,  P.  v.  Elco, 131 Mich. 
519,  9  Det  Leg.  N.  425,  91 N.  W. 
755.  Want  of  consent  need  not  be 
alleged  or  proved,  P.  v.  Marks, 130 
N.  Y.  S.  524;  P.  V.  Bailey; 142  Cal. 
434,  76  P.  49;  S.  v.  Jones,  32  Mont 
442,  80  P.  1096. 

19.    Vol. II,  § 1138  (1). 

20. 1 Hale  P.  C.  633;  Boddie  v. 
S.'  62  Ala.  395;  Wade  v.  S.,  50  Ala. 
164;  QoBS  V.  S.,  40  Tex.  520;  S.  v. 
Reed,  39  Vt.  417,  94  Am.  D.  337;  S. 
V.  Colombo  (Del. O.  &  T. 1909)，  75 
A.  616;  Roberts  v.  S.,  9  Qa.  Ap. 
8t)7,  72  S.  E.  287;  S.  v.  Sysinger, 
25  S.  D. 110, 125  N.  W.  879. 

21.  Vol. II,  S 1153;  ante,  S  69; 
Rex  V.  Azir, 1 Stra.  633. 

22.  Rex  V.  Audley,  3  How.  St. 
Tr.  401,  402,  411,  414. 

23. 1 East  P.  C.  441;  Rex  v. 
Brazier, 1 East  P.  C.  443;  s.  c.  nom. 
Rex  V.  Brasier, 1 Leach,  199;  Rex 
V.  Dunnel, 1 East  P.  C.  442;  Rex 
V.  Powell, 1 Leach,  110;  Smith  v. 


S.,  41 Tex.  352;  Reg.  v.  Nicholas, 
2  Car.  &  K.  246,  2  Cox  C.  C. 136; 
Rex  V.  Travers, 1 Stra.  700;  Weldon 
V.  S.,  32  Ind.  81; JohiiBon  v.  S.,  76- 
6a.  76;  McMath  v.  S"  66  Oa.  303, 
308;  S.  V.  Crouch, 130  Iowa,  478, 
107  N.  W. 173;  P.  V.  Beech, 129 
Mich.  622,  89  N.  W.  363,  8  Det.  Leg. 
N. 1095;  Reg.  v.  Cockburn,  3  Cox  C. 
C.  543;  Rex  v.  WllllamB,  7  C.  &  P. 
320. 

24.  Montresser  v.  S., 19  Tex.  Ap. 
281;  Kelly  v.  S.,  75  Ala.  21, 61 Am. 
R.  422;  P.  V.  Gage,  62  Mich.  271, 4 
Am.  St.  854.  28  N.  W.  835;  Ake  v. 
S"  6  Tex.  Ap.  398,  32  Am.  R.  586; 
Carter  v.  S.,  63  Ala.  52,  35  Am.  R. 
4;  Gazley  v.  S., 17  Tex.  Ap.  267; 
Ellis  V.  S.，  25  Fla.  702,  6  So.  768； 
Lander  v.  P., 104  111.  248;  Batter- 
son  V.  S.,  63  Ind.  531.  As  to  an  in- 
sane witness,  •  see  Lopez  v.  S.,  30 
Tex.  Ap.  487,  28  Am.  St.  935;  S.  v. 
Lattin,  29  Conn.  389;  McMath  v. 
S.,  55  Ga.  SOS,  308;  Rodgers  v.  S., 
30  Tex.  Ap.  510. 17  S.  W. 1077; 
Smith  V.  Com.  85  Va.  924；  927,  9  S. 
E. 148;  Robinson  v.  S" 143  Wis. 
205, 126  N.  W.  750. 
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3.  A  Girl  Deaf  and  Dumb ~ may  testify  through  an  in- 
terpreter" 

4.  Necessity ~ is  among  the  grounds  for  receiving  the 
injured  female's  testimotiy  ；  for  without  it,  a  conviction 
would  be  commonly  impossible.  But  her  evidence  is  not 
legally  indispensable"  And  where  the  woman  died  after 
her  examination  before  the  magistrate,  a  conviction  was 
had  on  her  deposition  therein  given"  So,  in  the  ab- 
sence of  a  complaining  woman,  supposed  to  have  been 
hired  to  keep  away,  there  was  a  conviction  for  an  assault 
with  intent  to  ravish" 

§962. 1. Difficulties  and  Cautions. ― The  real  facts,  in 
a  case  of  alleged  rape,  are  commonly  known  only  to  the  de- 
fendant and  the  complaining  woman.  And  she  may  be  hon- 
est or  dishonest,  free  from  guile  or  a  crafty  plotter  against 
him,  moved  by  a  sense  oi  justice  or  by  a  desire  to  conceal 
the  shame  oi  naving  voluntarily  surrendered  her  virtue. 
If  she  speaks  truth,  no  completely  satisfactory  confirma- 
tion of  her  testimony  can  often  be  had;  if  falsehood,  noth- 
ing is  so  difficult  as  for  the  defendant  to  make  the  falsity 
appear.3o  His  temptation  to  clear  himself  by  foul  means, 
where  he  cannot  by  fair,  is  very  great  ；  hers  may  be,  but  it 
is  not  necessarily,  almost  as  strong  to  convict  him  by  per- 
jury where  the  truth  will  not  avail.  Therefore  it  cannot  be 
otherwise  than  that  convictions  will  sometimes  be  wrongly 
had, 81 and  sometimes  the  guilty  will  go  free,  and  there 
should  be  a  conviction  only  on  the  clearest  and  most  con- 
vincing proofs"   In  consequence  of  this, 一 

2.  Impeaching  and  Supporting.— The  law  not  only  per- 
mits the  ordinary  tests  to  be  applied  to  the  .complaining 


25.  Vol. II,  8 114?;  p.  V.  McGee, 
1 Denio, 19. 

26.  Reg.  V.  MegBon,  9  Car.  &  P. 
420;  Reg.  V.  Guttridges,  9  Car.  & 
P.  471. 

27.  Vol. II,  § 1194  et  seq. 

28.  Reg.  V.  Flemming,  2  Leach, 
854. 


29.  Reg.  V.  Bates,  2  Par.  Cr.  27. 
And  Bee  Weldon  v.  S.,  32  Ind.  81. 

30.  S.  V.  Hagerman,  47  Iowa, 
151;  Smith  V.  S.,  77  Ga.  705. 

81. As  see 1 Hale  P.  C.  635,  635. 
32.   Smith   V.    S.，   supra.  See 
Conners  v.  S.,  47  Wis.  623. 
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witness,  but  it  has  some  special  ones  not  permissible  in 
other  cases;  as, ― 

§963.  Her  Complaints  out  of  Court. ― On  ordinary 
grounds^  anything  which  the  woman  said  or  did  of  the  res- 
gestae  of  the  ravishment  will  be  admissible  in  evidence" 
And  there  is  considerable  room  for  strengthening  her  testi- 
mony in  this  way,  especially  where  she  exhibits  marks  of 
violence  in  connection  with  expressions  indicative  of  her 
physical  conaition.^*  But  aside  from  and  beyond  this,  it  is 
competent  to  show  by  her,  or  by  others,  or  both,^^  that  after 
the  alleged  rape,  especially  recently  after,  she  complained 
of  it  to  suitable  persons,  and  exhibited,  if  such  was  the  fact, 
marks  of  violence  and  other  like  indications;  as  confirma- 
tory of  her  sworn  testimony.  It  is  of  special  practical  im- 
portance that  the  complaint  was  recent,  and  explanations 
of  any  delay  are  competent"   But  the  doctrine  in  strict 


33.  Vol. li,  9§ 1088-1087,  1111, 
1125;  ante,  §§  625,  026;  Oleson  v. 
S., 11 Neb.  276,  38  Am.  R.  366,  9 
N.  W.  38;  Castello  v.  S.,  31 Tex. 
Cr. 145,  37  Am.  St  794;  Barnjett  v. 
S.,  83  Ala.  40,  8  So.  612;  Barnes  v. 
S.,  88  Ala.  204,  208,  7  So.  38, IS 
Am.  St.  48;  Gaines  v.  S., 167 
Ala.  70,  52  So.  643;  Skaggs  v.  S., 
88  Ark.  62, 113  S.  W.  346;  Cun- 
ningham V.  P.,  210  111.  410,  71 N.  £. 
389;  S.  V.  Jerome,  82  Iowa,  749,  48 
N.  W.  722;  P.  V.  Cage,  62  Mich. 
271,  274,  28  N.  W.  835,  4  Am.  St 
854;  S.  V.  Patrick, 107  Mo.  147,  163, 
168, 17  S.  W.  6e6;  S.  V.  Fltzslmon, 
18  R.  I.  286,  27  AtL  446,  49  Am. 
St  766;  Wells  v.  S.,  43  Tex.  Cr.  Ap. 
451, 67  S.  W. 1020;  Adams  v.  S., 
50  Tex.  Cr.  586，  99  3.  W. 1015;  Reg. 
V.  Eyre,  2  F.  ft  F.  579. 

34.  Ante,  §  626  (1);  Lacy  v.  S., 
46  Ala.  80,  81; 3.  v.  McLaughUn, 
44  Iowa,  82;  Pefferling  v.  S"  40 
Tex.  486;  Reg.  v.  Guttridges*  9  Car. 
&  P.  471;  Reg.  V.  Osbom,  Car  ft 
M.  622. 


35.  Oleson  v.  S.,  supra;  Castello 
V.  S.,  supra;  Hannon  v.  S.,  70  Wis. 
448,  36  N.  W. 1; P.  V.  Brown,  53 
Mich.  531, 19  N.  W. 172;  P.  v. 
Mayes,  66  Cal.  597,  56  Am.  R. 126, 
6  P.  691;  compare  with  P.  v. 
Tierney,  67  Gal. 64,  7  P.  37;  S.  v. 
Mitchell, 68  Iowa,  116,  26  N.  W. 
44;  Barnett  v.  S"  83  Ala.  40,  3  So. 
612;  Ellis  V.  S.,  25  Fla,  702,  6  So. 
768;  Lee  v.  S.,  74  Wis.  46,  41 N.  W. 
960.  "It  is  the  usual  course  to 
ask  the  prosecutrix  whether  she 
made  .any  complaint;  and,  If  bo,  to 
whom;  and,  if  elie  mentions  a  per- 
son to  whom  she  made  complaint, 
to  call  such  person  to  prove  that 
fact" 1 RusB.  Crimes  (5th  Eng. 
Ed.)  867.  And  see  Woodin  v.  P., 
1 Par.  Cr.  464,  467,  468. 

36.  P.  V.  Flynn,  96  Mich.  276,  55 
N.  W.  834;  S.  V.  Byrne,  47  Conn. 
465;  P.  V.  Q&ge,  62  Mich.  271, 4  Am. 
St.  854,  28  N.  W.  835;  Pettus  v.  S., 
58  Tex.  Cr.  Ap.  546， 126  S.  W.  868. 
It  iB  competent  to  Bhow  that  the 
youth  of  the  woman,  or  her  fear  of 
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law  appears  to  be  that  delays,  especially  if  not  great,  only 
weaken  the  effect  of  her  evidence  with  the  jury.'^  Neither 


punishment,  or  shame,  S.  v.  Walk- 
ins,  66  Vt. 1, 10,  28  AU.  323，  327;  S. 
V.  Reid,  3 &  Mich.  277,  281， 39  N.  W. 
796;  or  lack  of  opportunity,  Poison 
V.  S., 137  Ind.  519,  S5  N.  E.  907,  908; 
P.  V.  Terwilllger,  74  Hun  (N.  Y.) 
310,  26  N.  Y.  S.  674  afl'd 142  N.  Y. 
62 あ 37  N.  E.  565;  S.  v.  DeWolf,  8 
Conn.  93,  20  Am.  Dec.  90  or  fear  or 
duress  of  defendant,  S.  v.  Byrne, 
47  Conn.  465;  S.  v.  Baker, 136  Mo. 
74,  37  S.  W.  810;  P.  V.  O'SuUIvan, 
104  N.  Y.  481,  4-90, 10  N.  E.  880,  58 
A.  530;  S.  V.  Knapp,  45  N.  H. 148, 
155;  P.  V.  Glover,  71 Mich.  303,  307, 
38  N.  W.  874;  P.  V.  Knight  (Cal. 
1895),  43  Fac.  6,  kept  her  silent 
37.  Rex  V.  Audley,  3  How.  St  Tr. 
401,  413;  Rex  v.  Clarke,  2  Stark. 
241;  Nugent  v.  S., 18  Ala.  521; S.  v. 
Knapp,  45  N.  H. 148.  155;  S.  v. 
Ivlns,  7  Vroom,  233;  Gardner  v. 
Kellogg,  23  Mlim.  463;  Turney  v. 
S.,  8  Sm.  &  M. 104,  47  Am.  D.  74; 
S.  V.  Marshall,  Phillips,  N.  C.  49; 
Higgins  V.  P., 1 Hun,  307;  Lacy  v. 
S.,  45  Ala.  80;  Smith  v.  S.,  47  Ala. 
540;  Woodin  v.  P., 1 Par.  Cr.  464; 
S.  V.  Peter,  8  Jones,  N.  C. 19;  S.  v， 
Niles,  47  Vt.  82;  Topolanck  v.  S., 
40  Tex.  160;  Baccio  v.  P.,  41 N.  Y. 
265;  Conkey  v.  P., 1 Abb.  Ap.  418; 
MaiUet  V.  P.,  42  Mich.  262,  3  N.  W. 
854;  S.  V.  Wilson,  91 Mo.  410,  3  S. 
W.  870;  S.  V.  Wltten, 100  Mo.  525, 
13  S.  W.  871; S.  V.  Reld,  39  Minn. 
277,  39.  N.  W.  796;  Griffin  v.  State, 
76  Ala.  29,  32;  Bray  v.  S.， 131 
Ala.  46，  31 So.  107;  Posey  v. 
S., 143  Ala.  54,  38  So.  1019; 
Jackson  v.  S.,  92  Ark.  71, 122 
S.  W. 101;  p.  V.  Barney. 114  Cal. 
554,  47  Pac.  41; P.  v.  Lambert, 120 


Cal.  170.  52  Pac.  307;  P.  v.  Keith,' 
141 Cal.  686,  75  Pac.  304;  P.  v. 
Sealamiero, 143  Cal.  343,  76  Pac. 
1098;  P.  V.  Gonzalez,  6  Cal.  Ap.  255， 
91 Pac.  1013;  Bueno  v.  P., 1 Colo. 
Ap.  232，  28  Pac.  248;  S.  v.  Byrne, 
47  Conn.  465,  467;  Ter.  v.  Godfrey, 
6  Dak.  46,  50  N.  W.  481： S.  v.  Neil, 
13  Idaho,  539,  80  Pac.  860,  91 Pac. 
318;  P.  V.  Scattura,  2S8  111.  313,  87 
N.  E.  332;  Poison  v.  S., 137  Ind.  519, 
36  N.  E.  907;  S.  v.  Cassldy,  85  Iowa, 
145,  52  N.  W. 1, 2;  S.  v.  Carpenter, 
124  Iowa.  5,  98  N.  W.  775;  S.  v. 
Egbert, 125  Iowa,  443, 101 N.  W. 
191; S.  V.  Bebb， 125  Iowa,  494. 101 
N.  W. 189;  S.  V.  SymenB, 138  Iowa, 
113. 115  N.  W.  878;  S.  v.  Dudley, 
147  Iowa,  645, 12S  N.  W.  812;  S.  v. 
Mulkern,  86  Me.  106，  107,  26  AU. 
1017;  P.  V.  Brown,  53  Mich.  531, 19 
N.  W. 172;  P.  V.  Gage,  62  Mich.  271, 
275,  28  N.  W.  835,  4  Am.  St.  854; 
P.  V.  Glover,  71 Mich.  303,  38  N.  W. 
874;  Dickey  v.  S.，  86  Miss.  525,  38 
So.  776;  S.  V.  Patrick, 107  Mo.  147. 
163, 17  S.  W.  666;  S.  v.  Ooodale,  210 
Mo.  275, 109  S.  W.  9;  Oleson  v.  S., 
11 Neb.  276.  279,  9  N.  W.  38,  38  Am. 
366;  Johnson  v.  S.'  27  Neb.  687,  43 
N.  W.  425;  Vaughn  v.  S.,  78  Neb. 
317, 110  N.  W.  992;  Henderson  v.  S., 
85  Neb.  444, 123  N.  W.  459;  S.  v. 
Knapp,  45  N.  H. 148;  Baccio  v.  P， 
41 N.  Y.  265;  Higgins  v.  P.,  58  N.  Y. 
377,  379;  P.  V.  Gamer, 169  N.  Y. 
586,  62  N.  E. 1099;  S.  v.  SUnes, 138 
N.  Car.  686,  50  S.  E.  851; S.  v.  Sud- 
duth,  52  S.  Car.  488,  30  S.  E.  408; 
Thompson  v.  8.，  88  Tex.  Cr.  472,  26 
S.  W.  987;  Cowles  v.  8.,  51 Tex. 
Cr,  m, 102  S.  W. 1128;  S.  v.  Wll- 
kins,  66  Vt. 1, 17,  28  Atl.  323;  S.  v. 
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the  particulars  of  her  complaint,  nor  the  name  of  the  per- 
son whom  she  accused,  can,  by  the  English  and  more  prev- 
alent American  practice,  thus  be  given"  They  may  be 
.brought  out  by  the  defendant,  if  he  chooses,  on  cross-exam- 
ination.^®   Yet  some  of  our  American  courts  permit  the 


Hunter, 18  Wa&h.  670,  52  P.  247;  S. 
V.  Griffin,  43  Wash.  5^1, 86  Pac.  951; 
S.  V.  Myrberg,  56  Wash.  384， 105  P. 
622;  Jackson  v.  S.,  91 Wis.  258»  64 
N.  W.  838. 

S8.  Baccio  v.  P.,  41 N.  Y.  265; 
Rex  V.  Clarke,  supra;  Reg.  v.  Wal- 
ker, 2  Moody  &  R.  212;  Brogy  v.  C.， 
10  Grat.  722;  Stephen  v.  S.， 11 Ga. 
225;  Reg.  V.  Megson,  9  Car.  &  P. 
420;  Reg.  V.  Alexander,  2  Crawf.  & 
Dlx,  C.  C. 126;  Reg.  v.  Maclean,  2 
Crawf.  &  Dfac,  C.  C.  350;  P.  v.  Mc- 
Gee, 1 Denio, 19;  Reg.  v.  Osborne, 
Car.  &  M.  622;  Reg.  v.  Stroner, 1 
Car.  &  K.  650;  S.  v.  Knapp,  supra; 
Lacy  V.  S.,  45  Ala.  80;  S.  v.  Jones, 
61 Mo.  232;  Peflerling  v.  S.，  40  Tex. 
486;  Thompson  v.  S.，  38  Ind.  89; 
S.  V.  Richards,  33  Iowa,  420;  S.  v. 
Shettleworth, 18  Minn.  209;  S.  v. 
Ivins,  7  Vroom,  233;  Ellis  v.  S.,  25 
Pla.  702,  6  So.  768;  S.  v.  Campbell, 
20  Nev.  122, 17  P.  620;  S.  v.  Robert- 
son, S8  La.  Ann.  618,  58  Am.  R.  201; 
Griffin  v.  S"  76  Ala.  29;  Parker  v. 
S.,  67  Md.  32 あ ,1 Am.  St.  387, 10  A. 
219;  P.  V.  Mayes,  66  Cal.  597,  56 
Am.  R. 126,  6  P.  691;  P.  v.  Clemons, 
37  Him,  580;  Williams  v.  S.,  66 
Ark.  264,  50  S.  W.  517;  P.  v.  Stew- 
art,  97  Gal.  238,  32  Pac.  8;  P.  v. 
Lambert, 120  Cal.  170,  52  P.  307; 
EnilB  V.  S.,  25  Fla.  702，  708,  6  So. 
768;  Lowe  v.  S.,  97  6a.  792,  26  S.  E. 
676;  S.  V.  FOwler, 13  Idaho,  317,  89 
Pac.  757;  Stevens  v.  P.. 158  111.  Ill, 
41 N.  E.  856;  P.  V.  Weston,  236  HI. 
104,  86  N.  E. 188;  P.  v.  Scattura,  238 
111.  313,  87  N.  E.  332;  Pulley  v.  S., 


174  Ind.  542,  92  N.  E.  55;  Messel  v. 
S.  (Ind.  1911), 95  N.  E.  665;  S.  v. 
Novak, 151 la.  536, 182  N.  W.  566; 
S.  V.  Mitchell,  68  Iowa,  116,  119,  26 
N.  W.  44;  S.  V.  Clark,  69  Iowa,  294, 
28  N.  W.  626;  S.  v.  Symens, 138 
Iowa,  113， 16  N.  W.  878;  S.  v. 
Daugerthy,  63  Kan.  473,  66  P.  & 95; 
S.  V.  Langford,  45  La.  Ann.  1177, 
1179, 14  So.  181, 40  Am.  St  277; 
Parker  v,  8"  67  Md.  S2d, 10  Ati. 
219, 1 Am.  387;  P.  v.  Bernor, 115 
Mich.  692,  74  N.  W. 184;  Jeffries  v. 
S.,  89  Miss.  643,  i2  So.  801;  Oleson 
V.  S., 11 Neb.  276,  279,  9  N.  W.  38, 
38  Am.  366;  P.  v.  Friedman,  139,  7 
Ap.  Div.  795, 124  N.  Y.  S.  521; S.  v. 
DawBon,  88  S.  C.  225,  70  S.  E.  721; 
Hoist  V.  S.，  23  Tex.  Ap. 1, 3  S.  W. 
757,  69  Am.  770;  S.  v.  Griffin,  43 
Wash.  591, 86  Pac.  951;  Harmon  v. 
S.  70  Wis.  448，  451, 36  N.  W. 1; Lee 
V.  S"  74  Wis.  45,  41 N.  W.  960; 
Smite  V.  S., 145  Wis.  601, 130  N.  W. 
525. 

39.  Reg.  V.  Walker,  2  Moody  & 
R,  212;  S.  V.  Jones,  61 Mo.  232; 
Scott  V.  S.,  48  Ala.  420,  421; S.  v. 
Clark,  69  Iowa,  294,  28  N.  W.  606; 
S.  V.  Langford,  45  La.  Ann.  1177, 14 
So.  181;  Reg.  V.  Little, 15  Cox,  C.  C. 
319;  Barnett  v.  S.，  83  Ala.  40，  44,  3 
So.  612;  Huey  v.  S.,  7  Ga.  Ap.  398， 
66  S.  E. 1023;  Parker  v.  S.,  67  Md. 
329,  331, 10  AH.  219;  S.  v.  Patrick, 
107  Mo.  147, 17  S.  W.  666;  Wood  v. 
S.,  46  Neb.  58,  64  N.  W.  355;  S.  v. 
Freeman, 100  N.  Car.  429,  433,  5  S. 
E.  921. 
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prosecuting  officer  to  call  for  these  particulars,  to  a  greater 
or  less  extent,  in  the  first  instance"  The  effect  of  this 
evidence  is  merely  to  sustain  the  witness,  it  is  not  inde- 
pendent proof."  If,  therefore,  the  injured  female  does  not 
appear  as  a  witness,  this  evidence  cannot  be  given."  But 
what  is  of  the  res  gestae,  as  stated  in  the  opening  of  this 
section,  is  competent  whether  she  testifies  or  not.** 

§  964. 1. Truth  and  Veracity.— This  witness,  like  any 
other,  may  be  impeached  by  evidence  of  .a  bad  reputation 
for  truth  and  veracity;"  in  response  to  which,  testimony 
to  her  good  character  is  permissible."  And 一 

2.  Character  otherwise. 一 There  are  cases,  perhaps  ex- 
ceptional in  their  circumstances,  wherein  the  snstaming 

she 


40.  S.  V.  Peter, 14  La.  Ann.  521; 
McCombs  V.  S.,  8  Ohio  St  648； 
Langhlln  v.  8., 18  Ohio,  99,  51 Am. 
D.  444;  Johnson  v.  S., 17  Ohio,  593; 
Burt  V.  S.,  23  Ohio  St.  a94,  401; 
Phillips  V.  S"  9  Humph.  246,  49  Am. 
D.  709;  S.  V.  De  Wolf,  8  Conn.  93, 
100,  20  Am.  D.  90;  S.  v.  Kinney,  44 
ConiL.  153，  157,  26  Am.  R.  436.  And 
see  Pleasant  v.  S. 16  Ark.  624. 

Psirtlcular 霧 after  evidence  at- 
tacked. Besides  this,  as  a  distinct 
doctrine,  when  the  defendant  has 
attacked  the  evidence  of  the  com- 
plaining witness,  some  courts,  I  can- 
not Bay  how  extensively*  permit  the 
prosecuting  officer  then  to  prove 
that  she  gave  in  her  early  disclos- 
ures the  same  details  which  she 
has  narrated  as  a  witness.  Scott  v. 
S.'  48  Ala.  420,  421; S.  v.  Jones,  61 
Mo.  232;  S.  V.  Laxton,  78  N.  C.  664; 
Barnett  v.  S.,  83  Ala.  40.  See  Smith 
V.  S.,  51 Wis.  615,  37  Am.  R.  845; 
S.  V.  Byrne,  47  Conn.  465;  S.  v. 
Hutchinson,  95  Iowa,  566,  64  N.  W. 
610;  S.  V.  Carpenter, 124  Iowa,  5, 
98  N.  W.  775;  S.  v.  Langford,  45  La. 


Ann.  1177,  1180, 14  So.  181, 40  Am. 
St  277;  Oleson  v.  S., 11 Neb.  276, 
281， 9  N.  W.  38,  88  Am.  866;  8.  v. 
Parker, 134  N.  Car.  209, 46  8.  B.  611; 
S.  V.  Wener, 16  N.  Dak.  83, 112  N. 
W.  60;  Proper  v.  S.,  86  WIb.  615,  55 
N.  W. 1036. 

41.  Cases  in  the  last  note;  also 
P.  V.  McQee, 1 Denlo, 19;  Thomp- 
son  V.  8.,  88  Ind.  39,  40;  S.  v.  NileB» 
47  Vt.  82. 

42.  Weldon  v.  8.,  32  Ind.  81; 
Thompson  v.  S.,  38  Ind.  39;  Smith 
V.  S.,  41 Tex.  352. 

43.  See  Pefferllng  v.  S.,  40  Tex. 
486;  Lacy  v.  S"  45  AUu  80;  Rex  v. 
Cockburn,  3  Cox,  C.  C.  548. 

Husband.  As  to  what  is  said  by 
the  husband  of  the  ravished  woman, 
see  McCombs  v.  S.,  8  Ohio  St.  643; 
Conkey  v.  P., 1 Abb.  Ap.  418,  5  Par. 
Cr.  31; Woodln  v.  P., 1 Par.  Cr.  464. 

44. 1 Qreenl. Bv.  S  461；  Pratt  v. 
S., 19  Ohio  St  277;  Reg.  v.  Tissing- 
ton, 1 Cox,  C.  C.  48. 

45. 1 Greenl.  By"  S  469;  Rex  T. 
Clarke,  2  Stark.  241. 
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has  not  been  attacked;"  but  the  general  and  better  doc- 
trine admits  it  only  to  repel  an  attack." 

§  965.  Bad  Reputation  for  Chastity. ― Though,  in  ordi- , 
nary  cases,  it  is  not  allowable  to  prove  that  an  adverse  fe- 
male witness  is  unchaste," — and  the  ravishment  of  a  pros- 
titute is,  in  law,  rape,  the  same  as  of  any  other  woman" ― 
still  one  on  trial  for  this  crime  may  bring  forward,  in  his 
defense,  the  bad  reputation  for  chastity ~ not  particular 
acts ~ ot  the  complaining  witness,  or,  by  the  better  opin- 
ion, the  fact  of  her  being  a  common  prostitute"  This  evi- 
dence is  sometimes  regarded  as  properly  impairing  her 
credibility, 一 a  doubtful  proposition,  and  in  some  of  the 
cases  denied.  But  it  helps  the  probabilities  that  the  con- 
nection was  voluntary  on  her  part,  and  that  his  manifesta- 
tions of  apparent  force  came  rather  from  his  presuming 
her  consent  than  from  a  purpose  to  ravish  her."   Some  of 


46.  Turney  v.  S"  8  Sm.  &  M. 104, 
116,  117,  47  Am.  D.  74;  S.  v.  De 
Wolt  8  ConiL  93,  20  Am.  D.  90. 

47.  P.  V.  Hulse,  3  Hill, N.  Y.  309. 

48.  C.  V.  Churchill, 11 Met  538, 
45  Am.  D.  229;  Smlthwlck  v. 
Evans,  24  6a.  461; S.  v.  Randolph, 
24  Conn.  363;  Craft  v.  S.,  8  Kan. 

.450. 

49.  New  Crlm,  Law,  n,  § 
1119  (1). 

50.  P.  V.  McLean,  71 Mich.  309, 
16  Am.  St  263,  88  N.  W.  917;  Mc- 
Quirk  V.  S.,  84  Ala.  435,  5  Am.  St 
381, 4  So.  775;  O'Blenls  v.  8., 18 
Vroom,  27 お S.  v.  Daniel, 87  N.  C. 
507;  Wilson  V.  S" 17  Tex.  Ap.  525; 
Favors  v.  S.,  20  Tex.  Ap.  165;  S.  v. 
Reed,  41 La.  Ann.  581, 7  So.  132;  S. 
V.  Campbell, 20  Nev.  122, 17  P.  620; 
C.  V.  Harris, 131 Mass.  836; 
Shartzer  v.  S.,  63  Md. 149,  52  Am. 
R.  601;  Rice  v.  8"  35  Bla.  236, 17 
So.  286;  S.  V.  Turner, 1 Houst. 
Crim.  76.  See  S.  v.  Cook,  65  Iowa, 
500,  22  N.  W.  675;  S.  v.  Freeman, 

3  C.  P.— 116 


100  N.  C.  429,  6  S.  EL  921;  Fry  v.  C, 
82  Va.  334;  Herndon  v.  8.,  2  Ala. 
Ap.  118,  56  So.  86;  Jackson  v.  8"  92 
Ark.  71, 122  S.  W. 101;  P.  v.  Jolin- 
son, 106  Gal.  289,  39  Pac.  622;  S.  v. 
Brauneis  (Conn.  1^11), 79  A.  70; 
Black  V.  S., 119  Qa.  746,  47  S.  E. 
370;  Anderson  v.  S., 104'  Ind.  467, 
471, 4  N.  E.  63,  5  N.  E.  711; S.  v. 
Eberllne,  47  Kan.  155,  27  Pac.  839; 
S.  V.  Brown,  55  Kan.  7 & 6，  42  Pac. 
626;  Clark  v.  Com.,  92  S.  W.  573,  29 
Ky.  L. 154, 14  L.  R.  A.  (N.  S.)  714; 
Com.  y.  .Kendall, 113  Mass.  210,  211, 
18  Am.  469;  P.  v.  Ryno, 148  Mich. 
187,  111 N.  W.  740, 14  Det  Leg.  N. 
69;  Brown  v.  S.,  72  Miss.  997, 17  So. 
275;  Myers  v.  S.,  51 Neb.  517,  71 N. 
W.  33;  Shields  v.  S"  32  Tex.  Cr.  498, 
502,  23  S.  W.  893;  S.  v.  Hollenbeck, 
67  Vt.  34,  30  Atl.  696;  S.  v.  Barrick, 
60  W.  Va.  576.  55  S.  E.  652;  S.  v. 
Detwller,"  60  W.  Va.  583,  55  S.  E. 
654;  Rex  v.  Barker,  3  C.  &  P.  5S9. 

51. Reg.  V.  Clay,  5  Cox,  C.  C. 
146;  Woods  V.  P.,  55  N.  Y.  515, 14 
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the  cases  limit  this  evidence  to  her  character  or  reputation 
prior  to  the  time  of  the  alleged  rape,  in  accordance  with  a 
part  of  the  reasons  on  which  it  is  received;  but  other 
reasons  suggest  no  such  limitation,  and  other  of  the  cases 
make  none.  The  latter  is  believed  to  be  the  better  doc- 
trine." 

§  966. 1. If  to  the  Defendant ~ the  woman  bas  volun- 
tarily surrendered  her  person  on  a  previous  occasion,  this, 
even  more  than  her  being  a  common  prostitute,  indicates 
her  willingness  and  his  presuming  on  it;  therefore  he  may 
show  it  in  his  defense,"  or  call  it  out  from  her  on  cross- 
examination.*^  But ~ 


Am.  R.  309;  Brennan  v.  P.,  7  Hun, 
171; S  V.  Forshner,  43  N.  H.  89; 
Dorsey  v.  S., 1 Tex.  Ap.  83;  Rogers 
V.  S., 1 Tex.  Ap.  187;  C.  v.  Mc- 
Donald, 110  MaB8.  405,  406;  Leonl 
V.  S"  44  Ala.  110;  Conkey  v.  P"  6 
Par.  Cr.  81, 36;  S.  v.  Reed,  39  Vt 
417,  419,  94  Am.  D.  337;  C.  v.  Ken- 
dall, 113  Mass.  210, 18  Am.  R.  469; 
Rex  V.  Clarke,  2  Stark.  241,  244; 
Reg.  V.  TlBBington, 1 Cox,  C.  C.  48; 
McCombs  V.  8.，  8  Ohio  St  648; 
Camp  V.  S.，  3  Kelly,  417;  S.  v. 
Henry,  5  Jones,  N.  C.  65;  S.  v. 
Jefferson,  6  Ire.  305;  Pleasant  v.  S" 
15  Ark.  624;  Rex  v.  Hodgson,  Russ. 
&  Ry.  211;  Reg.  v.  McClure,  2 
Crawf.  &  Dix,  C.  C.  244;  McDermott 
V.  S., 18  Ohio  St  332，  82  Am、  D.  444. 
See  Richie  v.  S.，  68  Ind.  355.  Bad 
character  In  the  parents  of  the 
ravished  woman  Is  not  admissible. 
S.  V.  Anderson, 19  Mo.  241; S.  v. 
Williams  (Del.  1911), 80  A.  1004; 
Seals  V.  S., 114  6a.  518,  40  S.  E.  731. 

52.  Pratt  v.  S., 19  Ohio  St.  277; 
S.  V.  Forshner,  43  N.  H.  89,  80  Am. 
D. 132  ；  S.  V.  Ward,  73  Iowa,  532,  35 
N.  W.  617. 

も 3,  Reg.  V.  Clay,  6  Cox,  C.  C. 146, 
and    cases    there    referred  to: 


namely,  Rex  v.  Barker,  3  Car.  A  P. 
689;  Rex  V.  Clarke,  2  Stark.  241; 
Rex  V.  Martin,  6  Car.  &  P.  662. 
Still  these  cases  are  not  very  strong 
to  the  doctrine  of  the  text. 

54.  S.  V.  Jefferson,  6  Ire.  806;  S. 
V.  Forshner,  43  N.  H.  89;  P.  v.  Ab- 
bot, 19  Wend.  192;  Woods  v.  P.,  55 
N.  Y.  615,  517, 14  Am.  R.  809;  S.  v. 
Reed,  Z9  Vt  417,  419,  94  Am.  D.  387; 
Barnes  v.  S.,  88  Ala.  204,  207,  7  So. 
38, 16  Am.  St.  48;  P.  v.  Jacobs, le 
Cal.  Ap.  478, 117  P.  615;  Bedgood  v. 
S., 115  Ind.  275,  279, 17  N.  E.  621： 
S.  V.  Cassidy,  85  Iowa,  146,  52  N. 
W. 1; Hall V.  P.,  47  Mioh.  636, 11 
N.  W.  414;.  P.  V.  Abbott,  97  Mich. 
484,  486,  56  N.  W.  862，  37  Am.  St. 
360;  P.  V.  Qrauer, 12  Ap.  Dlv.  (N. 
Y.)  464,  42  N.  Y.  S.  721 ； S.  v.  Cobs, 
53  Ore.  462, 101 P.  193;  S.  v.  Ogden, 
89  Ore.  195,  66  P.  449;  S.  v. 
Syslnger,  25  S.  D. 110, 125  N.  W. 
879;  S.  V.  Conlln,  45  Wash.  478,  S8 
Pac. 分 32;  Rex  v.  Martin,  6  C.  ft  P» 
662.  But  not  in  statutory  rape.  S. 
V.  Dlugozlma,  7  Pen.  (Del.)  161, 
74  A.  1086. 

66.  Rex  V.  Martin,  6  Car.  ft  P. 
562;  Pleasant  v.  S., 15  Ark.  624. 
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2.  With  Other  Hen, ~ in  individual  instance,  he  cannot 
by  the  better  opinion  prove  that  she  has  been  unchaste,  to 
impair  her  testimony,  or  for  any  other  purpose.  It  would 
not  show  her  readiness  to  yield  to  him,  or  afford  him  rea- 
son to  presume  it/®  Still,  by  the  practice  of  most  courts,*'' 
refused  by  some"  the  latitude  of  cross-examination  per- 
mits her  to  be  asked  therein  a  question  of  this  sort;  then, 
if  she  makes  denial  of  the  connection,  it  binds  the  defendant 
who  cannot  prove  it  false.*® 

§967. 1. Added  to  the  Foregoing, ― this  witness  may 
be  sustained  or  impeached  by  the  same  methods  as  others  ； 
as, 一 


66.  Cases  cited  ante,  §  965;  C.  v. 
Regan, 105  Maas.  593;  Dorsey  v. 
8., 1 Tex.  Ap-.  33;  Rogers  v.  8" 1 
Tex.  Ap.  187;  Woods  v.  P.,  supra, 
and 1 Thomp.  &  C.  610;  McCombs 
V.  S.,  8  Ohio  St.  643;  McDermott  v. 
S., 13  Ohio  St  332,  334,  82  Am.  D. 
444;  Rex  v.  Hodgson,  Rubs.  &  Ry. 
211; S.  V.  Forshner,  48  N.  H.  89,  80 
Am.  D. 132;  P.  V.  Benson,  6  Cal. 
221, 66  Am.  D.  506.  See  Shirwin  v. 
P"  69  111. 55;  Strang  v.  P.,  24  Mich. 
1. Contra,  Benstine  v.  S.'  2  Lea, 
169,  81 Am.  R.  593;  Titus  v.  S.,  7 
Bax.  132;  Robs  v.  S.,  60  Tex.  Cr.  Ap. 
547, 132  S.  W.  793.  As  to  statutory 
rape.  Heath  v.  S., 173  Ind.  296,  90 
N.  E.  310;  S.  V.  Rivers,  82  Conn. 
454,  74  A.  757;  P.  v.  Nichols, 159 
Mich.  355. 124  N.  W.  25, 16  Det  Leg. 
N.  890;  Plunkett  v.  S.,  72  Ark.  409, 
82  S.  W.  845. 

57.  P.  V.  Abbot,  supra;  S.  v. 
Johnson,  28  Vt.  512;  S.  v.  Murray, 
63  N.  C.  31; Reg.  v.  Mercer,  6  Jur. 
243;  Reg.  V.  Cockroft, 11 Cox,  C.  C. 
410;  S.  V.  Reed,  39  Vt.  417.  See  C. 
V.  McDonald, 110  Mass.  405,  406; 
McQulrk  V.  S.,  84  Ala.  436,  4  So. 
775,  5  Am.  381;  P.  v.  Shea, 125  Cal. 


151. 57  P.  885;  S.  V.  Cassldy,  85 
Iowa,  145,  149,  52  N.  W. 1; Com.  v. 
Kendall, 113  Mass.  210,  211;  P.  v. 
McLean,  71 Mich.  309,  38  N.  W.  917, 
15  Am.  St.  263;  P.  v.  Abbot 仁 97 
Mich.  484,  486,  56  N.  W.  862,  37  Am. 
St.  ^0;  S.  V.  Patrick, 107  Mo.  147. 

17  S.  W.  666;  S.  V.  Campbell, 20 
Nev.  122, 17  Pac.  620;  S.  v.  Knapp, 
46  N.  H. 148,  156;  S.  v.  Fitzslmon, 

18  R.  I.  236，  27  Atl.  446,  49  Am.  St 
766;  S.  V.  Rash  (S.  D. 1911), 130  N. 
W.  91; S.  V.  Bebb, 125  Iowa,  194, 
101 N.  W. 189. 

68.  Pleasant  v.  S.,  supra;  S.  v: 
Knapp,  46  N.  H. 148;  P.  v.  Benson, 
6  Cal.  221, 65  Am.  Dec.  506;  P.  v. 
Knight  (Cal.  1895)，  43  Pac.  6;  S.  v. 
Whitesell, 142  Mo.  467,  44  S.  W. 
332;  P.  V.  Abbott, 19  Wend.  (N.  Y.) 
192;  BenBtine  v.  S.,  2  Lea  (Tenn.) 
169,  173,  31 Am.  593;  S.  v.  Johnson, 
28  Vt  512,  513,  515. 

59.  Reg.  V.  Crockroft,  supra;  Reg. 
V.  Holmes,  Law  Rep. 1 C.  C.  334, 12 
Cox,  C.  C. 137;  Reg.  v.  Dean,  6  Cox, 
C.  C.  23;  P.  V.  Jackson,  3  Par.  Cr. 
391.  But  Bee  Reg.  v.  Robins,  2 
Moody  St  R.  512;  Bftder  v.  8.,  67 
Tex.  Cr.  Ap.  293, 122  S.  W.  555. 
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2.  By  her  Declarations, ~ contrary  to  her  oath や And ― 

3.  Other ~ strengthening  or  impairing  evidence  may, 
within  the  general  rules,  be  given"  So ~ 

4.  To  the  Entire  Fact ~ she  may  be  questioned" 

§  968. 1. Court  or  Jury. 一 The  court  admits  and  rejects 
the  testimony  of  and  relating  to  the  prosecuting  witness, 
and  instructs  the  jury  on  what  it  receives,  the  same  in  these 
cases  as  in  others.  It  advises  and  cautions  them  concern- 
ing the  evidence  and  the  peculiarities  of  the  particular  ques- 
tion after  the  general  practice  in  criminal  trials"  But 
there  is  no  rule  of  law  limiting  their  powers  ；  and  they  are 
to  believe  her  or  not,  or  otherwise  allow  such  weight  to 
her  testimony,  as  their  judgments,  in  the  particular  in- 
stance and  circumstances,  dictate."    Thus — 


60.  Shirwin  v.  P.,  69  111. 55;  Ken- 
nedy V.  P.,  44  111.  283;  Reg  v.  Dean, 
6  Cox,  C.  C.  23;  S.  V.  Curtis,  77  Mo. 
267.  . 

61.  Pleasant  v.  S., 13  Ark.  360; 
P.  V.  Ardaga,  51 Cal.  371; S.  v.  Corn- 
stock,  46  Iowa,  265;  S.  v.  Otey,  7 
Kan.  69;  McFarland  v.  S.,  24  Ohio 
St.  329;  S.  V.  Jerome,  33  Conn.  265; 
S.  V.  Patrick, 107  Mo.  147, 17  S.  W. 
666;  Lawson  v.  S., 17  Tex.  Ap.  292; 
S.  V.  Murphy, 118  Mo.  7,  25  S.  W. 
96;  S.  V.  Starnes,  94  N.  C.  973;  Hall 
V.  P.  47  Mich.  636. 11 N.  W.  414;  P. 
V.  Evans,  72  Mich.  367,  40  N.  W. 
473;  Gazley  v.  S., 17  Tex.  Ap.  267; 
Fager  v.  S.,  22  Neb.  332,  35  N.  W. 
195. 

62.  P.  V.  Ardaga,  supra;  Woodin 
V.  P., 1 Par.  Cr.  464;  Rogers  v.  P., 
34  Mich.  345;  Coates  v.  S.,  2  Tex. 
Ap. 16;  S.  V.  Hodges,  Phillips,  N.  C. 
231;  P.  V.  Manahan,  32  Cal. 68; 
Hardtke  v.  S.,  67  Wis.  552,  30  N.  W. 
723;  S.  V.  Porter,  57  Iowa.  691, 11 N. 
W.  644;  Bessette  v.  S.， 101 Ind.  85; 
S.  V.  Hatfield,  72  Mo.  518;  P.  v. 
Flynn,  96  Mich.  276,  55  N.  W.  834  ； 


S.  V.  Hartnett,  75  Mo.  251;  Lowry 
V.  Com.,  23  Ky.  L. 1553.  65  S.  W. 
434.  She  may  be  asked  if  she  con- 
sented. Woodin  V.  P., 1 Park.  Cr. 
(N.  Y.)  464;  Brown  v.  S.， 127  Wis. 
193, 106  N.  W.  536;  Schults  v.  S.，  49 
Tex.  Cr.  351, 91 S.  W.  786  or  if  Bbe 
was  trying  to  blackmail.  Shirwin 
V.  P.,  69  ni. 55,  59;  P.  V.  Knight 
(Cal.  1895),  43  Pac.  6. 

63.  Reynolds  v.  S.,  27  Neb.  90, 
20  Am.  St  659,  42  N.  W.  903. 

64. 1 Hale,  P.  C.  633;  Oobb  v.  S.， 
40  Tex.  520;  Hogan  v.  S.,  46  Miss. 
274;  Jenkins  v.  S., 1 Tex.  Ap.  346; 
Leoni  v.  S"  44  Ala.  110;  Innis  v.  S.. 
42  Ga.  473;  P.  V.  Abbot, 19  Wend. 
192;  S.  V.  Cross, 12  Iowa,  66;  S.  v. 
Mylor,  46  Iowa,  192;  S.  v.  Hager- 
man,  47  Iowa,  151; S.  v.  McLaugh- 
lin, 44  Iowa,  82;  Wade  v.  S.,  50  Ala. 
164.  Perhaps  some  of  these  cases 
leave  a little  less  discretion  to  the 
jury  th&n  is  allowed  by  my  text; 
but,  on  the  whole,  I  deem  the  text 
sustained  by  the  authorities,  as  well 
as  by  the  Juridical  reason  of  the 
thing.   And  compare  with  Vol. 11. 
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2.  On  the  Unsupported  Testimony ~ even  of  a  strumpet 
they  can  convict"  And  the  court,  u  dissatisfied  with  the 
verdict,  can  set  it  aside.®®  Or  they  may  convict  on  the  im- 
corroborated  testimony  of  a  girl  below  ten  years  of  age" 

§  969.  Other  Evidence  ：— 

Outcries ― from  the  ravished  woman,  or  the  fact  that 
there  were  none,  considered  with  her  surroundings,  and  her 
probable  promptings  to  make  or  withhold  them,  are  circum- 
stances to  be  taken  into  the  account  as  oi  just  and  great 
weight" 


§§ 1169,  1170;  Rivers  v.  S.,  8  Ga. 
Ap.  703,  70  S.  E,  60;  Druin  v.  Com. 
(Ky.  1910). 124  S.  W.  856;  Mazfleld 
V.  S.,  54  Neb.  44，  74  N.  W.  401; S. 
V.  Pujita.  20  N.  D.  655, 129  N.  W. 
360. 

65.  Barnett  v.  S.,  83  Ala.  40,  3 
So.  612;  S.  V.  DnBenberry, 112  Mo. 
277,  20  S.  W.  461;  Boddie  v.  S.,  52 
Ala.  395,  398;  Herndon  v.  S.,  2  Ala. 
Apt.  118, 56  So.  86  ；  Trimble  v.  Ter.,  8 
Ariz.  273,  71 P.  932;  P.  v.  Keith, 141 
Cal.  686,  75  Pac.  364;  P.  v.  Currie 
16  Cal.  Ap.  731. 117  P.  941;  P.  v. 
Doyle  (Fla.  1897),  22  So.  272;  Scott 
V.  S.,  3  Ga.  Ap.  m  60  S.  E. 112;  S. 
V.  Anderson,  6  Idaho,  706,  69  P.  180; 
P.  V.  Freeman,  244  HI.  590,  91 N.  E. 
708;  S.  V.  Brown,  85  Kan.  418, 116 
P.  508  ；  Lynn  v.  Com., 11 Ky.  L.  772, 
13  S.  W.  74;  Allen  v.  S.  (Miss. 
1908),  45  So.  833;  S.  v.  Welch, 191 
Mo.  179,  89  S.  W.  945;  S.  v.  Wilcox, 
111  Mo.  569,  26  S.  W.  314；  33  Am.  St 
561; S.  V.  Day, 188  Mo.  359,  87  S.  W. 
465;  S.  V.  Jones,  32  Mont.  442,  80 
Pac.  1095;  Mathews  v.  S., 19  Neb. 
330,  27  N.  W.  234;  Fager  v.  S.,  22 
Neb.  332,  35  N.  W. 195;  Hammond 
V.  S.,  39  Neb.  252,  68  N.  W.  92;  S.  v. 
TuUe,  67  Ohio  St  51, 440,  66  N.  E. 
524;  Johneon  v.  S.,  6  Okla.  Cr.  Ap. 
1, 112  P.  760;  Hast  v.  Ter.,  5  Okla. 


Cr.  Ap.  162, 114  P.  261; S.  v.  Rash 
(S.  D. 1911), 130  N.  W.  91; Hill  v. 
S.  (Tex.  Cr.).  77  S.  W.  808;  Thomas 
V.  Com.,  06  Va,  855,  56  S.  E.  705; 
Givens  v.  Com.,  29  Gratt  (Va.)  830, 
835;  S.  V.  Fetterly,  33  Wash.  599,  74 
Pac.  810;  S.  V.  Conlin,  45  Wash. 
478,  88  Pac.  932;  Lanphere  v.  S., 
114  Wis.  193,  89  N.  W. 128;  Brown 
V.  S., 127  Wis.  193, 106  N.  W.  636; 
S.  V.  Knlghten,  39  Ore.  63,  64'  P. 
866. 

66.  Topolanck  v.  S.,  40  Tex.  160. 
And  see  P.  v.  Ardaga,  51 Cal.  371; 
Whitney  v.  S..  35  Ind.  503. 

67.  S.  V.  Lattln,  29  Conn.  389; 
Anonymous, 1 Rubs.  Crimes  (3d 
Eng.  Ed.  696  and  note.  S.  v. 
Wheeler, 116  la.  212,  89  N.  W.  978. 

68. 1 Hale,  P.  C.  633;  S.  v.  Cone, 
1 Jones,  N.  C. 18;  S.  v.  Cross, 12 
Iowa,  66,  79  Am.  D.  519;  Barney  v. 
P.,  22  111.  160;  P.  V.  Abbot, 19  Wend. 
192，  194;  Rogers  v.  S., 1 Tex.  Ap. 
187;  Whitney  v.  S.,  35  Ind.  503; 
Mings  V.  C,  85  Va.  638,  8  S.  E.  474; 
Eyler  v.  S.,  71 Ind.  49;  Lawson  v. 
S., 17  Tex.  Ap.  292;  S.  v.  Hagerman, 
47  Iowa,  161;  Eberhart  v.  S., 134 
Ind.  651, 84  N.  E.  637;  P.  v.  Blynn, 
96  Mioh.  276,  55  N.  W.  884.  And  see 
Jenkins  y.  8" 1 Tex.  Ap.  846;  Bean 
V.  P., 124  HI.  676,  680, 16  N.  B.  656; 
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§  970. 1. That  the  Defendant  was  predisposed— to  com- 
mit this  sort  of  offense,  or  his  confessions^  or  the  fact  of 
having  ravished  other  women,  cannot  be  shown  against 
Mm"  Even  on  a  trial  for  assault  with  intent  to  commit 
a  rape,  an  English  judge  rejected  evidence  that,  on  a  pre- 
vious occasion,  the  defendant  had  taken  liberties  with  the 
same  woman"  The  contrary  to  this,  believed  to  be  the 
better  law,  has  been  adjudged  with  us"  Still,  prior  con- 
duct amounting  only  to  a  solicitation  to  the  woman  will  per- 
haps ordinarily  be  inadmissible  ；  as  not  indicating  the  pur- 
pose to  take  the  further  step,  and  force  her"  Where  suc- 
cessive assaults  are  virtually  one  contimiing  transaction,  all 
have  been  ruled,  in  England,  to  be  receivable"  But ~ 

2.   A  Prior  Purpose ~ to  ravish  the  same  won^an,  or  per- 


Eberhart  v.  8" 134  Ind.  651,  636, 
34  N.  E.  637;  S.  v.  Brown,  54'  Kan. 
71, 72,  37  Pac.  996;  S.  v.  Brown,  85 
Kan.  418, 116  P.  508;  S.  Held, 
39  MiniL  277,  279,  39  N.  W.  796;  S. 
V.  MarckB, 140  Mo.  656,  41 S.  W.  973, 
43  S.  W. im;  P.  V.  Klrwan,  22  N. 
Y.  S. 160,  67  Hun  (N.  Y.)  652;  Rey- 
nolds V.  P.,  41 How.  Pr.  (N.  Y.) 
179;  P.  V.  Morrison, 1 Park.  Cr.  (N. 
Y.)  626,  644;  Warren  v.  S.，  64  Tex. 
Cr.  443, 114  S.  W.  380;  Brown  v. 
Com.,  82  Va.  653. 

69.  Rex  V.  Cole, 1 Russ.  CrimeB 
(5tli  Eng.  Ed.)  881; S.  v.  Walters, 
45  Iowa,  389;  P.  v.  Bowen,  49  Cal. 
654'.  And  see  Sutton  v.  Johnson,  62 
111.  209.  See,  as  to  this  sort  of  ques- 
tion, Stat  Crimes,  §§  679-684;  P.  v. 
Stewart,  85  Cal.  174,  24  Pac.  722;  S. 
V.  LaMont,  23  S.  Dak,,  174, 120  N. 
W. 1104. 

70.  Rex  V.  Lloyd,  7  Car.  &  P. 
318;  S.  V.  Dlugozlma,  7  Pen.  (Del), 
151, 74  A.  1086;  Janzen  v.  P., 159 
111.  440,  42  N.  E.  862;  S.  v.  Stevens, 
56  Kan.  720,  44  Pac.  992;  S.  v. 
Thompson, 14  Wash.  285,  44  Pac. 
533;  S.  V.  Sheets, 127  Iowa,  73, 102 


N.  W.  415;  Reinoehl  v.  S.,  62  Neb. 
619.  87  N.  W.  366. 

71.  Williams  v.  S.,  8  Hamph. 
585;  S.  V.  Walters,  45  Iowa,  389; 
S.  V.  Patrick, 107  Mo.  147, 17  S.  W. 
666.  •  See  S.  v.  Neely,  74  N.  C.  425, 
21 Am.  R.  496;  Barnes  v.  S"  88  Ala. 
204,  207,  7  So.  38, 16  Am.  St  48;  P. 
V.  Manahan,  32  Cal.  68;  P.  v.  Mor- 
ris, 3  Cal. Ap. 1, 84  Pac.  463;  S.  v. 
Trusty, 122  Iowa,  82,  97  N.  W.  989; 
S.  V.  Carpenter, 124  Iowa,  5,  98  N. 
W.  775;  S.  V.  Crouch, 130  Iowa,  478, 
107  N.  W. 173;  S.  V.  Borchert,  68 
Kan.  360,  74*  Pac.  1108;  P.  v.  Abbott, 
97  Mich.  484,  486,  56  N.  W.  662,  S7 
Am.  St  860;  S.  v.  Campbell, 210  Mo. 
202, 109  S.  W.  706;  P.  v.  O'SulUvan, 
104  N.  Y.  481, 10  N.  E.  880,  58  Am. 
530;  S.  V.  Parish, 104  N.  Car.  679, 
10  S.  E.  457;  S.  V.  Robison,  32  Ore. 
43,  4S  Pac.  357;  Taylor  v.  S.,  22  Tex. 
Ap.  529,  545,  3  S.  W.  753,  58  Am. 
636n;  S.  V.  Fetterly,  38  Wash.  599, 
74  Pac.  810;  Hardtke  v.  S.'  67  Wis. 
552,  554,  30  N.  W.  723. 

72.  Thompson  v.  S.,  43  Tex.  583. 

73.  Reg.  V.  Rearden,  4'  Fost  & 
F.  76. 
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haps  any  other,  as  indicated  by  threats  or  other  evidence, 
may  be  shown" 

3,  The  Belative  Strength— of  the  man  and  woman  may 
be  taken  into  the  account" 

4.  Harsh  Treatment of  the  female  by  the  defendant,  in 
whose  family  she  was  a  servant,  has  been  held  inadmissi- 
ble" 

§  971. 1. Conception ~ was  formerly  supposed  to  rebut 
the  charge  of  rape,  as  showing  the  woman's  consent.  "But 
it  is  now  admitted  on  all  hands  that  such  an  opinion  has 
no  sort  of  foundation  either  in  reason  or  law. ,  ， 

2.  Her  Declarations  in  Travail, ~ if  she  conceived,  are 
not  competent  against  her  ravisher"  But ~ 

§  972. 1. Any  Testimony, — admissible  on  general  prin- 
qiples,  may  be  brought  forward  in  these  cases;  7»  for  ex 腿- 


74.  Wood  V.  S.,  28  Tex.  Ap.  61; 
Barnes  v.  S.,  88  Ala.  204, 16  Am.  St 
48»  7  So.  38;  MasBey  v.  S.,  81 Tex. 
Cr.  371, 20  S.  W.  768;  Sharp  v.  S., 
16  Tex.  Ap.  171;  RoblnBon  v.  S., 
148  Wis.  205, 126  N.  W.  750；  S.  T. 
Harris* 150  Mo.  56,  51 S.  W.  481. 

75.  S.  V.  Koapp,  45  N.  H. 148; 
Jenkins  v.  S., 1 Tex.  Ap.  346. 

76.  P.  V.  Tyler,  86  Cal.  522. 

77. 1 East,  P.  C.  445;  Young  v. 
Johnson, 123  N.  Y.  226,  26  N.  E.  368; 
P. サ. Tarbox, 115  Cal. 67,  46  P.  896; 
S.  V.  Henderson, 19  Ida.  624, 114  P. 
30;  S.  V.  Walker,  69  Kan.  183,  76 
Pac.  408;  S.  V.  Miller,  71 Kan 一  20, 
80  Pac.  51; S.  V.  Stone,  74  Kan.  189, 
86  Pac.  808;  Drain  v.  Com.  (Ky. 
mo), 124  S.  W.  856;  S.  v,  Johnson, 
114  MinxL  493, 131 N.  W.  62^;  S.  v. 
Danforth,  73  N.  H.  215,  60  Atl.  889, 
111  Am.  St  600. 

78.  S.  V.  HuBsey,  7  Iowa,  409. 
Complainant  may  testify  accused  is 
father  of  her  child.  Whitehead  v. 
S.  (Tex.  1911), 137  S.  W.  856. 

79.  Champ  v.  C"  2  Met.  Ky. 17, 
74  Am.  D.  388;  McMath  v.  S..  65 


Ga.  803;  Nugent  v.  S., 18  Ala.  621; 
Brauer  v.  S.,  25  Wla.  413;  Turney 
V.  S"  8  Sm.  &  M. 104,  47  Am.  D.  74; 
S.  V.  Shields,  46  Conn.  256; 画 b 
V.  S.,  52  Ind.  .l87;  Ruber  v.  S.» 126 
Ind.  185,  25  N.  E.  904;  S.  v.  Taylor, 
118  Mo.  153,  24  S.  W.  449;  P.  v. 
Flynn,  96  Mich.  276,  56  N.  W.  884; 
Lander  v.  P" 104  111.  248;  Fitzgerald 
V.  S"  20  Tex.  Ap.  281; S.  v.  Blunt, 
59  Iowa,  468, 18  N.  W.  427;  Cotton 
V.  S.,  87  Ala.  76,  6  So.  396; 
Schnlcker  v.  P.,  88  N.  Y. 192;  Cole- 
man V,  C,  84  Va. 1, 3  S.  E.  878; 
Proper  v.  S.,  85  Wis.  615,  55  N.  W. 
1035;  S.  V.  Spidle,  42  Kan.  441, 22  P. 
620;  S.  V.  Patrick, 107  Mo.  147, 17 
S.  W.  666;  Lincecum  y.  S"  29  Tex. 
Ap.  828, 15  S.  W.  818;  Harris  v.  8., 
2  Ala.  Ap.  116,  56  So.  65;  Colombo 
V.  S.  (Del.), 78  A.  695,  affirming 
Judgment  S.  v.  Colombo,  75  A.  616. 
Evidence  procured  by  physician  at 
his  physical  examination  of  accused 
rejected  as  compelling  accused  to 
testify  against  himself.  S.  y.  New- 
comb,  220  Mo.  54, 119  S.  W.  406. 
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pie,  stains  on  clothing.®^ 

2.  Variance. ~ On  a  charge  of  rape  by  totce  the  evidence 
may  be  that  it  was  by  threats." 

§973  Experts. ~ A  physician  cannot  be  asked  whether 
a  ravishment  could  have  been  effected  in  a  particular  way, 
II,  in  the  answer,  is  involved  no  professional  knowledge. ぬ 
Stilly  there  is  a  wide  range  for  expert  evidence  in  these 
cases" 

§  974.  The  Duty  of  the  Court ~ to  instruct  the  jury,  and 
theirs  to  judge  of  the  evidence,  already  explained  as  to  the 
testimony  of  the  complaining  woman,®*  extends  also  to  the 
entire  case" 

in.  Questions  of  Practice. 
§975. 1. In  Two  Counts, ~ the  indictment  may  charge 


80.  S.  V.  Montgomery,  79  Iowa, 
787,  4 ち N.  W.  292;  S.  v.  Murphy, 118 
Mo.  7,  25  S.  W.  96;  Ransbottom  v. 
8" 144  Ind.  250,  43  N.  B.  218;  S.  v. 
Duffy, 124  Mo. 1, 10,  27  S.  W.  358, 
360;  Gonzales  v.  S.,  82  Tex.  Cr.  611, 
620,  25  S.  W.  781. 

81.  Bebb  v.  S., 16  Tex.  Ap.  62; 
Cornelius  y.  8" 13  Tex.  Ap.  849. 
See  P.  V.  Snyder,  75  Cal.  323, 17  P. 
208. 

82.  Cook  V.  S.,  4  Zab.  843; 
Woodln  V.  P., 1 Par.  Cr.  464.  See 
Noonan  ,v.  S.,  56  Wis.  258;  .P.  v. 
Royal, 53  Cal. 62. 

83.  Young  V.  JolinBon, 123  N.  Y. 
26，  25  N.  E.  368;  Davis  v.  S.,  42  Tex. 
226;  P.  V.  Glover,  71 Mich.  303,  88 
N.  W.  874;  Myen  v.  S.,  84  Ala. 11, 4 
So.  291;  Fay  v.  Swan,  44'  Mich.  544, 
7  N.  W.  216;  Sigerella  v.  S.  (Del. 
IWO),  74  A.  1081; S.  V.  Colombo 
(Del. O.  &  T. 1909),  75  A.  616;  S. 
V.  King, 117  la.  484,  91 N.  W.  768; 
S.  V.  Dudley, 147  Iowa,  645, 126  N. 
W.  812;  S.  y.  Rash  (S.  D. 1911), 130 
N.  W.  91; HutcherBon  v.  S.,  62 
Tex.  Cr.  Ap. 1, 136  S.  W.  53.  A 


medical  ezaminatiozi  is  dlscre- 
tionary.  Frazler  v.  8"  56  Ark.  242, 
19  S.  W.  838：  McQufl  v.  S,  88  Ala. 
147;  163.  7  So.  85, 16  Am.  St  125. 
Physician  having  made  examlxiatioii 
may  state  details  as  to  broUies. 
Myers  v.  S.,  84  Ala. 11, 12,  4  So. 
291;  Poison  V.  S., 187  Ind.  519,  85  N. 
E.  907;  Nell  v.  S.,  49  Tex.  Cr.  219, 
91 S.  W.  791;  and  condition  of 
genital  organs;  S.  v.  Symens. 138 
Ind.  113, 115  N.  W.  878;  Gifford  v. 
P., 148  111.  173,  35  N.  E.  754.  Non- 
experts may  sometimes  testify  to 
physical  condition  of  woman.  S.  v. 
Murphy, 118  Mo.  7,  25  S.  W.  95;  S. 
V.  Sanford, 124  Mo.  484;  Poison  v.  S.， 
137  Ind.  119,  35  N.  E.  901; S.  v. 
Sudduth,  62  S.  C.  488,  30  S.  E.  484： 
Smith  V.  S.,  52  Tex.  Cr.  344, 106  S. 
W. 1161. 

84.  Ante,  §  968. 

85.  Brown  v.  P.,  36  Mich.  203;  S. 
V.  Dancy,  78  N.  C.  427;  Cato  v.  S., 
9  Fla.  163;  DawBon  v.  S.,  29  Ark. 
116;  Garrison  v.  P"  6  Neb.  274;  Tur- 
ner V.  P"  83  Mloh.  363;  Blgcraft  v. 
P.,  Colo.  298,  70  P.  417. 
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in  the  one  a  rape  and  in  the  other  an  assault  with  intent 
to  commit  rape" 

2.  The  Charge  to  the  Jury ~ is  sufficiently  explained  in 
the  first  volume. 87  But  a  reference  to  a  few  cases  of  rape 
may  be  convenient" 

3.  Verdict. ~ Whether,  on  a  count  for  rape,  there  can 
be  a  verdict  for  an  attempt  to  commit  it,  or  an  assault  with 
intent,  or  a  simple  assault,  will  depend  on  principles  suffi- 
ciently explained  in  other  connections.  The  result  differs 
in  our  States" 

4.  Sentence. 一 On  two  counts,  one  for  rape  and  the  other 
for  assault  with  intent,  a  sentence  for  "the  offense  in  the 
indictment  charged"  was  held  to  be  for  the  rape  only,  the 
inferior  accusatioQ  being  merged  in  the  superior" 

IV.  Attempts. 

§976. 1. Already ~ we  have  considered  the  procedure 
in  general  for  attempt  and  assault  with  intent.®* 


86.  p.  V.  Tyler,  35  Cal.  663.  See 
Vol.  I,  §§  446,  "6;  Stevens  v.  S.,  66 
Md.  202,  7  A.  254. 

87.  Vol. II,  §§  975c-982a. 

88.  S.  V.  Johnson,  91 Mo.  43 あ & 
S.  W.  868;  Carney  v.  S" 118  Ind. 
525,  21 N.  E.  48;  McQuirk  v.  S.,  84 
Ala.  436,  5  Am.  St.  881, 4  So.  775; 
Pratt  V.  S.,  51 Ark.  167, 10  S.  W. 
233;  S.  V.  Jay,  67  Iowa,  164； 10  N. 
W.  343;  Huston  v.  P., 121 lU.  497, 
13  N.  E.  638;  S.  V.  Casford,  76  Iowa, 
330,  41 N.  W.  82;  Bethel  v.  C,  80 
Ky.  526;  Reynolds  v.  S"  27  Neb.  90, 
20  Am.  St.  659,  42  N.  W.  903;  Han- 
non  V.  8"  70  Wis.  448,  86  N.  W. 1; 
S.  V.  Nash, 109  N.  C.  824, 13  S.  E. 
874;  Giles  v.  S:,  83  Ga.  367,  9  S.  E. 
783;  Anderson  v.  S., 104  Ind.  467,  4 
N.  E.  63,  5  N.  E.  711;  Jones  v.  S., 10 
Tex.  Ap.  562. 

89.  S.  V.  Johnston,  76  N.  C.  209; 
Cato  V.  S.,  9  Fla.  163;   Reg.  y. 


Neale, 1 Car.  &  K.  591; S.  v.  M か 
lAughlin,  44'  Iowa,  82;  Reg.  v. 
NichoUs,  2  Cox,  C.  C. 182;  Pox  v.  S., 
34  Ohio  St  377;  Campbell  v.  P"  84 
Mich.  851;  Richardson  v.  S.,  54  Ala. 
158;  Richie  v.  S.,  58  Ind.  855.  And 
see  further  of  the  verdict,  C.  v. 
Flschblatt,  4  Met  354;  Rex  v. 
Powell, 2  B.  &  Ad.  75;  Barrett  v.  S., 
1 Wis.  175;  Weatherford  v.  C, 10 
Bush,  196;  Bryant  v.  S., 114  Ga.  861, 
40  S.  E.  995;  S.  V.  Steflens, 116 
Iowa,  227,  89  N.  W.  974;  8,  v. 
Novak, 151 Iowa,  536, 132  N.  W.  26. 

90.  Cook  V.  S.,  4  Zab.  843.  As  to 
ContinuanceB, see  Reg.  v.  Gutt- 
ridge,  9  Car.  &  P.  228. 

Former  Jeopardy, -" P.  v.  Soun- 
derB»  4  Par.  Cr. 196;  Rex  v.  Parry, 
7  Car.  &  P.  836. 

91.  Ante,  §§  63-64,  67,  71 et  seq.. 
and  particularly  81-83. 
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2.  The  Indictmenty^^— if  on  a  statute,  must  fully  cover 
the  statutory  terms.**  Thus^ 一 

3.  Age. ~ Where,  by  the  statute,  the  age  of  the  female  is 
a  material  element,  it  must  be  averred.®* 

§977.  "Feloniously" ~ may  be  required  ；  but  this  ques- 
tion is  within  explanations  in  the  first  volume ヌ ^ 

§978.  The  Complaining  Witness— may  be  impeached 
and  confirmed  the  same  as  in  actual  rape" 

§  979. 1. The  Proofs ~ should  cover  the  entire  charge,? 
Thus,— 

2.  The  Intent  to  Ravish,— not  simply  to  have  an  im- 
moral connection,  but  to  bring  it  about  if  necessary  by  the 
force  which  constitutes  rape,  being  a  necessary  element  in 
the  law  of  attempt,  must  be  proved  to  the  satisfaction  of 
the  jury  beyond  a  reasonable  doubt  ；  as,  it  is  not  enough 
simply  that  the  man  chased  the  woman  who  was  alone  in 


92.  For  forms,  see  Dir.  &  P., 
§§  910-913;  P.  V.  Girr,  68  Cal.  629. 

98.  Ante,  §  83;  Sullivant  v.  S., 
3  Eng.  400;  S.  v.  Martin,  3  Dev.  329; 
S.  V.  Wells,  31 Conn.  210;  C.  v. 
Thompson, 116  Mass.  346;  Greer  v. 
S.,  50  Ind.  267, 19  Am.  R.  709；  S. 
V.  Jaeger,  66  Mo.  173;  Wltherby  v. 
S"  39  Ala.  702  ；  P.  v.  O'Neil, 48  CaL 
257;  S.  y.  Little,  37  Mo.  624;  P.  v. 
Brown,  47  Cal.  447;  Curry  v.  S.,  4 
Tex,  Ap.  574;  Green  v.  S.,  23  Mies. 
509;  P.  V.  McDonald,  9  Mich.  150; 
Dillard  v.  S.,  3  Heisk.  260;  Reg.  v. 
Watkins,  Car.  &  M.  264;  Burke  v. 
8.,  5  Tex.  Ap.  74;  Joice  v.  S.,  53  Ga. 
50. 

94.  Reg.  V.  Martin,  9  Car.  &  P. 
215. 

95.  Vol. II,      584-536;  NeviUs 
S.,  7  Coldw.  78;  Dillard  v.  S.,  3 
Heisk.  260. 

96.  C.  V.  Kendall, 113  Mass.  210, 
18  Am.  R.  469;  Reg.  v.  Walker,  2 
Moody  &  R.  212;  Rex  v.  Clarke,  2 


Stark.  241.  Many  of  the  casee  cited 
to  the  previous  discaBslons  of  these 
questlonB  are  for  the  attempt 

97.  Doyle  v.  8^  5  Tex.  Ap.  442; 
C.  V.  Fitzgerald, 128  Mass.  408; 
Barr  v.  P., 118  111.  471;  Jolce  v.  8， 
63  Ga.  60;  Corley  v.  S.  (Miss.  1911), 
56  So.  179. 

98.  Johnson  v.  S.,  63  Qa.  856; 
Knim  V.  S., 19  Neb.  728,  28  N.  W. 
278;  Shields  v.  S.,  82  Tex.  Cr.  498, 
73  S.  W.  8»3;  Jones  v.  S.,  90  Ala. 
628,  24  Am.  St  850,  8  So.  888; 
MitcheU  V.  S"  83  Tex.  Cr.  575,  28  S. 
W.  475;  Miles  v.  S.,  93  Ga.  117,  44 
Am.  St.  140, 19  S.  E.  806;  P.  v.  Bab- 
cock, 160  Cal.  537, 117  P.  649; 
Amunsden  v.  S.  (Tex.  Cr.  Ap.),  67 
S.  W.  418;  Cromeans  v.  S.,  69  Tex. 
Cr.  Ap.  611, 129  S.  W. 1129.  As  to 
assault  with  intent  to  commit  rape. 
S.  V.  Jones, 145  Iowa,  176, 123  N.  W. 
960;  S.  V.  Headley,  224  Mo.  177, 123 
S.  W.  577. 
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a  private  place  ；  &。  or  that  he  threw  her  down  and  choked 
her,  then  ran  away.^  But  while  the  intent  to  use  force  is 
necessary,  the  actual  use  of  all  that  is  required  in  rape  is 
not,  and  while  the  woman  must  not  appear  to  have  con- 
sented she  need  not  have  made  all  the  resistance  essential 
in  rape. 


^.  S.  V.  Donovan,  61 Iowa,  369, 
16  N.  W.  206. 

1.  Jozies  V.  S., 18  Tex.  Ap.  485. 
Desisting  is  eyidence,  though  slight, 
in  his  favor  on  Intent  S.  v.  AlUflon, 
24  S.  D.  622, 124  N.  W.  747. 

2.  C.  T.  Merrill, 14  Gray,  415,  77 
AnL  D.  836;  Rex  v.  LJoyd,  7  Car.  & 


P.  318;  Garrison  v.  P"  6  Neb.  274; 
S.  V.  Montgomery,  63  Mo.  296; 
Dlbrell  v.  S"  8  Tex.  Ap.  466;  P.  y. 
Brown,  47  CaL  4'47;  S.  v.  Brown,  64 
Kan.  n,  87  P.  996. 

For  Real  Estate,  see  TrespaM  to 
Lands,  Dir  &  F.,  §§  990-995. 
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RECEIVING  STOLEN  GOODS. 

SS        979a.  Introduction. 

980.   Procedure  for  Accessorial  Offense. 
981-988.  Indictment  for  Substantive  Offense. 
988a-991a.  The  Eyldenoe. 

Consult ~~ for  the  law  of  this  offense.  New  Crim.  Law,  11,  || 1137-1142a. 
For  forms»  with,  connected  questions.  Dir.  ft  S§  915-918.  And  for 
Incidental  queBtionB^  see  the  indexes  to  thla  series  of  books. 

§  979.  a. 1. Subject  and  how  treated. ~ This  offense, 
wMch  was  a light  one  by  the  ancient  common  law,  is  in 
all  our  States  punishable  heavily  under  statutes  in  differ- 
ing terms;  and  the  prosecution  with  ns  is  under  them.  So 
that  while  the  practitioner  cannot  avoid  consulting  care- 
fully the  enactments  and  decisions  of  his  own  State,  this 
chapter,  meant  for  'use  in  all  the  States,  will  be  limited 
chiefly  to  leading  doctrines,  and  the  citation  of  the  author- 
ities. 

2.  How  Chapter  divided. ~ We  shall  consider,  L  The 
Procedure  for  the  Accessorial  Offense  ；  n.  The  Indictment 
for  the  Substantive  Offense;  m.  The お vidence. 

I.  The  Procedure  for  the  Accessorial  Offense. 

§  980. 1. Beceiver's  Belation  to  Thief.— Under  the  an- 
cient common  law,  the  receiving  of  stolen  goods  was  only 
a  minor  misdemeanor.  But  the  statutes,  in  a large  part  of 
our  States,  permit  the  prosecuting  power  to  treat  the  re- 
ceiver, if  it  chooses,  as  an  accessory  after  the  fact  to  the 
thief.* 

2.  How  the  Indictment ~ and  the  rest  of  the  procedure 
against  such  accessory  should  be  we  have  already  seen; 

S.   New  Crim.  Law,  IT,  § 1137     4.   New   Crim.    Law,  I,  |§  699, 
(1).  700. 

5.    Ante,  SS  2,  5,  7-15. 

(1852) 
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For  further  as  to  the  allegations  and  various  connected 
questions,  the  reader  may  consult  the  places  cited  in  the 
note, 

n.  The  Indictment  for  the  Substantive  Offense. 

. §  981. 1. Most  of  the  Statutes either  permit  or  re- 
quire this  offense  to  be  treated  as  substantive,?  not  acces- 
sorial.* 

2.  Joinder  of  Counts. ~ If  the  accessorial  and  substan- 
tive receiving  arc  either  both  felony  or  both  misdemeanor,® 
oounts  laying  a  particular  receiving  as  accessorial  and  other 
counts  laying  it  as  substantive,  may  be  joined  ； ェ。 and  doubt- 
less in  some  of  the  States  this  is  permissible  where  the  one 
is  felony  and  the  other  misdemeanor."  Or,  both  being  thus 
either  felony  or  misdemeanor,  the  indictment  may  charge 
the  defendant  in  one  count  with  the  larceny  of  the  thing, 
and  in  another  with  having  received  it  knowing  it  to  be 
stolen." 


6.  Dir.  &  B\,  SS  916-n8  ；  Bieber 
V.  S.,  45  Ga.  669;  Jordan  v.  S.,  66 
Oa.  92;  C.  V.  Cohen, 120  Mass. 
198;  Rex  V.  Hyman,  2  Leach,  925, 
2  East  P.  C.  782;  Rex  v.  Walkley, 
4  Car.  &  P.  132;  S.  v.  Larkln,  49  N. 
H.  89;  Rex  v.  Drlnkwater, 1 Leach, 
15,  2  East  P.  C.  770;  Rex  v.  Bald- 
win, 3  Camp.  265,  Russ.  &  Ry.  241, 
2  Leaoh,  ^82,  note;  P.  v.  Hawkins, 
34  Cal.  181; C.  V.  Elisha,  3  Gray, 
460;  -Reg.  V.  Walford,  8  Car.  &  P. 
767;  Reg.  V.  Casper,  2  Moody,  101, 
9  Car.  &  P.  289;  Rex  v.  Wheeler, 
7  Car.  &  P.  170;  Rex  v.  Austin,  7 
Car.  &  P.  796;  Reg.  v.  Ward,  2 
FoBt  &  F. 19;  Reg.  v.  Martin, 1 
Den.  C.  C.  398,  3  Cox  C.  C.  447,  2 
Car.*  &  K.  850;  C.  v.  Adams,  7  Gray, 
43;  Beg.  V.  Frampton,  8  Cox  C.  C. 
16  ;  Rex  V.  Hartall, 7  Car.  &  P.  475; 
Redman  v.  8" 1 Blackf.  429;  C.  v. 
Mullen, 150  Mass.  394,  23  N.  E.  51; 


P.  V.  Kraker,  72  Cal.  459, 1 Am.  St. 
65， 14  P.  196;  Licette  v.  S.,  76  Ga. 
263;  Semon  v.  S., 158  Ind.  55,  62  N. 
E.  625. 

7.  New  Grim.  Law,  I，  §  696. 

8.  lb.  I,  699,  700;  Rex  v.  Pol- 
lard, 2  Ld.  Raym.  1870. 

9.  VoL  I,  §  444  et  $eg. 

10.  Rex  V.  Hartall, 7  Car.  &  P. 
476;  Rex.  v.  Austin,  7  Car.  ft  P. 
796;  S.  V.  Richmond, 186  Mo.  71, 84 
S.  W.  880;  P.  V.  WllBon, 151 N.  T. 
403,  46  N.  E.  862. 

11.  Vol.  I,  §  450;  Stone  v.  Com., 
24  Ky.  Im 10  67  S.  W.  841;  Brongh- 
ton  V.  S., 105  Ala.  108, 16  So.  912. 

12.  Vol  I,  §  449  (7);  Rex  v. 
Galloway, 1 Moody,  234;  S.  v.  Dau- 
bert,  42  Mo.  242;  Reg.  v.  Sarsfleld, 
6  Cox  C.  C. 12;  Reg.  v.  Beeton, 1 
Den.  C.  C.  414,  2  Car.  &  960,  3 
Cox  C.  C.  451; S.  V.  Laque,  87  La. 
Ann.  853. 
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3.  The  Indictment ~ is  given  in  "Directions  and 
Forms»"i8  It  must  duly  cover  the  statutory  terms,  and 
conform  to  the  principles  about  to  be  stated.**  Thus, ~ 

§982. 1. Identifying  Matter.— As  in  larceny,^*  so  in 
receiving,  the  transaction  is  identified  by  the  description  of 
the  stolen  things,  and  their  ownership  ；  namely, — 

2.  Description. 一 The  thing  stolen  must  be  described  in 
the  same  manner  as  in  larceny" 

3.  The  Name  of  the  Thief— is  not  identifying  matter, 
so  need  not  be  allegea/'^  But  if  it  is，  to  avoid  a  variance 


13.  Dir.  &  F.，  §§  915-918. 

14.  Jupitz  V.  P.,  84  ni. 516; 
Cohen  v.  P.,  5  Par.  Cr.  330;  Reg. 
V.  Goldsmitli  (Law  Rep.),  2  C.  C. 
225;  S.  V.  Murphy,  6  Ala.  845;  P. 
V.  Stein, 1 Par.  Cr.  202;  C.  v.  Lake- 
man,  5  Gray,  82;  S.  v.  S.  L.  2  Tyler, 
249;  Dyer  v.  C,  23  Pick.  402;  Reg. 
V.  Goldsmitli  (Law  Rep.),  2  C.  C. 
74, 12  Cox  C.  C.  479;  Reg.  v.  Crad- 
dock,  2  Den.  C.  C.  31; O'Connell  v. 
C,  7  Met  460;  Swaggerty  v.  S.,  9 
Yerg.  338;  S.  v.  Counsil,  Harper, 
53;  Hugslns  V.  S.,  41 Ala.  393;  Reg. 
V,  Wilson,  2  Moody,  52;  Rex  v.  Bax- 
ter, 2  Leach,  578,  5  T.  R.  88;  S.  v. 
Phelps,  65  N.  C.  450;  Sellers  v.  S., 
49  Ala.  357;  Kaufman  v.  S.,  49  Ind. 
248;  Nourse  v.  S.,  2  Tex.  Ap.  304; 
U.  S.  V.  Montgomery,  3  Saw.  644; 
Keefer  v.  S.,  4  Ind.  246;  P.  v. 
Montejo, 18  Cal. 88;  S.  v.  Hartleb, 
36  La.  Ann.  1180;  S.  v.  Lane,  68 
Iowa,  384；  27  N.  W.  266;  Holtz  v. 
S.,  80  Ohio  St  486;  S.  v.  McLaugh- 
lin, 35  Kan.  660, 12  P.  32;  S.  v. 
Moultre,  34  La.  Ann.  489;  Edwards 
V.  S.,  80  Ga. 127,  4  S.  B.  268;  Price 
V.  S.,  21 Grat.  846;  Parchman  v.  S., 
2  Tex.  Ap.  228,  28  Am.  R.  435. 
Compare  the  doctrine  of  the  last 
two  cases  with  ante,  S  316;  Atohi- 
Bon  V.  State,  90  Ark.  457, 119  S.  W. 


651;  Arrlngton  v.  S.,  62  Tex.  857, 
137  S.  W.  669. 

15.  Ante,  §§  699,  718. 

16.  C.  V.  Campbell, 103  Mass. 
436;  Reg.  V.  Robinson,  4  Fost  &  F. 
43;  Anonymoufi, 1 Crawf.  &  Dlx,  C. 
C. 192;  Rex  V.  Cowell, 2  East  P. 
C.  617;  S.  V.  Horan,  Phillips,  N.  C. 
571;  P.  V.  Wiley,  8  Hill. N.  Y. 194; 
S.  V.  GerrlBh,  78  Me.  20,  2  A.  129; 
Atchison  V.  State,  90  Ark.  467. 119 
S.  W.  651;  Gabriel  v.  S.，  44  Fla. 
57,  32  So.  779;  Stone  v.  Com，  24 
Ky.  L. 10,  67  S.  W.  841; S.  v.  Moz- 
ley,  41 Mont.  402, 110  P.  83;  S.  v. 
Nelson,  27  R.  I.  31, 60  A.  589; 
Brown  v.  S., 116  Ga.  559,  42  S.  E. 
795;  S.  V.  Suppe,  60  Kan.  566,  67 
P.  106;  S.  V.  SakowBki. 191 Mo. 
635,  90  S.  W.  435：  S.  v.  Hanna,  85 
Ore.  195,  57  P.  629. 

17.  C.  V.  Slate, 11 Gray,  60;  Rex 
V.  Jervls,  6  Car.  &  P.  156;  S.  v. 
Murphy,  6  Ala.  845;  Swaggerty 
S.,  9  Yerg.  338;  S.  v.  Hazard,  2  R. 
I.  474,  60  Am.  D.  96;  P.  v.  Caswell, 
21 Wend.  86;  S.  v.  Smith,  87  Mo. 
68;  Schriedley  v.  S.,  23  Ohio  St 
130;  C.  V.  Hogan, 121 Mass.  878; 
S.  V.  Laque,  37  La.  Ann.  858.  And 
see  Rex  v.  Thonuus^  2  East  P.  C. 
781;  Rex  V.  Baxter,  2  East  P.  C. 
781, 5  Tr.  R.  83,  2  Leach,  678; 
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it  must  be  proved." 

§  983. 1. The  Owner's  Name— is  essential  in  identifica- 
tion; hence  to  be  stated  if  known" 

2.  From  whom  received. ~ Commonly,  in  England  and 
in  numbers  of  our  States,  the  indictment  does  not  aver  from 
whom  the  stolen  goods  were  received.^^  Some  of  our  Amer- 
ican cases  require  it."  This  question  belongs  to  a  class 
upon  which  there  may  not  tmreasonably  be  differences  of 
opinion, 22  and  perhaps  it  may  properly  be  influenced  by  the 
terms  of  the  statute. 

§  984.  The  Time  and  Place  of  the  Larceny— need  be  nei- 
ther alleged  nor  proved.**  But  the  receivmg,  wherever  the 


Semon  y.  8., 158  Ind.  65,  62  N.  B. 
625;  S.  V.  Moxley,  41 Mont.  402, 
110  P.  83;  Ream  v.  S.,  52  Neb.  727, 
73  N.  W.  227. 

18.  C.  V.  King,  9  CuBh.  284;  Bla- 
worthy*B  Case* 1 Lewin,  117;  Rex 
V.  Woolford, 1 Moody  &  384. 
Contra,  by  the  majority  of  the  court 
in  S.  V.  Oppenburg,  2  Stxx>b.  273. 
See  Rex  v.  Messingham, 1 Moody, 
257;  S.  V.  Tiedmon,  4  Strob.  300. 

Id.  S.  T.  McAloon,  40  Me.  133; 
S.  V.  WilliamB,  2  Strob.  229;  C«  v. 
Finn. 108  Mass,  446;  C.  v.  Magulre, 
108  Mass.  469;  C.  v.  Bowers,  8 
Brews.  350;  Cohen  v.  P.,  5  Par.  Cr. 
830;  Miller  v.  P., 13  Colo.  166; 
Lessee  of  Railroad  may  be  alleged 
as  owner,  S.  v.  Pdx,  83  Conn.  286, 
76  Atl.  802.  See  S.  v.  Suppe,  60 
Kan.  566,  67  P.  106. 

20.  8  Chit  Crim.  Law;  991; 
Archb.  Crlm.  PI. &  E マ. (10th  Lond. 
Ed.)  269,  19th  Ed.  472;  Archb.  New 
Crlm.  Pro.  474;  Jupitz  v.  P.,  34'  III. 
616;  Cohen  v.  P.,  5  Par.  Cr.  3S0; 
S.  V.  Murphy,  6  Ala.  846;  C. 
Lakeman,  5  Gray,  82;  Reg.  v.  Gold- 
smith  (Lew  Rep.)  2  C.  C.  74;  Ex 
parte  SulUvan,  84  Neb.  493, 121 N. 


W.  456;  Kirby  v.  U.  8" 174  U.  8. 
47, 19  S.  Ct  574;  S.  v.  Wright,  2 
Pennewill,  2228,  46  A.  396;  Ander- 
Bon  V.  8"  88  Fla.  3,  20  So.  765; 
Semon  t.  8" 168  Ind.  66,  62  N. 
E.  626;  Buechert  S., 166  Ind.  628, 
76  N.  B. Ill; S.  V.  Guild, 149  Ma 
370,  60  S.  W.  909;  Ream  v.  S.,  52 
Neb.  727.  73  N.  W.  227;  S.  v.  Han- 
na,  35  Ore.  195,  57  P.  629;  Curran 
V.  8" 12  Wyo.  653,  76  P.  577, 

21. S.  V.  Ives^ 13  Ire.  338;  8.  t. 
Beatty,  PbilllpB,  N.  C.  62;  S.  v.  Pa> 
klDS,  45  Tex. 10.  And  see  S.  v.  Ed- 
wards, 86  Mo.  894;  S.  v.  Teideman, 
4  Strob.  800;  U.  S.  v.  De  Bare,  6  Bis. 
858. 

22.  Compare  with  Stat  CrlnraB, 
§§ 1037-1040;  Foster  v.  S.,  t06  Ind. 
272,  6  N.  E.  641. 

23.  ,  Holford  v.  S.,  2  Blackf.  103,' 
S.  V.  Murphy,  6  Ala.  846;  Rex.  v. 
Stott,  2  East  P.  C.  780;  C.  v.  Sul- 
livan, 136  Mass.  170;  P.  v.  Smith, 
94  Mich.  644,  64  N.  W.  487;  P.  v. 
Goldberg,  39  Mich.  645;  Hester  v. 
S., 108  Ala.  88, 15  Bo.  857;  S.  v. 
Crawford,  39  S.  C.  848, 17  S.  E. 
79^. 
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original  stealing  was,  must  be  charged  as  in  the  county  of 
the  indictment." 

§985.  The  Value, ~ if  the  punishment  depends  on  it, 
must  be  stated;  otherwise,  it  need  not  be,*^ — the  rule  being 
the  same  as  in  larceny" 

§  986.  Guilty  Knowledge— is  the  gist  of  the  offense,  so  it 
must  be  averred  and  proved,?  And  where,  by  statute,  the 
offense  consists  of  receiving  the  goods  "knowing  the  same 
to  be  stolen,  with  intent  to  defraud  the  divner/'  this  fraudu- 
lent intent  must  also  be  alleged.*® 

§  987，  Where  Goods  of  Different  Owners ~ are  received 
in  the  one  transaction,  all  may  be  charged  in  one  count;  the 
rule  in  larceny  applying" 

§  988. 1. If  Two  Persons,— in  a  single  count,  are  charged, 
not  under  a  separaliter?^  with  receiving  stolen  goods,  one 
may  be  convicted  and  the  other  acquitted,^  ^  but  not  both 
convicted  unless  the  receiving  was  joint"  And  after  evi- 
dence of  a  receiving  by  one,  if  that  tendered  as  to  the  other 


24.  Allison  v.  C,  83  Ky.  254; 
Licette  v.  S.,  75  Ga.  253;  Ex  parte 
Sullivan,  84  Neb.  493, 121 N.  W. 
456. 

25.  Sawyer  v.  P.,  3  Gilman,  63; 
S.  Watson,  8  R.  I 114;  O'Connell 
V.  C,  7  Met  460;  P.  v.  Rice,  73  Cal. 
220, 14'  P.  851.  See  ESngster  v.  S,, 
11 Neb.  639, 10  N.  W.  453;  S.  v. 
Mozley,  41 Mont.  402, 110  P.  83. 
Verdict  of  guilty  implies  a  finding 
of  value,  S.  v.  Fox,  83  Conn.  286,  76 
Atl.  302. 

26.  Ante,  §  713. 

27.  Rex  V.  Kernon,  2  Rubs. 
Crimes  (3d  Eng.  Ed.)  251;  Reg.  v. 
Larkin,  Dears.  365,  26  Eng.  L.  &  Eq. 
572;  Blackshare  v.  S.,  94  Ark,  548, 
128  S.  W.  549;  Stripling  v.  S., 114 
Oa.  843,  40  S.  E.  993;  Semon  v.  S., 
158  Ind.  55,  62  N.  B.  625;  P.  v. 
Rosenthal, 197  N.  Y.  394;  90  N.  E. 
991; S.  V.  Winter.  83  S.  C.  25,  65 


S.  E.  243.  Compare  Anderson  v. 
S., 130  Ala. 12 も SO  So.  876;  8. 
SakowBkl, 191 Mo.  636,  90  S.  W. 
435;  P.  V.  Hartwell, 166  N.  T.  861, 
59  N.  E.  929;  S.  v.  Moyer,  209  Mo. 
391, 107  S.  W. 1085;  S.  v.  Bannis- 
ter, 79  Vt  624,  65  A.  586. 

28.  Pelts  V.  S.,  8  Black!  28.  And 
see  Hurell  v.  S.,  5  Humph.  68； 
Darrah  v.  S.,  66  Neb.  201, 90  N.  W. 
1123. 

29.  S.  V.  Nelson,  29  Me.  329. 

30.  Vol. II,  S§  473-476. 

31.  C.  V.  Slate, 11 Gray,  60:  S. 
V.  Smith,  37  Mo.  68.  The  like  rule 
prevails  in  a  civil  action  for  a  tort. 
NlcoU  V.  Glennle, 1 M.  &  S.  588. 

32.  Vol. II,  § 1037,  note;  Rex.  t. 
MesBingham, 1 Moody,  257.  It  IB 
now  otherwise  in  England  by  stat- 
ute. Reg.  V.  Reardon  (Lew  Rep.) 
1 C.  C.  31, 32,  33;  s.  c.  nom.  Reg, 
V.  Rearden, 10  Cox  C.  C.  241. 
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relates  to  a  different  transaction,  counsel  should  object,  and 
the  court  will  either  exclude  it  or  compel  the  prosecutor 
to  elect  on  which  transaction,  or  against  which  defendant, 
he  will  ask  for  a  verdict.  For  one,  not  both,  may  be  con- 
victed" Or  judgment  may  be  given  against  the  one  who 
received  first  in  the  order  of  time.** 

2.  On  a  Charge  of  Theft,— there  can  be  no  conviction 
for  receiving"  Nor  on  a  charge  of  receiving  can  there 
be  a  conviction  of  larceny" 

m.   The  Evidence. 

§988  a.  Witnesses. 一 The  owner  of  the  stolen  goods,37 
the  thief,*®  and  the'  like,^*  are  competent  against  the  re- 
ceiver. 

§  989.  Possession ~ of  the  goods  may,  as  in  larceny,*^ 
and  under  the  like  rales  and  with  the  like  effect,  be  evidence 
against  the  receiver."  But  the  proper  accompanying  proofs 


33.  Rex  V.  Messlngliam,  supra; 
Rex  V.  Dann, 1 Moody,  424;  Reg.  v. 
MatthewB, 1 Den.  C.  C.  596,  4  Cox 
C.  C.  214;  Reg.  V.  Hayes,  2  Moody 
&  It  156,  156;  S.  V.  Sartino,  216  Mo. 
408, 115  S.  W. 1015. 

84.   Reg.  V.  Dovey,  2  Den.  C.  C. 
86,  4  Cox,  C.  C.  428,  2  Eng.  L. 
Eq.  532;  Reg.  v.  Matthews, 1 Den. 
C.  C.  696;  Reg.  v.  Dring,  Dears.  & 
B.  829. 

Husband  and  Wife.  How,  where 
husband  and  wife  are  thus  Jointly 
charged,  see  Rex  v.  Archer, 1 
Moody,  143. 

36.  Brown  v.  S., 15  Tex.  A  p.  681; 
Chandler  v.  S., 16  Tex.  Ap.  687. 
But  see  Vincent  v.  8., 10  Tex.  Ap. 
330. 

36.  8.  V.  Hoing,  9  Mo.  Ap.  298. 

37.  QasBenlielmer  v.  S"  52  Ala. 
313. 

38.  Rex  V.  HaBlam, 1 Leaob, 
41S,  2  East  P.  C.  782;  S.  v*  Coppen- 
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burg,  2  Strob.  273;  Atchison  S., 
90  Ark.  457, 119  S.  W.  651; S.  v. 
Rom,  77  N.  J.  Law  248,  72  A.  431. 
DeclaratlonB  by  him  in  absence  of 
defendant  relating  solely  to  the  lar- 
ceny and  not  to  the  recovery  are 
competent.  Atchison  v.  S.  (Mo. 
1909), 119  S.  W.  405. 

89.  C.  V.  Savory, 10  Gush.  585; 
Redman  v.  S., 1 Blackf.  429. 

40.  Ante,  §S'  739-747;  Territory 
V.  Doyle,  7  Mont  24. 

41.  Reg.  V.  Deer,  Leigh  &  Q.  ^40; 
Reg.  V.  Matthews, 1 Den.  C.  C. 
596,  601, 4  Cox  C.  C.  214;  WiUs  y. 
P.,  8  Par.  Cr.  478;  Reg.  v.  Hobson, 
Dears.  400,  6  Cox  C.  C.  410,  83  Eng. 
L.  &  Eq.  626;  Adams  v.  S.,  62  Ala. 
379；  S.  T.  Turner, 19^  Iowa,  144; 
Reg.  V.  Laugher,  2  Car.  ft  K.  225; 
a.  V.  Wallace,  47  Iowa,  660;  O'Con- 
nell V.  S.,  65  Ga.  296;  Reg.  v. 
Nicolls, 1 Foflt  &  F.  51; AriBpe 
V.  S>,  26  Tex.  Ap.  581;  P.  v.  Con- 
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must  appear,  or  it  will  amount  to  nothing."  So ~ 

§990.  Other  Beceivings ~ may,  as  evidence  of  guilty 
knowledge,  be  shown  against  the  defendant,  within  the 
rules  43  familiar  in  this  class  of  questions."  They  are  not 
in  all  circumstances  admissible."  The  cases  on  this  ques- 
tion seem  not  entirely  harmonious^  but  its  further  consider- 
ation may  be  remitted  to  the  elucidations  in  the  previous 
volume.** 

§991.  Guilty  Knowledge— is  an  important  element  in 
these  cases,  and  it  may  be  shown  by  various  other  proof  s:*7 
Competent,  for  example,  are  the  evil  reputation  of  the  per- 
son from  whom  the  goods  were  received,*®  the  purchase  or 
sale  of  them  bv  the  defendant  for  less  than  their  value,' & 

u  ， 

his  failure  to  make  reasonaole  explanations,*^®  his  conceal- 
ing of  tliem，ai  and  the  like. 


nor,  68  Hun,  78;  Friedberg  v.  P., 
102  ni. 160;  S.  V.  Record, 151 N.  C. 
695,  65  S.  E. 1010. 

42.  Durant  v.  P., 13  Mich.  361, 
368;  Reg.  V.  Langmead,  Leigh  &  C. 
427.  It  must  be  shown  the  goods 
were  stolen*  8.  v.  Mozley,  41 Mont. 
402, 110  P.  83. 

43.  Vol. II,  §§ 1120-1129. 

44.  Deyoto  v.  C,  8  Met.  (Ky.) 
417;  P.  V.  Rando,  3  Par.  Cr.  835; 
Slirledley  v.  S.,  23  Ohio  St  180; 
Coleman  v,  P"  68  N.  Y.  555;  Cop- 
perman  v.  P"  56  N.  Y.  591;  Coleman 
V.  P"  55  N.  Y,  81; C.  V.  Josnson, 
138  Pa.  293, 19  A.  402;  C.  v.  Oharles, 
14  Philad.  663;  S.  v.  Jacob,  30  S. 
C. 181, 14  Am.  St  897.  8  S.  B.  698； 
Premack  v.  S"  30  Ohio  Cir.  Ct.  R. 
328;  Llpey  v.  P.,  227  111.  364,  81 N. 
E.  348;  Benchert  v.  S., 165  Ind. 
523,  76  N.  B. Ill;  Goldflberry  v. 

66  Neb.  312,  92  N.  W.  906;  Com,  v. 
Johnson, 138  Pa.  St  298,  199,  402; 
S.  V.  Crawford,  39  S.  C.  3«, 17  S. 
E. 199. 

46.  Reg.  V.  Odd め 2  Den,  C.  C. 
264,  5  Cox,  C.  C.  210，  4  Eng.  L.  & 


Eq.  672;  Mclntire  v.  S,, 10  Ind.  26. 

46.  And  see  Rex  v.  Davlfl^  6  Car. 
&  P.  177;  Rex  V.  Dunn, 1 Moody, 
146,  150;  Reg.  v.  Mansfield,  Car.  A 
M. 140. 

47.  Reg.  V.  Drage, 14  Cox  C. 
85;  Jupitz  V.  P.,  84  111.  516;  C.  v. 
Jenkins, 10  Gray,  485;  S.  v.  Wal- 
lace, 47  Iowa,  660;  Murio  v.  S.,  81 
Tex.  Cr.  210,  20  S.  W.  356;  Pat  v. 
S., 116  Qa.  92,  42  S.  B.  389;  Picker- 
ing V.  U.  S.,  2  Okla.  Cr.  Ap. 197, 101 
P.  123.  Verdict  should  contain 
finding  as  to  knowledge,  P.  v.  Til- 
ley,  135  Cal. 61, 67  P.  42. 

48.  C.  V.  Gazzolo, 123  Mass. 
220,  25  Am.  R.  79;  Com.  v.  Billings^ 
167  Mass.  283,  45  N,  B.  910.  Or  anr 
circumstances  from  which  he,  as  a 
reasonable  man,  would-  have  conclu- 
ded the  goods  were  stolen,  S. マ • 
Weiner  (Conn.  1911), 80  A.  198. 

49.  Andrews  v.  P.,  60  HI.  854; 
WUlB  V.  P"  8  Par.  Cr.  478. 

50.  Collins  V.  S.,  83  Ala.  434,  7$ 
Ant  D.  426. 

51.  Adams  v.  S.,  52  Ala.  379. 
And  his  conduct  In  general  before 
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§  991 a.  Ownership ~ should  be  proved  as  laid.*^* 


and  after  receiving  the  goods,  S.  v. 
Welner  (Coim.  1911), 80  A.  198. 
Evidence  of  an  agreement  between 
the  thief  and  defendant  in  regards 
to  a  certain  kind  of  property.  An- 
thony V.  S.,  44  Fla. 1, 32  So.  818. 
Duty  of  accused  to  make  diligent 
Inquiry,  P.  v.  Rosenthol, 197  N.  Y. 
394,  90  N.  E.  991 affirming 118  N. 
Y.  Sup.  1132.  VanimmonB  v.  8., 12 


O.  C.  D.  845,  22  Ohio  Ct  It  45L  ByI- 
dence  to  identify  the  goods  or 
money  stolen  with  goods  or  money 
in  the  hands  of  accused  recovered, 
Polln  V.  S.,  Tex.  65  S.  W. 183. 

52.  O'ConneU  v.  8.,  55  Ga.  296; 
Brooks  V.  S.,  5  Baz.  607;  Owen  v. 
S.,  62  Ind.  379.  And  see  Reg.  v. 
Sarsfield,  6  Cox,  C.  C. 12. 


For  Religions  Worship,  see  Disturbing  Meetings;  Rescue,  see  Prison 
Breach,  etc.;  ResiBtlng  Officer,  Bee  Obstructing  Jiutloe  and  GoTemment. 


CHAPTER  CXLIX 


RIOT. 


•  Consult >>> for  the  law  of  this  offense,  New  Crim.  Law,  n, 條條 114S-1156. 
For  the  indictment  and  related  questions.  Dir. 義 F"  §§  924-930.  And  Bee 
the  Indexes  to  this  series  of  books.  Compare,  in  the  yarloiis  Tolumeat 
with  Affb^t,  Riot,  UiruLwruL  Absekblt,  PBizB-nOHTiNO. 

§  992. 1. Ront^ ~ is  practically  merged  in  riot,  and  it 
will  not  require  a  separate  consideration  in  this  volume. 

2.  Indictment  for  £iot ~ To  constitute  this  offense,  there 
must  be, 1. an  assemblage,  2.  consisting  of  three  or  more 
persons,  and,  3.  a  disorderly  act  performed  by  them  of  a 
sort  calculated  to  terrify  others."  The  allegations  may  be 
that  on,  etc.,  at,  etc.,  the  defendants,  naming  them,  "to- 
gether with  divers  other  evil-disposed  persons,  to  the  num- 
ber of  ten  and  more,  to  the  jurors  unknown,"  " tmlawf xdly, 
riotously,  and  ronton  sly  did  assemble  and  gather  together, 
to  disturb  the  peace,"  etc.;  proceeding  to  set  forth  the  act 
performed  ；  as,  that  they,  then  and  there,  in  and  upon  X, 
"then  and  there  being,  nnlawfuUy,  riotously,  and  rontonsly 
did  make  an  assault,  and  her  the  said  X  then  and  there  tm- 
lawfully,  riotously,  and  routously  did  beat,  wound,  and  ill- 
treat,"  etc. ；  concluding  "to  the  great  disturbance  and  ter- 
ror,,, etc.cs  And ~ 


68.   New  Crlm.  Law,  n,  § 

54.  lb.  S 1148;  Simmons  v.  Ter" 
11 Okla.  674,  69  P.  787;  Dixon  v. 
S., 106  Ga.  787.  31 S.  B.  750;  Tripp 
V.  S., 109  Ga.  489,  84  S.  B. 1021; 
Coney  v.  S., 118  Ga.  1060,  39  S.  B. 
425;  Turner  v.  8., 120  Ga.  860,  48 
S.  E.  812;  S.  V.  Mlsls,  48  Ore.  165, 

P.  611;  rehearing  denied,  48  Ore. 
, 86  P.  861. 

55.  Archb.  Crlm.  PL  ft  Bv. (10th 
Lond.  Bd.)  690,  691,  19th  Ed.  900; 


Dir.  &  I\,  §  929;  S.  v.  RuaseU,  45 
N.  H.  83;  C.  V.  Glbney.  2  Allen,  160; 
Rex  V.  Halgh.  81 How.  St  Tr. 1092， 
1093;  Rex  V.  Penn.  6  How.  St.  Tr. 
951, 站 4;  Rex  v.  Sacheyerll, 10  How. 
St.  Tr.  30;  S.  V.  Martin,  8  Mnrph. 
538;  S.  V.  DlUard,  6  Black!  865： 
Blackwell  v.  S"  30  Tex.  Ap.  672： 
S.  V.  Sims' 16  S.  C.  4^6;  City  of 
Cherryvale  v.  Hawman,  80  Kan.  170, 
101 P.  994.  Under  statate,  Proctor 
V.  S.»  5  Okla.  Cr.  558, 115  P. 
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3.  On  a  Statute, ~ the  inaictment  must  aaeanatelv  pur- 
sue its  terms.**' 

§993.  The  Terrifying  Act— will  not  always  be  an  as- 
sault; but,  whatever,  it  is,  in  principle  it  should  be  specif- 
ically charged."  Yet ~ 

§994.  Contrary  Dictum ~ ("Other  Persons"). ~ In  seem- 
ing contradiction  to  this,  Lord  Holt  is  reported  to  have 
said  ：  "An  indictment  against  J.  S.,  for  that  he  cum  multis 
aliis,  at  H,  in  such  a  county,  did  commit  a  riot,  is  good. ,  ，  *® 
But  if  we  assume  the  report  to  be  correct,  perhaps  his  mean- 
ing was  simply  that  the  indictment  is  good  against  one 
only,  cum  multis  aliis. 

§  995.  Purpose  of  Assemblage. 一 Though,  in  law,  people 
lawfully  together  may  commit  riot,  still  the  assemblage 
must  first  become  unlawful ； that  is,  the  riotous  purpose 
must  be  entertained.^®  Hence  the  unlawfulness  of  the  as- 
semblage must  in  some  way  appear  in  allegation ;  6。  and 
there  is  no  better  form  for  this  than  to  charge  it  to  be  to 
disturb  the  peace'^i — an  expression  sufficiently  definite  to 
satisfy  the  law,  yet  not  so  narrow  as  to  forebode  a  variance. 
Still  any  other  setting  out  from  which  the  unlawful  pur- 
pose will  appear  to  the  judicial  understanding  will  be 
legally  adequate"    It  was  once  held  insufficient  to  say 


56.  S.  V.  Kutter,  59  Ind.  572; 
Mackaboy  v.  C,  2  Va.  Cas.  268;  S. 
V.  Berry,  21 Mo.  504;  Reg.  v.  Pugh, 
6  Mod.  140;  Lock  v.  S., 122  Oa.  780, 
50  S.  E.  932;  Carter  v.  S.,  7*  Ga. 
Ap.  44,  65  S.  E. 1072. 

57.  And  Bee  ante,  § 17;  S.  v. 
Dillard,  3  Blackf.  365;  post,  §  996; 
Reg.  V.  Soley, 11 Mod.  100,  2  Salk. 
694,  post,  §  995;  S.  v.  Sims, 16  S. 
C.  486.  See  Green  v.  S., 109  Qa. 
536,  85  S.  E.  97. 

At  to  Convicting  Attault— on  a 
charge  of  riot,  see  Price  v.  P.,  9 
Bradw.  36.  It  seems  to  me,  on  prin- 
ciple, that  there  can  be  a  convic- 
tion for  assault  or  not  according 


as  the  assault  Is,  or  not,  duly 
charged  in  the  indictment. 

58.  Anonymous,  Holt,  635,  3 
Salk.  317.  See  post,  §  998. 

59.  New  Crim.  Law,  II,  § 1150. 

60.  C.  V.  Gibney,  2  Allen,  150; 
Aron  V.  City  of  Wausau,  98  Wis. 
592,  74  N.  W.  354,  40  L.  R.  A.  733. 

61.  Ante,  §  992  (2);  S.  v.  Ren- 
ton,  15  N.  H. 169,  172. 

62.  McWatere  v.  8., 10  Mo.  167. 
In 1 Ru88.  Crimes  (3d  Ed.)  287,  it 
is  said  the  indictment  "must  show 
for  what  act  the  rioters  aBsemDied, 
that  the  court  may  judge  whether 
It l8  unlawful  or  not.  Reg.  v.  OuIb- 
ton,  2  Ld.  Raym.  1210.  And  It  must 
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that  the  defendants  unlawfully,  riotonaly,  and  routously 
assembled  themselves  together,  and  hindered  the  members 
of  a  corporation  from  electing  a  bailiff ；  for  an  tmlawful 
purpose,  and  on  unlawful  act  committed,  are  essential  in 
allegation"  Hence, 一 

§  996.  The  Facts, ~ as  already  assumed,**  should  be  set 
forth,  and  with  reasonable  fulness.  In  one  case,  "the 
charge  is,"  said  the  court,  "that  the  defendants  made  a 
great  noise  and  disturbance  of  the  peace.  This,  the  court 
considers,  is  too  vague  and  uncertain.  In  criminal  proceed- 
ings the  charge  should  be  distinct  and  positive;  and  the 
way  and  manner  in  which  the  great  noise  and  disturbance 
of  the  peace  was  made,  should  have  been  stated ノ， 


state  tbAt  the  defendants  unlaw- 
fully assembled;  for  a  riot  is  a 
compound  offense;  there  must  be, 
not  only  an  unlawful  act  to  be  done, 
but  an  unlawful  asembly  of  more 
than  two  persons.  Reg.  v.  Soley, 
11 Mod.  100,  2  Salk.  594."  And 
see  Blackwell  v.  S.,  30  Tex.  Ap. 
672, 18  S.  W.  676. 

63.  Reg.  V.  Soley,  supra. 

64.  Ante,  §  993. 

65.  Whltesides  v.  P.,  Breese,  4. 
See  Bankus  v.  8"  4  Ind.  114.  An 
indictment  alleging  the  assembling 
of  the  defendants  In  a  riotous,  etc. 
manner,  making  a  great  noise  and 
disturbance  near  the  dwelling- 
house  of  B,  and  calling  him  and  his 
wife  persons  of  color,  with  vulgar 
and  opprobrious  epithets,  yet  not 
averring  tbAt  B  and  his  wife  were 
in  the  house,  was  adjudged  ill. 
Said  Nash,  J.:  "The  gist  of  the  of- 
fense consists  in  the  defendants 
using  such  force  and  violence  as 
amounted  to  a  breach  of  the  peace; 
and  the  law  requires  that  in  In- 
dictments of  thiB  kind  the  facta 
should  be  bo  charged  aa  to  show  a 
breach  of  the  peace,  or  acts  di- 


rectly tending  to  it,  and  not  a  mere 
civil  trespass.  .  .  •  Men  may 
be  guilty  of  a  riot  in  assembling 
together,  to  the  number  of  three  or 
more,  and  in  a  tumultuous  and  vio- 
lent manner  breaking  Into  a  house, 
or  demolishing  it»  or  otherwise  in- 
juring it,  though  neither  the  owner 
nor  any  of  his  family  be  present; 
for  that  is,  In  itself,  a  breach  of  the 
public  peace;  but  the  essence  of 
the  charge  here  Is,  not  for  any 
violence  done  to  the  dwelling-house, 
but  for  riotously  disturbing  the 
owner  in  quiet  and  peaceable  pos- 
session of  it,  and  the  charge  is  not 
made  with  sufficient  legal  certain- 
ty unless  it  appear,  upon  the  face  of 
the  indictment,  tliat  the  owner  or 
his  family  were  present  to  be  bo 
disturbed."  S.  v.  Hatchcock,  7  Ire. 
52,  53,  54.  An  allegation  in  sab- 
stance  that  the  defendants  "riotous- 
ly, routously  and  unlawfully  gath- 
ered and  assembled  together,  and 
then  and  there  did  riotously,  etc" 
make  a  great  noise,  tumult,  and  dis- 
turbance, to  the  terror  of  the  dti- 
zens,  contrary,"  etc.,  was  held  to  be 
good,  etc.,  S.  V.  Voshall, 4  Ind.  589; 
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§  997.  The  Conclusion  "To  the  Terror,"  etc.— it  is  prac- 
tically best  to  preserve.  Yet  not  always  is  it  necessary;  or, 
at  least,  the  idea  may  be  otherwise  sufficiently  conveyed. 
The  Tennessee  court  deemed  it  essential  only  where  the 
gist  of  the  offense  is  the  terror  actually  created,  not  where 
the  acts  of  the  defendants  were  otherwise  unlawful"  And 
in  South  Carolina  this  conclusion  is  unnecessary  after  the 
charge  of  the  actual  perpetration  of  a  deed  of  violence" 

§  998. 1. That  there  were  three  or  more  Persons ~ 

guilty  of  the  riot  must  in  some  way  appear  in  allegation, 
in  the  proofs,  and  in  the  verdict"  And ― 

2.  Joining  them. ~ The  rule,  in  this  class  of  offenses,  is 
that  the  proceeding  is  equally  good  whether  against  all  or 
less  than  all,  even  against  one, 一 that  one  may  be  convicted, 
however  many  are  indicted  and  tried, ~ but  that,  at  each, 
step,  in  the  allegation,  in  the  proofs,  and  in  the  verdict,  the 
joint  participation  of  not  less  than  the  legal  number  of 
three  must  in  some  way  be  manifest.®^  As  to ~ 

3.  Names  of  Concurring  Persons. ~ The  allegation  may 
he  that  the  defendants  "and  others,"  etc.,  as  already  ex- 
plained" But  in  this  case,  if  the  names  of  the  "otliers，， 
are  known,  they  must  be  mentioned,  "others  unknown,'  be- 
ing admissible  only  where  the  names  are  unknown  in  fact." 

§  999. 1. The  Entire  Allegation ~ should  be  constructed 
after  the  approved  rules  of  criminal  pleading.  Thus, ― 


Oreen  v.  S., 109  Ga.  536,  35  S.  B. 
ち 7;  Baptist  V.  S., 109  Ga.  546,  35  S. 
B.  658. 

66.  S.  V.  Whitesides, 1 Swan 
(Tenn.)  88.  And  see  C.  v.  Runnels, 
10  Mass.  518，  6  Am.  D. 148;  New 
€rlm.  Law,  II,  § 1147  (3). 

67.  S.  V.  Sims, 16   S.   C.  486; 

68.  New  Crim.  Law  II,  §§ 1143- 
1146;  Martin  v.  S., 115  Ga.  255,  41 S. 
B.  576;  Moore  v.  S., 115  Ga.  259,  41 
S.  E.  578  holding  that  one  may  be 
convicted  and  the  others  acquitted. 

69.  Vol. II,  §§ 1023,  1036;  ante, 


ff§  34  (2),  26,  225;  S.  v.  Blair, 13 
Rich.  93;  C.  V.  Berry,  5  Gray,  93. 
One  tried  separately  and  convicted 
cannot  complain  that  another  is 
convicted,  nor  can  judgment  be  ar- 
rested, Simmons  v.  Ter., 11 Okla. 
574,  69  P.  787. 

70.  Ante,  §§  992  (2),  994;  S  v. 
Blair,  supra. 

71. S.  V.  Brazil, 1 Rice,  257; 
Thayer  v.  S., 11 Ind.  287;  S.  v. 
O'Donald, 1 McCord,  532;  S.  v.  Cal- 
der,  2  McCord,  462. 


1864 


New  CfiiMiNAii  Pbooedube 


2.  Owner's  Name. ~ If  the  riotous  acts  are  the  pnlling 
down  of  a  dwelling-house,  the  name  of  its  owner  should  be 
averred"  And ~ 

3.  Disturbing  Election. ~ An  indictment  for  •  riotously 
entering  the  guildhall  of  a  borough,  and  preventing  the  bur- 
gesses from  electing  a  bailiff,  must  show  their  authority  to 
make  the  election" 

4.  Inciting  to  Riot. 一 The  gist  of  Chitty's  averments  for 
this  offense  is  that  A,  etc.,  on,  etc.,  at,  etc.,  *  *  unlawfully, 
wickedly,  and  maliciously  devised  and  endeavored  as  mnch 
as  in  him  lay  to  raise  and  create  insnrrections,  riots,  and 
ttmmlts,  ，  ，  etc.,  and  that  then  and  there  he  * '  nnlawtully, 
wickedly,  and  maliciously  incited,  encouraged,"  etc.,  and 
*  *  endeavored  and  labored  to  persuade,  instigate^  and  pre- 
vail on  divers  liege  subjects,"  etc.,  "unlawfully,  riotously, 
and  tmnultuously  to  assemble  and  gather  together  to  dis- 
turb the  peace,  etc.,  and  to  injure  and  annoy  a  great  num- 
ber of  peaceable  subjects,"  etc.,  going  on  to  specify  the 
acts  done." 

§ 1000. 1. The  Declarations ~ of  persons  engaged  in  a 
riot,  even  of  a  single  one  of  them,  are  competent  evidence 
against  all" 

2.  Former  Jeopardy  for  Assault. ~ If  an  assault  is  the 
gravamen  of  the  riot,  one  who  has  been  convicted  of  it  can- 
not afterward  be  prosecuted  for  the  riot"  This  is  evi- 
dently the  true  rule,  though,  there  are  cases  not  quite  in 
harmony  with  it"  But  the  question  is  for  "N"ew  Criminal 
Law.  "78 


72.  S.  V.  Martin,  3  Murph.  533. 

73.  Reg.  V.  Soley, 11 Mod.  115. 

74.  2  Chit.  Cri.  Law,  §  506.  And 
see  McRae  v.  S.,  71 Qa.  96. 

75.  Gallaher  v.  S., 101 Ind.  411; 
McRae  v.  S,,  71 Ga.  96.  Evidence 
to  prove  "red  flag" 1b  emblem  of 
anarchy.  P.  v.  Burman, 154  Mich. 
160, 117  N.  W.  689. 


76.  Winneger  v.  S.， 13  Ind.  540. 

77.  Freeland  v.  P., 15  lU.  880. 
See  Hurd  v.  Stanly,  2  Root,  186«. 
187. 

78.  New  Grim.  Law,  n,  § 1154, 
and  the  places  there  cited. 

For  River,  see  Way;  Road,  see 
Way. 


CHAPTER  CL 


ROBBBRY. 

CoMult — for  the  law  of  this  offense.  New  Crlm.  Law,  U,  §§ 1156-1182. 

Vor  the  indictment  and  connected  topics.  Dir. 義 S%  931-838.  For  mlB- 
eellaneoufl  qaefltioiiB  see  the  indexes  to  this  aeries  of  books. 

§ 1001.  Allege  and  Prove. ~ The  elements  of  this  offense, 
to  be  averred  and  proved,  are ~ 

1.  A larceny, 

2.  Wherein  the  asportation  is  from  the  person,  and  is 

3.  Effected  by  force  or  by  putting  in  fear"  Hence ~ 

§ 1002. 1. The  Indictment— should  contain  the  allega- 
tions for  simple  larceny, 抑 with  the  added  matter  that 
makes  the  larceny  robbery.®^  It  is  common  to  say  that  on, 
etc.,  at,  etc.,  the  defendant  "in  and  upon  one  X  feloniously 
did  make  an  assault,  and  him  the  said  X  in  bodily  fear 
and  danger  of  his  life  then  and  there  feloniously  did  put, 
and  one,  etc.  [setting  out  the  things  taken  and  their  values 
as  in  simple  larceny]  of  the  moneys,  goods,  and  chattels 
of  the  said  X,  from  the  person  and  against  the  will  of  the 
said  X,  then  and  there  feloniously  and  violently  did  steal, 
take,  and  carry  away.''®* 


79.  New  Crim.  Law.  H,  § 1156 
et  seq.;  and  particularly  §§ 1156, 
1161.  1166,  1169,  1170,  1174;  C.  V. 
mite, 133  Pa.  182, 19  Am.  St  628, 
19  A.  350;  Clements  v.  S"  84  Ga. 
660,  20  Am.  St.  385, 11 S.  E.  505； 
P.  V.  Boyd, 16  Cal. Ap. 130, 116  P. 
323;  P.  V.  Scarbak,  245  111.  436,  92 
N.  E.  286;  P.  V.  Nolan,  250  lU.  351, 
95  N.  E. 140. 

80.  lb.  1159;  RalnB  v.  S., 187  Ind. 
88,  86  N.  E.  532;  Keeton  v.  S.,  70 
Ark.  163,  66  S.  W.  645. 

81.  Dir.  &  F\  932. 


82.  C.  V.  Cahlll, 12  Allen,  540; 
McEntee  v.  8.,  24  Wis.  48,  46;  C. 
V.  Green, 122  Mass.  333;  Wesley  v. 
S.,  61 Ala.  282;  Arnold  v.  S.,  52  Ind. 
281， 21 Am.  R. 175.  Description  of 
property,  P.  v.  Nolan,  250  111.  351, 
95  N.  E. 140. 

83.  Matthews  Crlm,  Law,  471; 
Archb.  Crlm.  PI. &  Ev. (19th  Bd.) 
456:  Dir.  and  F"  S  933;  McBntee 
V.  S..  24  Wis.  43;  S.  V.  Chapman, 
6  Nfiv.  820;  Hardy  v.  C.， 17  Grat 
5 & 2:  S.  V.  GorhanL  55  N.  H. 152; 
Stesar  v.  S..  39  Oa.  583,  99  Am.  D. 


1866  New  Cbiminal  Pbocedubb.  § 1003 


2.  In  Statutory  Robbery,— the  terms  of  the  statute  must 
be  duly  followed.  And  where  it  is  aggravated,  as  by  being 
in  a  highway,  or  hy  the  defendant  being  armed  with  a  dan- 
gerous weapon,  or  the  like,  such  added  fact  must  be 
averred.®* 

§ 1003.  "Peloniously," ~ which  is  necessary  because 
robbery  is  felony,^®  is,  in  the  foregoing  form,  applied  to  the 
assault,  repeated  to  the  putting  in  fear,  and  again  to  the 
larceny.  Probably  the  first  only  is  strictly  necessary,  its 
force  reaching  onward  and  qualifying  all"  It  will  not 
thus  extend  backward  ；  so  that  if  the  assault  is  not  charged 
as  felonious,  yet  further  on  the  putting  in  fear  is,  it  will  be 

m.87 


472:  S.  V.  Cook,  20  La.  Ann.  145; 
S.  V.  Kegan,  62  Iowa,  106, 17  N.  W. 
179;  ToUver  v.  S., 142  Ala.  3,  38 
So.  801;  In  re  Myrtle  (Cal.  Ap.) 
94  P.  335;  Rasberry  v.  S.，  4  Okla. 
Cr.  Ap.  613, 103  P.  865;  S.  v.  La 
Ohall, 28  Utah,  80,  77  P.  3;  S.  v. 
Smith,  40  Wash.  615;  S.  v.  Wilson, 
40  Wash.  703,  82  P.  919  holding 
"carried  away"  not  necessary. 

84.  Dir.  &  F.'  §§  934-936 ；  Archb. 
Crlm.  PI. &  Ev. (19th  Ed.)  450, 
456;  3  Chit.  Crim.  Law,  806,  807; 
Collins  V.  P.,  "39  111.  233;  C.  v.  Clif- 
ford, 8  Cush.  215;  Quinlan  v.  P., 
6  Par.  Cr.  9;  C,  v.  Mowry, 11 Allen, 
20;  U.  S.  V.  Mills,  7  Pet.  138;  Ohap- 
pell V.  S"  52  Ala.  359;  P.  v.  Loop, 
3  Par.  Cr.  559;  Reg.  v.  Norton,  8 
Car.  &  P.  671; S.  v.  Scott,  39  Mo. 
424;  S.  V.  Howerton,  59  Mo.  91： 
S.  V.  Burke,  73  N.  C.  83;  Anderson 
V.  S.,  28  Ind.  22;  Wilson  v.  S.,  3 
Tex.  Ap.  63;  Reardon  v.  S.,  4  Tex. 
Ap.  602;  Acker  v.  C,  94  Pa.  284; 
S.  V.  Swafford,  3  Lea,  162;  Clary  v. 
S.,  33  Ark.  561;  P.  v.  Calvin,  60 
Mich.  113,  26  N.  W.  851; S.  v. 
Ready,  44  Kan.  697,  26  P.  58;  C. 


V.  Griffiths, 126  Mass.  252;  S. 
Burnett,  81 Mo.  119;  Wesley  v.  S" 
61 Ala.  282;  S.  v.  Segermond,  40 
Kan.  107, 10  Am.  St  169, 19  P. 
370;  P.  V.  Ah  Sing,  95  Cal.  654,  30 
P.  796;  S.  V.  Brown, 113  N.  C.  645, 
18  S.  E.  51; Williams  v.  S" 10  Tex. 
Ap.  8;  S.  V.  Brewer,  53  Iowa,  735, 
6  N.  W.  62;  S.  V.  Jackson,  26  W. 
Va.  250;  S.  V.  Lelghton,  56  Iowa» 
595,  9  N.  W.  896;  Trimble  v.  S， 16 
Tex.  Ap.  115;  P.  V.  Hicks,  66  CaL 
103，  4  P.  1093;  S.  V.  Burke,  73  N. 
C.  83;  Burns  v.  S" 12  Tex.  A  p.  269; 
P.  V.  Boyd, 16  Cal.  130, 116  P.  323; 
Harris  v.  3., 1 Ga.  Ap.  136,  57  S. 
E.  937.  Immediate  danger  to  the 
person,  to  be  alleged  under  a  Miss- 
issippi statute.  Webb,  v.  S.  (Misa. 
1911), 55  So.  356.  Dangerous 
weapon,  see  P.  v.  DuVeau,  94  N. 
Y.  S.  225. 

85.  Vol. 11,  534-537;  Tiiplett 
Com., 122  Ky.  35,  43,  91 S.  W.  281. 

86.  Ante,  S  547;  S.  v.  Brown, 104 
Mo.  365,  370, 16  S.  W.  406. 

87.  Rex  V.  Pelfryman,  2  Leach, 
563,  2  East,  P.  C.  783. 
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§ 1004. 1. Violence, ~ in  the  definition,®^  is  not  a  tech- 
nical word  ；  therefore  an  indictment  without  it  may  be  good, 
if  the  same  meaning  is  otherwise  conveyed.®®  -So,  also, ― 

2.    "Bob"  is  not  essential.®^ 

§ 1005.  Putting  in  Fear— is  an  alternative  element  in 
the  offense,  essential  only  when  there  is  no  force"  So  that 
on  principle,  the  indictment  should  allege  either  the  fear 
or  the  force,  but  it  need  not  both.®^  On  authority,  "it 
does  not  appear  certain,"  says  East,  that  the  fear  should 
be  adaea  to  the  force  in  averment  ；  '  ^  though  this  is  usual, 
and  therefore  safest  to  be  done.  But  in  the  conference  on 
DonoUy 's  case, 93  where  this  subject  was  much  considered, 
it  was  observed  by  Eyre,  B.,  that  the  more  ancient  prece- 
dents did  not  state  the  putting  in  fear;  and  that  though 
others  stated  the  putting  in  corporal  fear,  yet  the  putting 
in  fear  of  life  was  of  modern  introduction.  Other  judges 
considered  that  the  gist  of  the  offense  was  the  taking,  etc., 
by  violence,  and  that  the  putting  in  fear  was  only  a  con- 
structive violence,  supplying  the  place  of  actual  force. ， ， " 

§ 1006. 1. From  the  Person. ~ The  averment  that  the 
taking  was  from  the  person  of  the  one  robbed  is  essential" 


88.  New  Crlm.  Law,  n,  § 1156. 

89.  Rex  V.  Smith,  2  East,  P.  C. 
783.  See,  Craig  v.  S., 157  Ind.  574, 
€2  N.  E.  5. 

90.  S.  V.  Robinson,  29  Leu  Ann. 
364;  S,  v.  Ready,  44  Kan.  697.  As 
that  a  person  is  wrongly  designated. 
P.  V.  Hewner, 13  Cal. Ap.  768, 114 
P.  411. 

91.  Ante,  § 1001.  Henderson  v. 
S., 1 Ala.  Ap.  154,  55  So.  816. 

92.  And  see  Chappell  v.  S.,  52 
Ala.  359;  Traver  v.  S.,  72  Ark.  524, 
SI S.  W.  615;  P.  V.  Howard,  3  Cal. 
Ap.  36，  84  P.  462;  Blanton  v.  Com., 
22  Ky.  L.  515,  58  S.  W.  422;  Cun- 
ningham V.  S.  (Mis も 1900),  28  So. 
750;  S.  V.  DaviB,  28  Utah, 10,  76  P. 
705;  S.  V.  Lawler, 130  Mo.  366，  371, 
32  S.  W.  579;  S.  V.  Stinson, 124  Mo. 


447,  448,  27  S.  W. 1098;  S.  v.  Pais- 
ley, 36  Mont.  237,  92  P.  566. 

93.  Rex  V.  DonoUy,  2  East,  P. 
C.  715,  719.  The  kind  of  fear  need 
not  be  alleged  P.  v.  Clancy,  20 
Mont.  498,  52  P.  267;  S.  v.  Sanders, 
14  N.  D.  203,  206, 103  N.  W.  419; 
see  contra.  Slover  v.  Ter.,  5  Okla. 
506,  49  P.  1009. 

94.  2  East,  P.  C.,  783.  See  New 
Crim.  Law,  II,  § 1174;  Lampkin  v. 
S.,  87  Ga.  516  ；  Coffelt  r.  S.,  27  Tex. 
Ap.  608, 11 Am.  St  205;  Dill  v.  S.,  6 
Tex.  Ap.  113;  C.  V.  Donahue, 148 
Mass.  52 20  N.  E. 171; S.  v.  Brown, 
113  N.  C.  645， 18  S.  E.  51. 

95.  Kit  V.  S., 11 Humph.  167;  P. 
V.  Beck,  21 Cal.  385;  Stegar  v.  S.,  39 
Qa.  683,  99  Am.  D.  472;  Henderson 
7.  S., 1 Ala.  Ap.  154,  56  So.  816;  P.  v. 
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It  does  not  suffice  to  say  simply  taken  from  him" 

2.  "Against  his  Will."— That  it  was  against  his  will 
has  been  also  deemed  by  some  necessary  in  allegation. 
But  evidently,  in  this  part  of  the  indictment,  what  is  ade- 
quate in  larceny  is  so  also  in  robbery  ；  and  this  negation  of 
consent  can  be  required  only  where,  without  it,  the  terms 
of  a  statute  will  not  be  duly  covered.®®  Hence  it  has  been 
well  held  to  be  lumecessary"  And ~ 

3.  Ownership ~ must  be  alleged  and  proved,  precisely  as 
in  larceny.  So ~ 

4.  Value. 一 The  rules  in  larceny  ^  apply  also  to  value; 
but,  since  value  does  not  commonly  affect  the  pumshment, 
contrary  to  the  common  course  in  larceny  it  need  not  ordi- 
narily be  alleged  or  proved.'  - 

§ 1007.  The  Felonious  Intent— requires  the  same  allega- 
tions and  proofs  as  in  larceny* 


HoSing,  6  Cal. Ap.  752,  & 3  P.  204;  P. 
V.  Ah  Sing,  95  Cal.  654,  30  P.  796； 
Breckenbridge  v.  Com.,  97  Ky.  267, 
271, 30  S.  W.  634;  Smith  v.  S.,  82 
Miss.  793,  796.  35  So.  178;  S.  v.  Law- 
ler, 130  Mo.  366,  372,  32  S.  W.  979. 

96.  S.  V.  Lelghton,  56  Iowa,  595， 
9  N.  W.  896. 

97.  Kit  V.  S.,  supra. 

98.  Ante,  §  752a.  And  see  Chap- 
pell  V.  S.,  52  Ala.  359;  Archb.  Crim. 
PL  ft  Bv. (10th  Lond.  Ed.)  257,  re- 
ferring to  Rex  V.  McDaniel,  Foster, 
121.  128. 

99.  Terry  v.  S., 13  Ind.  70;  S.  v. 
LaChall, 28  Utah,  80，  77  P.  3;  S.  v. 
Patterson,  42  La.  Ann.  934,  8  So. 
529;  S.  V.  Kegan,  62  Iowa,  106, 17 
N.  W. 179  ；•  S.  V.  PreSBley,  91 Miss. 
377,  381, 44  So.  827;  P.  v.  Riley,  75 
Cal. 98, 16  P.  544;  S.  v.  Patterson, 
42  La.  Ann.  934,  82  So.  52 

1. New  Crim.  Law,  II.  § 1159 
(1);  P.  V.  Vice,  21 Cal.  344;  Smedly 
V.  S.,  30  Tex.  214;  Brooks  v.  P.,  49 
N.  Y.  436, 10  Am.  R.  398;  Crews  v. 


S.，  3  Coldw.  350;  S.  v.  Nelson, 11 
Nev.  834;  S.  r.  Ah  Loi,  6  Nev.  99;  P. 
r.  Nelson,  66  Cal. 77;  Clark  v. 
28  Tex.  Ap.  189, 1»  Am.  St  817;  Mc- 
GinnlB  v.  S., 16  Wyo.  72,  91 P.  936. 
Contra  by  statute,  S.  v.  Eddy,  46 
Ore.  625,  81 P.  941. 

2.  Vol. II,  §  488b  (23),  540,  541, 
567. 

3.  S.  V.  Perley,  86  Me.  427,  433, 
41 Am.  St  664；  30  A.  74;  S. 
Brown, 113  N.  C.  645, 18  S.  E.  61. 
See  C.  V.  White, 133  Pa.  182, 19  Am. 
St.  628, 19  A.  350;  S.  Brache,  6S 
Wash.  396, 115  P.  853;  P.  Chuey 
Ying  Git, 100  Cal.  437,  34  P.  1080; 
S.  V.  La  Chall, 28  Utah,  80,  77  P.  3; 
P.  V.  Stevens, 141 Cal.  488,  75  P.  62. 

4.  Reg.  V.  HemmingB,  4  Fost  ft 
F.  50;  Chappell  v.  S.,  62  Ala.  869： 
S.  V.  Hollyway,  41 Iowa,  200,  20  Am. 
R.  586;  S.  V.  SowlB,  Phillips,  N,  C. 
151; C.  V.  White. 133  Pa.  182, 19 
Am.  St.  628, 19  A.  360;  Henderson 
r.  S., 1 Ala.  Ap.  164,  55  So.  816：  8.  t. 
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§ 1007  a. 1. Declarations  of  the  Person  Robbed,— when 
of  the  res  gestae, &  are  admissible  in  evidence  ；  e  otherwise 
when  not  of  the  res  gestae.'^ 

2.  The  Identity— of  the  defendant  and  the  robber  must 
be  shown.® 

3.  Dying  Declarations ~ are  not  admissible.^ 

4.  The  Evidence ~ may  assume  other  forms; lo  as, — 

5.  The  Character  for  Honesty— of  one  jointly  indicted 
with  the  defendant,  yet  not  on  trial,  cannot  be  brought  for- 
ward by  him." 

6.  The  Declarations  of  Co-conspirators 一 are  within  the 
ordinary  rules  on  the  subject" 

7.  The  Tools  and  Fruits  of  the  Crime— may  be  intro- 
duced and  testified  to  the  same  as  in- other  offenses." 

§ 1008.  Attempts, ~ including  assaults  with  intent  to 
rob,  may  assume  various  forms;  but  the  procedure  requires 
no  speciaj  elucidations  in  this  place"    It  was  adjudged 


<MU,  21 Mont.  151, 63  P.  184;  S.  v. 
Fordham, 13  N.  D.  494, 101 N.  W. 

Keeton  v.  S.,  70  Ark«  168,  06  S. 
W.  645;  S.  V.  Regan,  62  Iowa,  106, 
17  N.  W. 179;  Smith  v.  S"  72  Neb. 
345, 100  N.  W.  806. 

5.  Ante,  §S  626-627.  633,  and 
places  there  referred  to. 

6.  S.  V.  Ah  Loi，  6  Nev.  99;  Rex 
T.  Wink,  6  Car.  &  P.  397. 

7.  Moses  V.  S.,  88  Ala.  78, 16  Am. 
78, 16  Am.  St  21, 7  So.  101. 

8.  C.  V.  TolUver, 119  Mass.  212; 
€.  V.  Fftgan, 108  Mass.  471.  Suffl- 
-clency  of  proof  of  Identity.  Lewis 
r.  8； 165  Ala.  83,  51 So.  808;  Booton 
T.  S.,  86  Neb.  114, 125  N.  W. 144. 

9.  Vol. II,  S 1207;  Rex  v.  Uoyd, 
4  Car.  &  P.  233. 

10.  Rex  V.  Wlnkworth,  4  Car.  ft 
P.  444;  P.  V.  Morrigan,  29  Mich.  4; 
<3.  r.  Watson, 109  Mass.  354;  Diis- 
coll V.  P.,  47  Mich.  413;  Clark  v.  S" 
28  Tex.  Ap. 189, 19  Am.  St  817; 


Odle  V.  S., 13  Tex.  Ap.  612;  S. 
Lucas,  67  Iowa,  501, 10  N.  W.  868. 

11.  Walls  V.  8., 125  Ind.  400. 

12.  Vol. II,  S 1248  (2)  ；  Clark  v. 
S.,  28  Tex.  Ap.  189, 19  Am.  St  817; 
S.  V.  Oreenwade,  72  Mo.  298. 

13.  P.  V.  Sansome,  84  CaL  449,  24 
P.  143;  P.  V.  Becker,  48  Mich.  43, 11 
N.  W.  779;  Rogers  v.  S.,  82  Tex.  Cr. 
447,  24  S.  W.  282;  S.  v.  Bulla,  89 
Mo.  595, 1 S.  W.  764;  P.  v.  CoIMm, 
64  Cal.  293,,  80  P.  847;  P.  v.  WMtr 
son,  43  Mich.  419,  6  N.  W.  464； 
Clark  V.  S.,  28  Tex.  Ap.  189, 12  S.  W. 
729, 19  Am.  St  817;  P.  t. 
Sullivan, 144  Cal.  471. 77  P.  1000;  S. 
V.  Balch, 136  Mo.  103，  37  S.  W.  808; 
P.  V.  Macklnder,  80  Hun.  40,  29  N. 
Y.  S.  842. 

14.  Ante,  §S  63,  6Sa»  71 et  seq., 
particularly  S§  84,  85,  89;  S.  v. 
Qlovery* 10  Nev.  24;  Taylor  v,  C"  8 
Bush,  508;  S.  V.  Barnett,  3  Kan.  250, 
87  Am.  D.  471;  HoUohan  v.  S.,  32 
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sufficient  in  allegation  to  say  that  the  defendant  and  another 
attempted  to  commit  robbery  by  attempting  to  take  by  force 
from  one  named  a  sum  of  money  belonging  to  a  certain  third 
person,  by  violence  to  his  person  putting  h\m  ifi fear  of 
some  immediate  injury  to  his  person;  and  then  specifying 
particular  acts  done.^*^ 

§ 1008  a.  In  Highway  Robbery,— it  suffices  to  charge 
that  on,  etc.,  at,  etc.,  "in  the  common  highway  of  the 
State, , ,  not  further  specifying  the  particular  highway,  the 
defendant  committed  the  felomons  act" 


Mo.  399;  C.  r.  Tanner,  5  BuBh,  316» 
318;  S.  V.  Craft,  72  Mo.  456;  S.  v. 
Breckenrldge,  83  La.  Ann.  310;  S. 
V.  Hamilton,  IS  Nev.  386. . 

15.  S.  V.  Montgomery, 109  Mo. 
645,  32  Am.  St  684, 19  S.  W.  221. 


And  see  S.  v.  Smith, 119  Mo.  439. 

16.  S.  V.  Wilson,  67  N.  C.  456. 
And  see 1 Hale,  P.  C.  685;  2  EasU 
P.  C.  784,  8  Chit  Crim,  Law,  806; 
S.  V.  Cowan,  7  Ire.  239;  S.  v.  An- 
thony»  7  Ire.  284. 


For  Rout,  see  Riot,  particularly  I  992;  Sabbath-Breaking,  see  Lordii 
Day;  Scold,  Bee  Common  Scold;  Scriptures,  Reviling,  see  Blasphemy 
and  Pro&neness;  Sedition,  see  Dir. 義 P.,  88  938-942;  Seduction  and  Al> - 
duction.  see  Stat  Crimes;  Self-Murder,  see  Suicide,  and  Dir. 義 TF, 
II  962-964;  Selling  Adulterated  Milk,  see  Stat.  Crimes;  Sellliis 
Liquor,  see  Stat  Crimes. 


CHAPTER  CLI 


SEPULTURE. 


Consult ― for  the  law  of  violating  sepulture,  New  Crlm.  Law,  II,  §§ 1188- 
1190.  For  the  Indictment,  etc"  Dir.  ft  F.,  §§  95 & -958.  And  see  the  Indexes 
to  this  series  of  books. 


§ 1009. 1. There  axe  various  Offenses 一 against  the 
rights  of  sepulture;"  as, 一 

2.  Executed  Felon. 一 If  one  employed  to  bury  the  body 
of  an  executed  felon  sells  it  for  dissection,  an  indictment 
will  be  good  at  common  law  which  alleges  this^"  Again, — 

3.  iLny  other  Person, ~ under  a legal  duty  to  bury  a 
corpse,  and  having  the  ability  refusing,  is  punishable  at 
common  law  on  an  indictment  charging  these  facts" 

§ 1010. 1. Robbing  the  Grave— of  an  interred  body  (not 
larceny  20) ig  the  most  frequent  of  these  offenses.  The  in- 
dictment simply  sets  out  the  facts,  with  the  name  of  the 
deceased  person.  If  on  a  statute,  the  statutory  terms  also 
should  be  followed" 

2.  Name. ~ If  the  deceased  was  an  unnamed  child,  the 
parents,  name  may  be  averred,  adding  that  it  "had  yet  no 
name  given  to  it. ， ，" 

§ 1011.  Defacing  Burying  Oronnds  or  Tombstones ~ is 

indictable  at  common  law  and  generally  under  statutes.  The 


17.  New  Crlm.  law,  I,  §§ 
(6),  506;  n,  §S 1188,  1189. 

18.  Dir.  &  F.,  §  956.  For  a  form 
and  Bomethlng  of  the  eyldence,  see 
Rex  V.  Cundick,  D.  &  R"  N.  P. 18. 

19.  See,  for  a  form,  &c.,  Reg.  v. 
Vann,  2  Den.  C.  C.  325,  831， 5  Cox, 
C.  C.  379. 

20.  New  CrInL  Law,  II,  §  780; 
ante,  725、  （2),  751 (5). 

21.  Archb.  Crlm.  PI.  ft  Ev. (10th 


Lond.  Ed.)  665  (19th  Ed.  996;  2 
Chit  Crlm.  Law,  35;  Dir.  ft  F.  § 
957;  Reg.  V.  Jacobson, 14  Cox,  C. 
C.  522;  P.  V.  Dalton,  58  Cal.  226; 
Reg.  r.  S-harpe,  Dears.  &  R 160,  7 
Cox,  C.  C.  214;  S.  V.  McClure,  4 
Blackf.  828;  S.  v.  Uttle, 1 Vt  831: 
P.  V.  OraveB,  5  Par.  Cr. 134;  Mc- 
Namee  v.  P.,  31 Mich.  473;  C. 
Cooley, 10  Pick,  37. 

Tate  V.  S..  6  Blackf.  110. 
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indictment  charges  the  facts,  varying  with  the  cases  and 
statutory  terms.*' 

§1012.  Other  Statutory  Offenses, — such  as  the  receiv- 
ing and  concealing  of  a  dead  body,"  the  removing  of  iV* 
etc.,  require  no  special  explanation  of  the  procedure. 

28.  C.  V.  Wellington,  7  Allen*       24.   C.  v.  Loring;  8  Pick.  870. 
299;  C.  V.  Vlall, 2  AUen.   612;       26.   C.  v.  Slack, 19  Pick.  804. 
PhUllps  V.  8.,  29  Tex.  226;  8.  v. 
WUflon.  94  N.  C. 1016. 


CHAPTEE  CLII 


SODOMY. 


Consult— for  the  law  of  this  offense,  New  Crlm.  Law,  11,  §§ 1191-1196. 
For  the  indictment  and  connected  Questions,  Dir.  41  F.,  §8  962-966.  And 
«ee  the  indexes  to  this  seMes  of  booka. 

§ 1013.  How  the  Indictment— should  be  will  appear  on 
a  consideration  of  the  offense,  stated  in  New  Criminal  Law. 
As  committed  with  a  man,  it  is  an  approved  form  to  aver 
that  on,  etc.,  at,  etc.,  the  defendant  "in  and  upon  one  X, 
then  and  there  being,  feloniously  did  make  an  assault,  and 
then  and  there  feloniously,  wickedly,  and  against  the 
order  of  nature,  had  a  venereal  affair  with  the  said  X，  and 
then  and  there  feloniously  carnally  knew  him  the  said  X, 
and  then  and  there  feloniously,  wickedly,  and  against  the 
order  of  nature  with  the  said  X  did  commit  and  per- 
petrate that  detestable  and  abominable  crime  of  buggery, 
not  to  be  named  among  Christians ノ，  2^  Some  of  this  is 
plainly  surplusage. 

§ 1014.  "Against  the  Form  of  the  Statutes" ~ concludes 
the  indictment  in  the  English  precedents.  The  statutes 
are,  consecutively,  25  Hen.  8,  c.  6  (afterward  made  perpet- 
ual), 9  Geo.  4,  c.  31, § 15,  and  24  &  25  Vict.  c. 100,  §  61. 
They  do  little  except  regulate  the  grade  of  the  offense  and 
the  punishment.  If  we  assume  that  25  Hen.  8  is  common 
law  with  118,27  still,  in  principle,  the  indictment  with  us, 
when  not  drawn  on  a  statute  of  our  own,  need  not  have  this 
<5onclusion.  ' 


26.  Archb.  Ciim.  PI. &  Ev. (10th 
ond.  Ed.)  485,  ^86  (19th  Ed.)  776; 
Dir  &  F.  S  963.  For  other  forms, 
fiee  2  Chit  Crlm.  Law,  48,  49;  Reg. 
V.  Allen, 1 Den.  C.  C.  864,  3  Cox, 
C.  C.  270;  Lambertson  v.  P.,  5  Par. 
€r.  200;  Rex  v.  Wiseman,  Fort,  91; 


Rex  V.  Audley,  8  How.  St.  Tr.  401, 
407;  C.  V.  Dill, 160  Mass.  536;  Cross 
V.  S" 17  Tex.  Ap.  476.  Definition. 
Com.  V.  Poindezter, 123  Ky.  720, 
118  S.  W.  943. 
27.   New  Crim.  Law,  I,  §  503  (1). 
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§ 1015. 1. Carnal  Knowledge. —"  In  every  indictment 
for  this  offense,  there  must  be  the  words  rem  habuit 
veneream  et  carnaliter  cognovit.^ 

2.  Name  of  Animal. ~ As,  where  the  offense  is  with  a 
man,  his  name  must  be  given;  2»  so,  where  it  is  with  an 
animal,  the  sort  of  animal  must,  at  least,  be  so  far  set  out 
that  the  act  will  appear  to  be  of  the  indictable  kind"  It 
has  been  ruled  in  England  sufficient  to  say  "a  certain  an- 
imal called  a  bitch ；,， "  in  Texas  it  may  be  "mare,  same  be- 
ing a  beast ノ， 

§ 1016.  "Buggery," ~ being  the  statutory  word  in  25 
Hen.  8,  c.  6，  was,  therefore,  indispensable  in  an  indictment 
on  11.33  If  we  accept  this  statute  as  common  law  with  us, 
the  same  consequence  will  follow  as  to  our  indictments 
thereunder. 

§ 1017.  Insufficient. 一 In  England  it  was  adjudged  to ひ 
indefinite  to  charge  against  two,  that  they,  in  a  certain  open 
and  public  place  called,  etc.,  frequented  by  divers,  etc.,  un- 
lawfully met  together  for  the  purpose  and  with  the  intent 
of  committing  with  each  other,  openly,  lewdly,  and  indecent- 
ly, in  the  said  public  place,  divers  nasty,  wicked,  filthy, 
lewd,  beastly,  unnatural,  and  sodomitical  practice,  and  then 
and  there  unlawfully  wickedly,  openly,  lewdly,  and  in- 
decently did  commit  with  each  other,  in  the  signt  of  divers 
of  the  liege  subjects,  etc.,  in  the  said  public  place  there  pass- 
ing, etc.,  divers  such  practices  as  aforesaid." 

§ 1018.  Evidence. ~ Where  this  offense  is  committed  on 
a  non-consenting  person,  who  becomes  a  witness,  it  appears 
that  his  early  complaints  may  be  shown  in  corroboration, 
the  same  as  those  of  the  injured  woman  in  rape"  If  such 
person  had  consented,  he  would  be  an  accomplice,  whose 


28. 1 Hawk,  P.  C.  ( Curw.  Ed.) 

p.  857,  §  2, 

29.  Ante,  § 1013. 

30.  New  Crim.  Law,  U,  f 1192. 

31.  Reg.  V.  Allen, 1 Car.  &  K. 
495. 

32.  Cross  V.  S.， 17  Tex.  Ap.  476. 


83.  Foster,  424;  2  Stark,  Crim. 
PI.  (2d  Ed.)  436. 

34.  Reg.  V.  Rowed,  3  Q.  B. 180., 
2  Gale  &  D.  518. 

35.  S.  V.  Gruso,  28  La.  Ann.  952; 
P.  V.  Swist, 136  Cal.  620,  6 &  P.  223. 
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testimony  would  fpr  this  reason  need  corroboration.^*  The 
defendant's  conduct  and  admissions  are,  of  course,  com- 
petent against  him.^^  Penetration  may  be  proved  by  cir- 
cumstances, not  necessarily  requiring  an  eye-witness.^®  If 
we  assume  emission  to  be  also  necessary  to  the  offense 严 
it  may  be  inferred  from  the  proofs  of  penetration,  and  other 
circumstance  s.*o 

§ 1018  a.  For  tbe  Attempt ~ to  commit  sodomy,  the  pro- 
cedure will  follow  the  rules  stated  under  the  title  At- 
tempt." 


36.  Media  v.  S.,  27  Tex.  Ap. 194, 
11 Am.  St  192;  Territory  v.  Ma- 
haffey,  3  Mont.  112. 

37.  C.  V.  Snow,  111  Mass.  411 ； S. 
V.  McDowell, 61 Wash.  398, 112  P. 
621. 

38.  Collins  S.,  73  Ga.  76;  Ter- 
ritory V.  Mahaffey,  supra;  Gross  v. 
S., 17  Tex.  Ap.  476. 


39.  New  Crlm.  Law, 11,  §§ 1127 
(2),  1131;  White  V.  Com., 115  Ky. 
473,  475.  73  S.  W. 1120,  24  Ky. し 
2346. 

40.  P.  V.  HodgMn,  94  Mich.  27. 

41.  And  see,  for  forms  of  indict- 
ment, &c..  Dir.  &  F.,  S§  964,  965,  2 
Chit.  Crlm.  Law,  60;  Reg.  v.  Allen, 
1 Car.  &  IC  496.   And  see  S. 
Place,  5  Wash.  773. 


CHAPTER  CLin 


SUBORNATION  OF  PBRJURY. 

Consult— for  the  law  of  thlB  offenBe,  New  Crim.  Law,  II,  || 1197-1199. 
ITor  Uie Indictinent,  etc^  Dir.  A  F"  966-969.  And  for  incidentals,  see 
the  indcaeft  to  this  series  of  books. 

§ 1019.  Only  in  Name ~ is  this  a  separate  offense  ；  being 
in  fact  a  particular  sort  of  perjury,  or,  in  some  way,  acces- 
sorial to  perjury"  It  is  so  even  when  punishable  by  stat- 
ute." 

§ 1020.  The  Indictment ~ follows  principles  stated  in  the 
title  Perjury."  It  must  allege  all  the  several  elements  of  a 
prima  facie  case.** 

§ 1021.  Actually  Committed ~ must  be  the  solicited  per- 
jury" Hence  the  indictment  must  aver  that  it  was*" 
So— 

§ 1022.  The  Evidence" _ must  sustain  this  averment" 
The  record  of  the  socilited  person's  conviction  is  not  alone 
adequate  against  the  suborner"  Nor,  again,  can  there  be 


42.  Ante,  §§  938,  939. 

43.  C.  V.  Smith, 11 Allen,  243, 
256,  257. 

44.  For  forms  for  subornation, 
see  Archb.  Crim.  PI. &  Ev. (lOthi 
Loud  Ed.)  575-577  (19th  Ed.)  886- 
887;  Dir.  &  F"  §  968;  Watson  S., 
5  Tex.  Ap. 11, 21; C.  v.  Slmth, 11 
Allen,  243.  The  precedents  in  Tre- 
maine  seem  not  to  be  within  the 
modern  definltlonB;  as  see  Rex  t. 
Tasborough,  Trem.  P.  C. 169;  Rex 
V.  Hlckley,  Trem.  P.  C. 171;  Rex  v. 
Hilton,  Trem.  P.  C. 174;  McClel- 
land V.  P"  49  Colo.  538, 113  P.  640; 
U.  S.  V.  Brace  (D.  C.), 149  F.  869. 

45.  lb.;  S.  V.  SlmonB,  30  Vt  620; 
U.  S.  V.  Wilcox,  4  Blatch.  393; 
Stewart  v.  S"  22  Ohio  St.  477;  P. 


V.  Robs, 103  Cal.  425,  37  P.  379; 
Thompson  v.  S.,  89  Wis.  263,  61 N. 
W.  565;  C.  V.  Lane, 157  Mass.  462， 
82  N.  E.  656;  S.  v.  Joaquin,  69  Me. 
218;  U.  S.  V.  Thompson, 12  Saw. 
438,  31 Fed.  Rep.  331; U.  S.  v. 
Dennee,  3  Woods,  39;  Stratton 
P.,  81 N.  Y.  629;  C.  V.  Stone^ 152 
Mass.  498,  25  N.  E.  967;  P.  v. 
Thomas,  63  Cal.  482. 

46.  New  Crim.  Law,'  H,  § 1056; 
ante,  §  938. 

47.  U.  S.  V.  Wilcox,  4  Blatch.  393. 

48.  Watson  v.  S.，  6  Tex.  Ap. 11, 
49. 1 Hawk,  P.  C.  (6th  Ed.  c  69， 

§ 10;  Archb.  Crim.  PI. &  E3v.  (19th 
Ed.)  887. 
50.   Rex  V.  Reilly, 1 Leaoh,  454. 
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a  conviction  on  such  person's  testimony  to  this  part  of 
the  case,  unless  it  is  corroborated." 

§ 1023.  New  Trial.— If  the  person  charged  with  the  snb- 
omation  is  tried  and  convicted,  and  then  the  one  charged 
with  the  perjury  is  acquitted,  the  former  will  be  entitled  to 
a  new  trial." 


61. p.  V.  Evans,  40  N.  Y. 1. But 
Bee  U.  S.  V.  Thompson* 12  Saw.  488» 
81 Fed.  Rep.  881; 8.  v.  ReiiBWlck, 
85  Minn. 19,  88  N.  W.  22. 

52.  MaybuBh  v.  C,  29  Qrat  867. 
A  suborner  is  not  an  accetwry  to 


the  perjury.  8.  v.  Justeien»  n 
Utah,  106,  99  P.  466. 

For  Sunday,  Bee  Lord's  Day; 
Swearing,  see  BUsphemy  and  Pro- 
fanenees;  Tax  and  Other  Rerenm 
Laws,  Bee  ir.  ft  F.,  ||  970,976. 


CHAPTER  CLIV 


THREATENING  LiE3TTERS  AND  OTHER  THRB2ATS. 


CoMult — for  the  law  of  tills  offense^  New  Crlm.  Law,  I,  S§  562,  563,  767 
(2)  ；  11,  407,  1200-1201a.  For  the  indictment  and  connected  questions. 
Dir.  &  F"  S§  976-980.  And  Bee  the  indexes  to  this  serleB  of  books. 


§ 1024.  A  Common  law  Indictment— for  this  offense  will 
seldom  or  never  be  required  in  practice,  so  none  will  be  here 
given.  For  tHough  the  wrong  we  are  considering  is  to 
some  extent  punishable  by  the  common  law,*^^  the  statutory 
indictment  is  so  much  more  convenient  and  effectual  that 
the  other  is  practically  unused  and  unknown. 

§ 1025.  The  Statutory  Indictment ~ will  vary  with  the 
terms  of  the  particular  enactment  on  which  it  is  drawn. 
Under  7  &  8  Geo.  4,  c.  29,  §  8  (re-enacted,  with  slight  varia- 
tions, in  24  &  25  Vict.  c.  96,  §  44),  to  punish  one  who  "shall 
knowingly  send  or  deliver  any  letter  or  writing  demanding 
of  any  person,  with  menaces,  and  without  any  reasonable 
or  probable  cause,  any  chattel,  money,  or  valuable  securi- 
ty," it  was  an  approved  form  to  say  that  on,  etc.,  at,  etc., 
the  defendant  '  *  knowingly  and  feloniously  did  send  to  one 
X  a  certain  letter,  directed  to  the  said  X,  by  the  name  and 
description  of  Mr.  X,  demanding  money  from  the  said  X, 
with  menaces,  and  without  any  reasonable  or  probable 
cause  ；  and  which  saia  letter  is  as  follows,  that  is  to  say, 
etc.  ；  setting  it  out  verbatim.** 


53.  New  Ciim.  Law,  II,  S 1201 
<1).  The  Indictment  must  allege 
the  name  of  the  party  threatened. 
S.  V.  Walte, 101 Iowa,  377,  70  N.  W. 
696. 

54.  Archb.  Crlm.  PI. &  Ev. (10th 
Ix)nd.  Ed.)  606.  For  other  forms 
under  various  Btatutes,  see  Dir.  & 
F"  §1  977,  979;  Reg.  v.  Braynell, 4 
Cox,  C.  C.  402;  Rex  v.  Wagstaff, 


Russ.  &  Ry.  398;  Reg.  v.  Robertson, 
Leigh  &  C.  483;  Robinson  v.  101 
Mass.  27;  C.  v.  Moulton, 108  Mass. 
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Rex  V.  Abgood,  2  Car.  &  P. 
Reg.  V.  Carruthers, 1 Cox,  C.  C. 
Reg.  V.  Flannery,  Jebb,  243; 
C.  V.  Murphy, 12  Allen,  449;  S.  v. 
. Young,  26  Iowa,  122;  C.  v.  Carpen- 
ter, 108  Mass. 16;  Buie  v.  8., 1 Tex. 
Ap.  68;  Biggs  V.  P.,  8  Barb.  647; 
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§ 1026.  Tenor  or  Substance. 一 It  is  perceived  that  within 
a  distinction  already  explained,**  the  letter  in  this  precedent 
is  set  out  by  its  'tenor,  not  its  mere  substance;  and  such 
method  appears  to  have  been  adjudged  essential"  Assum- 
ing this  view  to  be  just  in  principle,  it  does  not  follow  that 
the  same  form  of  setting  out  the  written  or  oral  words 
would  be  required  under  every  statute  against  the  employ- 
ment of  threats  for  a  wrongful  purpose.  Therefore  under 
some  of  the  statutes  the  substance  of  the  threat,  or  the 
simple  fact  that  the  prohibited  threat  was  made,  has  been 
held  adequate  in  allegation.*" 

§1027. 1. Following  the  Statutory  Terms,  ^^― the  in- 
dictment must  directly  allege  each  of  the  several  facts 
which  together  constitute  the  offense.^®  Under  a  statute 
requiring  the  threat  to  be  made  '  *  either  verbally  or  by  any 
written  or  printed  communication,"  it  was  held  that  these 


ions; 


because  there  might  be  a  threat  which  was  not  within 
them" 

2.    "Punishable  by  Law ノ, 一 In  an  indictment  for  accus- 


Reg.  V.  Jones,  2  Cox,  C.  C.  434, 1 
Den,  C.  C.  218;  Kistler  v.  S.,  64  Ind. 
400;  Hewitt  V.  Newburger, 141 N.  Y. 
538,  36  N.  E.  593.  And  see  Kessler 
V.  S.,  50  Ind.  229;  Lpngley  v.  S.,  43 
Tex.  490;  S.  v.  McCabe, 135  Mo. 
450,  37  S.  W. 123，  34  L.  R.  A. 127 
(Injury  to  reputation).  P.  v. 
Wickes, 112  Ap.  Dlv.  29,  98  N.  Y.  S. 
163  (threat  to  accuse  of  crime).  P. 
V.  Brennan, 121 Gal.  495,  53  P.  1098; 
Ohunn  v.  S., 125  Ga.  789,  64  S.  E. 
751;  Glover  v.  P.,  204  111.  170.  68  N. 
B.  464;  S.  V.  Walte, 101 Iowa,  377, 
70  N.  W.  696. 

55.  Vol. II,  §§  659-563;  ante,  SS 
178,  250,  403,  732,  789,  790,  808,  809, 
915,  916. 

56.  Rex  V.  Uoyd,  2  East,  P.  C. 
1122,  1124;  Tynes  v.  S., 17  Tex.  Ap. 
123. 


57.  C.  V.  Moulton, 108  Mass.  307, 
308;  C.  V.  DoruB, 108  Mass.  488;  C. 
V.  Goodwin, 122  Mass. 19;  S.  v. 
Young,  26  Iowa,  122;  C.  v.  Murphy, 
12  Allen,  449;  S.  v.  O'Mally,  48 
Iowa,  501; S.  V.  Stewart,  90  Mo. 
507;  C.  V.  Phllpot, 130  Mass,  59. 

58.  Rex  V.  Abgood,  2  Car.  &  P. 
436. 

59.  Rex  V.  Dunkley, 1 Moody, 
90;  S.  V.  Morgan,  8  Heisk.  262;  S. 
V.  Ullman,  5  Minn. 13;  C.  v.  Dyer, 
128  Mass.  70;  U.  S.  v.  Fero. 18  Fed. 
Rep.  901.  And  see  Gay  v.  S.，  3  Tex. 
Ap.  168;  S.  V.  Waite. 101 Iowa,  377, 
74  N.  W.  596;  Glover  v.  P.,  204 111. 
170,  68      E.  464. 

60.  Robinson  v.  C, 101 Mass. 
27,  28. 
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ing  one  of  a  crime  * 《 punishable  by  law, , ,  ao,  it  is  not  suffi- 
cient simply  to  cover  these  words  in  allegation,  but  the 
defendant  ，s  act  must  be  so  particularized  as  to  discloBe  its 
criminal  quality.*^ 

§ 1028. 1. Allegation  and  Proof  of  Intent— must  harm- 
onize; as,  if  that  averred  was  to  extort  money,  and  that 
proved  was  to  procure  the  delivering  up  of  a  bill  of  ex- 
change, the  proceeding  will  fail"  The  intent  charged  may 
be  inferred  by  the  jury  from  the  circumstances,  as  in  other 
cases"  Evidence  that  the  black-mailing  letter  was  sent, 
not  in  earnest  but  as  a  joke,  and  that  shortly  before  the  re- 
ceiver had  played  severe  jokes  on  the  defendant,  is  admissi- 
ble on  the  question  of  intent."  So, ― 

2.  Variance ~ should  in  every  respect  be  avoided" 

§1029.  Other  Instances ~ of  like  threats  from  the  de- 
fendant to  the  same  person,  or  confessions  of  them,  may,  to 
prove  the  intent  and  meaning,  be  shown." 

§1029  a.  The  Meaning ~^ of  the  threatening  language, 
and  whether  it  contains  the  threat  alleged,  is  in  a  case  of 


60a.  It iB  usually  Bufflcient  to 
describe  the  crime  accused  in  the 
language  of  the  statate  making  it  a 
crime.  (Hover  P.,  204  111.  170,  68 
N.  E,  464;  Strohm  v.  P" 160  HI.  582; 
43  N.  B.  622;  HouBelman  v.  P., 168 
m. 172,  48  N.  B.  804. 

61.  Mann  v.  S.,  47  Ohio  St  656. 
And  Bee  Elliott  y.  S"  86  Ohio  St 
318;  Brabham  v.  S" 18  Ohio  St  485. 
The  guilt  of  one  threatened  with  an 
accusation  of  crime  is  not  usually 
materisd  though  evidence  on  that 
question  is  sometimes  admiialble  on 
the  motive  of  accused.  Com.  v. 
Jones, 121 Mass.  57;  S.  v.  Goodwin, 
37  La.  Aniu  713;  Mann  v.  8.,  47 
Ohio  St  656,  26  N.  B.  226;  S.  ▼• 
Walte, 101 Iowa,  877,  70  N.  W.  696. 

62.  Rex  V.  Major,  2  East,  P.  C. 
1124. 


63.  Reg.  V.  Coghlan,  4  Post  ft  F. 
816.  And  Bee  March  v.  8"  8  Tex. 
Ap. 107;  Ay  cock  S"  2  Tex.  Ap. 
381;  P.  V.  Lovelees,  84  N.  Y.  S. 
1114;  P.  Y.  Hoffman, 126  Cal.  866, 
56  P.  856;  S.  •▼•  Walte, 101 Iowa, 
377,  70  N.  W.  696. 

64'.  NorrlB  v.  S"  96  Ind.  78,  4S 
Am.  R.  700. 

65.  C.  V.  Baoon, 186  Haas.  621； 
P.  V.  Jones,  62  Mich.  804,  28  N.  W. 
839;  C.  V.  Buckley, 148  Mass.  27， IS 
N.  B.  577. 

66.  Rex  Robinson,  2  East,  P. 
C.,1110, 1124;  Shlfflet  y.  C., 14  Orat 
652;  Reg.  V.  Cooper,  8  Coz»  C  C. 
647;  Aycock  y.  8"  2  Tex.  Ap.  881; 
Thrasher  v.  8，  8  Tex,  Ap.  2SL  See 
Reg.  V.  McDonnell, 6  Cox,  G.  C. 
158;  Reg.  V.  Kaln,  8  Car.  ft  P.  187; 
Glover  P.,  204  m. 170,  68  N.  E. 
464. 
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doubt  a  question  for  the  jury"  Ambiguous  words  may  be 
explained  by  parol"  And  the  jury  are  to  find  their  tnw 
meaning" 

§ 1029  b.  Other  Evidence. ~ The  evidence  may  assume 
various  other  forms,  but,  they  need  no  special  explanation" 


67.  S.  V.  Stewart,  90  Mo.  507,  2 
S.  W.  790;  Dunn  v.  S.,  48  Tex.  Or, 
25,  63  S.  W.  571. 

68.  S.  V.  Linthicum,  68  Mo.  66. 

69.  Reg.  V.  Hendy,  4  Cox*  C.  C. 
248;  Reg.  V.  Carrutherg, 1 Cox,  C 
C. 138;  Longley  v.  S"  43  Tex.  490. 
As  to  wbat  conBtltates  an  abusive 
letter  tending  to  provoke  a  breach 
of  the  peace,  see,  Peters  v,  8， 166 
Ala.  86.  61 So.  962, 


70.  C.  V.  Jones, 121 Mass.  67; 
Reg.  V.  Mlard, 1 Cox,  C.  C.  22; 
Haynle  v.  S.,  2  Tex.  Ap. 168;  Reg. 
V.  Kain,  8  Car.  ft  P.  187;  MltcheU 
V.  C"  76  Va.  856. 

For  Tippling-HouseB,  see  Stat 
Crimea,  and  Dir.  &  F"  M  817-822; 
Tolls'  Offenses  as  to,  see  Stat 
Crimes,  and  Dir.  F.,  | 暴 981-985,' 
Trades,  Offensive,  Bee  New  Grim. 
Law,  I,  §§ 118S-1144;  ante,  ||  876- 
877;  Dir.  ft  F.,  ||  827-881. 
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TREASON. 


§S        1030.  Introduction. 

1031- 1036.  The  Indictment. 

1036- 1039.  The  Evidence. 

1040, 1041.  Questlona  of  Practice. 

Consult— for  the  law  of  this  offense,  New  Crim.  Law,  II,  §S 1202-1265. 
For  tlie  Indictment  and  connected  qaestionB^  Dir.  A  F.,  S§  986-989.  And 
see,  for  multitudes  of  incidental  queatioiiB,  the  Indexes  to  this  series  of 
books. 

§1030.  How  Chapter  divided. ― We  shall  consider,  I. 
The  Indictment ；  11.  The  Evidence;  III.  Questions  of  Prac- 
tice. 

I.  The  Indictment. 

§ 1031.  The  Indictment ~ sets  out,  in  language  technical 
to  tms  offense,  yet  varying  in  detail  with  the  special  facts, 
the  several  elements  which  in  law  constitute  the  particular 
treason/ 1 

§ 1032.  Overt  Act. 一 One  of  the  most  important  allega- 
tions is  of  the  overt  act, ~ indispensable  always"  It  is  com- 
mon to  charge  it,  in  a  case  of  levying  war,  as  an  assembling 
of  the  traitors  arrayed  in  a  warlike  manner"  Each  parti- 
cular thing  done  by  each  one,  or  a  detail  of  the  evidence, 
is  not  required." 


71. For  forms  applicable  In  the 
"United  States,  for  the  several  trea- 
sons, see  Dir.  &  F.,  986-989  ；  for 
levying  war,  see  Archb.  Crim.  PI. & 
Ev. (10th  Loud.  Ed.)  492,  493,  (19th 
Ed.)  785;  2  Chit.  Crim.  Law,  79,  83; 
Rex  V.  Hamilton,  Foster,  5;  Reg.  v. 
Davitt, 11 Cox,  C.  C.  676;  Reg.  v. 
Gallagher, 16  Cox,  C.  C.  291;  Res- 
publlca  V.  Carlisle^ 1 Dall.  35.  And 


see  U.  S.  V.  Greathouse,  2  Abb.  U, 
S.  364. 

72.  Vaughan*8  Caae,  2  Salt.  684. 
See  New  Crim'.  Law,  n,  f§ 12S1- 
1234. 

73.  Archb.  ut  sup. 

74.  Foster,  220;  Respublica  v. 
Carlisle, 1 Dall.  36.  See  Rook- 
wood's  Case,  Holt,  683，  686; 
Vaughan'B  Case,'  supra. 
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§ 1033.  Names  of  Co-conspirators. ~ Where  co-conspira- 
tors  are  necessary  to  the  offense, 一 that  is,  others  than  those 
made  defendants, ~ their  names  if  known  should,  by  analogy 
to  other  cases,  it  appears,  be  given" 

§ 1034.  "Contrary  to  Allegiance,"— The  wrongful  act 
must,  to  constitute  the  offense,  be  contrary  to  the  defend- 
ant's duty  of  allegiance"  Hence  there  must  be  an  aver- 
ment that  it  was  so.  Commonly  this  allegation  is  made  a 
part  of  the  conclusion,  but  probably  its  location  in  the  in- 
dictment is  not  material." 

§ 1035.   "Traitorously" — we  have  seen  to  be  essential.^® 

II.  The  Evidence. 

§ 1036.  The  Evidence ~ in  this  offense  follows  in  general 
the  ordinary  rules,  requiring  no  special  explaiia|;ion  here" 
As  to ~ 

§ 1037.  "Two  Witnesses." ― In  treason  against  the 
United  States,  the  Constitution  forbids  a  conviction  "un- 
less op.  the  testimony  of  two  witnesses  to  the  same  overt 
act,  or  on  confession  in  open  court;" 抑 and  in  most  or  all 
of  our  States,  trials  for  treason  against  the  State  are  sim- 
ilarly regulated.  The  English, 1 Edw.  6，  c. 12,  §  22，8i  had 
simply,  where  there  was  no  plea  of  guilty,  directed  that 
the  defendant  should  be  "accused  by  two  sufficient  and  law- 
ful witnesses;"  under  which  provision  the  two  were 
adequate  though  testifying  to  different  overt  acts  of  the 
same  species  of  treason.  And  so  in  terms  was  7  Will. 3，  c. 


75.  Ante,  §  998  (3).  But  see 
ttnte^  f  225. 

76.  New  Crlm.  Law,  II，  § 1235. 

77.  Rex  V.  Cranburne,  IS  How. 
St  Tr.  221,  226-228;  Rex  v.  Tucker, 
Comb.  257.  And  see  Hanauer  v. 
Doane, 12  Wall.  347. 

78.  Vol. II,  §  534. 

79.  Reg.  V.  Davit 仁 11 Cox,  C.  C. 
«76;  U.  S.  V.  Mitchell, 2  Dall.  848; 
XT.  S.  V.  Hanway,  2  Wall.  Jr.  139; 


Respublica  v.  Malin, 1 Dall. 33; 
Home  Tooke'8  Case, 1 East,  P.  C. 
60,  69，  25  How.  St.  Tr. 1; Respublica 
V.  Carlisle, 1 Dall. 35;  Reg.  v.  Frost, 
9  Car.  &  P.  129. 

80.   New  Crlm.  Law,  H,  f 1214. 

81. In  connection  with  this,  are 
to  be  considered  5  &  6  Edw.  6,  c. 11, 
§ 12, 1 ft  2  Phil,  ft  M.,  c. 10,  § 11, 
and  7  Will. 8,  c.  3,  §  2.  Rex  v. 
Gahagan, 1 Leach,  42. 
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3"  It  is  perceived  that  the  rule  with  us  is  different* 
Again, 一 

§ 1038. 1. Other  Localities. ~ Within  limits  which  everjr 
intelligent  practitioner  will  nnderetand,  there  may  be  evi- 
dence of  things  done  in  other  localities  than  the  one  where- 
in the  offense  is  laid"  So, 一  • 

2.  Co-conspirators. ~ When  a  conspiring  between  the  de- 
fendants, or  between  them  and  others,  has  been  proved,** 
what  one  did  may  be  shown  against  the  rest.*^ 

§ 1039.  A  Co-defendant ~ in  an  indictment  not  on  trial, 
if  not  joined  also  in  the  one  being  tried,  may  testify  for  the 
defendant  in  the  latter" 

nX  Question  of  Practice. 

§ 1040.  Verdict.— A  special  finding  that  the  defendant 
was  present  among  traitors,  hallooing,  eao.,  yet  silent  as  to 
whether  or  not  he  was  consenting,  will  not  sustain  a  con- 
viction. The  omitted  fact  is  indispensable.*^ 

§1041.  Order  to  Restore  Money. ~ The  court  will  not 
order  the  restoration  to  the  prisoner,  before  trial,  of  money 
taken  from  him"  u it  constitutes  a  part  of  the  proofs" 


82.  High  Treason  Case,  J.  Kel. 
7,  9;  Stafford's  Case,  T.  Raym.  407; 
Lowick'8  Case,  Holt,  688;  Rex  v. 
Jellias, 1 BaBt,  P.  C. 180:  Thomas's 
Case, 1 Dy.  99b,  pi. 68;  Rex  v. 
Oahagan,  supra;  Tongas  Case,  J. 
Kel. 17, 18. 

83.  J.  Kel. 16,  83. 

84.  Vol. II,  t 1248. 

85.  Reg.  V.  Brlttain,  8  Cox,  C.  C. 
76;  Rex  V.  Stone»  6  T.  R.  526, 1 
Bast,  P.  C.  79,  99;  Reg.  v.  Frost,  9 
Car.  £  P.  129,  149. 

86.  U.  S.  Y.  Hanway,  2  WaL  Jr. 
189. 

87.  Rex  Y.  Huggina,  2  Ld.  Raym. 

1574,  ms. 

88.  Vol.  I,  §§  210-212. 


89.  Reg.  V.  Frost,  9  Car.  A  P» 
129. 

For  Trepass,  Forcible,  see  For- 
clble  Trespase;,  Trespass  to  LandB^ 
see  Dir.  ft ず" |  990-996;  Unlawful 
Assembly,  see  Riot,  &c.;  Unlicensed 
Business,  see  Stat  Crimes,  and  Dir. 
&  F"  §  996-1001;  Unlicensed  Liquor 
Selling,  see  Stat  Crimes;  Unll- 
censed  Lotteries,  see  Stat  Crimea; 
Unnatural  Crime,  see  Sodomy; 
Usury,  see  New  Crlm.  Law  and  Dir. 
&  F.;  Vagrancy,  Bde  Dir.  Ik  F、  || 
1004-1010;  Verbal  Slander,  see 
Libel  and  Slander;  Violation  of 
Sabbath,  see  Lord's  Day;  Voting; 
Illegal,  see  6Ut  Crimes;  Wacer, 
see  Stat  CrimM. 
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WAY. 

I 暴         1042.  Introduction. 

1043- 1049.  Indictment  and  Pleadings  for  Non-repair. 

1050- 1063.  Indictment  for  Obstructing. 

1054, 1056.  The  Brldence. 

1056, 1067.   QuestlonB  of  Practice. 

Consult ~ for  the  criminal  law  of  public  ways.  New  Grim.  Law,  II,  || 
1264-1287.  For  tlie  various  forms  of  indictment,  and  related  qaestlonB, 
Dir.  A  F，  §• 1011-1029.  And  see,  for  incidental  questions,  the  indexes  to 
this  series  of  books. 

§1042.  How  Chapter  Divided. ~ We  shall  consider,  L 
The  Indictment  and  Pleadings  for  the  Non-repair  of  a  Pub- 
lic Way;  II.  The  Indictment  for  obstructing  a  Public  Way; 
m.  The  Evidence  ；  IV.  Questions  of  Practice. 

I.  The  Indictment  and  Pleadings  for  the  No^f^-repair  of  a 

Public  Way. 

§ 1043.  Indictment. ~ Under  the  English  system  of  pub- 
lic ways,  complicated  by  prescriptive  duties  which  must 
be  averred  and  proved,  more  of  allegation  may  be  required 
than  under  our  simpler  statutory  provisions.  Under  either 
system,  a  prima  facie  case  must  be  shown.  It  the  duty  and 
the  corporate  body  whereon  it  rests  are  pointed  out  by  pub- 
lic law,  on  principle,  they  need  not  be  averred  ；  otherwise, 
they  must  be.  Beyond  this,  the  way,  its  inrafficient  condi- 
tion, and  the  neglect  of  the  defendant  therein,  must  be  set 
out  with  time  and  place,  all  expanded  with  due  particular-' 
ity.  As  to  which,  a  bridge  is  the  same  as  the  other  parts  of 
the  way More  particularly, 一 

90.  For  forms  and  general  <}oc-  v.  Devon,  4  B.  &  C.  770;  Reg.  v. 

trines,  see  Dir.  &       §§ 1011-1029;  Turweaton, 16  Q.   B. 109;    S.  v. 

Archb.  CrinL  PI. &  Ev. (19th  Ed.)  Northumberland.  46  N,  H. 156;  Reg. 

S70;  3  Chit.  Grim.  Law,  577;  Rex  v.  New  Sarum,  7  Q.  B.  941;  ^leg.  v. 

(1885) 
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§ 1044.  When  the  Duty  fo  Repair— is  not  fully  declared 
in  the  laws  which  the  court  judicially  knows,  it  must  be  dis- 
tinctly averred,  so  as  to  disclose  a legal  liability.®^  And  if 
such  liability  is  different  from  the  common  course  of  cus- 
tom or  law, 一 as,  if  the  defendant  is  a  private  person  or 
a  turnpike  corporation,  the  general  duty  of  repair  being  on 
the  town  or  county, ~ the  maimer  in  which  it  arose  must 
also  be  alleged" 

§ 1045.  In  the  Description  of  the  Way" ~ the  books  are 
not  in  all  respects  distinct  or  uniform  as  to  what  is  neces- 
sary. Pretty  plainly  the  width  need  not  be  stated  ；  •* 
neither  need  the  termini  are  often  given"  If  the  latter  are 
alleged,  they  must,  to  avoia  a  variance,  be  proved.^*  And 
other  things  of  thi  s  general  sort,  obvious  to  the  practitioner, 
will  require  attention.®^  So  the  origin  of  the  way,  or  the 
manner  of  laying  it  out,  is  not  essential ； but  the  simple 


SaintWll, 2.  Ld.  Raym.  1174  ；  Reg.  v. 
Waverton, 17  Q.  B.  562;  Reg.  v. 
Midville,  4  Q.  B.  240;  Cumberland 
V.  Rex,  3  B.  &  P.  354  ;  Reg.  v.  Den- 
ton, Dearsy  3, 18  Q.  B.  761, 14  Eng. 
1m  &  Eq. 124;  C.  V.  Newburyport 
Bridge,  9  Pick.  142;  C.  v.  Newbury- 
. port, 103  Mass.  129;  C.  v.  Spring- 
field, 7  MasB.  9;  S.  V.  Madison,  63 
Me.  546;  C.  v.  Central  Bridge, 12 
Cush.  242;  S.  V.  McDowell, 84  N.  C. 
798;  S.  V.  King,  3  Ire.  411;  Ham- 
mar  V.  Covington,  3  Met.  Ky.  494; 
Rex  V.  Stoughton,  2  Saund.  (Wms. 
Ed.)  157,  and  see  notes. 

91.  Rex  V.  Liverpool, 3  East,  86; 
Moore  v.  S.,  26  Ala.  88;  Rex  v. 
Auckland, 1 A.  &  E.  744, 1 Moody 
&  R.  286;  Rex  v.  St.  Pancras, 
Peake,  219.  And  see  Rex  v.  Scaris- 
brick,  6  A.  ft  E.  509, 1 Nev.  ft  P.  582; 
S.  V.  Davenport,  &c.  Ry.  47  Iowa, 
507;  S.  V.  McDowell, 84  N.  C.  798; 
Ward  y.  S.， 12  Lea,  469. 

92.  Hex  V.  Penderryn,  2  T.  R. 
613,  615;  S.  V.  New  Jersey  Turn- 


pike, 1 Harrison,  222;  Reg.  v.  Buck- 
nell.  Holt,  128;  S.  v.  King,  3  Ire. 
411;  Reg.  V.  Haughton, 1 Ellia  &  B. 
501, 18  Eng.  L.  &  Eq.  287;  Parkin- 
son V.  S.，  2  W.  Va.  589;  Rex  v. 
Machynlleth,  2  B.  &  C. 166;  s.  c 
nom.  Penegoes,  3*D.  &  R.  388.  See 
Byron  v.  8.,  35  Wis.  313. 

93.   And  see  post,  § 1051. * 

M.  S.  V.  Madison,  63  Me.  546. 
Contra,  Rex  v.  All  Saints,  Cas. 
temp.  Hardw.  106;  Rex  v.  Hatfield* 
Cas.  temp.  Hardw.  315. 

95.  C.  V.  Newbury,  2  Pick.  51; S. 
V.  Newfane, 12  Vt.  422;  Rex  v. 
Haddock,  Andr.  137,  145. 

96.  S.  V.  Northumberland,  46  N. 
H. 156;  Rex  v.  St.  Weonard's,  6 
Car.  &  P.  582;  Rex  v.  Great  Can- 
field,  6  Esp.  136. 

97.  Rex  V.  Gamlingay, 1 Leach, 
528,  8  T.  R.  513;  Reg.  v.  Steventon, 
1 Car.  &  iC  55;  Rex  v.  Harrow,  4 
Bur.  2090;  S.  v.  Dover, 10  N.  H.  394; 
Reg.  V.  Dotfleld,  Car.  &  M. 151. 


1046-1048 


Way 


1887 


averment  is  sufficient  that  it  is  a  public  highway  duly  estab- 
lished" In  England,  where  there  are  many  sorts  of  public 
ways,  it  is  common  to  say  that  the  one  in  question  is  a  foot- 
way, a  way  for  horses,  or  the  like;  but  it  is,  at  least,  doubt- 
ful whether  so  much  particularity  is  necessary"  and  in 
reason  it  would  seem  not  to  be  with  us.  Yet  this  sort  of 
description,  if  made,  must  be  proved.^  A  bridge  in  a  pub- 
lic way  may  be  described  in  a like  general  manner.* 

§ 1046.  Place. ~ Where,  to  render  the  defendant  liable, 
the  way  must  be  in  a  particular  town  or  other  locality  less 
than  the  county,  such  place  must,  in  addition  to  the  general 
venue,  be  averred; 

§ 1047.  The  Condition ~ of  the  way,  that  it  needs  repair, 
and  where  and  wherein,  must  be  stated,  and  with  reason- 
able particularity.^  Yet,  for  example,  the  number  of  feet 
out  of  repair  in  a  bridge  need  not  be  given.* 

§ 1048.  Neglects  by  Official  Persons, ~ required  by  law  to 
keep  public  ways  in  repair,  are  a  species  of  non-feasance  in 
office,  the  principles  regulating  the  procedure  for  which 
have  been  already  considered/'  Some  cases  are  cited  in  a 
note.7 


98.  S.  V.  Raymond,  7  Post.  N.  H. 
888;  Aapindall  v.  Brown,  3  T.  R. 
265;  Reg.  V.  Turweston, 16  Q.  B. 
109. 

99.  Rex  V.  Hatfield,  Cas.  temp. 
Hardw.  315.  See  Allen  v.  Ormond, 
8  East,  4;  Reg.  v.  Lordsmere, 15  Q. 
B.  689;  Reg.  v.  Turweston, 16  Q.  B. 
109.  But  see  Reg.  v.  Salnthill, 2  Ld. 
Raym.  1174.  1175. 

1.  Rex  V.  Lyon,  Ryan  &  Moody, 
N.  P.  151; s.  c.  nom.  Rex  v.  Lynn, 1 
Car.  &  P.  527;  Rex  v.  St.  Weon- 
ard's,  5  Car.  &  P.  579;  S.  v.  Strong, 
26  Me.  297;  Reg.  v.  Sturge,  3  Ellis 
&  B.  734. 

2.  Reg.  V.  Saintiff,  6  Mod.  255; 
S.  V.  Mllo,  32  Me.  57;  Reg.  v.  Adder- 
bury  East  5  Q.  B. 187.  But  see 
Malone  v.  S.,  61 Ala.  55. 


3.  '  Rex  V.  Upton-on-Severn,  6^ 
Car.  &  P.  133;  C.  v.  North  Brook- 
fleld,  8  Pick.  463;  Rex  v.  Splller, 
Styles,  108,  3  Sal ヒ 77. 

4.  Reg.  V.  Stretford,  2  Ld.  Raym. 
1169;  S，  V.  Canterbury,  8  Fost.  N. 
H. 195;  Rex  v.  Upton-on-Severn,  6 
Car.  &  P.  133;  S.  v.  Milo,  32  Me. 
55;  Reg.  V.  Waverton,  2  Den.  C.  C. 
340,  5  Cox,  C.  C.  400,  8  Eng.  L.  & 
Eq.  344. 

6.  Reg.  V.  Sainthill, 2  Ld.  Raym, 
1174,  1175, 1 Salk.  359. 

6.  Ante,  §  819  et  seq. 

7.  Nowlln  V.  S.,  49  Ala.  41; Mas- 
sure  V.  S.,  36  Tex.  377;  S.  v.  Mathis, 
30  Tex.  506;  S.  v.  Forrest,  30  Tex. 
503;  Sennett  v.  S., 17  Tex.  308;  S. 
V.  McMurrin, 1 Ind.  44;  Dormar  v. 
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§ 1049.  The  Pleadings. ~ In  England,  there  are  defenses 
to  the  indictment  for  non-repair  not  permissible  tinder  not 
guilty,  but  requiring  a  special  plea.®  This  is  so,  for  exam- 
ple, in  some  cases  wherein  a  parish,  obligated  "of  common 
right"  to  repair,  would  defend  itself  by  casting  the  duty  on 
another.  But  defenses  of  the  kinds  liable  to  arise  in  this 
country  are,  it  is  . believed,  by  the  English  practice,  allow- 
able under  not  guilty"  Certainly,  in  principle,  they  are; 
and  our  Americaia  books  disclose  little  if  any  peculiar  prac- 
tice of  this  sort  in  our  courts. 

n.   The  Indictment  for  Obstructing  a  Public  Way. 

§ 1050.  The  Indictment ~ avers,  with  due  particularity, 
that  on,  etc"  at,  etc.,  in  a  common  highway  there,  the  de- 
fendant did  things  which  it  specifies  to  the  obstruction  of 
the  way.  If  on  a  statute,  it  covers  also  the  statutory  terms. 
And  in  other  respects  it  is  drawn  after  the  rules"  for 
imisance.12 


S.,  31 Ark.  49;  S.  v.  Hageman, 1 
Green,  N.  J.  814. 

8.  A  reference  to  some  of  the 
cases  may  be  convenient;  but .  not 
in  all  of  them,  where  the  special 
plea  was  resorted  to,  was  It  even 
supposed  to  be  necessary,  nor  do  all 
represent  the  true  modern  doctrine. 
Rex  V.  Terrel,  Comb.  812;  Reg.  v. 
Ely,  4  Cox,  C.  C.  281;  Rex  v.  Bride* 
kirk, 11 East,  804;  Reg.  v.  Aflhby 
Folvllle, 10  Cox,  C.  C.  269;  Rex  v. 
Hammersmith, 1 Stark.  357. 

9.  Anonymous, 1 Vent  256, 8  Salk. 
392;  Rex  v.  St.  Andrews, 1 Mod. 
112;  Rex  V.  Homesey, 12  Mod. 13; 
Rex  V.  Eastrington,  5  A.  &  E.  765, 
1 Nev.  &  P.  193;  Rex  v.  Nottlng- 
liam,  2  Lev.  112;  Reg.  v.  Baraolds- 
wick,  4  Q.  B.  499. 

10. 1 Rus8.  Crimes  (5th  Eng. 
Ed.)  497  et  seq.;  Rex  v.  Norwich, 1 
Stra.  177,  181;  Rex  v.  Taunton,  St. 


Mary,  3  M.  &  S.  466;  Rex  y.  Brown, 
11 Mod.  273. 

11.  Ante,  ；§  861-867. 

12.  For  forms,  and  the  general 
doctrine  regulating  them,  see  Dir. 
&  F"  SS 1012-1016,  1021,  1024,  1026, 
1027;  Archb.  Crim.  PI. A  Br.  (lOtb 
Lond.  Bd.)  640    (19th   Ed.)  966; 
Thompson  v.  S.,  20  Ala.  64;  S. 
Lemay, 13  Ark.  405;  S.  v.  Grand 
Trunk  Ry.  59  Me.  189;  S.  v.  Went- 
worth,  37  N.  H. 196;  Wood  y.  S,  6 
Ind.  433;  S,  v.  Close,  35  la.  570;  Rex 
V.  Baxter,  Trem,  P.  C. 196;  Rex 
Russell, 6  B.  A  C.  566;  Rex  v.  Rus- 
sell, 6  East,  427;  C.  v.  Gowen,  7  Mass. 
378;  C.  V.  Wentworth,  Brightly,  318; 
C.  V.  Goodnow, 117  Mass.  114;  C. 
Belding, 18  Met. 10;  Rex  v.  Wright, 
1 A.  &  E.  434;  C.  V.  Bakeman' 105 
Mass.  53;  C.  v.  Klllian, 109  Mass. 
34る， 12  Am.  R.  714;  Reg.  v.  Burrell, 
10  Cox,  C.  C.  462;  Reg.     Train.  2 
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§ 1051.  The  Description  of  the  Way— is  in  substance  the 
same  as  stated  in  the  last  sub-title"  The  termini  need  not 
be  given; "  but  if  given,  they  must  be  proved."  The  lay- 
ing out  need  not  be  averred;  to  say  that  it  was  a  public  way 
suffices"  Whether  the  name  of  the  street,  if  it  has  one, 
or  other  like  designation,  to  individualize  the  transaction,  is 
necessary  to  be  alleged,  like  the  name  of  a  man  or  the  species 
of  an  animal  injured,  would  seem  to  be  a  question  on  which 
usage  differs.  It  is  required  by  some  of  the  authorities." 
And  there  is  good  sense  in  this  view" 

§ 1052.  The  Obstruction— should  be  set  out  with  reason- 
able distinctness,  showing  a  substantial  interfence  with  pub- 


B.  &  S.  640;  Reg.  v.  Holroyd,  2 
Moody  &  R.  339;  C.  v.  Gloucester, 
110  Mass.  491;  Rex  v.  Harvey, 
Trem,  P.  C. 197;  Rex  v.  H.  P.  Trem, 
P.  C. 196;  Reg.  V.  Bradord,  Bell, C. 

C.  268,  8  Cox,  C.  C.  309;  Reg.  v. 
Hadfleld,  Law  Rep. 1 C.  C.  253, 11 
Cox,  C.  C.  574;  Reg.  v.  Belts, 16  Q. 
B. 1022;  C.  V.  Alger,  7  Cuflh.  63;  C. 
V.  Knowlton,  2  Mass.  530;  S.  v.  Bell, 
5  Port  366;  S.  v.  Beckman»  57  N  H. 
174;  Reg.  V.  Mutters,  Leigh  &  C. 
491, 10  Cox,  C.  C.  6;  Gregory  v.  C" 
2  Dana,  417;  C.  v.  Walters,  6  Dana, 
290;  C.  V.  Hicks,  7  Allen,  673;  S.  v. 
Mead,  27  Vt  722;  S.  v.  Tomlinson* 
77  N.  C.  528;  S.  v.  Clemens*  38  Iowa, 
257;  S.  V.  Bacon,  40  Vt  456;  S.  v. 
Vermont  Central  Rid.  27  Vt  103; 
S.  V.  Baltimore,  etc.,  Rid., 120  Ind. 
298,  22  N.  E.  307;  Laroe  v.  S.,  30 
Tex.  Ap.  374;  S.  v.  Narrows  I.  Club, 
100  N.  C.  477,  6  Am.  St.  618,  5  S.  B. 
411;  Bailey  v.  C.，  78  a. 19;  S.  v.  Hoi- 
man,  29  Ark.  58;  C.  v.  Chase, 127 
Mass.  7;  S.  V.  Chesapeake,  etc.  Ry. 
24  W.  Va.  809;  Wabash,  etc.  Ry,  v. 
P., 12  Bradw.  448;  Riley  v.  S.,  95 
Ind.  446;  S.  v.  Turner,  21 Mo.  Ap. 
324;  S.  V.  EdenB,  86  N.  C.  622;  S.  v. 
Beckman,  57  N.  H. 174;  S.  v.  Fleet- 
wood, 16  Mo.  448;  C.  V.  Rowe, 141 
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Mass.  79;  C.  v.  Lagorlo, 141 Mass. 
81, 6  N.  E.  546  ；  Cornell  v.  S.,  7  Bax. 
520：  S.  V.  Boyd.  86  N.  C.  634. 

13.  Ante,  8 1046. 

14.  Rex  V,  Haddock,  Andr.  137. 
146;  Rex  V.  Hamond, 1 Stra.  44; 
Matthews  v.  S,,  25  Ohio  St  536;  S. 
V.  Hume, 12  Ore.  133. 

15.  Reg.  V.  Botfleld,  Car.  &  M. 
151;  Reg.  V.  Fisher,  8  Car.  &  P. 
612. 

16.  Anderson  v.  S" 10  Humph. 
119;  S.  V.  Collins,  38  Tex.  189;  S.  v. 
Gilbert,  73  Mo.  20. 

17.  S.  V.  Hogan,  31 Mo.  340;  Cox 
V.  S.,  3  Blackf.  193;  S.  v.  Stewart 
66  Ind.  555;  S.  v.  Withrow,  47  Ark. 
551, 2  S.  W. 184;  S.  V.  Grumpier,  88 
N.  C.  647. 

18.  See  further,  on  the  general 
subject  of  this  section,  Rex  v. 
Downshlre,  4  A.  &  E.  232,  5  Nev.  & 
M.  662;  Reg.  v.  Sutrge,  3  Ellis  &  B. 
734,  26  Eng.  L.  &  Eq. 171; S.  v. 
Graham, 16  Rich.  310;  S.  v.  Junker, 
37  Tex.  478;  Nichols  v.  S.,  89 
Ind.  298;  S.  v.  Eastman, 109  N.  C. 
786, 13  S.  E, 1019;  Palatka,  etc.  Rid. 
V.  S.,  23  na,  546, 11 Am.  St.  395，  3 
So.  158;  S.  V.  Smith, 100  N.  C.  550, 
6  S.  E.  251. 
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lie  rights"  If  it  is  an  encroachment  by  a  building,  what 
particular  part  was  placed  in  the  way  need  not  be  stated*® 
But  it  is  too  loose  to  say  that  the  defendant  erected  there- 
on "  a  number  of  wooden  sheds  and  buildings,  one  hundred 
feet  in  length  and  sixteen  feet  in  breath." 21 The  length 
and  width  of  the  obstruction,  or  the  part  of  the  way  ob- 
structed, need  not  be  averred.^*  If  there  is  to  be  an  order 
of  abatement,  the  location  must  be  set  out  within  rules  al- 
ready specified"  But  otlierwise  the  exact  part  of  the  road 
need  not  be  mentioned." 

§1053.   Proceedings  other  than  by  Indictment ~ are  in 

some  the  States  provided  for  obstructions  to  public  ways.^* 

in.   The  Evidence. 

§ 1054.  Proof  of  Way. 一 That  a  way  is  commonly  used 
by  the  public  is,  in  general,  prima  facie  evidence  of  its  be- 
ing a  public  way  lawfully  established;  ^®  but  to  this  doc、 


19.  S.  V.  Baker,  58  Ind.  417; 
Giardina  v.  Greenville,  70  Miss.  896, 
13  So.  241. 

20.  S.  V.  Atherton, 16  N.  H.  203. 

21.  C.  V.  Hall, 16  MasB.  240.  "A 
certain  impediment,  to  wit,  a large 
quantity  of  logs,  sticks,  brushwopd, 
and  dirt,  did  erect  and  cause  to  be 
erected,"  etc.,  is  good.  Thompson 
V.  S.,  20  Ala.  64. 

22.  S.  V.  Day,  52  Ind.  483;  Rex 
V.  East  Lidford,  Say.  301;  Reapub- 
lica  V.  Arnold'  3  Yeates,  417. 

23.  Ante,  §  866  (3);  Wood  v.  S., 

6  Ind.  433.   And  see  Rex  v.  Knight, 

7  B.  &  C.  413, 1 Man.  &  R.  217. 

24.  Matthews  v.  S.,  25  Ohio  St. 
536.  See  further,  as  to  the  subject 
of  this  section,  Justice  v.  C"  2  Va. 
Cas.  171; S.  V.  Clemens,  38  Iowa, 
267;  S.  V.  Portland,  etc.  Rid.,  58  Me. 
46;  S.  V.  Collins,  38  Tex.  189;  S.  v. 
Graham, 15  Hich.  310;  Cox  v.  S.,  3 
Blackf.  193;  S.  v.  Lord, 16  N.  H. 
357. 


25.  Pettinger  v.  P.,  20  Mich.  336; 
Crosby  v.  Gipps, 19  111.  309;  San 
Benito  v.  Whitesldes,  51 Cal.  416; 
S.  V.  Hayden,  32  Wis.  663;  Higgina 
V.  Grove,  40  Ohio  St  621;  Miller  v. 
S.,  72  Ind.  421; S.  v.  Sweeney,  33 
Minn.  23;  S.  v.  Cotton,  29  Minn 
187. 

26.  C.  V.  Hicks,  7  Allen,  573: 
Golahar  v.  Gates,  20  Mo.  236;  Kim- 
brough  V.  S., 10  Humph.  97;  Mc- 
Whorter  v.  S.,  43  Tex.  666;  Reg.  7. 
East  Mark, 11 Q.  B.  S77;  Reg.  v. 
Chorley, 12  Q.  B.  515;  Holleman  v. 
C,  2  Va.  Cas.  135;  C.  v.  Belding, 13 
Met 10;  Johns  v.  S., 104  Ind.  557,  4 
N.  B. 153;  S.  V.  Davis,  27  Mo.  Ap. 
624;  S.  V.  Schwin,  65  Wis.  207,  26  N. 
W.  568;  P.  V.  Loehfelm, 102  N.  Y. 
1, 5  N.  E.  783;  Michel  v.  S.， 12  Tex. 
Ap.  108;  Berry  v.  S., 12  Tex.  Ap. 
249;  Hall V.  S., 13  Tex.  Ap.  269. 
And  see  Shelby  v.  S., 10  Humph. 
165.  But  this  sort  of  evidence  does 
not  sustain  an  averment  that  it  Is  & 
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trine  there  are  familiar  qualifications,?  So,  prior  judicial 
proceedings,  conclusively  or  presumptively  establishing  the 
way,  or  proving  its  existence,  may  be  shown.^®  If  it  has 
never  been  used,  its  existence  cannot  be  proved  by  parol" 

§ 1055.  Other  Questions of  evidence  may  arise,  but 
they  involve  no  principles  requiring  special  elucidation" 

IV.   Questions  of  Practice. 

§ 1056.  The  Staying  of  Judgment— for  the  defendant 
to  abate  the  nuisance,  and  the  imposing  of  a lighter  sentence 
on  his  doing  it  voluntarily,  have  already  been  explained" 

§ 1057.  Other  Questions of  practice  have  arisen,  but 
either  they  have  found  a  place  in  other  connections,  or  they 
are  not  of  general  interest. 


"public  road,  lawfully  eetabllshed 
and  classified  as  a  first-class  road." 
Meuly  V.  S.,  3  Tex.  Ap.  382. 

27.  Golahar  v  Gates,  supra;  S. 
V.  Strong,  25  Me.  297;  Anderson  v. 
S., 10  Humph.  119;  S.  v.  Sturdi- 
vant, 18  Me.  66;  S.  v.  0'Laughlin» 
19  Kan.  504.  See  C.  v.  Belding, 13 
Met. 10. 

28.  Reg.  V.  Hallam,  24  Law  T. 
109,  29  Eng.  L.  &  Eq.  200;  Blolget 
V.  Royal  ton, 14  Vt.  288;  Reg.  v. 
Haughton, 1 Ellis  &  V.  501, 18  Eng. 
L,  &  Eq.  287;  Rex  v.  Whitney,  V 
Car.  &  P.  208;  Reg.  v.  Hickling,  7 
Q.  B.  880;  O'Dea  v.  S.， 16  Neb. 
241; S.  V.  Ramsey,  76  Mo.  398.  See 
S.  V.  Weimer,  64  Iowa,  243,  20  N. 
W. 171. 

29.  Harrington  v.  P.,'  6  Barb. 
607;  S.  V.  Cardwell,  Busbee,  246; 


Day  V.  S., 14  Tex.  Ap.  26.  See  S. 
V.  Gilmanton, 14  N.  H.  467;  S.  v. 
Spainhour,  2  Dev.  &  B&t  547;  C.  v. 
Belding, 13  Met. 10;  Thompson  v. 
S.,  20  Ala.  54;  McWhorter  v.  S.,  43 
Tex.  666;  S.  v.  Glass,  42  Iowa,  56; 
Chicago  V.  Wright,  69  111.  318; 
Cemetery  Association  v.  Meninger, 
14  Kan.  312;  Mankin  v.  S.,  2  Swan, 
Tenn.  206. 

30.  Sullivan  v.  S.,  52  Ind.  309; 
C.  V.  Belding, 13  Met. 10;  Reg.  v. 
Lordsmere, 15  Q.  B.  689;  C.  v. 
Franklin, 133  Mass.  569;  Reg.  v. 
Berger,  1894, 1 Q.  B.  823. 

31.  Ante,  §  870;  Rex  v. 
JC^outhampton,  2  Chit.  216;  Reg.  v. 
Ciueworth,  Holt,  339;  Rex  v.  Lough- 
ton,  3  Smith,  575;  Rex  v.  Llncombe, 
2  CLH.  214.  And  see  Rex  v.  Chedln- 
fold,  Oas.  tempt.  Hardw.  159. 
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The  Figuses 一 indicate  the  section  and  paragraph,  the  letters  (i,  il 
and  ill)  the  volume. 

The  Italic  Lines ~~ and  tha  word  "full"  denote  that  the  reader  is  to 
turn  to  the  body  of  the  book  and  look  along  the  section-heads  for  the 
minuter  contents. 


ABATE,    (See  Nuisance.) 

indictment  does  not,  on  death  of  Indorser, 11, 693  (4)  ；  on  Judgment  to, 
nuisance,  defendant  to  be  present,  i,  275  (3). 
ABATEMENT,    (See  Plea  in.) 

Plea  in,  full, li,  791-793. 

what  certainty  in  plea, 1, 327,  328;  when  plead  in,  ii,  730;  how,  li, 

749,  750;  no  arrest  of  Judgment  for  matter  in,  ii,  1285  (2). 
how  allege  nuisance  In  indictment  for, 11， 866;  voluntary,  mitigates 
punishment,  li,  870;  sentence  to  abate,  ii,  871. 
ABATEMENT  OF  NUISANCE,    (See  Abate— Nuisance. ) 

how  allegation  for, 1, 372  (4). 
ABBREVIATIONS,  in  Indictment  and  record, 1, 343,  345  (3). 
ABDUCTION,  locality  of  prosecution  for,  i,  54  (2)  ；  alleging  age  In,  ii, 
557  (1). 

ABORTION,  woman  as  witness  to,  on  self,  ii,  1173  (4). 

"ABOUT,"  hour,  in  burglary,  alleged  under  word,  iii, 131 (2). 

ABROAD,  offence  may  be  committed,  by  one  here,  i，  53,  57  (4)  ；  stealing, 

indict  here,  i,  59  (2). 
ABSCONDING,    (See  Escape.) 

Of  prisoner  serving  sentence,  full, 11, 1382-1385. 
ABSENCE,  at  crime,  presumpUon  from,  ii， 1061  (2). 
ABSENCE  OP  MOTIVE,    (See  Intent.) 

The  presumptions  from,  full,  il,  1107. 
ABSENT,  how,  when  prisoner  is,  i,  269  (3)  ；  when  prosecuting  officer  is, 
i,  280. 

ABSENT  WITNESS,    (See  Witness.) 

Using  former  testimony  of,  full,  ii,  1194-1206. 
ABSTRACT  LAW,  not  lay  down  the,  to  Jury, 11, 978  (4). 
ABSTRACT  PROPOSITION, .  though  correct,  not  permissible  in  charge  to 

Jury, 11, 978  (4),  111, 604  (1);  whether  fatal,  li,  980 Z»  (2). 
ABSURD,  allegation  of  time, 1, 404. 
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ABUSE,    (See  Cabnal.) 

not  permitted  to  counsel, li,  975a  (1). 
ABUSE  OP  FEMALE,    (See  Rape.) 
ACCESSORIAL  RECEIVING,  of  stolen  goods,  111,  980. 
ACCESSORIES,  in  mayhem,  iii,  854. 
ACCESSORY  AFTER,  where  Indict, 1, 58  (3). 

ACCESSORY  BEFORE,  where  indict,  i,  58  (1);  how  charge,  i,  332  (6). 
ACCESSORY  AND  THE  LIKE, 

Procedure  against,  full,  iii,  1-15;  namely,  pleading,  2-11;  evidence, 
12-15. 

ACCESSORY  AND  PRINCIPAL,    (See  Pbincipal.) 

Joining,  in  indictment,  ii，  467  (2). 
ACCOMPLICE,  ACCOMPLICES,    (See  Accessory  and  the  Like.) 

As  witnesses,  full, ii， 1156-1172. 

afi  complainant  before  inferior  magistrate, 11, 719  (2). 
as  witness  on  trial  of  accessory,  lii, 15  (1, 2). 
as  witness  in  bribery,  iii, 127  c. 
ACCOMPLICE'S  WIFE,  whether  testimony  of,  corroborative,  ii， 1170  (1). 
ACCURATE  AND  FULL,  should  be  judge's  charge  to  jury,  ii,  980. 
ACCUSATION, 

Proofs  to  cover  entire,  full, i, 127-129. 
The,  before  inferior  magistrate,  full,  ii,  716-727. 
no  punishment  without,  i,  79,  80;  constitutional  right  to  know  nature 
and  cause  of,  i，  88;  no  constitutional  trial  without ~~ what,  i, 110a 
(4)  ；  on  what,  officer  arrest  without  warrant,  i, 182  (2). 
ACCUSED, 

Right  of  one,  as  to  counsel,  full, i,  309-313. 
ACQUIESCENCE, 

Defects  in  indictment  cured  hy,  full, 11, 705-707  a. 
in  defective  complaint  before  magistrate,  ii,  721 (2). 
ACQUITTAL,  prisoner  entitled  to,  If  evidence  for  prosecution  fails,  il， 
961 (2)  ；  whether  and  when  judge  may  direct, li，  977  (1) ； when 
ordered  of  Joint  defendant,  to  make  him  witness, 11, 1020  (3),  1021; 
not  impair  rights  of  accomplice  witness,  U, 1164. 
ACQUITTED  DEFENDANTS,  whether,  pay  costs, 11, 1317  (1). 
ACQUITTED  AS  INSANE,  proceedings  on,  111, 687  6. 
ACT,  ACTS,    (See  Criminal ~ Many Overt.) 

in  locality  other  than  personal  presence, 1, 53;  part  in  each  of  two 
counties,  i,  54  (1)， 56;  nature  of,  as  to  allegation  of  intent,  ii,  524; 
of  the  res  gestae,  ii,  1085  (2). 
done  with  criminal  intent,  when  attempt,  Hi,  71 (1). 
averring  the,  in  attempt,  111, 86  (2)，  88,  91 (1), 92. 
of  one  conspirator  as  proof  against  another,  ill,  229. 
how  set  out  the,  in  indictment  for  nuisance,  ill,  865. 
ACT  OF  CONSPIRACY, 

How  allege,  in  indictment,  full,  iii,  205,  206. 
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ACT  OF  COURT,  not  prejudice  party, 1, 120  (2);  how  state,  in  record, 11, 
1349. 

ACT  OP  OBSTRUCTION,  averring.  In  resisting  officer,  lii,  889. 
ACTING  IN  OFFICE,    (See  Offices). 

as  proof  of  official  character,  ii, 1130,  1131. 

averment  that  officer  was,  In  resisting  or  assaulting  him,  ill,  886. 
ACTION,  more  than  one  needless,  not  permitted, 1, 468  (2),  note. 
ACTS  OP  BAWDRY,  in  proof  of  bawdy-house,  ill,  115, 116  (1). 
ACTS  NOT  CHARGED,  proof  of,  in  disorderly  house,  ill, 281 (1). 
ACTS  OF  PARTIES,  how  state,  in  record,  ii,  1349. 
ACTS  IN  A  SERIES,  repetitions  of  time  and  place  in  alleging, 1, 412. 
ACTS  OP  THIRD  PERSONS,  in  evidence,  ii,  1249. 
ADDITION, 

Doctnne  of,  full, li,  671-675  a. 

no  proof  of,  needed,  ii,  687  (2)  ；  how  object  to  wrong,  or  want  of, 
11, 740  (2),  791 (4). 
ADDRESS,  ADDRESSES,  what  the,  of  warrant, 1， 187  (2),  188;  order  of 

the,  to  Jury,  and  how,  ii,  962-964,  967-982  a, 
ADDRESSING  PRISONER,  at  sentence, 11, 1296. 
ADEQUACY,  of  evidence  of  accomplice, 11, 1169,  1170. 
ADEQUATE  PRESUMPTIONS,  difltinguished  from  concluslye,  ii,  1099, 
1100  (2). 

ADJECTIVE,    (See  Needless  Adjective.) 
ADJOINING  COUNTY,  how  allege  offence  In,  i，  (2). 
ADJOURNMENT,  ADJOURNMENTS,  of  trial,  Ii,  966  d;  care  of  Jury  dur- 
ing, U,  993;  permitting  separations  at, li,  996,  996;  verdict  during; 
II, 1001  (4);  how  record  as  to,  ii,  1352. 
"ADMINISTER,"  in  indictment  for  poisoning,  lii,  646  (3). 

other  instances,  iii,  646  (6). 
ADMISSION,  ADMISSIONS,    (See  Confession.) 

Conduct  and  extrajudicial,  as  evidence,  full, 11， 1247-1264. 

Judicial,  as  evidence,  full,  ii,  1254  a-1262. 

by  plea  of  guilty,  ii,  795  (2);  contradict  alibi  by,  li,  1068;  otherwise 
rebutting,  i, 1069;  contrary  to  dying  declarations,  ii,  1209  (3);  dis- 
tinguished from  confessions,  ii,  1217  (1). 

ADMISSIONS  OP  COUNSEL, 

evidence  by,  in  perjury,  iii,  933  l>  (1),  note. 
ADOPTION,  English  by,  i,  347  (1). 
"ADULTERATED," 

in  indictment  for  passing  counterfeit  coin,  iii,  259  (6). 

ADULTERY,  wife  refusing  to  complain  of,  i,  232  (2);  whether  conviction 
for,  on  indictment  for  r&Re,  i,  419,  lii,  956;  bill  of  particulars  in, 
ii,  645  (3). 

conspiracy  falsely  to  charge  with,  iii,  241 (2). 
ADULTERY  OR  FORNICATION,  how  indictment  for  living  In, 1， 687  (2). 
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ADVANTAGE, 

How  take,  of  duplicity  in  indictment,  full, 1, 442,  443. 

of  misjoinder,  i,  449  (8). 
ADVERB,  in  averring  offence, 11, 556  (3),  658  (2). 

what  the,  In  perjury,  Hi,  922. 

AFFfaCTION,  testimony  to  manifestation  of,  ii, 1178. 
AFFIDAVIT,  AFFIDAVITS, 

Setting  out  charge,  before  inferior  magistrate,  full, II,  716-727. 
for  change  of  venue,  i，  73  (3)  ；  for  fugitive  from  Justice, 1, 222  (2) ； 
false,  to  defraud,  indictment  for,  ii,  535  (3)  ；  for  continuance,  ii, 
961a  (2). 

how  aver.  In  perjury,  ill, 911 (3),  912  (3),  916,  note,  921;  how  prove 
Hi,  933  Cf  and  note. 

AFFINITY,  when  ceases, 1, 314  (2),  il, 901;  disqualifying  petit  Juror,  ii, 
901 (2-5). 

AFFIRMATIVE  AVERMENT,  may  sufficiently  contain  a  negative,  U, 
641 (6). 

AFFRAY, 

Procedure  in,  full,  ill,  16-30. 

how  Interfere  in,  i, 166  (2，  3), 170  (2),  note;  how  officer  suppress,  i, 
183  (4)  ；  breaking  doors  to  arrest  for,  i, 197,  198;  how  keep  person 
arreBted  for,  i,  213,  214  (1);  allege  only  county  In  indictment  tor, 1, 
374;  how  specific  the  indictment  for, 11, 527  (2);  whether  separate 
trial  for, 11, 1023. 

In  fighting  duel,  111,  303. 
**AF0RE3SAID,"  in  alleging  county,  i,  379;  in  Indictment,  refers  to  what, 

ii,  612. 
"AFORETHOUGHT," 

word„  in  Indictments  for  murder,  Hi,  499,  540-647,  564,  574,  675. 
AFTER  SWORN,' 

Objecting  to  furors,  full,  ii,  946-949 
AFTER  VERDICT,    (See  Verdict.) 

correcting  errorg  as  to  jury,  ii,  949  ft. 
AGAINST  EVIDENCE,  new  trial  where  verdict  is, 11, 1278. 
"AGAINST  FORM  OP  STATUTE,"    (See  Conclusion.) 

Where  conclusion  must  &e，  or  not,  full, 11, 602«607 二 

must  be  repeated  in  each  count,  i,  429;  what  words  equlTalent  to,  ii, 
603;  colonial  or  British,  il, 604. 

whether  necessary  in  Indictments  for  champerty  and  maintenance, 

iii,  155. 

not  where  new  punishment  provided  for  old  offence,  111, 499  (2). 

not,  in  indictment  for  murder  In  first  degree,  111,  565. 

where  statute  prescribes  a  value,  iii,  717. 

whether  In  indictment  for  rape,  lit,  9 BO. 

whether  indictment  for  sodomy  concludes,  111，  1014. 
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"AGAINST  THE  PEACE," 

Whether  and  when  indictment  must  conclude,  full, ii,  648-652  a. 
repeated  in  each  count,  i,  429;  Indictment  omitting,  quash,  ii,  772  (4), 
note. 

essential  in  indictment  for  barratry,  iii,  99  (2). 
"AGAINST  HER  WILL," 

in  indictment  for  rape,  iii,  951. 
"AGAINST  HIS  WILL," 

whether,  in  indictment  for  forcible  trespass,  ill, 390  (2). 

in  Indictment  for  larceny,  iii,  752  a. 

in  robbery,  iii,  1006  (2). 
AGE,    (See  Immatube.) 

alleging,  with  participle,  ii,  627  (1) ； exempting  from  Jury  service  not 
disQualifieB,  ii,  926  (2). 

in  violating  Lord's  day,  ill, 818  (1). 

how  aver,  in  indictment  for  rape,  &c.,  iii,  954. 

whether  aver,  in  attempt  to  rape,  iii,  976  (3). 
AGB  OF  FBMALB, 

not  necessary  in  laying  assault  with  Intent  to  ravish,  iii,  82. 

whether  aver  and  prove,  in  rape,  iU,  954  (1). 
AGE  OF  MALE, 

whether  aver,  in  rape,  iii,  954  (2). 
AGENT,  no  arrest  by,  i, 186  (2);  for  returning  fugitive  from  justice, 1, 

221 (1), 222  (3,  6);  how  allege  thing  done  through,  i,  332  (3); 
offence  by,  as  to  variance,  U,  488 d  (2). 
AGGRAVATED  ASSAULTS  AND  BATTERIES, 

Indictment  for,  full,  iii,  63-64. 
AGGRAVATING  MATTER,  in  Indictment,  I,  417-420, 11, 479  (1);  defect- 
ively laid,  how  treat  at  sentence,  ii,  1333. 
AOGRAlVATION, 

of  assault,  Iii,  658;  of  homicide,  iii,  541,  564,  ftc. 
AGREEMENT,  AGREEMENTS,  effect  of,  in  criminal  cause,  i， 126  (3); 
how  charge  corrupt.  In  the  alternative,  ii,  591 (4)  ；  as  to  dispoBltlon 
of  case,  ii,  1254a  (5). 
AGREEMENT  WITH  ACCOMPLICE,  nature  of  the,  ii,  1164. 
AGREEMENT  OF  JURY,  judge  not  to  coerce  an,  ii,  982. 
AGREEMENTS  ON  PACTS,  effect  of,  ii,  1254a  (4). 
AIR  UNWHOLESOME, 

indictment  for  nuisance  of  rendering,  iii,  877  a. 
ALIA  ENORMIA,    (See  Other.) 
ALIAS  DICTUS,  when  and  how,  ii,  681. 
ALIBI,    (See  Rebuttal.) 

Doctrine  of,  full, 11, 106M068. 

special  charge  on, 11, 980  (4). 
ALIEN,  ALIENS, 

Jury  for  trial  of,  full, 11, 927-930. 
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ALIEN,  ALLESQ— Continued, 

same  as  citizens,  i. 100 o  (3);  cannot  be  grand  Juror,  U,  851 (1, 2)， 

884  (1) ； or  petit, 1, 923;  how  object  to  grand  Juror  as, 11, 8S4. 
ALL  OF  A  CONFESSION,  admissible  when  part  is, 11, 1241;  same  of 

admisBion, 11, 1247  (2). 
"ALL,"  "DIVERS,"  persons,  in  conclusion  for  nuisance,  ill, 862  (3). 
ALL  ON  EACH  COUNT,  a  modem  En«rlish  form  of  sentence,  i" 1830. 
AIAj  the  pacts,  conBUtntlng  the  crime;  allege,  ii,  509  (1), 623  (3). 
ATJi  ISSUES,  circumstantial  eyldence  good  in,  ii， 1074. 
ALL  THE  JURORS,  present  at  verdict,  ii,  1003. 
ALLEGATION,  ALI^GATIONS,   (See  Conjunctive.) 

Oonstitutional  guarantees  as  to,  full, i,  96-112. 

All  essential  in,  must  he  proved,  full, i, 127-129. 

no  conviction  without,  i,  418, 11, 517-519;  acquittal  for  defective, 
il, 977. 

ALLEGATION  INADEQUATE,  fl8  avoiding  duplicity, 1, 440. 
ALLEGATION  OF  INTENT, 

The,  full, 11, 521-526. 
ALLJSOATION  OF  KILLING, 

repeating,  needless  in  manslaughter,  ill,  536. 
ALLBGA'tlON  OP  PLACE, 

Formalities  in,  full, i,  376-385. 
ALLEGE  EXCUSE,  how,  where  name  unknown,  il,  680. 
ALLEGED, 

Proof  of  crime  not,  full,  il,  1120-1129. 
ALLEGIANCE,  (See  "Coi^traby  to.") 

Indictment  for  seducing  from,  iii,  76  (1). 
ALTERING, 

word  "alter"  In  indictment  for  forgery,  ill, 426  (4). 

how  charge.  In  forgery,  lii,  419,  426  (4)，  442  (2). 

of  forged  bank-bills,  iii,  446. 
ALTERING  MARK,  on  animal,  how  indictment  for,  ii,  629  (2),  note. 
ALTERING  RECOGNIZANCE,  effect  of,  i,  264 i  (3). 
ALTERING  SENTENCE,  ii,  1298. 
ALTERNATIVE,  sentence  In  the,  il,  1307. 
ALTERNATIVE  CLAUSES,  indictment  on, 1, 434-436,  il,  686. 
ALTERNATIVE  EXPRESSIONS,  (See  "Ob.") 

In  indictment,  full,  ii,  585-592. 

in  indictment  for  forgery,  iii,  438-440. 
AMBASSADOR.    (See  Embassador.) 

AMBIGUITY,  how,  in  indictment, 1, 325  (4),  354-366,  ii,  489,  510  (2),  612. 
AMBIGUOUS,  charge  to  Jury  sbould  not  be,  ii,  980  a. 
AMBIGUOUS  INSTRUMENT, 

how  charge,  in  forgery,  ill,  418  a. 
AMBIGUOUS  WORDS,  in  threatening  letters,  lii,  1029  a. 
\MEND  BY,  something  to,  in  amending  record,  ii,  1343. 
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AMENDABLE  INDICTMENT,  amended,  not  quashed,  ii,  771 (4). 
AMENDING  VERDICT, 

Law  and  practice  of,  full, li, 1013,  1014. 
AMENDMENT,  AMENDMENTS,  ii,  (See  Altering  Sentknci>— Statutes 
OF  Jeofails " Withdrawal  and  Substitution.) 

0/  indictment,  full, 1, 96-98,  ii,  708-711. 

limitation  of  right  of,  i, 124;  of  plea,  by  withdrawal  and  substitution, 
1, 124, 11, 747;  of  Jurat, 1, 231 (2);  of  complaint,  i,  234  (1)， il, 721 
(1) ； in  search-warrant,  i,  245  (3)  ；  whether  presence  of  prisoner 
at,  i,  269  (1);  of  Indictment  and  record  distinguished, 11, 706  (1)； 
how  make, 11, 706  (2);  in  Information,  how,  ii,  714  (1),  715;  of 
complaint  before  magistrate,  il, 721 (1) ； whether,  to  plea  In  abate- 
ment, il, 793  (4);  in  docket  entries  and  record,  ii， 1298,  1342  (2)- 
1345;  form  of  making,  ii,  1345;  clerk  not  make,  to  record  on  cer- 
tiorari, li,  1380;  of  writ  of  certiorari,  ii,  1380. 
AMENDMENT  OF  VERDICT,  how,  il,  1013;  may  be  presumed,  il, 
1015a  (2). 

AMENDMENTS  AND  JEOFAILS,  distinguished,  li,  705  (2). 
AMERICAN  JURIST,  Metcalfs  article  from  the,  ii,  635  (1),  and  note. 
AMICUS  CURIAE,  (See  Appeal.) 

who,  and  what  may  do,  i，  308;  move  to  quash,  U,  759  (2)  ；  how  in- 
terfere in  impanelling  grand  jury,  ii，  877  (1). 
ANCESTRY, 

Insanity  of,  in  evidence,  iii,  675  (2). 
"AND,"  "OR," 

Rules  for  each  of  these  toords  in  indictment^  full,  ii,  585-592. 

"and,"  i,  347  (3);  "and,"  without  "then  and  there," 1, 408;  where 
"or"  In  statute, 1, 436， 11, 484  (2),  586. 
ANIMALS,  (See  Wild  Animals.) 

how  describe.  In  larceny  indictment,  iii，  706,  708,  709. 
ANIMUS  FURANDI, 

how  allege,  in  larceny,  iii,  698  a. 
ANNO  DOMINI,  how,  in  indictment,  i,  346. 
"ANOTHER"  offence,  in  a  subsequent  count,  i,  430.  431. 
ANOTHER  BREAKING, 

proof  of,  in  burglary,  iii, 153  (2). 
ANOTHER  BURNING, 

proof  of,  In  arson,  Iii,  53  (8). 
ANOTHER  COUNTY,  how  allege  offence  in,  i，  382 
ANOTHER  COURT,  pendency  of  cause  in,  delaying  trial, li，  950(1  (1). 
ANOTHER  CRIME,  (See  Crimk— Offence. ) 

Whether  proves  and  presumption  from  defendant's  commUsion  of, 
full,  il,  1120-1129. 
. proof  of,  to  contradict  alibi, 11, 1068. 

in  cheat  and  false  lyretences,  iii,  189;  conspiracy,  Iii,  235  (2);  coun- 
terfeiting, 111, 261 (2),  270  (2);  disorderly  house,  ill, 279  (2);  dis- 
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ANOTHER  CRIME— Continued. 

turbing  meetings,  ii,  288;  embezzlement,  111, 327  (4);  forgery,  ill, 
428,  472  (2);  homicide,  ill, 628  (3);  attempt  to  kill,  lii,  645  (5), 
662:  larceny,  ill,  750;  libel  and  slander.  111, 801 (2);  malicious  mis- 
chief, iii,  848  (4);  offensive  trades,  ii,  876;  rape,  ill,  966;  receiying 
stolen  goods,  iii,  990;  threatening  letters.  111,  1029. 

ANOTHER  FIGHT, 

proof  of,  in  assault  to  kill,  111/ 662. 

ANOTHER  INDICTMENT,  (See  Indictment.) 
not  quash  for  pendency  of, 11， 770. 

ANOTHER  OCCASION,  inadmissible  to  show  evidence  on, 11, 1070  (3). 
ANOTHER  OFFENCE,  whether  fugitive  from  justice  put  on  trial  for, 1， 
22"  (2,  3). 

ANOTHER  PERSON,  showing  guilt  In,  inadmissible, 11, 1070  (2). 
ANOTHER  STATE,  no  common-law  right  to  arrest  offender  escaped  to, 
1, 219  (1). 

ANOTHER  TRANSACTION,  (See  Criminal  Transactions.) 

proof  of,  when  admissible,  i,  460  (2). 
ANSWER,  the,  to  plea  of  former  conviction  or  acquittal, ii，  810  (3). 
ANSWER  OVER, 

Whether,  on  demurrer,  full, li，  781-786. 

to  plea  to  Jurisdiction,  ii,  736  (3);  after  plea,  ii,  754-757. 
ANTAGONISTIC  DEFENCES,  separate  trial  to  defendants  when,  ii, 
1019  (2). 

ANTECEDENT,  to  what,  a  word  will  be  referred,  i,  355,  512. 
ANTECEDENT  UNCERTAIN,  in  allegation  of  place, 1, 379  (2);  of  time 
and  place,  i,  414. 

ANYTHING  TO  SAY?  whether  ask  prisoner,  at  sentence,  ii,  1293;  how 
record  as  to,  ii,  1358.  , 

APPEAL,  prisoner's  presence  on, 1, 277  (4)  ；  amicus  curiae  on,  i,  308; 
whether  from  conviction  before  magistrate, li,  723;  no,  for  convic- 
tion as  to  former  jeopardy,  ii,  821 (2)  ；  as  giving  Jury  trial, 11, 893 

(2)  ,  894;  clogging,  when  unconstitutional,  ii,  894  (2);  given  by  In- 
terpretation of  constitution,  ii,  894  (3);  as  a  method  to  rehearing, 
li,  1264，  1268  (3);  whether,  by  State,  il, 1272;  right  of,  not  bars 
writ  of  error,  U, 1370. 

APPEARANCE,  (See  Abbest "~ Magistrate.) 

how  defendant's,  secured,  i,  30-34,  225  et  seq.,  265  et  seq.,  il,  950  a 

(3)  ;  necessity  of,  and  how, 1, 267,  268;  cures  prior  irregularities, 
il, 950  a  (3)  ；  enforcing,  against  corporation,  ii,  950  a.  (3). 

APPEARANCE  BOND, 

Doctrine  of  the,  full, i,  264-264  e. 
APPEARANCE  DAY,  whether  charge  ball  after,  gone  by, 1, 264/  (2,  3). 
APPELLATE  COURT,  distinguished  from  trial  court,  as  to  granting  new 
trial,  ii,  1274. 
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APPOINTMENT, 

Of  prosecuting  officer,  full, 1, 279-286. 
APPOINTMENT  OF  COUNSEL, 

For  prisoner,  full, 1, 303-306. 
APPREHENSION,    (See  Abbest.) 
APPROVEMENT,  (See  Aooompuce.) 

Doctrine  of,  full, 11, 1156-1168. 
APPROVERS,  (See  Accomplice.) 

statute  against  admitting,  as  witnesses,  U, 1163. 
ARBITRATOR,  whether  may  be  Juror,  ii，  902  (2),  904. 
ARGUE,  (See  Counsel—Tkial. ) 

right  of  counsel  to, 1, 313. 
ARGUING  LAW,  to  Jury,  by  counsel, ii,  986. 
ARGUMENT,  Illegitimate,  not  permitted  counsel,  ii,  976  a,  975  5. 
ARGUMENTATIVE,  allegation  not  be,  il, 508;  charge  to  jury  should  not 

be,  ii,  980  a. 
ARRAIGNMENT, 

Doctrine  and  practice  of  the,  full, 11, 728-733  h. 

the, 1, 37;  whether,  after  change  of  venue,  i,  74  (2);  prisoner  to  be 
present  at  the, 1, 268;  grand  Jury  amend  indictment  at,  ii,  709; 
the  several  steps  stated,  ii,  728-732;  necessity  and  waiver  of, 
ii,  733;  refusing  or  unable  to  plead,  ii,  733  a;  asking  prisoner  how 
he  will  be  tried, 11, 733  J>;  whether  record  must  show  an, 11, 
1354  (2). 
ARRANGEMENTS. 

Within  the  court-room,  full, H,  952,  959. 
ARRAY,  (See  Challenge.) 

challenge  to  the, 11, 876  (3),  878  (1).  932a  (2)，  934  (1). 
ARREST,  (See  Second  Abbbst— Wabbant. ) 
Lata  and  practice  of  the,  full, i， 155-218. 

first  step  In  criminial  cause, 1， 30，  31; when  and  how,  by  bail, i，  249 
and  note;  how  warrant  of,  name  unknown,  ii,  679;  whether  exclude 
confessions  of  persons  under,  il， 1238  (3)  ；  avoiding,  as  evidence, 
11, 1260;  after  escape,  or  condition  of  pardon  broken, 11, 1382-1385  ； 
when  ball  has  proved  insufficient,  ii,  1386. 
ARREST  OF  JUDGMENT,  (See  Motion  in  Abbest.) 
The,  full, ii， 1282-1288. 

one  Qf  the  steps  in  a  criminal  cause,  i,  42;  prisoner's  presence  on  mo- 
tion in, 1, 277  (1);  joinder  of  separate  offences  of  same  nitture,  no 
objection  in,  i,  424;  whether,  for  duplicity,  i，  443  (4)  ；  no,  on  ac- 
count of  former  jeopardy,  il,  813;  for  miBdoings  of  grand  Jury,  ii, 
887-889;  not,  for  errors  as  to  petit  Jury,  ii,  949  (3)  r  for  part  of  de- 
fendants in  conspiracy,  ii,  1038  (3)  ；  motion  for,  supersedes  new 
trial, 11, 1268  (3)  ；  when  prisoner  move  in,  ii,  1293;  not  for  de- 
fectively laid  aggravating  matter,  ii,  1333;  right  of,  not  bars  writ 
of  error,  ii,  1370. 
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ARREST  WITHOUT  WARRANT, 
Doctrine  of,  tall,  i， 164-184. 

statutes  extending  right  of,  constitutional, i, 184. 
ARRESTED  PERSON, 

HoiD  treat  and  keep,  full, i, 163,  210-212. 

Hoto  dispose  of,  full, i,  213-218. 
ARRESTING,  on  search-warrant,  i,  209  (2). 
ARRESTS  IN  HOUSE, 

as  evidence  of  bawdy-house,  lii, 117  (1). 
ARRIVE  AT  VERDICT,  how  Jury, li,  998a  (3). 
ARSON, 

Procedure  for,  full,  ill,  31-53;  namely,  indictment,  33-49;  evidence, 
50-63. 

compelling  election  in,  i,  459  (5)  ；  whether  allege  value  in,  ii,  540 
(3);  how  aver  place  In,  ii,  573  (4);  "set  fire  to,"  'Tmrn,"  in  Indict- 
ment, ii，  613  (2). 

preparations  for,  ill, 53  (7),  note. 

odors  of  oil  In  vicinity,  ill, 53  (7),  note. 

premiseB  and  ownership,  ill, 37  (3),  note. 
ARTIFICE,  in  obtaining  confession,  ii,  1226  (1). 
AS  OF  COURSE,  writ  of  error  awarded  with  us,  ii,  1362  (2). 
"AS  FOLLOWS,"  meaning  of,  in  Indictment, 11, 559  (3). 
"AS  TRUE," 

In  indictment  for  possessing  with  intent  to  pass,  iii,  464  (2). 
ASLEEP,  confession  uttered  by  one,  ii,  1230. 
ASLEEP  DURING  TRIAL,  Juror  not  be,  ii,  994  (2). 
ASSAULT,  (See  Assault  and  Battery.) 

how  indictment  charge,  i,  82;  is  breach  of  peace, 1， 183  (5)  ；  use  of 
"then  and  there"  in  Indictment  for,  i,  411,  413;  joining  offences  in, 
1， 452  (2)  ；  proof  of,  to  avoid  variance,  ii,  488  c  (2)  ；  allegation  of, 
on  unknown  person,  ii,  548;  under  "circumstances,"  how  charge, 
ii,  617. 

indictment  against  participants  in  aggravated,  111, 6  a. 

word  in  Indictment  for  assault  and  battery,  lii,  57  (3). 

with  Intent  to  kill,  how,  111,  77-79  ；  other  aggravated,  iii,  80-85. 

allegation  of,  in  indictment  for  attempt  to  commit  rape,  iii,  82. 

with  intent  to  rob,  indictment  for,  iii,  84,  85. 

as  disturbance  of  meeting,  lit,  297. 

In  fighting  duel,  iii,  303. 

whether  charge,  in  false  imprisonment,  ill, 365  (1),  366. 
how  aver  the,  in  Indictment  for  homicide,  iii,  612,  613. 
when  allegation  of,  surplusage  in  homicide.  Hi,  538  (2)， 
how  of,  in  murder,  by  poison,  iii,  554  (1). 
need  not  be  averred  in  poisoning,  111, 646  (2). 
with  intent  to  kill— the  procedure,  Hi,  651-659. 
averring,  in  kidnapping,  iii,  692  (2). 
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ASSAULT— Continued. 

in  indictment  for  mayhem,  111, 859  (2). 
upon  an  officer ~~ the  procedure,  iii,  881-886. 
In  indictment  for  rape,  Ui,  955. 

conviction  for,  en  Indictment  for  riot,  iii,  993,  note,  1000  (2). 
ASSAUIiT  AND  BATTERY,  (See  Assauli^Battebt. ) 

Procedure  for,  full, iU,  64-70  a;  namely,  indictment  for  simple,  55-62 ； 

for  aggravated,  63-64;  the  evidence,  65-70  a. 
Indictment  in  homicide  ivithout,  full,  iii,  537-538  a. 
repetitions  of  time  and  place  in  Indictment  for,  i，  413  (2)  ；  charging 
both,  not  duplicity,  i，  433  (2,  3)  ；  on  more  persons  than  one,  charged 
In  one  count, 1, 437  (4)  ；  by  more  persons  than  one,  i,  437  (5) ； 
charging お Ise Imprisonment  In,  i,  438  (3)  ；  indicting  Jointly  for, 
11, 469;  ill  allegation  of  Intent  in,  surplusage, 11, 480  (3);  re- 
jecting words  to  make  indictment  good,  ii,  481 (4),  note;  indict- 
ment allege  name  of  person  injured, li,  548. 
conviction  of,  on  indictment  for  affray,  iii,  25，  26. 
with  intent  to  kill,  averring,  iii,  80  (2). 
with  intent  to  kill,  procedure  for,  iii,  661-654. 
whether  conviction  for,  on  Indictment  for  mayhem,  iii, 859  (1, 4). 
ASSAULT  TO  MURDER, 

indictment  for,  iii,  77  (3). 
ASSAULT  TO  ROB, 

indictment  for,  iii,  84. 
ASSAULT  TO  STEAL, 

indictment  for,  iii,  89. 
ASSAULTING  OR  RESISTING  OFFICER, 

Procedure  for,  full,  ill,  881-895. 
ASSBMBLAGE,  ASSEMBLAGES,  how  Interfere  In  treasonable,  i, 166 
(2,  3). 

alleging  purpose  of,  in  riot,  iii,  995. 
ASSEMBLED, 

allegation  of  being,  in  affray,  ill, 22. 
"ASSEMBLED  FOR  RELIGIOUS  WORSHIP," 

In  disturbing  meeting,  Ui,  298. 
ASSIGNING  COUNSEL,  i;  303-305. 
ASSIGNMENT  OF  PERJURY, 

what  and  how,  iii,  918-920;  how  prove,  iii,  934. 
ASSIGNMENTS  OF  ERRORS,  on  writ  of  error, 11, 1371. 
ASSISTANCE,  furnishing,  to  prosecuting  officer, 1, 281-284. 
ASSISTING  OFFICER  IN  ARREST, 

Doctrine  of,  full, i, 185,  186. 
ASSUMING,    (See  Officer.) 

ASSUMING  OFFICE  WRONGFULLY,    (See  Offigeb.) 
when  protects  bystander  assisting, 1, 185  (1). 
Indictment  for.  111,  898. 
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"AT,"  equivalent  to  "In,"  in  allegation  of  place,  i,  378  (2). 
AT  LARGE'    (See  Pbisonebs.) 

PrUoner,  full, ii, 1382-1386. 
"▲T  OR  NEAR," 

in  indictment  for  disturbing  meeting,  iii,  290  (8). 
ATTACHED  TO  FRBEHOI4D, 

indictment  for  larceny  of  things,  iii,  733,  734. 
ATTACHMENT,  whether  presence  of  prisoner  at  issuing, 1, 269  (1). 
ATTAINDER,  constitutional  guaranty  against, 1, 86  (2). 
ATTEMPT,    (See  Homicide.) 

Procedure  for,  full,  iii,  71-97;.  namely,  hy  solicitation,  74-76;-  by  com- 
mitting lower  crime  intending  higher,  77-85;  hy  other  acts,  intend- 
ing a  particular  crime,  86-93;  the  evidence,  94-97. 
To  commit  homicide,  procedure  for,  full,  iii,  643-663;  namely,  hy 

poisoning^  644-660;  violence^  651,  663. 
The,  and  procedure  for,  in  perjury,  full,  iii,  938,  939. 
where  indictment  for,  i,  57  (2);  how  interfere  in,  i, 165  (2);  Indict- 
ment referring  to  antecedent  count  in,  i,  431;  laying  more  than 
one  endeavor  in,  not  duplicity,  i,  437  (3)  ；  how  indictment  allege, 
ii,  620  (1);  to  kill,  how  closely  Indictment  follows  statute, li, 
613  (3,  9). 

how  Indictment  for  the,  in  araon,  Iii,  49;  proof,  III,  51. 

to  commit  burglary,  indictment,  iii, 130  a. 

sufficient  act,  in  embracery,  iii,  347. 
ATTEMPT  TO  BRIBE, 

Procedure  for,  full,  ill, 126  (2). 
ATTEMPT  TO  CHEAT, 

Procedure  for  the,  full,  iii,  194-196. 

distinguished  from  cheat  accomplished,  iii, 158  (2). 
ATTEMPT  TO  DEFRAUD,  "knowingly,"  in  indictment  for,  ii,  604. 
ATTEMPT  TO  KILL, 

Procedure  for,  hy  violence,  full,  ill,  651,  663. 

seducer  of  wife,  eyidence  in,  iii,  95. 
ATTEMPT  TO  POISON, 

Procedure  for,  full,  ill,  644-650. 
ATTEMPT  TO  RAPE, 

Procedure  for,  full, Ui,  976-979. 
ATTEMPT  TO  ROB, 

Procedure ダ or,  full.  Ill,  1008. 
ATTENDANCE  OF  WITNESSES,  securing  the,  ii,  959  "ft. 
ATTENDING  OFFICER,  may  convey  what,  to  consulting  jury,  il,  982  a. 
ATTORNEY,    (See  Attoenet-General ~~ Counsel ― Pbosecdtiwo  Officer) 

may  honorably  defend  those  who  are  really  guilty, 1, 94;  whether  ap- 
pearance by,  and  when,  i,  268;  when  prisoner  may  plead  by,  i，  268 
et  seq.;  presence  at  trial  in  place  of  prisoner,  i,  270,  271;  defend- 
ant corporation,  appear  by,  ii,  950  a  (3)  ；  appearance  by,  not  by 
guardian,  corrected  on  error, II, 1369. 
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ATTORNBT-OENBRAXi,    (See  "One  i ヌ Authobity.") 

right  of  information  by,  i, 142,  144;  how  employed  for  defence,  i,  300- 
302;  admitting  accomplice  as  witnefls,  ii, 1161  (4);  flat  of,  for  writ 
of  error, li, 1362  (1);  nolle  prosequi  by,  U， 1388  (1). 
ATTORNEY  FOR  PROSECUTION,  whether  nolle  prosequi  by.  li,  1388. 
ATTORNEY  FOR  STATE,  informations  by, 1, 142,  144. 
AUTHORITY,  whether  committing  magistrate's,  to  appear  in  commit* 

ment,  i,  239  (1);  in,  who,  11, 1233  (3). 
AUTHORITY  TO  ADMINISTER  OATH, 

averring,  in  perjury,  iii,  910  a  (2),  914,  924. 
AUTHORITY  OP  OFFICER, 

how  allege,  in  resisting  or  asBaulting  officer,  ill,  885. 
AUTHORSHIP,  disregarding  rights  of,  in  law  writings,  U,  635  (1),  note. 
AUTREFOIS  ACQUIT,    (See  Fobmeb  Jeopardy. ) 

as  plea  in  bar,  li,  742  (2);  pleading  over  after,  ii，  763-756;  plea  ot 
11, 806  (3);  extending  plea  of,  to  new  cases  of  former  Jeopardy, 11, 
818  (4),  827,  828. 

AUTREFOIS  ATTAINT,  as  a  plea  in  bar,  ii,  742  (2)  ；  plea  of,  obsolete,  ii, 
806  (4). 

AUTREFOIS  CONVICT,    (See  Foomeb  Jeopabdt.) 

as  a  plea  In  bar,  ii,  742  (2):  the  order  of  trial  upon,  ii,  752-764; 
pleading  over  after,  ii,  753-755;  plea  of.  ii,  806  (2). 
AUTREFOIS  CONVICT  AND  ACQUIT, 

Lato  and  practice  under  plea  of,  full,  ii,  208-817. 
AVAILABLE, 

Every  right  to  he  made,  full, i, 113-116. 

HotD  set  up  former  jeopardy  when  autrefoU  convict  or  acquit  is  not, 
full, il, 818-831. 
AVAILING  OF  ERRORS,    (See  Bbbob.) 

AVERMENT,  AVERMENTS,    (See  Obdeb  of^Sotbtawtial  Alleoation&— 

Useless.) 

The  common  useless,  full, U,  499-604,  647. 

eflsentialB  of  the,  in  charge  of  crime,  i,  319  (1),  320;  quashing  indict- 
ment for  material,  omitted,  li,  772  (2). 

AXE, 

how  charge  assault  with,  iii,  64  (2). 
AXIOMS,    (See  Fundamental.) 

BACKING  WARRANT,    (See  Wabbant.) 

process  called,  i, 189  (2). 
BAD,  plea  in  abatement,  ii，  793  (6). 
BAD  CHARACTER,    (See  Chasagteb ~~ Reputation.) 

eyldence  of,  not  permissible,  ii,  1112. 
BAD  COUNT  OR  COUNTS,    (See  Count.) 

quashing  the,  li,  764;  how  treated  at  verdict,  il,  1015  (2,  4);  how 
treat,  at  sentence,  il,  1332,  1333. 
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BAD  ENGLISH,    (See  Gbammab ~~ SPELLma ^~ Ungbammaticai.. ) 

in  indictment, 1, 354. 
BAD  INDICTMENT,  no  sentence  on, 11, 1291  (2). 
BAD  INDICTMENT  OR  COUNT,  nolle  prosequi  of,  11, 1394. 
BAD  RHETORIC,  In  indictment,  i,  364. 

BADGE  OF  OFFICE,  official  character  Inferred  from,  i, 191 (2),  192. 

BAIL,    (See  Affidavit ~~ Reooonizance.) 

Doctrine  and  methods  of,  full,  I,  247-264  n;  namely,  nature  of  248-250; 
when  and  before  whom,  251-263  a;  forms  of,  264-264  e;  charging,  dis- 
charffing,  dc,  264  /-264  n. 
not  arrest  by,  on  Sunday, 1, 207  (3),  note;  effect  on,  of  surrenderins 
fugitive  from  justice,  i,  224  a  (2)  ；  on  hearing  for  commitment  be- 
fore magistrate,  i,  234  a;  defendant  on,  during  trial, ii,  962  a-954; 
whether  accomplice  have,  ii,  1168  (2)  ；  giving  straw,  as  evidence  of 
guilt,  ii,  1250;  mere  Insufficiency  of,  not  an  escape, 11, 1386;  whether 
rearrest  after  Insufficient,  ii,  1386;  habeas  corpus  for, 11, 1407. 

BANK, 

whether  aver  Incorporation  of,  in  forgery  and  uttering,  ill,  454,  455. 
BANK-BILL,  BANK-BILXiS,    (See  Foboed  Bank-bills 一 Fobgeby— MoifKr ~ 

Possession.) 

Procedure  for  forging  and  uttering  forged,  full,  111,  445-460. 

Procedure  for  posseaaing  forged,  with  intent  to  pass,  full,  ill,  461-469. 

indictment  for  haying  fictitious,  ii,  623  (2). 

in  forgery,  whether  set  out  name  of  State,  111, 409  (2). 

proof  that  it  Is  a  forgery,  iii，  459  a. 

and  "bank-note"  are  synonymous  In  forgery,  ill,  450. 

indictment  for  larceny  of,  Hi,  732  (2),  734,  736  (2)，  738. 

how  determine  value  of,  iii,  751 (7). 
BANK-NOTES,  variance  by  needless  description  of, li,  486  (3). 

Indictment  for  larceny  of,  ill,  732  (2),  734,  736  (2)*  738. 

how  determine  value  of,  iii,  751 (7). 
BANK  OFFICERS, 

witnesses  to  forgery  of  own  bills,  iii,  431 (1). 
BANKERS,    (See  Embezzlement.) 

procedure  against,  for  embezzlement,  iii,  338-342. 
BANKRUPTCY,    (See  Commissioner  in.) 

place  of  trial  for  neglect  to  surrender  In,  i,  53  (6)  ；  fine  not  provable 
to,  il, 1304. 

"BAPTIZED,"  in  plea  of  misnomer,  ii,  792  (2). 

BAR,  time  alleged  to  show  a,  under  limitations  statute,  i,  405;  what  add 
to  plea  In,  li,  749;  matter  In,  plea  special, 11, 799  (3)  ；  the,  as  de- 
partment In  court-room,  ii,  952. 
"BARILLA," 

good,  in  Indictment,  iii,  701. 
BARN,  breaking,  under  warrant  to  search  dwelling-house,  I,  209  (1). 
as  name  of  the  structure  in  arson,  iii,  34. 
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Procedure  in,  full.  111,  98-103. 

whether  Joint  Indictment  for,  ii,  470  (5)  ；  how  indictment  for, li, 
494  (3). 

conclusion  "to  common  nuisance'*  in  indictment  for,  ill,  101,  863. 
"BASE," 

In  indictment  for  passing  counterfeit  coin,  ii，  259  (6). 
BASE  BALL, 

played  on  Sunday,  iii，  813  note. 
BASTARD,  concealing  death  of— number  of  defendants,  i，  465;  how  of 

name  of,  ii,  686  (2). 
BASTARD  CHILD, 

conspiracy  falsely  to  charge  one  with  being  father  of,  iii,  241 (2). 

how  indictmeiU  for  killing,  iii,  507  (2);  name  of, 出， 508,  509;  how 
allege  name  of,  unknown,  iii,  610. 
BATTERY,    (See  Assault  and  Battebt.) 

one,  of  two  or  more  persons,  i,  437  (5)  ；  wife  testifying  to  husband's, 
on  her, II, 1153. 

includes  assault,  ill, 55  (3). 

alleging,  in  indictment  for  homicide,  iii,  512. 

needless  allegation  of,  in  attempt  to  kill,  ill,  658. 
BAWDRY  IN  HOUSE, 

evidence  of,  against  bawdy-house,  iii, 118  (2). 
BAWDY-HOUSE,    (See  Disorderly  House.) 
. Procedure  for  keepinffp  full,  iii,  104-122  ；  namely,  indictmentt  105-111; 
evidence,  112-118;  letting  for  bawdry,  119-122. 
BAY  OR  BROWN,  In  statute,  how  In  Indictment,  ii,  590  (3). 
"BEAT,"  meaning  of,  In  indictment, 1, 356  (2). 
BEFORE  SWORN,    (See  Chaixenoe.) 

challenges  to  jury  to  be,  ii，  946  (1), 946  (1) ； except,  li,  047  et  seq. 
"BEING,"  in  allegation  of  time,  i,  410;  in  alleging  age,  li,  557  (1). 
BELIEF, 

how  charge  perjury  as  to  one's,  iii,  920. 
BELIEF  OF  COUNSEL,    (See  Opinion.) 

not  to  be  stated  to  jury,  ii,  975a  (2). 
BELIEF  OP  GUILT,    (See  Guilt.) 

A8  disqualifying  juror,  full, 11, 908-910. 

prosecuting  officer  not  to  express,  i,  293  (3). 
BELIEF  OF  Innocence,  counsel  expressing,  i,  311. 
BELIEVED  GENUINE, 

charge  that  forgery  was,  iii,  460  (3). 
BELIEVING  WITNESS,  or  not,  for  jury,  Ii,  1147. 
BELL  OR  WHISTLE,  how  charge  neglect  to  have,  ii,  591 (2). 
BENCH,  when  judge  must  be  on  the,  i，  314  (6，  7);  the,  as  department  In 

court-room,  H，  952. 
BENCH  WARRANT,  for  arrest  of  indicted  person,  ii,  869a  (5). 
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BENEFIT,    (See  Hope  of.) 

BENEFIT  OF  CLERGY,  declinatory  plea  of, li,  737. 
BENEFIT  A  FRIEND,    (See  Friend.) 

effect  of  hope  to,  on  testimony,  ii, 1176  (2). 
BEST  EVIDENCE, 

Doctrine  of,  and  of  res  gestae,  full,  ii,  1080-1087. 
BBSTIAUTY,    (See  Sodomy.) 
BET,  disqualifiea  to  be  juror,  ii,  907  (1). 
BETWEEN  TWO  DAYS,  alleging  offence  as,  i,  396. 
BIAS,    (See  Opinion.) 

As  dUqualiflcation  of  petit  juror,  full,  ii,  901,  903-906,  908-910,  916-'918. 
"BILL,"  meaning  of  word,  i, 131 (2). 

distinguished  from  acceptance  of  it,  in  forgery,  ill,  471. 
BILL  OF  ATTAINDER,  constitutional  proylsion  against,  i,  86  (2). 
BILL  OP  EXCEPTIONS,    (See  Exception.) 

as  A  method  to  rehearing,  ii,  1265. 
BILL  OF  EXCHANGE, 

procedure  for  forging,  ftc,  iii,  470-472. 
BILL  OF  PARTICULARS,    (See  Pabticulabs.) 

Doctrine  and  practice  of,  full,  ii,  643-646. 

none,  of  infinite  offences,  i, 108  (2). 

on  trial  for  barratry,  ill,  100. 

in  indictment  for  common  scold,  iii,  201;  generally  in  indictmenta, 
iii,  209. 

in  indictment  for  nuisance,  iii,  873. 
BINDING  OVER,    (See  Commitment Complaint Coubts  of  Recobd ― 

Justice  of  Peace.) 

The,  before  magistrate,  full, 1, 224  o-239  a. 

person  taken  on  search-warrant, 1, 218. 
BIRTH,    (See  Concealing  Birth.) 

BLASPHEMY,  disturbing  peace  by,  how  allege,  ii,  557  (2). 
BLASPHEMY  AND  PROFANENBSS, 

Procedure  for,  full,  iii,  123-125. 
BLENDING,  of  law  and  fact  in  a  case,  ii,  982  c  (2). 
BLOOD  RELATION, 

proving  insanity  of,  iii,  675  (2). 
BLOOD  STAINS, 

explainable  by  experts  and  others,  iii,  631 (5). 
BLOWS, 

how  set  out  the,  in  homicide,  iii,  516，  517. 
BLUNDER,    (See  Error.) 

deciding  from,  ii,  550. 
BOARD  FROM  BURNED  BUILDING, 

evidence  in  arson,  iii,  52. 
BODILY  CONDITION  OR  SUFFERINGS, 

as  evidence  in  homicide,  iii,  626  (1). 
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BODY,  proceed  against  the,  to  collect  fine,  U, 1301,  1302;  costs,  ii, 1321. 

to  enforce  abatement  of  nuisance,  iii,  871. 
BOND.    (See  Apfeabance  Bond.) 

how  charge,  In  forgery,  iii,  418a  (3). 

is  "writing  obligatory,"  m,  439  (2). 
BOND  OF  RECORD,  as  form  of  bail, i,  264  (2),  264  a. 
BOOKS,    (See  Newspapers.) 

whether  Jury  take,  to  their  room,  ii,  982  a  ；  officer  not  to  bring  jury, 
fi,  998. 

a  (1);  use  of,  by  expert  witness, 11, 1180. 

jury  taking,  when  retiring  to  deliberate,  iii,  686. 

in  evidence  of  insanity,  Ui，  686. 
BOOKS  OF  ACCOUNT, 

in  proof  of  embezzlement,  Iii,  327  (6). 
BOOKS  OF  RECORD,    (See  Record.) 
BOOTH,  how  allege  liquor-selling  in  a，  i，  373  (2). 

BORDERS  OF  COUNTIES,  where  indict  crimes  committed  in,  i,  63  (2). 
"BOTTLES"  OF  WHISKEY, 

how  indictment  for  larceny  of,  iii,  710  (3). 
BOUNDARIES,  United  States  courts  take  cognizance  of  what,  i,  67. 
BOYCOTT, 

conspiracy  of,  iii,  242  (3). 
"BRAWLER,"    (See  "Common  Bbawleb.") 
BREACH  OF  DUTY,  how  charge,  ii,  691 (1). 

BREACH  OP  PEACE,  (See  Affray 一 Assault ~~ Forcible  Detainer ~ Dis- 
turber OF  Peace ― Forcible  Entbt 一 Libel ~ Riot.) 
how  interfere  in,  i， 166  (2)， 170  (1),  178;  officer  arrest  person  commit- 
ting, i, 183  (4-6);  what  is  a，  183  (5),  207  (3);  how  allege,  by  curs- 
ing and  swearing,  i,  557  (2);  how  Indictment  for,  concludes, 1, 648 
(3). 

when  allege  intended,  in  libel,  iii,  784  (5). 
"BREAK  AND  ENTER," ' 

In  Indictment  for  burglary,  iii,  140. 
BREAKING,  BREAKINGS,    (See  Arbest.) 

Procedure  for  the  various  criminal,  full,  ii,  128-153  ；  namely,  in  general 
of  the  indictment,  129-130  a;  allegation  and  proof  of  time,  131-134; 
same  of  place,  135，  136;  same  of  ownership,  137-139;  same  of  hreak- 
ing  and  entering,  140,  141;  same  of  intent,  142-150;  further  of  the 
evidence,  151-153. 
what  is  a,  in  arrest,  i, 199. 
BREAKING  FROM  ARREST,  how  officer  conduct  toward  one, 1, 161,  162. 
BREAKING  DOORS, 

In  making  arrest,  full, 1, 194-205. 
in  serving  search-warrant,  i，  20S  (1). 
BREAKING  PRISON,    (See  Prison  Breach.)  • 
BREVITY,  how  of,  in  Indictment, 1, 336. 
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BRIBE, 

indictment  for  attempting  to,  iii，  75  (2). 
BRIBERY,    (See  Maqistbate.) 

Procedure  for,  full,  iii,  126,  127. 

by  letter,  where  Indict,  i，  61 (1). 

the  corrupt  intent,  iii, 127  a. 

judicial  notice  of  official  acts,  iU, 127  &. 

accompliced  evidence,  when  it  is  received,  ill, 127  c, 

proof  of  other  acts  of,  111, 127  d. 
BRIBING  WITNESS,    (See  Witness.) 

by  defendant,  as  evidence,  ii, 1251. 
BRINGING  ON  CAUSE,  party  who  has  the,  may  elect  the  order,  ii,  1045. 
BROKEN  DOORS, 

proof  of.  In  disorderly  house,  ill, 280  (2). 
BROTHER, 

proven  insanity  of,  iii,  675  (2). 
BUGGERY, 

Procedure  for,  full,  ill,  1013-1018  a. 
"BUILDING," 

indictment  for  larceny  from  a,  iii,  779. 

not  demolished,  in  abating  nuisance,  ill, 871 (2). 
BURDEN  OP  PROOF,    (See  Presumption ― Reasonable  Doubt.) 

The,  full,  Ii,  1048-1051. 

in  autrefois  convict  or  acquit,  ii,  816  (2)  ；  not  affected  by  alibi,  il 
1066;  statutes  changing  the,  ii,  1090;  on  defendant,  preponderance 
of  evidence,  ii,  1095;  of  evil  intent,  ii,  1101;  presumption  of  Inno- 
cence keeps  the,  on  State,  ii,  1104;  on  prosecution,  as  to  competency 
of  confession, 11, 1220;  of  confession  being  voluntary,  ii,  1232. 

BURDEN  OP  PROOF  AND  PRESUMPTIONS, 
In  homicide  trials,  full,  ill,  599-608. 
On  issue  of  insanity,  full,  iii,  669-675. 

"BURGLARIOUSLY," 

in  indictment  for  burglary,  iii, 129  (3), 130  (2). 

BURGLARS'  TOOLS,  as  evidence,  il, 1097  (4). 
evidence  from,  in  burglary,  Iii, 151 (2). 

BURGLARY,    (See  Intent ~ Robbery.) 

Procedure  for,  full,  iii,  128-153;  namely,  in  general  of  the  indictment, 
129-130  a:  allegation  and  proof  of  time,  131-134 ；  same  of  pZace, 
135,  136;  same  of  ownership,  137-139  ；  same  of  breaking  and  enter- 
inff,  140,  141;  same  of  intent,  142-150;  further  of  the  evidence,  151- 
153. 

where  Indict, 1, 61 (4);  how  charge,  I,  83,  372  (2),  439;  separate 
counts  in, 1, 423  (1， 2) ;  count  for,  may  charge  larceny  actually  com- 
mitted, i,  439,  449;  Tariance  as  to  intent,  ii,  488 e  (4),  521 (2)， 
note;  how  specific  the  averment  of  Intent  in,  ii,  627  (3)  ；  aver  place 
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BURGLARY— continued. 

as  dwelling-house,  and  how, li,  573  (3);  in  one  county,  evidence 
In,  of  same  in  another, 11, 1124  (1). 
possession  of  stolen  goods  as  eyidence  in,  lii,  747  (2). 
BURGLARY  AND  LARCENY,    (See  Larceny.) 

whether  Join,  i,  449  (5)  ；  whether  prove  both,  on  different  days,  i, 
469  (2)  ；  Joint  defendants  differently  convicted  tor,  li,  1037,  note. 
BURIAL,    (See  Sepulture. ) 
"BURN," 

In  Indictment  for  arson,  111, 46,  47. 
BURNING,  BURNINGS, 

Frooeaure  for  criminal,  fall.  111,  31-53;  namely,  indictment,  38-49; 
evidence,  50-53. 

allegation  of  the,  in  arson,  iil, 46,  47. 
'•BY  COLOR  OP  OFFICE," 

words,  in  indictment  for  extortion,  lii,  367  (4),  368  (1). 
BY  FORCE,    (See  Forcibly.) 

In  Indictment  for  carnal  ravishment,  111,  959. 
BY-LAW,  whether  indictment  on,  recite, 11, 609;  action  on,  not  criminal, 1» 
892  (4). 

BYSTANDER,  to  assist  officer  commanding, 1, 186  (1), 186  (1). 

CALENDAR,  for  executing  sentence,  ii, 1336. 
CAPACITY. 

proof  of,  In  forgery,  lii,  436  (3). 
CAPACITY  FOR  CRIME, 

not  fiver,  in  Indictment,  lii,  962. 
CAPIAS  PRO  PINE,  li,  1302. 
CAPITAL  CASE,    (See  Guilty.) 

accepting  plea  of  guilty  In  a,  ii,  795  (1);  care  of  Jury  in,  il, 996; 
concerning  the  sentence  in,  ii,  1311. 
CAPITAL  CRIME,  whether  bail  for,  i,  255  (2),  266. 
CAPITAL  PUNISHMENT,    (See  Execution  of  SEirrENcs.) 

scruples  against,  disqualifying  grand  Juror,  ii,  852  (2);  Juror  who 
cannot  convict  for  offence  subject  to,  disqualified,  ii,  918  (1) ； how 
sentence  to,  ii,  1311. 
CAPITAL  SENTENCE,  how  executed,  li,  1336. 
CAPTION  AND  COMMENCEMENT, 

Of  indictment,  full,  ii,  653-668. 
CAPTION  OF  INDICTMENT,  amendment  of,  ii,  708  (2);  quashing  defec- 
tive, iU  766. 

CAPTIOUS  DOUBT,  not  reasonable  doubt,  Ii,  1094  (2). 
CARET,  in  wrong  place  in  indictment, 1, 338. 
CARNAL  ABUSE,    (See  AeusB— Rape.) 

indictment  for,  i,  431 (2)  ；  on  Indictment  for,  conviction  of  simple 
assault,  ii,  521 (2),  note. 

when  age  of  female  necessary  in  charging,  lii, 82. 

how  indictment  for,  ill,  960. 
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CARNAL  KNOWLEDGE, 

ayerring,  In  Bodomy,  Ui, 1015  (1). 
"CARNALLY  KNOW," 

in  indictment  for  rape,  Ui,  968. 
CARRIBR,    (See  (Common  Cabbieb.) 

CARRIER'S  NEGLECT,  death  from,  how  indictment,  ii,  542. 
"CARRY  AWAY," 

in  larceny  Indictment,  ill, 698  (1). 
OARRYING  CHALLENGE  TO  DUEL, 

offence  of'  Ui,  311. 
CARRYING  GUN,  indictment  for,  il, 688  (3). 
CASE  RESERVED,  reyision  of  cause  by,  ii,  1266. 
CASHIER,  、 

order  on,  Is  on  the  bank,  iU,  474  (1). 
CASTLE,    (See  Dwelling-house. ) 

Breaking,  in  making  arrest,  full, i, 194-205. 
"CATTLE,"    (See  Malicious  Mischief.) 

too  general  In  allegation,  il,  '568,  570;  in  statute,  too  general  in  indict- 
ment, ii,  619. 
CAUSE,  CAUSES,    (See  Gbimiital  Cause.) 

For  quashing  indictment,  full,  ii,  766-774. 

Challenge  of  petit  jurors  for,  full, 11^  934. 

effect  of  challenge  for,  wrongly  overruled,  on  peremptory  challenge, 
ii,  943  a. 

CAUSE  OF  CHALLENGE,  waiving,  Ii,  932. 
CAUSE  OP  DEATH. 

experts  may  testify  to,  iii,  631 (6). 
CAUSE  OF  INSANITY, 

showing,  in  proof  of,  iii,  675. 
CAUSE  AND  ISSUE, 

how  prove  the,  in  perjury,  iii,  933  t>  (1). 
CAUTION,  judge  giving  jury,  as  to  believing  witnesBes,  ii,  1148-1150;  as  to 

believing  accomplices, 11, 1169  (2). 
CAUTION  TO  JURY,  giving,  when  separating,  ii,  996  (2)  ；  as  to  confes- 
sions, ii,  1245. 
CERTAIN,  sentence  must  be,  ii,  1297. 

allegiation  of  value  must  be,  iii,  715. 
"CERTAIN  INTENT  IN  EVERY  PARTICULAR,"  certainty  to  a,  i,  323  (4). 
"CERTAIN  INTENT  IN  GENERAL,"  certainty  to  a, 1, 323  (4),  325. 
CERTAINTY,    (See  Description — Plea.) 

Doctrine  of,  in  criminal  pleading,  full, i，  323-328. 

Methods  of  allegation  to  promote,  full,  ii,  508-516  a. 

how,  in  indictment,  and  why,  ii,  506,  507;  how,  in  description  of 
goods,  Ac,  ii,  575,  576;  what,  in  plea,  ii,  745;  what,  in  plea  in  aljate- 
ment,  ii，  793  (3)  ；  what,  in  plea  of  autrefois  convict, 11, 808  (2); 
court  determines  degree  of,  in  Jury's  belief,  ii， 1091. 
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CERTIFICATE  OP  OATH,  • 

as  evidence  in  perjury,  lii,  933  c. 
"CERTIFIED,"  recognizance, 1, 264  e. 
CERTIFIED  COPY,  in  proof  of  record,  U, 1133  (2). 
CERTIORARI, 

Writ  of、  full, li, 1375-1381. 

distinguished  from  error, li， 1364,  1378. 
CHALLENGE,    (See  Array.) 

Of  grand  jurors,  full, ii,  875-881. 
CHALLENGE  FOR  CAUSE,  wrongly  overruled,  effect  on  peremptory 
challenge,  ii,  943  a. 

cbaiJaBnge  to  the  favor, 

Doctrine  of,  full,  li,  903-906. 
CHAU^ENGB  BY  PERMISSION,  U,  947  (1);  overruled, 11, 949  (2). 
CHALLENGES  TO  JURY,    (See  Impanelling.) 

By  joint  defendants,  full, 11, 1027-1032. 

on  trying  separate  Indictments  together,  ii,  1042. 
CHALLENGING  TO  DUEL,    (See  Duelling.) 

Procedure ダ or,  full,  iii,  304-311. 
CHALLENGING  AND  IMPANELLING, 

The  petit  jurors  and  the  panel,  full, U,  930  a-946;  namely,  in  general, 
931-933;  for  cause,  934;  peremptory,  935-945. 
CHAMPERTOR,  how  indictment  against,  li,  530  (2). 
CHAiMPERTY  AND  MAINTENANCE. 

Procedure  for,  full,  Hi,  154-156. 
CHANCE,  device  of,  makes  verdict  illegal, il, 998a  (3). 
CHANCELLOR,  may  bind  over  for  trial, i,  225  (2). 
CHANGE  sentence,  il,  1298. 

CHANGE  OF  RAIMENT,  jury  to  be  permitted,  ii，  997. 
CHAI^GE  OF  VENUE, 

Doctrine  of,  full, i，  67  a-76. 

when  constitutional, i,  60  (3);  whether  presence  of  prisoner  at,  i, 
269  (1) ； working  severance,  ii,  1023  a;  to  appear  in  record,  ii,  1355 
(4). 

CHANGE  VERDICT,    (See  Verdict.) 

power  of  jury  to,  ii,  1003  et  seq. 
CHAPEL, 

procedure  for  larceny  from,  ill,  777. 
CHAPLAIN,  is  "in  authority,"  for  confesBion*  li,  1233  (3). 
CHARACTER, 

Of  defendant,  how  a«  evidence,  full,  ii,  1112-1119. 

defined,  and  how  proved, 11, 1117,  1118;  showing,  of  defendant,  testify- 
ing  for  self,  ii,  1185;  of  declarant  in  dying  declaration,  ii,  1209  (2). 

of  assaulted  person,  in  evidence,  iii,  65  (2). 

defendant's,  in  assault  and  battery,  iii,  68  (2). 

reputation  in  proof  of,  iii, 112  (2). 
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CHARACTER  OF  COMPLAINING  WOMAN,  • 

impeaching,  In  rape,  iii,  964  (2)  et  seq. 
CHARACTER  OF  DECEASED, 

As  evidence  in  homicide,  full.  111,  609-617. 
CHAJUCTER  OF  DEFENDANT, 

What  presumption  from  the,  full, ii, 1112-1119. 

A$  evidence  in  homicide,  full,  iii,  628-630. 
CHARACTER  IN  ISSUE,  not  putting,  ii， 1119. 
CHARACTER  AND  REPUTATION, 

how  differ,  iii,  617. 
"CHARGED  WITH  CRIME," 

definition  of,  i,  220,  note.  * 

indictment,  when  produced, 1»  222,  note. 
CHARGE  TO  JURY, 

By  judge,  full,  ii,  976  (v982  a. 

Jury  disregarding,  ii,  985-988.  ， 

how  the.  In  homicide,  iii,  638  o.  ' 
CHARGE  SEVERAL,  trial  where,  ii， 1041. 
CHARGING. 

Bail,  full, 1, 264 ダ -264  n. 
CHARITY  OR  NECESSITY, 

Jury  to  determine.  In  Lord's  day,  iii,  818  (3). 
CHASTISEMENT, 

assault  inflicted  in,  iii,  70. 
CHASTITY, 

complaining  woman's  bad  reputation  for,  in  rape,  ill,  966,  966. 
CHATTELS,    (See  Goods.) 

how  Indictment  described,  ii,  575. 

how  determine  yalue  of,  iii,  762  (8). 
CHEAT,  CHEATS,    (See  False  Pretences.) 

Procedure  for,  full,  iii,  167-198;  namely,  indictment'  for  commonrlaiD 
cheat,  158-161;  same  for  statutory  false  pretences,  162-186;  the  evi- 
dence, 187-193  ；  procedure  for  the  attempt,  194-196;  questions  of 
practice,  197,  198. 

how  indictment  for  conspiracy  to,  ii,  616  (2). 

forgery  is  In  nature  of,  iii,  399. 
"CHEAT  AND  DEFRAUD," 

words,  in  indictment  for  conspiracy,  iii,  212-214,  217. 
CHEAT  INDIVIDUAL. 

Indictment  for  conspiracy  to,  full,  Iii,  207  (2) -222. 
CHEATED, 

Allegation  of  person  to  he,  in  forgery,  full,  Iii,  420-425  b. 
CHEMICAL  ANALYSIS, 

In  cases  of  poisoning,  iii,  650  (2). 
CHILD, 

kidnapped,  affection  of,  as  evidence,  Iii,  695  (1). 
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CHILD  MURDER,    (See  Homicide.) 

how  minute  the  allegations  of  indictment,  ii,  527  (1). 
CHOICE  OF  PROCEEDINGS, 

Borne  views  concerning,  full, i,  28-44. 
CHOICE  OF  STEPS,    (See  Obdeb  of.) 

in  criminal  cause,  i,  28  a. 
CHRISTIAN  NAME,    (See  Name.) 

whether  one  or  more,  &c.,  ii,  683,  684. 
CHURCH, 

breaking  Into  and  stealing  from,  procedure,  111,  777. 
CIRCUIT  COURT,    (S き Coubt— United  States.) 

of  U.  S.  as  to  writ  of  error,  ii,  1365. 
CIRCUMSTANCES,  how  allege  unknown,  ii,  495  (3);  when  indictment 

•  must  charge  the,  ii,  527  (4)  ；  show  what,  in  circumstantial  evi- 
dence, 11, 1078,  1079. 
CIRCUMSTANTIAL.  EVIDENCE,    (See  Evidence.) 

Doctrine  of,  full,  ii,  1073-1079. 

proving  county  of  offence  by,  i,  384  (3)  ；  juror  who  cannot  convict  on, 
disqualified,  ii,  917  (3)  ；  to  corpus  delicti,  ii,  1057;  in  proof  of 
identity,  il, 1060  (2). 

in  arson,  ill. 53  (7). 

in  conspiracy,  ill,  227. 

in  counterfeiting  coin,  ill,  254,  268. 

that  defendant  Is  keeper,  In  disorderly  house,  ill,  278. 

in  perjury,  ii,  933  &  (2). 
CIRCULATE  AS  MONEY, 

charge  that  forged  note  was  issued  to,  iii,  460  (2)  ；  and  see  466  (2). 
CITY,  laying  offence  in,  without  county,  i,  378  (1). 
CITY  ORDINANCE,    (See  By-Law.) 

whether  prosecution  on,  is  a  criminal  case,  ii,  892  (4,  5.) 
CIVILi  CAUSES,  compared  with  criminal  as  to  new  trial, ii， 1273;  as  to 

enforcing  the  law, 11, 1275;  as  to  writ  of  error,  ii,  1361. 
CIVIL  AND  CRIMINAL  CASES,  how  Jury's  oath  differs  in,  ii,  983. 
CIVIL  EVIDENCE,  compared  with  criminal,  ii,  1046  (1),  1092,  1095,  1132, 

1136;  familiar  rules  of.  In  criminal  cases,  il, 1047. 
CIVIL  NATURE,  quashing  indictment  in  cases  of,  ii,  769. 
CIVIL  PLEADING,  compared  with  criminal, i,  320，  321. 
CIVIL  PROCESS,    (See  Process.) 

confinement  on,  effect  on  bail, i,  264 i  (2). 
CLASSES  OF  PERSONS, 

Larcenies  by  particular,  full,  Hi,  775-776  a. 
CLASSES  OF  WITNESSES,    (See  Witnesses.) 
CLAUSE,    (See  Enactino  Clause.) 

what,  of  statute,  and  how  indictment,  ii,  634. 
CLAUSES  OP  STATUTE,    (See  Negative.) 

Hoxo  considered  in  indictment  on  it,  full, ii，  632-639. 
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CLEAR  CASE,  quash  indictment  in  a,  ii,  768  (1). 
CLERICAL  ERRORS,    (See  Gbammab— Spellino.) 

whether  vitiate  indictment,  i,  364,  357;  how  correct,  In  record,  ii, 1343. 
CLERK,  restricted,  as  to  record, 11, 1342,  1344,  1346. 

procedure  for  larceny  by,  from  master,  Hi,  775,  776. 
CLERK'S  BOX,  as  department  in  court-room,  ii,  952. 
CLERK  OF  THE  CROWN,  no  nolle  prosequi  by,  ii,  1388  (1). 
CLIENT,  whether  can  be  juror,  ii,  902  (4)  ；  position  of.  In  court-room, 
ii,  962. 

CLOO  THE  RECORD,    (See  Recobd.) 

indictment  must  not,  ii,  528. 
CLOGGING  APPEAL,  when  unconstitutional, li,  894  (2). 
CLOSE  OF  TERM,  effect  of,  on  amendments  of  docket  and  record,  ii,  1343- 
1346. 

CLOTHING,  as  evidence,  ii,  1097  (4). 
"CLUBS,  KNIVES."  Ac"    (See  Tools  of  Crime.) 

averment  of  using, 11, 502  (1). 
CO-CONSPIRATORS,    (See  Conspiracy.) 

declarations  of,  in  evidence,  ii， 1248  (2). 

declarations  of,  in  assault  and  battery,  ill, 68  (3). 

declarations  of,  in  burglary,  ill, 153  (3). 

declarations  and  acts  of,  in  conspiracy,  i^l,  228-230. 

admissions  and  conduct  of,  in  forgery,  iii,  428  (4). 

declarations  of.  In  robbery,  iii,  1007 o  (6). 

how  charge,  in  treason,  iii,  1033;  acts  and  conduct  of,  iii,  1038  (2). 

CO-DEFENDANT,  CO-DEPENDANTS,  witnesses,  when, 11, 1020,  1021. 

testimony  of,  in  treason,  Iii,  1039. 
COERCE  FELLOW,  juror  should  not,  li,  998a  (3). 
COFFIN. 

how  lay  ownership  of,  in  larceny,  iii,  725  (2). 
value  of,  ill, 751 (5). 

COHABITING  ILLICITLY,  parties,  witnesses,  ii,  1154. 
COIN,    (See  CJounterfeitino  Coin.) 

Procedure  for  offences  against  the,  full,  iii,  246-271. 

how  described,  in  indictment  for  counterfeiting,  iii,  252,  263. 

having  counterfeit,  with  intent,  &c.,  iii，  265-268. 

how  describe,  in  larceny  indictment,  iii,  703,  704. 

how  determine  value  of,  iii,  751 (6). 
COINING,    (See  Counterfeit  Money.) 

indictment  for,  how,  ii,  529  (2). 

COLiLATERAL  ISSUE,  no  peremptory  challenges  on,  ii,  942. 
COLLATERAL  MATTER,  how  allege,  ii,  554  (1) et  seq. 
COLLOQUIUM, 

no,  in  false  pretence  indictment,  Hi, 178  (2). 

in  Indictment  for  libel,  iii,  785-788. 

1916 


INDEX. 


COM 


COLONIAL  STATUTES,    (See  Addition.) 

of  addition,  ii,  674. 
COLOR,    (See  Vasiance.) 

variance  by  needlesB  description  of,  ii,  486  (1) ; variance  in  proof  of, 
ii,  488  (5);  discerned  by  Inspection, 11, 1097  (4). 
"COLOR  OP  OFFICE," 

in  indictment  for  extortion,  iii,  358  (1). 
COMBATANTS,    (See  Affbat— Pbizb-Fioht. ) 

duty  to  part,  i, 166  (2,  3). 
COMBINATIONS,    (See  C(HX)nspibatob&— Ck>NSPiBACT.) 
COMBINING, 

the,  allege  In  conspiracy.  111, 204  (3). 
COMB  TO  LIFE,  when  prisoner  does,  after  hanged,  ii,  1311  (2). 
COMMENCEMENT,  the,  of  count, 1, 429,  430. 
COMMENCEMENT  AND  CAPTION, 

0/  indictment,  full, il, 663-668;  namely,  under  English  practice,  656- 
659;  under  American,  660-668. 
COMMENCEMENT  OP  INDICTMENT, 

amendment,  of,  U,  708  (2). 
COMMENT,  on  what  counsel  may, li,  976  a, 
COMMENTS  ON  EVIDENCE,  in  opening  to  jury, 11, 971 (2). 
COMMISSION,  officer  arrest  for  crime  in  course  of, 1, 183  (2). 
COMMISSIONBSR,  COMMISSIONERS, 

how  aver  perjury  before,  of  U.  8.,  iii,  910a  (2). 

of  U.  S.  courts,  bind  over  for  trial, i,  226  (2). 
COMMISSIONER  IN  BANKRUPTCY,  admissions  before,  li,  1256. 
COMMITMENT,    (See  Binding  Oves.) 

the,  a  step  in  a.  criminal  cause,  i,  32,  33;  magistrate's  power  of, 1, 229; 
evidence  necessary  for,  i,  233;  whether  warrant  of,  to  show  au- 
thority, i,  239  (1),  note;  order  of,  accompanying  sentence  to  a  fine, 
ii,  1301. 

COMMITTING  MAGISTRATE,  admitting  "king's  evidence/' 11, 1158; 
accomplice,  ii， 1161  (2),  when  produce  testimony  before,  at  trial, 
ii,  1197-1199;  as  witness  to  such  testimony,  ii,  1199  (3),  note;  sworn 
admissions  before,  ii,  1256,  1258»  1261，  1262;  statutes  concerning, 
how  con き trued,  ii， 1259. 

COMMITTING  FOR  TRIAL, 

Doctrine  and  practice  of,  full, i,  224  0-239  a. 
Doctrine  and  practice  of  bail,  full, i，  247-264  n. 

"COMMON  BARRATOR,"    (See  Babsatby.) 

words,  whether  alone  sufficient  In  indictment*  ii,  494  (3). 
essential  in  indictment  for  barratry,  iii,  98，  99  (1). 

"COMMON  BAWDY-HOUSE,"    (See  Bawdy-house.) 
"COMMON  BRAWLER," 

words,  in  indictment  for  common  scold,  iii,  200  (1). 
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COMMON  CARRIER*  form  of  indictment  against,  for  death  of  passenger, 
ii,  542. 

as  alleged  owner  in  larceny,  iii，  720  (3). 
"COMMON  CHAMPERTOR,"  words,  not  sufficient  in  indictment,  if,  530 
(2). 

COMMON  CHEAT,  right  to  arrest, 1, 169, 170  (2),  note. 

words,  inadequate  in  Indictment,  lil,  160. 
"COMMON  CONSPIRATOR,"    (See  CoNSPmAcr.) 

how  Indictment  against, 11, 530  (2). 
COMMON  DEFAMER,    (See  Slander.) 

how  indictment  against,  iii,  530  (2). 
COMMON  DISORDERLY  HOUSE, 

how  Indictment  against,  ill, 530  (2).  、 
"COMMON  DISTURBER,"  words,  not  sufficient  in  indictment,  ii,  630  ( 2 ,  • 
"COMMON  EMBRACER," 

In  indictment  for  embracery, 出, 346. 
"COMMON  EVIL-DOER,"  words,  not  alone  sufficient  in  indictment,  li, 
530  (2). 

"COMMON  FORESTALLER,"  words,  not  alone  sufficient  in  an  Indict- 
ment, ii，  630  (2). 
COMMON  GAMING-HOUSE. 

species  of  disorderly  house,  iii, 106  (2). 
COMMON  INFORMER, 

As  witness,  full,  ii,  1173-1176. 
COMMON  INTENT,  certainty  to  a,  i,  323  (4). 

COMMON  KNOWLEDGE,  counsel  state  matters  of,  to  jury,  ii,  975  (2). 
COMMON  LAW,  aids  Interpretation  of  statute,  i， 110;  constitutions  re- 
quiring minuteness  beyond  the, 1， 111;  waiver  of  right  under,  i, 
118;  bail  good  at,  notwithstanding  statute, 1, 264  a  (2)  ；  enters  into 
interpretation  of  written,  i,  314  (2);  affirmed  by  statute,  whether 
indictment  statutory,  ii,  599;  writ  of  error  only  on  proceedings  after 
course  of,  li,  1364;  certiorari  in  proceedings  not  after  the,  ii,  1378. 
COMMON-LAW  FORMS,    (See  Form.) 

of  Indictment,  the  pruned,  i,  336  (2). 
"COMMON  NIGHT-WALKER." 

In  indictment,  iii,  874  a. 
COMMON  NUISANCE, 

whether  Indictment  for  barratry  concludes  to  the,  ill,  101. 
conclusion  to  the,  in  Indictment  for  common  scold,  iii,  200  (2). 
conclusion  to,  not  necessary  in  disorderly  house,  111,  276  (3). 
whether  conclusion  to,  in  exposure  of  person,  iii,  353  (3). 
whether  conclude  to,  for  uttering  obscene  words,  ill,  810. 
in  conclusion  for  nuisance,  iii,  862-864. 
COMMON  OPPRESSOR,  how  indictment  against, 11, 530  (2). 
COMMON  PURPOSE,    (See  Co-conspirators.) 

declarations  and  acts  of  persons  combining  in  one,  Iii,  228-230. 
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COMMON  SCOLD, 

Procedure  against,  full,  ill,  199-201. 

technical  words  in  indictment  against,  i,  335;  whether  Joint  indict- 
ment for,  ii,  470  (5);  how  indictment  against, li,  494  (2). 

words  "to  the  common  nuisance/'  in  indictment  against,  ill,  863. 
COMMON  SELLBR,    (See  LiIQUOB-selung.) 

allegation  and  proof  of  time, 1, 402  (1) ； bill  of  particulars  on  Indict- 
ment for  being, 11, 645  (2). 
COMMON  THIEF,    (See  Larcent 一 Stolen  Goods.) 

how  indictment  against, 11， 530  (2). 
COMMON  TIPPLING-HOUSE, . 

species  of  disorderly  house,  ill, 106  (2). 
COMMON  UTTERBR,  how  charge  one  with  being,  li,  515  (2). 

words,  in  indictment  for  being,  lii,  271 (2). 
COMMON  VBXER,  how  Indictment  against,  li,  530  (2). 
COMMONLY  KNOWN,  name  by  which  one  is,  ii,  686  (1). 
COMMUNICATE,  how  deliberating  jury,  with  court,  li,  998  a  (1),  1000. 
COMMUNICATIONS,    (See  Witness.) 

between  excluded  witnesses  and  counsel,  ii,  1193  a. 
COMPARISON  OF  HANDS. 

proof  by,  in  forgery,  lii,  432  &. 
COMPENSATION,    (See  Fees.) 

Of^prosecuting  officer,  full, 1/ 279-286. 

of  officers  as  to  fugitives  from  Justice, 1， 224  a  (1);  to  prosecuting 
officer's  assistant, 1, 281;  to  prosecuting  officer, 1， 286. 
COMPENSATION  OF  COUNSEL, 

To  prisoner,  full, 1, 303-306. 
COMPETENCY  OF  WITNESS,  a  fact  for  the  court, 11, 989  (2,  3). 
COMPETENT,  special  verdicts  alwiays,  ii,  1008  (1). 

COMPLAINANT,  who,  before  magistrate,,  i,  232  (1) ； refusing  to  complain, 

i,  232  (2)  ;  who  be,  before  magistrate,  ii,  719  (1). 
COMPLAINING  WOMAN, 

Testimony  of,  in  rape,  full,  lii,  961-968. 
COMPLAINT,    (See  Affidavit "- Bdtdino  Over ~" Information.) 
The,  before  inferior  magistrate,  fall, 1, 148-154, 11， 716-727. 
proceeding  by,  before  magistrate, 1, 152;  whether  in  proceedings  to 
bind  over,  and  how  issue,  i,  230  (2-5);  requisites  of,  amendments, 
Ac., 1, 230-234;  what,  in  search-warrant, 1， 242  (3)  ；  structure  ot  com- 
pared with  Indictment,  ii,  639  (7),  note. 
COMPLAINT  OP  INJURED  PERSON. 

as  evidence  in  sodomy,  ill,  1018. 
COMPLAINT  OF  WOMAN, 

in  evidence  of  rape,  lii,  963. 
COMPLAINTS  OF  SUFFERING,  when  admissible  in  evidence,  ii,  1111, 
lii,  626  (1). 

COMPOUNDING,  allegation  of  time  in，  i,  404  (2). 
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COMI^lEaENSIBLB,      tair  penotifl,  otaurge  to  Jury  itaonU  be,  U,  IMo. 
CONCEAUNO  BIRTH,  how  i^eeUle  tiw  Indictment  tor.  U,  617  (1). 
CONCOUiHBNT  OP  DEATH,  how  Indictment  for, 11. 4«6  (S>. 
CONCEALMENT  OP  DBFBNDANT,  M  erldenca, 11. lUtO. 
CCWCBPTKni. 

vrfdsnoe  ot In  rape.  Ill, «i ひ）. 
COMCUTDINa  PAST. 

Of  JMKefmMt,  tall, 11, 647-<6Sa. 
of  plw  of  not  snUty,  U,  797  (1). 
In  Indictment  for  nnlsancs,  Jll,  862-864. 
CONCLUDING  BUUMART, 

Tha,  In  Mtir^  inMctmewt,  full.  Hi,  548-660. 
In  Indletmnt  for  perjury. 1U>  908. 
CONCLUSION, 


Of  iiKUcfmmf  OR  (tafitfe,  Amo,  tnU, li,  MMW. 
tbe,  ot  count, 1, 429;  -what,  to  pie*  la  abatement, 11,  793  (，）. 
CONCLUSION  OF  LA.W,  not  allege, 1, 331 (2), 11. 516  (1):  not  good  In 

record  of  conviction,  li,  725:  In  special  Terdict, 11, 1007  (B). 
CONCLUSIVE  PRESUMPTIONS,  wbat  are, 11, 1098,  109S. 
CONCURRENT  JURISDICTION,    (See  JtaiaDicnoN.) 

rule  where  courts  bare, 1, 315  (1). 
CONCURRENT  REMEDY,  wben  writ  of  error  is, 11， 1310. 
CONDITION  OF  PARDON,  effect  ot  braacb  ot, 11, 1383,  1384. 
CONDUCT, 

Showing;  connection  between  coiuplrators  br, lU,  S36  (1). 

and  language,  la  (neanltr.  III,  687  a. 
CONDUCT  OF  DECEASED, 

At  evidence  In  homlcMe,  full.  111,  609-611,  618422. 
CONDUCT  OP  DEFENDANT, 

And  m  admUtiont,  at  evUence,  full, 11, 1247,  12S4. 

At  evidence  in  lUmtcUe,  full.  111.  02M3O. 
CONDUCT  OF  L&NOUAOB, 

STldence  by,  lit  torterr.  Ill, 428  (S). 
CONFESSION.  CONFESSIONS,    (See  Adhisbioh.) 

Sxtra-fuMcial,  what  and  when  and  toAy  received,  full, 11, lS16o- 
U46;  namely.  In  ffeneral,  1217-1220;  when  and  tehy  rejected  or 
rtcelvea,  1221-1240：  further  thereof  and  Mefr  effect,  1241-1846. 

u  erldence  of  corpus  delicti  (or  blndins  orsr,  I,  233  (1);  vbether 
ataonU  be  opened  to  Jnir,  il.  S89  ("；  court  dedta  irh«tliv. li 
voluntary, IL  989  (8);  when  separate  trials  to  exclude* 11, 1019 « 
(3)  ；  as  eTld«nce  of  corpnB  delicti,  U, 10B8;  ot  perMm  not  th«  de- 
fendant. Inadmiwlble,  U, 1070  (2):  m  not  heuvar.  U, 1081  (,): 
dlstlngulslied  from  admlnioni, 11, 1347  (1) ； puols  evidence  o( II, 
1266,  note. 

of  principal,  on  trial  ot  acceaaorjr,  ill,  IS  (4). 
ot  iwlMtner  In  anon,  ill, B3  (2). 
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CONSPIRACY,    (See  "Common  Conspirator.") 

Procedure  for,  full,  iii,  202-245;  namely,  in  general  of  the  indictment^ 
204-226;  the  evidence,  227-236;  questions  of  practice,  237-239;  in 
Mome  particular  farms  of,  240-245. 
where  indict  for,  i，  61 (3)  ；  Sunday  arrest  for, 1, 207  (3);  laying 
several  overt  acts  im  not  duplicity, 1, 437  (2)  ；  how  charge,  against 
several, 11, 464  (2),  468  (4);  in,  to  cheat,  how  indictment,  ii,  516 
(2);  bill  of  particulars  In, li,  644  (2);  wife  as  witness  in, li. 1019 
(5)  ；  when  severance  not  permitted  in, 11， 1019  (5) ;  trying  defend- 
ant alone,  ii,  1022;  new  trial,  arrest,  and  error,  in  cases  of,  ii« 103S 
(2,  3), 1039;  declarations  in  progress  of,  ii,  1248  (2). 
CONSPIRATORS,    (See  Co-con bpibatobs.) 

indictment  against  several,  iii,  226. 
CONSTABLE,    (See  Officer.) 

When  arrest  hy,  without  toarrant,  full, i, 181-184. 
procedure  for  refusing  to  accept  office  of,  ill,  820,  821. 
CONSTITUTED  AND  ORGANIZED, 
Hoio  grand  jury,  full, li，  849-860. 
CONSTITUTION,  Interpreting  statute  by  the, 1， 114;  waiver  of  right  under, 
1, 118. 

CONSTITUTION  AND  STATUTE,  Interpreted  together,  ii,  894  (3). 

CONSTITUTIONAL  LAW,    (See  Jubisdiction 一 Trial— United  States.) 
as  to  place  of  prosecution, 1， 50,  52  (2),  58  (2),  61 (4),  63  (1),  64-67; 
as  to  change  of  venue,  i，  75  a,  76;  as  to  fulness  of  allegation, 1, 86- 
88,  95-112;  as  to  prosecutions  by  information,  i, 145;  as  to  fugitives 
from  Justice, 1, 220-223  h;  as  to  search-warrants, 1, 240  (2);  ex- 
cessive ball, 1, 261, 262  (3)  ；  as  to  trial  without  prisoner's  presence, 
i,  269  (3)  ；  as  to  prisoner's  presence  in  trials  for  felony, 1， 271 (2) ； 
as  to  appointing  prosecuting  officer  pro  tem" 1， 280;  provisions  giv- 
ing prisoners  right  to  have  counsel, 1, 301;  as  to  counsel  to  poor 
prisoners, 1, 305;  whether  lawyers  compellable  without  compensa- 
tion, i,  305,  306;  giving  meanings,  by  statute,  to  words,  i，  358; 
statutes  dispensing  with  allegation  and  proof  of  place, 1， 385;  as 
to  conclusion '  of  indictment,  ii,  607，  650-652  a;  as  to  defects  in  In- 
dictment cured  by  acquiescence,  ii,  706  a  (3)  ；  as  to  amendments  in 
indictment,  ii,  711 (2,  3)  ；  whether  requires  oath  to  complaint  be- 
fore inferior  magistrate,  ii,  718  (1);  number  of  grand  jurors,  ii, 
855;  as  to  irregularly  selected  grand  Jurors, 11, 875  (4)  ；  as  to  Jury 
trial, 11, 891-894 ；  as  to  quallflcationB  of  petit  Jurors; 11, 900  et  eeq.: 
as  to  triers,  906  (1) ； as  to  opinion  of  guilt  disqualifying  juror,  ii, 
908  (1, 3),  909,  note;  Tennessee, 11, 910  (2)  ；  as  to  bias  respecting 
the  law,  il， 916-918;  as  to  scruples  about  capital  punishment  dis- 
qualifying Juror,  li,  918  (1) ； as  to  Juror  being  a  resident,'  voter,  or 
tax-payer, li，  922;  as  to  speedy  trial,  li,  951c;  as  to  public  trials,  ii, 
957,  958;  as  to  furnishing  prisoner  copy  of  Indictment,  ii,  959  a  (1) ： 
as  to  compulsory  process  for  witnesses, 11, 959  h;  as  to  paying  wit- 
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CONSTITUTIONAL  LAW— conttnttcd. 

nesses, 11, .959  h;  defence  by  counsel  and  self,  ii, 
ponement  of  trial,  to  procure  inculpatory  evldi 
forbidding  charge  to  jury  upon  facts,  ii,  979  (2 
ing  of  law, 11, 984,  987;  as  to  statutes  changini 
ii,  1089  (2),  1090;  "confronted  with  witnesses 
record  evidence,  U, 1134;  as  to  defendants  testify 
11, 1183,  1186;  as  to  absent  or  deceased  witness, 
meeting  witnesses  "toce  to  face," 11, 1204,  1208;  s 
tionB,  ii,  1208;  as  to  effect  of  facts  agreed, 11, 
statutes  taking  away  motion  in  arrest  of  Judgm 
respite  and  reprieve,  ii,  1299;  as  to  writ  of  erro】 
(2);  pronouncing  statute  unconstitutional  upon 
1410  (7). 

requirementB  of,  as  to  indictment  for  murder  in  fli 
587. 

CONSTITUTIONAL  PROVISIONS,  various,  as  to  forn 
100  0-112. 

CONSULAR  COURTS,  not  bound  to  give  Jury  trial, il, ！ 
CONTEMPORARY  UTTERANCES, 

as  evidence  in  homicide,  ill,  626,  626. 
CONTEMPT,   (See  In  Contempi^Misbehaviob. ) 

by  a  grand  Juror, 11， 869  (2)  ；  by  witness  before  g 
(1) ； for  disobeying  order  excluding  witnesses, Ij 
process  as  for,  to  compel  abatement  of  nuisance,  ill, 
CONTEMPT  OF  COURT,  punishable  summarily,  i, 100 
doors,  to  arrest  for,  i, 196;  Sunday  arrest  for, 1, 2 
trial  for,  ii,  892  (6). 

CONTEMPT  OP  TITHING-MAN,  how  indictment  for, 11, 
CONTENTS  AND  FORM,    (See  Form.) 

Of  record,  full,  ii,  1347-1360. 
CONTINUANCE.  CONTINUANCES,    (See  Trial.) 
, Doctrine  and  practice  of,  full, li,  951-951 c, 
•  of  hearing  for  commitment  before  magistrate, 1, 234 
ence  of  prisoner  at  motion  for, 1, 269  (1) ； whet 
11, 730  (2);  of  case  before  grand  Jury, 11, 870  a  (2) 
ance,  il,  1023  a;  asking,  in  icase  of  surprise,  li, 12! 
of  capitally  convicted  woman,  who  is  pregnant,  U, 1 

CONTINUANDO,  defective,  i,  388  (2);  what,  and  form  ol 

alleging  barratry  by, lU, 103  (1). 
CONTINUING. 

when  nuisance  must  be  charged  <us,  ill,  866-  (2,  3). 

CONTINUING  MALICE, 

presumption  of,  in  murder,  ill,  607. 
CONTINUING  MOTIVE,  as  excluding  confespion,  H, 1239. 
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CONTINUING  NUISANCE, 

Yoluntary  abatement  of,  mitigateB  punlBhment,  ill,  870. 
CONTINUING  OFFENCE  OR  OFFENCES,  how  lay,   i,   393-397;  cor- 
respondence of  proof  and  allegation  in,  i,  402;  election  in,  i,  460  (3). 

alleging  time  in, 1, 388,  393-397,  402,  il, 103  (1),  312,  U,  866  (2). 
CONTINUOUS  LARCENY,    (See  Larceny.) 

how  allege  and  prove  time  of, 1, 397  (4),  note,  (2). 
"CONTRA  PACEM,"    (See  "Against  the  Peace.") 
CONTRACT,  the  scilicet  in  declaration  on,  i,  406  (3). 

how  allege,  in  cheat,  ill,  161;  when  not  allege,  in  folse  pretences,  ill, 
166  (2). 

CONTRADICT,  dying  declaration, 11, 1209  (8). 

CONTRADICT  INDICTMENT,  not,  on  motion  to  quash, 11, 763  (1). 
CONTRADICT  WITNESS.    (See  Witkess.) 

by  doings  before  grand  jury*  ii,  858;  competent  to, li, 1071 (1) ； deposi- 
tions to,  li,  1202. 

C(»ITItADICTIONS,  defendants',  about  case, 11, 1252,  1253.  • 
CONTRADICTORY  AND  CONFUSED  LANQUAGB, 

of  courts  as  to  Indictment  for  murder  in  degrees,  ill,  571-581. 
CONTRADICTORY  OATHS, 

In  perjury,  lii,  931. 

"CONTRARY  TO  ALLEGIANCE/'  whether  allege,  in  indictment  for 

treason,      647  (1),  ill,  1034. 
CONTRARY  TO  INSTRUCTIONS, 

verdict,  must  be  received,  ill, 642  (2). 
"CONTRARY  TO  STATUTE," 

conclusion  of,  in  false  pretence  indictment,  111,  164. 
CONTROL  OF  COURT,  grand  Jury  under, 11, 868  (1). 
CONTROLLABLE,  whether  and  how  prosecuting  officer,  i,  292,  293  (!)• 
CONVENIENCE,  how  governs  procedure,  i，  7  (3). 

CONVERSATION,  CONVERSATIONS,  between  husband  and  wife,  evi- 
dence, 1, 1155;  denying,  to  witnesses  in  waiting, 11, 1190  (2). 

as  evidence  against  bawdy-house,  111, 116  (3,  4). 
CONVERSE,  when  juror  not,  with  outside  persons,  H，  994  (2)'  997.  • 
"CONVEYING"  INSTRUMENT  FOR  ESCAPE, 

in  Indictment  for  rescue,  ili,  945  (2). 
CONVICT, 

complaint  based  on  testimony  of,  at  preliminary  examination, 1, 232, 
note. 

CONVICTED  OF  CRIME,    (See  Pbiob  Coimcnow.) 

witness,  since  former  testimony, 11, 1195. 
CONVICTED  DEFENDANTS,  whether,  pay  costs,  il,  1317  (2). 
CONVICTION, 

Can  he  only  on  pursuing  established  forms,  full, 1, 89-94. 
In  general,  before  magistrate,  full,  il,  716-727. 

one  escaping  after,  may  be  brought  back,  i,  220  (4);  whether  htAl 
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CONVICTION— conttnued. 

after,  i,  252  (3)，  253  C2);  whether  or  when  Judge  may  direct,  U, 
977  (2);  prior,  discrediting  witness,  applied  to  testifying  defend- 
ant, 11, 1185;  arrest  of  Judgment  after,  before  sentence, li, 1284; 
costs  following,  U, 1317  (2). 

CONVICTION  FOR  CRIME,  disqualifies  witness,  ii, 1137;  lost  record  of 
11, 1398  (2). 

CONVICTIONS  ON  COMPLAINT  before  magistrate, 1, 152,  153. 

CONVICTIONS  ON  VIEW,  whether,  and  what, 1, 150,  151. 

COPY  OF  INDICTMENT,  when  formerly  denied  prisoners, 1, 14  (1), 22; 

waiver  of,  i, 126  (1);  furnishing  prisoner  with,  ii,  959  a  (1);  trial 

on,  If  lost, 11, 1400. 

CORONER,  information  by, 1, 143;  may  bind  over  for  trial, i,  226  (2), 
229  h;  as  conservator  of  peace, 1, 229  b;  may  be  petit  Juror,  ii,  914; 
testimony  before,  when  admissible  at  trial,  ii,  1198-1200;  whether 
depositions  before,  admissible  at  trial,  li,  1200;  admissions  before, 
ii,  1255,  1257  a. 

CORONER'S  JUROR,  whether  competent  as  petit  juror,  ii,  914. 
"CORPORAL  OATH," 

meaning  of,  iii,  913  (3). 
CORPORAL  PUNISHMENT,    (See  Sentence.) 

Sentence  to,  and  its  incidentSy  full,  ii,  1310-1312. 

cannot  be  Judgment  for,  in  prisoner's  absence,  i,  275  (2). 
CORPORATION,  how  allege,  prove,  and  proceed  against, 11, 682;  bring- 
ing into  court  as  defendant, 11, 950 a  (3). 

how  lay  owneniliip  of,  in  burglary.  Hi, 1 さ 8  (5). 

in  averment,  iii,  455,  457;  proof  of  corporate  existence,  Ul, 456. 

how  aver,  as  owner  in  larceny,  Ul, 718  (4). 

laid  ae  owner,  proof  of,  iii,  752  (2). 

proof  of  ownership  in,  iii, 850  (2). 
CORPSE,    (See  Dead  Body Sepitltube.) 
CORPUS  DELICTI, 

DoctHne  of,  full, 11, 1056-1059. 

proof  of,  in  larceny,  iii,  739  (2),  741. 
CORRECT,  sentence,  li,  1298. 

CORROBORATED  OR  NOT,  confession,  ii,  1244  (2). 
CORROBORATING,  testimony  of  witness,  il, 1150;  accomplice,  ii,  1169 

(2，  3), 1170  (1). 
CORRUPT, 

proof  that  testimony  was,  In  perjury,  iii,  985  a. 
COIJRUPT  ACTS  AND  NEGLECTS, 

In  office,  procedure  for,  full,  ill,  822-836. 
CORRUPTION, 

charging.  In  Indictment  for  malfeasance  in  office,  ill,  834. 
"CORRUPTLY," 

in  perjury  Indictment,  iii,  922. 
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COST, 

as  element  of  value,  iii,  751 (5). 
COSTS, 

Sentence  to  pay,  full, ii, 1313-1321. 

prosecutor's  liability  for,  fl,  691 (2),  693  (3)  ；  what,  against  joint  de- 
fendants, U, 1035  (2),  1325  (2). 
COUNSEL,  (See  Attobnet Pboceeding  without ~ Pbobecctinq.) 
Right  of  prisonert  to  have,  full, 1, 296-302. 
Asn>ointment  of,  compensation,  trial  without,  full, i,  303-307. 
General  views  of  duty  of、  full, 1, 309-313. 

when  formerly  denied  prisoners,  i, 14;  the  Judges  as, 1, 14  (2)  ；  may 
defend  botb  guilty  and  Innocent;  i,  94;  presence  of,  at  trial, !»  270, 
272  (1) ； for  prisoner,  appointing  and  controlling,  i,  282;  queen's 
attorney,  Ac.,  as,  in  England, 1， 300;  how  as  to  prosecuting  officer 
with  U8, 1, 302;  whether  before  magistrate, 11, 726;  continuance  for 
absence  or  sickness  of, 11, 951 c  (1) ； position  of,  in  court-room,  ii, 
952-954;  how  defence  by,  ii,  962  (2，  S);  arguing  law  to  jury,  ii,  986; 
of  Joint  defendants  after  severance, 11, 1026;  for  defendants  jointly 
indicted,  il, 1040;  not  exclude,  from  court-room,  ii,  1190  (1); 
whether  new  trial  for  misdoings  of,  it,  1281. 

Insanity  Incapacitates  to  employ,  iii,  666  (1). 
COUNSEL  FOR  DEFENCE,    (See  Defence Defendant.) 

RighU  and  duties  of,  full, 1, 309-313. 

Bummings  up  at  trial,  full,  ii,  974-975  6. 

opening  by,  to  Jury, li,  972,  973. 

COUNSEL  FOR  PROSECUTION,    (See  Pbosecutiwg  Offices.) 
how,  in  England,  li,  962  (5) -964. 

COUNT,  COUNTS,    (See  Bad ^ New — • Onb ~~ Sepabate.) 
What  and  arranging  indictment  in,  full, 1, 421-431. 
Compelling  election  as  to  the,  full, i,  455-458. 

how  distinguished, 1, 132  (1),  note, 133  (2);  meaning  of,  i,  421 (3)； 
how,  In  Joinder  of  offences,  i，  449  and  note;  repugnancy  between.  U. 
492;  whether  add  new,  to  Information, li，  714  (1);  quashing,  when 
part  bad, 11, 764;  more  than  one,  partial  verdict,  li,  1010  (2,  3); 
entering  verdict  on  particular,  li,  1014;  good  and  bad,  general 
verdict,  how, 11, 1015,  1015  a. 

how  verdict  on  several,  In  conspiracy,  iil，  237. 

joinder  of,  in  counterfeit  coin,  iii,  271 (3). 

joinder  of,  In  disorderly  house,  111,  277. 

joining,  for  rape  and  for  assault  with  intent,  Hi,  975  (1). 

Joinder  of.  In  receiving  stolen  goods,  Iii,  981 (2),  987. 

COUNT  IN  FORGERY, 

may  charge  different  Intents'  Iii,  425  a, 

•COUNTERFEIT," 

in  indictment  for  uttering,  iii,  440. 
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COUNTERFEIT  MONEY,  passing,  how  indictment  for, 
COUNTERFEITING,    (See  Ck)iNiNG—FoBOEBT— Possess!  i 
how  indictment  for  diminishing  coin, 11, 636  (7);  pi  i 
1126  (2),  1127  (1). 
COUNTERFEITING  COIN, 

Procedure  for,  and  the  like,  full,  ill,  246-271;  name  i 
the  coin,  248-256;  passing  counterfeit  coin,  257-262 
other  in  possession^  263,  264;  possession  vHth  in  ！ 
268;  possessing  or  making  the  instruments,  269,  27( 
offence,  common  utterer^  &c.  271. 
Indictment  for,  to  state  kind, 11, 629  (2). 

COUNTERFEITING  AND  HAVING,    (See  Possessino- 

whether  Join, 1, 449  (6)，  note. 
COUNTERFEITS,  how  indictment  for  receiving,  contra  ： 
633  (2). 

COUNTRY,    (See  Fobeigneb.) 

crime  may  be  committed  out  of  the, 1, 53. 
COUNTS  GOOD  AND  BAD,    (See  Count.) 

sentence  on,  ii, 1332. 
COUNTS  MORE  THAN  ONE, 

Verdict  on,  full, ii, 1015,  1015  a. 
COUNTS  AND  OFFENCES, 

Sentence  where  more  than  one,  full,  ii,  1325-1334. 

COUNTY,  COUNTIES,    (See  Change  of  Venue— Pabtic  : 

Place Pboof  of.) 
Of  the  prosecution,  full, 1, 45-67. 
Procedure  for  goods  stolen  in  one,  and  carried  into  ！ 
727-729. 

effect  of  dividing  a,  on  the  place  of  the  Indictment, 
part  of  the  act  in  one  and  part  in  another,  i,  5! 
which  of  two,  to  prosecute, 1, 54  (1) ； acts  partly 

•  i,  58  (2)  ；  amending  name  of,  in  indictment, 1, 97  (I 
prisoner's  counsel, 1, 305,  306  ；  in  margin  of  Indlcti 
385;  special  verdict  must  state  the,  ii,  1006  (7)  ；  (i 
11, 1316. 

the,  In  false  pretences,  lit,  197. 

the,  in  embezzlement,  Ui,  326. 

the,  in  Indictment  for  forgeries  and  utterings.  Hi,  4'i! 
averring  and  proving  the,  in  homicide,  iil, 638  (2). 
the,  in  kidnapping,  iil,  693;  in  libel,  111,  805. 

COUNTY  OR  DISTRICT,    (See  Distbict.) 

How  charge,  in  modem  indictment,  full, i,  368-371. 
COURSE  OF  JUSTICE, 

Or  proceeding  wherein  perjury  was  committed,  hou 
905-911,  924. 
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COURSE  OF  TRIAL.,    (See  Ordeb— Tbial.) 

Iniictment  to  give  information  how  to  order,  full, 11, 532-537. 
COURT,    (See  Cibcuit ~ Cottbse  or  Tbial ~ Ikfebiob ― Ji'dge ― JuBisum 
—Open.) 

Peraonal  presence  of  prisoner  in,  mil. 1. 166-277. 
The,  full, f.  314-317. 

Indictment  to  inform  the,  so  it  can  order  courte  of  trlat, 

537. 

What  totU  guide  the,  in  its  tenlence,  full, 11. 53S-542. 
who  the,  I,  35:  JurlsdlcttoQ  of,  from  law,  not  consent,  t,  9G  (1) ; act 
of,  not  prejudice  prisoner,  I, 120  (2) ；  arrests  for  offences  In  pres- 
ence of,  i, 179  (1) ： or  Judge  may  bind  over, 1, 229  (1),  dlslinotlons 
aa  to,  of  Inferior  aod  of  superior  Jurfsdlctlon,  I,  ：  chiuiglsg 

day  of  holding,  effect  on  recognizance,  i,  264  b  (3)  ：  to  deterroloe 
words  of  indictment, 1. 338:  pleas  to  Jurisdiction  of, 11. 736,  794; 
grand  jury  a  part  of  the, II,  868  (1) : the,  in  place  of  triers, 11, 906, 
934  (4>;  of  own  motloti  discharging  unQt  Jurora,  if.  947  (2)  ；  to  be 
open  at  trial, li,  957-959;  how  interfere  in  examination  ot  witnes*. 
11, 9GG  a  (1) ; when  check  couaael, 11, fl"5  B  (2)  ；   to  determine 
sufficiency  at  evidence, 11, 977,  978:  communkatlona  between,  and 
dellberatfng  jury, 11' 1000:  admitting  accomplice  as  witness,  U, 
1161 (3) ;  the,  determines  admissibility  of  dying  declaration, 11. 
1212  (1) ； determines,  and  on  what  evidence,  whether  to  admit  con- 
leas  Ion,  II, 1220：  sworn  sdmlsslODs  before. 11, 1265：  may  arrest 
judgment  self-moved,  11, 12S2;  place  of  holding,  how  tn  record, II, 
1351;  whether  participate  in  nolle  prosequi,  U, 1338  (2),  1389；  no 
Injunction  sgaioat  tie.  il, 141-1, 
wbat  for,  tn  disorderly  houae.  Hi,  281 (3). 
determines  competency  or  export,  III,  68T. 
how  far  perjury  a  question  (or  the,  lit,  933.' 
COURT  OR  CAUSE. 

Wfierein  perjury  icaa  committed,  how  over,  full,  Ul, 905-911,  924. 
COURT  DAY.  change  of.  after  bail, 1, 284  J>  (2), 
COURT  DE  FACTO,    (See  De  Facto.) 

doctrine  of, 1. 316  (3). 
COURT  EXCUSING  JURORS,  parties  not  obiect  to,  U,  9ZG  (4). 
COURT  HAND,  abolition  of, 1, 343  (1). 
COURT-HOUSE,  wbetter  court  must  bU  tn,  I,  317  {2). 
COURT  AND  JURY,    (See  Trial.) 

Retpective  provincca  of,  lull. 11,  3&Z  b-SSS  b;  namely,  ijenerai,  i 

9S2  d;  jury  judging  of  law,  983*988;  court  fudging  of  fat 
Eow  cotmntijiications  Befic ecn,  full,  il,  1000. 
COURT  NOT  OF  RECORD,  certiorari  in  proceed Inga  of  a,  li, 
COURT  OR  OFFICIAL  PERSON. 

before  whom  perjury  was  committed,  how  aver,  HI,  910. 
"COURT  IS  OF  OPINION,"  words.  In  Bentence.  H, 1296. 


INDEX. 


COURT  OF  REVIEW,  dlfltingaished  from  trial  cour 

trial, ii, 1274. 
COURT  ROOM, 

Arrangements  toithin  the,  full,  ii,  952-959. 
Excluding  from,  toitnesset  in  waiting,  full, 11, ill 
COURTS  OF  RBCORD,    (See  Bindoo  Ovni— Cotjbt. 
power  of,  to  commit  for  trial, i,  229;  writ  of 
Judgments  of, 11, 1364. 
COVENTRY  ACT, 

indictment  on  the,  iii，  865  (2). 
CREATED,  how  court,  i,  315  (2). 
CREDIBILITY  OF  ACCOMPLICE,  evidence  of, 11, 11 
CREDIT  TO  STUDENT,  how  indictment  for  unlawful 
CRIMB,  CRIMES,    (See  Anotheb— No  Offence.) 
Ascertaining  and  particularizing  the,  in  indictan 
Evidence  of  another,  in  proof  of  the  one  in  quest 
all,  subject  to  indictment, 1, 130;  breaking  cast! 
196;  meaning  of  word,  i,  220  (2);  What,  ball 
time  in  way  to  disclose  no,  i,  404;  one,  set  out  d 
counts, 1, 426;  committed  in  different  ways, 1, 
whether  disqualifles  Juror,  ii,  916  (2),  917;  & 
over, 11, 1412;  commission  of,  not  subject  for 1 
procedure  In  conspiracy  to  charge  with,  lii^  240, 
CRIMB  WITHIN  CRIMB,  how  Indictment, 1, 417  (2); 
Ity, 1, 438. 

CRIMB  JOINT,    (See  Joikdeb  of  Offences.) 

How  indictment  affainst  perpetrators,  full, U,  463- 
CRIME  AGAINST  NATURE.    (See  Sodomy.) 
CRIME  PREJUDICIAL  TO  PUBLIC,  right  to  arrest  oi 
CRIMES  SEPARATE, 

One  indictment  for  several,  full,  ii,  473-476. 
CRIMINAL  ACT, 

How  set  out  the,  in  forgery,  full,  iii,  426. 
"CRIMINAL  OASES,"  what  are,  within  constitutions 
trial,  ii,  892  (4);  higher  degree  of  presumptlc 
civil, 11, 1075. 
CRIMINAL  CAUSE, 

Outline  of  a,  full, 1, 28-44. 

effect  of  agreements  in,  i, 125  (3)  ；  compared  w 
trial, 11, 1273;  as  to  enforcing  the  law,  ii,  1275; 
11, 1361. 

CRIMINAL  AND  CIVIL  CASES,  how  Jury's  oath  di 
CRIMINAL  EVIDENCE,    (See  Evideitce.) 

compared  with  civil, 11, 1046  (1),  1080,  1092,  1095 
CRIMINAL  INTENT,    (See  Intent.) 

allegation  of,  In  homicide  by  neglect,  iii,  538  (1] 
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proof  of,  in  libel.  Hi,  SOI. 

when  presumed,  in  violating  Lord's  day,  IK,  818  (2). 
CIllMINAL  PLEADING,  Importance  of  knowtng,  i,        compared  with 
civil. 1. 320-322. 

CRIMINAL  PROCEDURE,    (See  Juoiciai,  Paot^UBB— Oedcb— PwjCBWnOfc > 

Fie  teed  hiatortcallj/  and  in  general.  Full, 1, 12-27. 

meaning,  I. 1, 2. 
CRIMINAL  PROCEEDINGS,  equity  does  not  enjotn,  H, 1414. 
CRIMINAL  TRANSACTIONS,    (See  Anotbeb  Cbime^bxme.) 

Division  of,  into  spe<H/lc  crimes,  as  to  the  indictment,  full, 1. (16-420. 

one.  set  out  differently  in  different  counts,  ！,  426. 
CRIMINATE  SELF,    (See  Witness.) 

when  accomplice  must,  ii, 1172;  defendant  teetlff  Ing  as  witness  must, 
f[.  I1S3;  admiseloDS  by  answers  which,  as  evidence,  ii,  1266. 

witness  not  to,  In  libel,  lit,  803. 
CRITICISM,  offence  given  by,  t, 100a  (4).  note,  par. 1. 

CROSS-EXAMINATION,  rebuUfng  teBtlmony  drawn  out  on,  ii.  1072;  not 
allowed  as  to  crime  not  charged. li, 1122,  112；!：  limiting  the.  of  do- 
feudant  testifying,  ii,  1182；  not,  of  dying  declaration, 11, 1213. 
CROSS-EXAMINE,  prisoner's  right  to,  Ii,  120*. 
CROSS-INDICTMENTS,  trying  together. II. 1014. 
CROWD,  arrest  of  one  collecting. 1. 183  (3). 
CROWN  CASE  RESERVED,  rehearing  by,  il, 1266. 
CROWN  OFFICE.    (See  Mastek  of  Cuown  Office.) 
CRUELTY  TO  ANIMALS,    (See  Maucioub  Mischief.) 

word  "beat"  Id  Indlctmeat  for,  I,  356  (2);  how  Indictment  for  tortar- 
iDg. II.  623  (2). 
CRUELTY  TO  PAUPER, 

how  Indictment  tor,  lit,  82S  (3). 
CUMULATIVE  SENTENCES,  how  of.  H, 132T  (2)  and  note. 
CURRENT, 

whether  allege  counterfeit  coin  as,  in  indictment  for  pasBlDg,  lil. 
259  (7 に 

CURTESY  INITIATE,  tenant  by,  a  freeholder,  il.  921  (2). 
CUSTODY,    {See  Pbiso-Ner.) 

Escape  of  prisoners  from,  full, 11. 13S2-13S6. 

proper  demeanor  toward  one  itt.  Ii,  731. 
CUSTOM,  character  Is  In  the  nature  of, 11, 1117. 
CUTTING  OFF  EAR. 

Low  Indictment  for,  lii.  S5S. 

DAMAGE,    (See  Costs ― "To  the  Damage,") 

to  the,  or  party,  needless  Id  averment, II,  G47  (1) ; costs  as  parcel  of, 
II, 1321. 

word,  in  asaault  and  battery,  HI,  67  (2). 
concludlDs  to,  In  nuisance,  iil,  8S2  {1, 2)* 
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CRIMINAL  PROGEDURB. 


DEATH — oo»"n«e(f. 

as  caused  by  wound  In  homicide,  ill,  527-529. 

proof  of  causes  ot  by  experts,  Hi,  631. 
DEATH  WARRANT,  procedure  as  to,  ii, 1386. 
DEBT,    (See  Fike.) 

whether  fine  is  a,  ii, 1304. 
DECEASED  PERSON, 

how  charge  assault  on,  ill, 62. 

how  lay  ownerehip  of  goods  of,  in  larceny,  111, 725  (1). 
DECEASED  WITNESSES, 

Supplying  testimony  of,  full, ii, 1194-1206. 
"DECEIVE  AND  DEFRAUD," 

Inadequate  in  Indictment  for  conBplracy,  ill,  212. 
DECISIONS, 

correcting  the,  in  embezzlement,  ill, 330  (3). 
DECLARANT,  competency  ot,  in  dying  declaration,  il, 1209  (1, 2). 
DECLARATIONS,    (See  Admission >~ Confession ~~ Dtino  Deglabations.) 

by  priBoner,  should  be  opened  to  Jury,  ii,  969  (8)  ；  of  the  res  gestae, 11, 
1086;  in  presence  of  husband,  and  wife,  evidence, 11, 1155. 

contradictory,  in  perjury,  ill,  931. 

of  complaining  woman,  in  rape,  Ui,  961-963. 

of  persons  engaged  in  riot,  ill,  1000  (1). 

of  injured  person  in  sodomy,  ill,  1018. 
DECLARATIONS  OP  PERSON  ROBBED, 

as  evidence  in  robbery,  lii,  1007  a  (1). 
DECLARATIONS  OF  PARTY,  are  liot  hearsay,  U, 1081  (2). 
DECLARATIONS  OP  PURPOSE, 

proof  of,  in  aggravated  assault,  ill, 67  (2). 
DECLARATIONS  OF  SECONDS, 

evidence  by,  in  challenge  to  duel,  ill, 808  (1). 
DECLARATIONS  IN  TRAVAILs 

not  admissible  in  rape,  iii,  971 (2). 
DBSCLINATORY  PLEAS,    (See  Plea.) 

the, 11, 737.  ' 

DECLINE  TRIAL,  when  Judge  may, 11, 1282  (2). 
DECLINING  TO  TESTIFY,    (See  Wirincss.) 
for  self,  effect  of  defendant's,  ii,  1186. 

DEED,    (See  Fobgebt.) 

how  charge,  in  forgery,  Ui,  418a  (3). 

DEED  OF  LAND, 

how  set  out.  In  forgery,  ili,  441 (3). 

DEER, 

charge  of  taking,  not  sustained  by  proof  of  deerskin,  ili,  395  (1). 

DEFACING  BURYING  GROUND,  ， 
indictment  for,  ill,  1011. 
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DBFAMING  OFFICBR,  (See 
how  indictment  for, 11, 53( 
DBFAULT,  as  to  Judgment  on, 
DEFECT  ON  FACE,    (See  Fj 
of  indictment,  whether  mo 
DEFBCTIVB  COUNT,  whethei 
DEFECTIVE  VERDICT,  doctr 
DEFECTIVELY  CONSTITUTE 
11, 763  (3). 

DEFECTS, 

In  indictment  cured  a' 
711. 

DEFENCE,    (See  Dilatobt  Di 
Moving  to  quash  aa  a  step 
counsel's  right  of,  i,  94;  h 
ment  on  statute  not  nes 
defences  together,  ii,  74 
971 (1). 

DBFBNCB  OR  PROSBCUTIO 
qualifies,  ii,  919  (1). 

DEFEND, 

Indictment  to  give  informi 

DEPEND  SELF,    (See  Testif 
defendant  may,  ii，  962  (1, 
DEFENDANT,  DEFENDANTS 
Joinder  of,  in  indictment, 
How  name  the,  in  indictm 
Peremptory  challengcM  hy. 
Trial  where  more  than  om 
separate  trials,  1018-1026 
is  several,  1041. 
Judgment  tor,  on  demurrer 
Jury  in  Connecticut, 11, f 
Hi,  861 (6);  right  of  the, 
own  cause  and  having  c 
opening  of,  to  Jury,  ii,  97 
not  witness  for  self  unc 
ii,  11181-1187;  dying  dec 
from,  ii,  1317;  ordinary  ] 
prosequi  as  to  part  of  th 
Joinder  of,  in  perjury.  111, 
DEFENDANTS  CHARACTER, 
TVhat  presumption  from  tl 
proof  of,  In  assault  and  bat 
DEFENDANT'S  FAVOR,  error! 
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DEFENDANT'S  POSSESSION, 

how  aver  forged  instrument  in,  iii,  404. 
DEFENDANT  UNKNOWN,  statutes  as  to,  and  how  proceed,  il, 678. 
DEFENDANT'S  WITNESSES,  committing  magistrate  to  hear,  i,  233 
DEFENDING  SELF,  prisoner's  privilege  while,  ii,  953,  954. 
DEFILEMENT  OF  FBMALE, 

conspiracy  for  the,  lii,  244. 
DEFINITE,  sentence  to  fine  must  be,  ii,  1309. 
DEFRAUD,  "knowingly,"  in  indictment  for  attempt  to, 11, 504. 
DEFRAUD  INSURERS, 

Indictment  for  arson  to,  iil,  45  a,  48  h,  50  (3). 
DEFRAUD  PERSON, 

allegation  and  proof  of  intent  to,  in  arson,  iil, 50  (2). 
DEFRAUD  PUBLIC, 

conspiracy  to,  iii,  243. 
DEFRAUDED, 

Allegation  of  person  to  l>e,  in  forgery,  full,  iii,  420-426  5. 
DEFRAUDING  OAS  COMPANY,  how  indictment  for,  il, 627  (2). 
DBGREB  OF  CRIME,  how,  in  judge's  charge  to  Jury,  il, 980  (2)  ；  verdict 

specifying  the,  il,  1010  (3). 
DEGREES,  indictment  where  burglary  is  divided  Into, 1, 83;  joining 
different,  of  offence,  i,  452  (5)  ；  Joint  defendants  may  be  convicted 
in  different,  ii,  472  (2),  1037;  how  the  Jury  is  to  be  charged  as  to,. 
11. 980  (2). 

indictment  for  arson  in,  iii,  48  a. 
DEGREES  OF  ASSAULT, 

Charging  different,  full,  lii,  63-64. 
DBOREES  IN  MURDER,    (See  Homicide.) 

How  indictment  under  atatutea  creating,  full, 1» 102,  iii,  561-589. 

the  verdict,  iii,  590-596. 
DELAY.  OF  COURT,  record  to  prevent  injury  from,  il,  1843. 
DELAY  IN  PROSECUTION,    (See  Pboskoution.) 

bail  on  account  of, 1， 258. 
DELAYS,    (See  (Continuance.) 

In  trial  of  cause,  effect  of,  full, 11, 951 d-951 /• 

essential,  in  real  justice, 1, 23  (3). 
"DELIBERATELY  PREMEDITATED," 

In  indictment  for  murder  of  first  degree,  full,  ill,  661-^99. 
"DELIBERATELY  AND  WILFULLY," 

in  indictment  on  statute  for  perjury,  iii,  926  (1). 
DELIBERATING  JURY,  how  communicate  with  court,  ii,  998  a  (1),  1000 一 
DELIBERATING  ON  VERDICT,  how  Jury  conduct  while, 11, 998  a. 
DELIBERATIONS, 

Of  fury,  how  conducted,  full, 11, 990-1000. 
DELIRIUM  TREMENS, 

presumptions  as  to,  lii,  674  (3). 
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DELIVERED  OPINION,  as  aiflQualifyink 
to  bavins,  il, 934  (2).  I 
DELIVERY, 

whether  allege,  in  false-pretence  In, 

proof  off  in  embezzlement,  ill, 327  (8 
DELUSIVE  ARGUMENTS,  Judge  to  pro 
DEMAND,    (See  Abbest.)  j 

to  open,  before  breaking  door,  i,  201 
DEMORALIZING  SHOW, 

how  allege,  in  indictment,  ill, 865  i 
DEMUR,  when, 11, 730  (1);  right  to,  ii,  } 
DEMURRER,    (See  Pleading  Oveb.) 

The,  full, 11, 775-786;  namely,  genera 

for  incongruous  joinders,  i,  424;  for 
ruled,  arraignment,  ii,  730  a  (1); ii 
plea  to, 11, 749;  oral,  ii,  790;  to  plea 
11, 810  (3),  817  (1);  motion  in  aiT< 
of,  not  bars  writ  of  error, 11, 1370. 
DENIAL  OF  GUILT,  former,  by  accompli 
DEODAND, 

what,  and  forfeiture  of,  iii,  506. 
DEPENDENT,  whether  may  be  Juror, li, 
DEPOSITIONS, 

In  place  of  ahsent  toitness,  full, 11, 11 

on  question  of  bail, i,  257;  Jury  ta 
deliberate,  li,  982  a. 
DEPUTATION,  '(See  Pbivatk  Pebson.) 

when  must  be  in  writing,  i, 189  (1). 
DEPUTY,    (See  Sheriff.) 

whether  prosecuting  officer  appoint, 1, 
DESCRIPTION,  of  persons,  places,  Ike.,  in 

of  the  stolen  goods,  in  larceny,  iii,  6S 
DESCRIPTION  OF  HOUSE, 

in  bawdy-house  indictment,  iii,  111. 
DESCRIPTION  OP  OFFENCE,  in  ball, 1， 
DESCRIPTION  OP  WAY, 

in  indictment  for  non-repair,  ill, 104 
DBSCRIPrrVB  MATTER,  prove  as  laid,  ！ 
DESCRIPTIVELY,  averring  thing,  il, 572 
DESERTION  of  married  party,  not  takes 

11, 1164. 
DESTROY, 

Ih  indictment  for  niayhem,  iii,  867  (i 
DESTROYED  OR  LOST,    (See  Lost.) 

written  testimony, 11, 1199  (4). 

how  aver  forgery  that  Is,  iii,  404. 
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DBSTRUCncnf, 

of  otaceM  libel,  ill, 794 a  <3). 
DETAIL, 

How  far  indictment  ieicenA  Into,  foil, 11, 526-531. 
how  In  the  indictment  for  malfeasance  In  office.  111,  826. 
DETAINER,    (See  Fokciblx  Enm  ard  DBtAinis,) 

wbettafir  pwe.  In  forcible  sntrr,  Ul,  87S  (，）. 
"DBVIL."   (See  一 Iir，mMTOBT."> 
" DIFFERENT  DATS,  tnuiBactlon  on,  elecUns  dar, 1, 4B9  (S,  8). 
DIFFERENT  GRADES  of  crime,  separate  counts  for, 1, 4S8  (4). 
DIFFERENT  MEANS,  Joining,  In  alleging  offence  commuted  by, 1* 
453  (2). 

DIFFERENT  UUTUODS,    {See  Methods.) 

of  crime,  aqpants  cmnts  for,  I,  488  (3). 
DIFFERENT  MODES  OF  TRIAL,  Jolndw  of  oOencoi  requiring, 1, 4G3  (1). 
DIFFERENT  NATURES,  Joinder  of  oBenees      I,  4S3  (1). 
DIFFERENT  PUNISHMENTS.  ]olnd«r  of  oltences  nqnlrlng, 1. 458  (1). 
DIFFERENT  WAYS,  liow  allege  Crimea  committed  in, 1, 420,  43S, 11, 
586-688. 

DIFFEIRINO  FORMS,    (See  Name.) 

Of  same  name,  II, $89. 
DIFFERING  UlTERANCHS,  eflect  ot In  eonteselon.  If,  U4D. 
DIU.TOItT  DEFENCE!,    (See  Defkhck.) 

waived  by  omiBBlon  to  plead, 1, 123  (1). 
DILATORY  FLEA  OR  PLBAB,    (See  Plea.) 

resorting  to, 1, 38  (2);  how  framed, 1, 327,  328：  at  arraignment, li. 
730,  730a;  wl^t  certain ひ In, 11, 745  (2):  when,  M,  746;  In  writing' 
or  not,  li,  789  (1). 
DIMINUTJON  OP  RECORD,  certiorari  In  cues  of, 11, 1379. 
DIRECT,    (See  Pkicision.) 

To  what  the  rule  requMng  ulie^lfon  to  be,  apfiliet,  fnU, 1" 6B4-6B8. 

ftllegaUon  must  be, 11, 508,  620  <2). 
DIRECT  BVIDHNCB,  of  corpu  delicti.  If,  1066  (4)  ；  dlsHngalBbed  from 

■   proBumption, II, 1096. 
DIRECT  PROOF,    (See  Expebt ~ OrnrjoN.) 

la  In  fact  presumption, 11, 1073  (2),  1074;  scientifically  viewed.  Is  ex- 
pert opinion, 11, 1177  (1). 
DIRBCTORT  STATUTEl,  non-compliance  witli,  u  to  ETUd  Jnron,  ii. 

STB  (8). 
"DISABLE!," 

Id  Indictment  for  mayhem.  Ill, 857  (3). 
DISAGREEMENT  OP  JURY,  nolle  prosequi  upon. 11, 1391. 
DISCHARGE, 

Of  fvror,  after  aioom,  full. 11. 946-949  6. 

of  per  Bon  wlioni ona  hui  arrested, 1, 214  (8),  21E;  how  of  grand  Jury, 
d«farLd«at.  aa  BZMd  Jury**  not  flsdfas  Mil, U,  VHt  a: 


of  l^iumar  for  Msr  ta  trtali, U, 
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DISCHARGE  DEFENDANT,  after  former  Jeopardy, li,  820,  830. 
DISCHAROB  OF  JURY,    (See  Juby.) 

for  non-agreement,  prisoner's  presence  at,  i,  272  (2)  ；  operating  as  ao- 
Quittal,  li,  821 (1). 

DISCHARGING, 

Bail,  full, 1, 264  /-264  n. 

DISCLOSE  NAME,    (See  Name.) 

refusing  to,  li,  676  (3).  、 
DISCONTINUANCE,  when,  equivalent  to  nolle  prosequi,  ii, 1391  (2),  note; 

whether  nolle  prosequi  is  a,  ii,  1395. 
DISCONTINUE  CAUSE,  prosecuting  officer  may, 1, 287  (3). 
DISCREDIT,  how,  defendant  testifying  for  self,  ii,  1186. 
DISCRETION,    (See  Jxjdicial.) 

of  judge,  how  guided  by  law  in  judicial  procedure,  i,  6  (2), '7  (2), 10; 
reviewing,  as  to  change  of  venue, 1, 72;  facts  addressed  to  the,  not 
in  indictment,  i,  86;  in  bail, i,  256  (2)  ；  prosecuting  officer's,  as  to 
whether  prosecute,  ftc.,  i,  287  (3)-290;  of  court,  as  to  limiting 
counsel, i,  313  (2). 
DISCRETION  OP  COURT,  view  at  the, 11, 965  (3). 
DISCRETION  OF  OFFICER,  in  making  arrest, 1, 193  (2). 
DISCRETION  AND  RULE,    (See  Pbocedube.) 

in  procedure,  i,  6  (2)， 10. 
DISCRETIONARY,  assistance,  Ac.,  to  prosecuting  officer, 1, 282. 
DISCRETIONARY  PUNISHMENT,  facts  for,  not  in  indictment, 1, 85. 
DISGRACE  JUROR,  need  not  state  what  will,  li,  934  (2). 
DISJUNCTIVE  AVERMENTS, 

inadequate  in  conspiracy,  ill,  224. 
in  forgery,  lil,  438-440;  poisoning,  ill,  647. 
DISJUNCXIVB  AND  CONJUNCTIVE  ALLEGATIONS,    (See  "Oa»") 

In  indictment,  full,  ii,  586-592. 
DISOBEITINO  MAGISTRATE'S  ORDER,  how  indictment  for, 11, 518  (8), 

529  (5),  654  (3). 
"DISORDERLY," 

•    in  indictment  for  keeping  bawdy-house,  ili, 106  (1). 
DISORDERLY  CONDUCT,  prisoner's,  at  trial, 1， 272  (3). 
DISORDERLY  HOUSE,    (See  Bawdt-hoitbe.) 

Procedure  for  keeping,  full,  111,  272-283;  namely,  indictment,  273-277; 
evidence,  278-282;  verdict,  28 あ 

Indicting  keepers,  Beparal れ er, li,  474  (1). 
DISPLEASURE  OF  GOD,  to  the,  needless  in  averment, 11, 647  (1). 
DISPOSAL, 

Of  person  arrested,  how,  full, 1, 213-217. 

Of  goods,  full, 1, 210-212,  218. 
'TDISPOSE  OP/' 

in  indictment  for  statutory  uttering,  ill,  453. 
DISPOSITION  OF  CASB,  agreements  as  to, 11, 1254a  (5). 
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DISQUALIFICATION,  Juror  stating  own. 11, 934  (2). 
DISQUALIFIES  WITNESS. 

What,  full, 11, 1137-1146. 
"DISSEISED," 

allegation  of,  in  forcible  entry,  ill, 387  (2),  note. 
DISSENT,  Juror,  at  verdict,  il» 1003  (2). 
DISSENTERS, 

disturbing  meeting  ot  in  England,  ill, 289  (1). 

DISSUADING  WITNESS,    (See  Tamfebino  with  Witness.) 
DISTINCT  FELONIES, 

proof  of  intent  to  commit,  in  burglary,  as  to  duplicity,  ill,  150. 
DISTINCT  TRANSACTIONS,  joining  felonies  In, 1, 450,  451：  misdemean- 
ors,.!, 452  (5). 

DISTRESS  INFINITE,  to  compel  appearance  of  corporation, 1" 950a  (3). 
DISTRICT,    (See  County.) 

Of  the  prosecution,  full, 1, 45-67. 

in  what,  indict  crime  against  United  States,  i,  64-67;  removal  of  case 
from  one,  to  another,  i,  223  &  (1);  prosecuting  officer  no  Jurlsdio- 
tion  beyond  own,  i,  287  (2). 

DISTRICT  ATTORNEY,    (See  Prosecuting  Offickb.) 
DISTRICT  OF  COLUMBIA,  Jury  trial  in,  ii,  891 (1). 
••DISTURB," 

in  indictment  for  dlBturbing  meeting.  111, 285  (3). 
DISTURBANCE, 

as  evidence  against  bawdy-house,  lil,  116. 

how  allege  the,  in  disturbing  meetings,  lii,  285  (2,  3). 
DISTURBER  OF  PEACE,  how  indictment  against, li,  530  (2). 
DISTURBING  MEETING, 

Procedure  in,  full,  lii,  284-301;  namely,  in  general  and  at  common  Jaw, 
285-288;  statutory  diaturhances,  289-301. 

allege  only  county  In  indictment  for,  i,  374;  duplicity  In  indictment 
for, 1, 441 (2)  ；  ill  indictment  for, 11, 484  (1). 
DISTURBING  PEACE,    (See  Breach  of  Peace.)  • 

how  allege,  by  cursing  and  swearing, 11， 557  (2). 
DISTURBING  PEACE  OP  FAMILY, 

Indictment  for,  lii,  65  (1),  note. 
"DIVERS,"  "ALL," 

persons,  in  conclusion  for  nuisance,  lii,  862  (3). 
•T)IVERS  DAYS  AND  TIMES,"  allegation  of, 1, 388  (2),  395. 
"DIVERS  LIEGE  SUBJECTS," 

words,  in  indictmept  for  cheat,  iil,  159. 
•DIVERS  PERSONS," 

alleging,  as  frequenters  in  bawdy-house  indictment.  111, 107  (2). 
"DIVERS  QUANTITIES," 

too  indefinite  in  indictment  for  cheat,  lil, 159  (1). 
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DIVISION  Ojj 

effect  of,  i 
note. 
DIVORCE  en— 

kidnapping 
DO  OR  CAUSl 

in  indictni 
DOCK,  prisonc 
DOCKET,  und, 
DOCKET  ENl 
1342  (1) 
DOCTRINE, 11 
DOCUMBNTAJ 

Ooncernini 
DOCUMBNTAl 
DOING  AND  C 
DOING  OR  CA 
"DOLLARS," 

in  designal 
DOMESTICS, 《 
DONE  right: 
DOORS, 

Breaking,  i 

in  serying 
DOORS  BROK] 

proof  of,  in 
DOUBLE  PLEi 

And  how  t 
DOUBT,  (See 
DOUBT  OF  TR 
DOUBTFUL  CI 
DRANK,  (See 

at  one'B  exi 
DRAWINGS,  ei 
"DRIVE  AWA1 

in  larceny 
DRUM,  taking. 
DRUNK,  grand 
950  c;  jui 
DRUNKARD, 1 
competen 
DRXJNKENNES 

not  seize  go 
1, 264  n; 
tying  Jur 

defendant's 
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DUB, 

whether  charge  fee  as,  In  extortion,  ili,  358  (8),  359. 
"DUB  PROCESS  OF  ULW," 

Oonatitutional  provision  securing,  full, i, 100  a  (2-4)  and  note. 

information  is,  meaning  of  phrase,  i, 145  (2)  ；  whether  provision  for, 
gives  Jury  trial, li,  891 (2).  892  (1). 
DUELLING,   (See  Homicidz.) 

Procedure  for，  full,  lii,  302-811. 

where  indict,  i,  61 (1). 
DUPLICITY,    ( See  Double  Plea.8. ) 

In  indictment,  full, 1, 432-449. 

How  take  advantage  of,  full, 1， "2,  443. 

what l8  not,  i,  444  (2);  ill  allegation  does  not  create,  il»  480  (6); 
good,  does,  il， 480  (6)  ；  in  indictment  on  alternatlye  clauses  of 
statute, 11, 587  (2);  cured  by  nolle  prosequi,  il, 1396. 

not,  to  join  assault  and  battery,  ill, 55  (3). 

not,  in  laying  assaults  with  aggravatioiL,  ill, 63  (3). 

not,  to  charge  attempt  to  commit  more  offences  than  one,  lii,  93. 

in  indictment  for  keeping  disorderly  and  bawdy  house,  Ui, 106  (2). 

what  Is  not,  in  burglary.  Hi,  143. 

what  is  not,  in  conspiracy,  iii,  226. 

not,  to  charge  both  forcible  entry  and  detainer  in  one  count,  ili,  S88 

(1).  ， 
having  possession  of  forged  instruments,  ill,  483;  keeping  gaming 
house,  iii,  493;  kidnapping,  iii,  692  (2);  violating  Lord's  day,  ill, 
815  (2). 

in  indictment  for  nuisance,  Iii,  867  (1). 
DUPLICITY  OF  MEANS, 

in  disturbing  meeting,  iii,  295. 
DURESS,    (See  Peab.) 

confession  extorted  by,  il,  1237  (1).  * 
DURING  TRIAL,    (See  Tbial.) 

To  verdict,  the  jury,  full, H,  990-1000. 

presence  of  prisoner, 1, 271-274. 
DUTY,  DUTIES,    (See  Nkqlect— Omission  of.) 

Of  prosecuting  officer,  full, 1, 287-294. 

how  charge  breach  of,  ii,  591 (1);  official  persons  presumed  to  haye 

done  their, 11, 1131. 
in  indictment  for  murder  by  starving,  iii,  668. 
DUTY  OF  COUNSEL, 

For  defendant,  full, 1, 309-313. 
DUTY  TO  REPAIR, 

averring,  in  Indictment  for  non-repair  of  way,  lil,  1044. 
DWELLING-HOUSE,    (See  Buboulbt— Hoitsk.) 

Breaking  doors  of,  to  arrest  or  search,  full, 1» 194-209. 
meaning, 1, 194;  in  search-warrant, 1, 209  (1);  indispensable  tern  in 
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DWELLING  nOVSK— continued, 

allegation  of  burglary, li,  573  (3). 
as  name  of  the  structure  in  arson,  iii,  34.  | 
indictment  for  attempt  to  steal  in,  iii,  87  et  seq. 
in  indictment  for  burglary,  iii, 135  (2).  ' 
forcible  entry  into,  iii,  380  (1). 

indictment  for  breaking  into  and  stealing  from,  iii,  \ 
allegation  for  pulling  down,  by  riot,  iii,  999  (2). 
DYING  DECLARATIONS, 

As  evidence,  full, 11, 1207-1216. 
as  eyidence  in  homicide,  iii,  624. 

EACH  OTHER, 

assault  by  two  on,  iii,  61. 
EARLIER  RECORD,  compared  with  final, ii, 1359. 
EATEN,  at  expense  of  party,  disqualifles  Juror,  ii,  902  (2), 
EAVESDROPPING, 

Procedure  for  offence  of,  full,  Mi,  312,  313. 
"EFFECT  FOLLOWING,"  meaning  of  the  words, li，  660. 
EFFECT  AND  PURPORT,  averring  words  by  the, li,  560. 
EFFBGT  OF  QUASHING,  not  to  let  prisoner  go  free, 11, 76 
EFFIGY, 

indictment  for  hanging  man  in,  iii,  795. 
BOGS, 

how  indictment  for  larceny  of,  iii,  707  (1). 
EL^CT,  who,  the  order  of  trial,  li,  1045. 
ELECTION, 

As  to  steps  in  a  criminal  cause,  full, i,  28-44. 
Compelling,  on  what  count  or  evidence  to  proceed, 1 
namely*  as  to  counta,  46M58;  a$  to  transaction,  41 
elect,  461,  462. 
of  stepe  by  defendant, 1, 38;  official  character  presuim 
1, 191 (2);  as  to  the  form  of  the  allegation, 1, 332-3； 
of  counts,  ii,  425  (1) ； of  offences  in  iiidictment,  f 
442  (4)  ；  compelling,  to  cure  misjoinder, 1, 453  (1); ; 
and  their  order,  ii»  966  a  (2) -966  c;  notice  of,  to  be  i 
indictment  for  riot  in  disturbing,  ill, 999  (3). 
ELECTION  BET,    (See  Bet.) 

allegation  of,  as  to  time,  i,  404  (2),  note. 
ELECTION  OP  COUNTIES,    (See  CJounty.) 

in  which  to  prosecute,  i,  59  (1). 
ELECTION  OP  COUNTS, 

in  embezzlement,  Iii,  825  (2). 
EltBCTION  FRAUDS,  "qualified  voter,"  in  statute,  not  adec 

ment, 11, 627  (1).  • 
ELECTION  OF  METHODS  for  alleging  tects,  i,  333  (1). 
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ELECTION  OF  STEPS  to  show  former  jeopardy,  ii,  819. 
ELECTRICITY, 

execution  by, li, 1339,  note. 
ELEMENTS, 

Of  the  indictment,  full,  ii,  506-516  a. 
BIaBMENTS  of  offence,  Indictment  to  contain  all  the, 1, 98  a,  100. 
ELUDE  JUSTICE,    (See  Escape.) 

attempt  to,  as  evidence,  U, 1250. 
EMBASSADOR,  exempt  from  arrest,  i,  207a  (2). 
"EMBEZZLE/' 

in  charging  embezzlement,  lii,  322,  323. 

EMBEZZLEMENT,    (See  Ovebdra^wino  Account.) 

Procedure  for,  full,  ill,  314-343;  namely,  in  general^  315-330;  particular 
cases,  831-343. 

where  indict, 1, 61 (2) ;  how  charge  time  In, 1， 397  (4)  ；  joining  counts 
tor,  and  for  larceny,  i,  423  (1), 449  (3)  ；  defective  allegation  of, 
surplusage,  ii,  480  (5)  ；  surplusage  in  indictment  for,  vitiating,  ii, 
482  (2);  of  the  allegation  for, 11， 583  (2);  bill  of  particulars  in,  ii, 
646  (1) ； form  of  verdict  for,  on  indictment  for  larceny  and,  ii,  1010 
(3). 

Indictment  for  BOliciting  to,  iil, 74  (3). 

EMBEZZLEMENT  AND  FALSE  PRETENCES,  whether  Join, 1, 449  (4). 
EMBEZZLEMENT  AND  LARCENY,  whether  Join,  i,  449  (3). 
EMBRACERY, 

Procedure  for,  full,  iii，  344-347. 

ENACTING  CLAUSE,    (See  Exception.) 

of  statute,  what,  ii,  633-635,  639;  negativing  exceptions  in,  il, 636; 
meaning  of  term, 11, 634,  637  (3),  note. 

ENDEAVORING  TO  SEDUCE, 

form  of  the  indictment  for,  soldiers,  lii,  76  (1). 

ENDS,  when  sentence,  ii,  1310  (3,  4). 
ENEMY,  cannot  be  Juror, 11, 902  (3). 
ENFORCEMENT  OP  COSTS, 11, 1321. 
ENGLISH  AUTHORITIES, 

In  embezzlement,  how  viewed,  lii,  330  (1). 
ENGLISH  LANGUAGE,    (See  Unqrammatical.) 

Indictment,  record,  dc"  to  be  in,  full, i,  840-359. 

all  pleadings  to  be  in  the, 1, 341 (3),  342,  343;  what  is  English,  i, 
344-347;  when  Ignorance  of,  disqualifies  Juror,  ii,  925  (5). 
ENGLISH  PRACTICE, 

in  embezzlement,  lii,  331-343. 
ENGROSSING, 

Procedure  for,  full,  lii,  348-350. 
ENJOINING  CRIME,  doctrine  as  to,  ii,  1415-1417. 
ENMITY  of  defendant,  in  evidence, 11, 1109. 
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ENTERING, 

allegation  and  proof  of,  in  burglary.  111,  140, 14] 
ENTICING, 

Indictments  for  attempts  by,  ill,  74-76. 
ENTICING  SLAVB,  in  what  county  prosecute, 1, 53 
ENTIRE  ACCUSATION,  testimony  of  defendant  foi 
ii, 1184. 

ENTIRE  CASE,  must  prove,  against  defendant,  ii, IC 
ENTIRE  CRIME,  indictment  must  charge, 1, 80,  81, 
ENTIRE  RECORD,    (See  Recobd.) 

writ  of  error  brings  review, li, 1372. 
ENTIRB  TRANSACTION,    (See  Transaction.) 
ENTIRE  TRIAL,  when  prisoner  must  be  present  dt 
ENTRIES  OF  CL>ERK,  dlBtinguished  from  record,  ii, 
EPILEPSY, 

in  proof  of  ineanity,  ill, 674  (3),  note. 
EQUITY. 

not  the  rule  for  decision  in  criminal  cases,  111, 1 
EQUITY  JURISDICTION, 

In  criminal  affairs,  full,  1412-1417. 
EQUIVOCAL  CHARGE,  insufficient,  i,  325  (4). 
EQUIVOCAL  EXPRESSIONS,  not  good  in  allegation 
ERASURES  in  indictment,  i,  338. 
ERECT  AND  CONTINUE, 

in  indictment  for  nuisance,  ill, 867  (2). 
ERRONEOUS  INSTRUCTIONS,  whether  new  trial  for 
less,  ii,  1276. 

ERRONEOUS  JUDGMENT,  habeas  corpus  will  not 
1410  (2). 

ERROR,  ERRORS,    (See  Blunder— Mistake. ) 

Availing  of,  in  grand  fury, 8  organization  and  dot 
namely,  general  doctrine,  872-874;  by  challenge 
to  qua8h,*SS2;  by  plea  in  abatement,  883-885;  &: 
trial,  886;  after  verdict,  887-889. 
The  writ  of,  full,  ii,  1361-1374. 
PresumeB  injury^  ii,  1276  (2). 
ERROR  OP  JUDGE,  he  may  correct,  ii,  980  a. 
ERROR  IN  PROCEEDINGS,  guilt  immaterial  as  to, 1, 

avail  of,  i,  93. 
ERRORS  OF  DECISION, 

in  embezzlement,  correcting,  iii,  330  (3). 
ERRORS  OP  PACT,  whether  writ  of  error  reaches, 
BRRORS  IN  RECORD,  whether  writ  of  error  reachei 
ESCAPE,    (See  Prison  Breach 一 Reabbest— Rescxj e. ] 
from  unlawful  arrest,  i， 162  (2);  taking  life  to 
power  of  private  person  to  arrest,  i, 166  (2), 
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1, 163  (2), 11. 1382;  right  to  KrreBt  on,  by  verbal  order, 1, 178;  bresk- 
Ins  doon  to  arrest  after, 1, 203;  danger  ol, eSect  on  ball, i,  255  (1): 
Wtoet  of,  on  BobKqnent  ivoeeedingB:  I>  S89  (3)  ；  how  fndlctmait 
tor, 11, U9  (1);  precantlona  asalnat,  dnrlng  trial,  I,  9SSa-9S6;  defend* 
mt'B,  u  OTMenc^ 11, 1160;  Am  not  dtflCharied  by,  II, IBOB;  how 
oecnta  tentence  aft«r,  U, 1310  (6);  how  count  period  of  Ubertj, 
U. 薦 (6). 
BSCAPB,  FRI8W  BREACH,  AND  RESCUE, 

Proce^re  for,  full.  111,  MO-M<;  nam«]r,  etcapet  aufferea  by  offUxr, 
941,  MS:  pHwn  breooAea  and  etonpea  pg  prUoner,  943,  M4;  mne* 
and  kelw  to  eteape  from  tMra  pervtmc,  946,  946. 
B8CAFBD  PRISONSTRS, 

Or  otherwtte  utilato/ullv  at  large,  lull, 11, 1383-1886. 
whether  case  proceed  la  abMDce  of, 1, 269  (3). 
BSSENTIAL  IN  DESCRIPTION,  In  allegaUon  of  place,  I,  S73  (S);  sUtv- 

tory  irordB  which  Bie,  how  Indictment,  ii,  618. 
ES8ENTUU.  TO  VERDICT,  Judge',  cbai8«  to  Jut.  U.  970  (8). 
ESTA.TB), 

Row  lag  a*a  prove  the,  of  Htp<atn$ei  person  In  forctttte  entrw,  full, 
111,  383-886. 

ownersblp  not  to  be  laid  In  an,  Hi,  139. 
ESTATE  AND  POSSESSION, 

aUeslne.  In  forcible  entry  and  detainer,  HI,  373  (1). 
BBTOPPBU  what  eertolntjr  In  plMdlng  an,  ],  U4. 
BSTRAT, 

bow  Indictment  for  n<m-f«BMiice  M  to,  111, 828  (  2),  S8B. 
B8TRBATIN0,  ball,  how  of,  I,  264 «. 
EVERT  ESSENTIAL  FACT,    (See  Viffr.) 

to  be  proved  Id  clrcumetanUal  erldencfl, II, 107，  (3). 
EVERY  RIGHT,    (See  Right.) 

Aociued  may  avail  of,  full,  I.  113-116. 
EVIDENCE,    (See  CiECUitsTANTiAL^lHcoMFErmT ~ IterAfoirr.) 
To  cover  entire  charge,  full, 1, 127-129. 
Of  time  of  offence,  full, t,  400-402. 
Speciallv  aoaintt  folnt  defendanU,  fnll, II， 1033,  1034. 
The,  full.  In  twelve  chapters, 11, 1046a-126Z;  namely,  general  ruUt, 
10*6  0-1090：  weight  of,  and  rOMOnabfc  doutt,  1091-1095;  prenmp- 
tiona  at,  1096-1101：  tome  apedai  prMumptlotu,  1102-llSl:  docHmm- 
tary,  1132-1134：  the  classei  of  wttnettet  and  their  tettimcmv,  113K> 
1187  ；  excluding  -witnettet  in  toaiting,  11S!1-1193  。；  wUneiaet  decetued 
or  otherwise  ahtent,  1184-1206;  iying  Oeolarationt,  1207-1216:  extra- 
fudtcUtl  confetHotu,  1216  a-1246;  amSnct  <Md  extrajudicial  adult*- 
aiont,  1247-1254;  judicial  confetiUma  and  aimitaiont, 12M  a-126S. 
(And  for  the  evidence  In  «&cb  offence,  bm  nndn-  title  of  the  offence 
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KVIDISSSCIE^— continued. 

The,  against  partidpania  in  crime,  full,  iii,  12-15.  i 
meaning,  i,  2  (3),  3;  not,  but  fact,  fixes  county  for 
taken  from  prisoner  as,  i,  211 (1) ； obtained  by] 
246;  aa  to  place  of  offence,  i,  384;  indictment  ne^ 

(1)  ;  how  show  indictment  was  found  without,  £ 
don, 11, 847  (4)  ；  prosecuting  officer  to  use  cai 
li,  863  (1) ; knowledge  of  grand  jurors  as, li,  864 
procure  what, 11, 867  (2)  ；  what,  for  grand  Jury 
haying  heard  the,  not  disqualifies  Juror,  li,  913 
ii,  966-966  c,  978;  sufflciency  of  the,  determined 
judge's  charge  to  recapitulate  the,  li,  979  (1) ； ju 
is  the,  ii,  979  (3);  and  what れ proves,  il, 979  ( 
judge  may  give  his  opinion  on,  ii,  981;  Juror  no 
il， 994  (2)  ；  separate  trials  to  admit  important, 1 
ficient,  a  ground  for  new  trial,  ii,  1278;  newly  dh 
for, 11, 1279;  new  trial  where  one  prevented  from  i 
whether  control  record  by, 11, 1346;  when,  appear 
no  habeas  corpus  for  sentence  contrary  to,  ii, 141 

on  preliminary  inquiry  as  to  insanity,  flexible,  lii, 
BVIDENCB  TO  COMMIT,    (See  CoMMimNG ~ Maoists 

how  muchp  and  what, 1, 223. 
EVIDENCE  BEFORE  GRAND  JURY,  what,  il， 1203. 
EVIDENCE  AND  lAW,    (See  Faci^Law.) 

scruples  against  finding  verdict  in  accord  with,  di 
918  (2). 

how  differently  treated  in  Judge's  charge,  ii，  978  (3, 

HVIDENCE  AT  TRIAL,  not  restricted  to  that  before  n 

(2)  . 

EVIL  EXAMPLE,  to  the,  needless  In  averment, 11， 647  (1 
whether  in  indictment  for  exposure  of  person,  iii,  J 

EVIL  INTENT,    (See  Intent.) 

special  verdict  must  state  the,  ii,  1006  (4). 
proof  of,  In  false  pretences.  111,  190. 

EX  POST  FACTO,    (See  Constitutional  Law ~ Statute 
when  statute  changing  place  of  trial  is  not, 1, 76  (2 
ing  rules  of  evidence  as,  li,  1089  (2). 
EXAMINATION,  waiving  the,  for  binding  over, 1, 234  b 
EXAMINING  MAGISTRATE,    (See  AiuucsT^BmDiNo  0， 
Proceedings  before  the.  full, 1, 224  0-239  a. 
admitting  accomplice  as  State's  evidence,  ii,  1161 ( 
fore,  when  admissible  at  trial,  ii,  1197-1199;  co 
mlssionB  before,  in  eyidence,  ii,  1258-1262. 
EXAMPLE,    (See  Evil  Example.) 
EXCEPTED,  persons,  out  of  pardon,  li,  834,  835. 
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EXCEPTION,  EXCEPTIONS,  how  allegation  of  time  as  to,  in  UmitationB 
statute,  i,  405;  when  indictment  must  negative,  ii,  513  (5),  513a, 
631-639;  of  statute,  meaning  of  the  term,  ii,  635  (1):  referred  to  in 
enacting  clause,  not  negative, 11, 639  (5,  6)  ；  what  negative,  in  plea 
of  pardon,  ii,  847  (3);  as  method  to  rehearing, 11, 1265,  1268  (3); 
whether,  permitted  to  State,  ii,  1272;  lay  foundation  for  writ  of 
error,  ii,  1368. 

EXCHANGE, 

restitution  of  stolen  goods  taken  in,  iii,  758  (2). 

EXCLUDING  improper  persons  from  trials,  U,  959. 

EXCLUDING  FROM  COURT, 

Witnesses  in  waitinff,  full, 11, 1188-1193  a, 

EXCULPATING  DECLARATIONS,    (See  Declabations.) 
of  the  res  gestae,  how  regard,  ii,  1087. 

EXCUSE,    (See  Alleqe  Excuse.) 

BXCUSED  FROM  SERVICE,  grand  Jurors,  ii,  853  (2). 
EXCUSING  JURORS,  parties  not  object  to,  il, 926  (4). 
EXECUTE  LAWS,  prosecuting  officer's  duty  to, 1, 289. 
EXECUTED  MURDERERS,    (See  Sentence.) 

what  do  with  bodies  of,  ii,  1336. 
EXECUTION,  what,  and  how  serve, 1, 5;  bail  to  one  under,  i,  254  (1). 

indictment  for  not  returning,  iii,  832. 
EXECUTION  OF  SENTENCE,    (See  Sentence.) 

Law  and  practice  of,  full,  ii,  1335-1339. 

by  what  officer,  after  change  of  venue,  i,  74  (4),  by  electricity, 11, 1339 
note;  after  escape  and  rearrest,  ii,  1384,  1385. 
EXECUTIVE  ORDER,  reprieve  by,  ii,  1299. 
EXECUTIVE  PARDON,    (See  Pardon.) 

must  be  pleaded, li,  838;  and  produced  in  court, 11, 839,  847  (4). 
EXEMPT  FROM  ARREST,  who,  i,  207  a, 
EXEMPTIONS  FROM  SERVICE,    (See  Excused  fbom.) 

Not  disqualify  jurors,  full,  ii,  853  (1),  926. 
EXERCISE  OF  OFFICE,  what  presumed  from,  ii,  1130  (2). 
EXHIBIT,  EXHIBITS,  to  jury  at  trial, 11, 965;  Jury  take,  to  their  room, 
ii,  982 a;  effect  of,  in  jury  room,  ii,  999  (3). 

in  homicide  trials,  iii,  633  (2). 

of  thing  stolen,  in  larceny  trial,  lil,  753. 
EXHIBITING  INFORMATION,  before  Inferior  magistrate, 11, 717. 
EXHIBITING  LIGHTS,  at  forbidden  hour,  proof  of,  i,  401 (2). 
EXHIBITION  SEEN, 

averring,  in  exposure  of  person,  iii,  352. 
EXHIBITS  OF  PERSONS,  requiring,  at  trial,  li,  965  (2). 
EXIGENT,  addition  required  to  name  In,  H,  673  (1). 
EXPANDING  ALLEGATION,     (See  Statute.) 

Beyond  statutory  words,  full,  ii'  623-630. 

for  nuisance,  beyond  statute,  iii,  868  (3,  4). 
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EXTRINSIC  FACTS,    (See  Fact.) 

showing,  on  motion  to  quash,  ii,  763. 
EXTRINSIC  MATTER, 

averring,  in  forgery,  iii,  415  (2). 
EYESIGHT,  imperfections  in,  disqualifying  Juror,  U,  925  (6). 

FACE  TO  FACE,    (See  Wirmcss.) 

right  to  meet  witnesses,  il， 1204;  as  to  dying  declaration,  ii,  1208. 
FACE  OF  INDICTMENT,    (See  Defect  on  Pace.) 

arrest  of  Judgment  is  for  defects  on,  U, 1285  (1). 
FACT,  FACTS,    (See  Evebt  ESssentiad— Law  and Mistake  or.) 
The  allegation  must  state,  and  hoto,  full, i,  329-335. 
What,  are  for  the  court  to  find,  full, 11, 989-989  h. 
indictment  must  charge  all  in  crime,  i,  81, 84,  98  a,  ii,  508,  609  (1), 
519;  prosecuting  officer  not  to  state  a,  not  in  proof, 1, 293  (4);  in- 
dictment must  charge,  not  law, li,  514  (1);  judge  to  charge  law  a& 
modified  by  the,  ii,  978  (4);  Jury,  judge  of,  ii,  979,  989  a;  adziiitUn& 
in  open  court,  ii,  1245  a  (3)  ；  errors  of,  writ  of  error  for,  ii,  1369; 
equity  takes  cognizance  of,  the  same  as  do  the  criminal  courts,  il, 
1413. 

alleging  the,  in  riot,  iii,  996. 

false  pretence  Indictment  must  allege,  not  promise,  ill, 166  (1). 
FACT  AND  LAW, 

Pleaded  differently,  and  how,  full, i,  329-336. 

mingled,  how  Indictment,  li,  514  (2-4);  distinguished,  as  to  granting 
new  trial,  ii,  1275. 
FACTORS,    (See  Embezzlement.) 

procedure  against,  for  embezzlement,  iii,  343. 
FAILrUtlE  OF  ALIBI,  consequence  of,  li,  1063. 
FAILURE  TO  PROSECUTE,    (See  Continuancb.) 

jLs  to  continuance  and  discharge^  full,  li,  951 {K-951 /. 

effect  of,  as  to  ball, 1， 258. 
FAIR  TRIAL,  change  of  venue  to  procure,  i,  70,  71. 
FALSE  AFFIDAVIT.    (See  Apfidavtt.) 
"FALSE,  FORGED,  AND  COUNTERFEITED," 

words,  in  indictment  for  forgery,  iii,  426  (6). 
FALSE  DICE,    (See  Gaming.) 

right  to  arrest  one  using,  i, 169, 170  (2),  note. 
FALSE  GRAMMAR,    (See  Unobammatical.) 

In  indictment, 1, 354,  355;  amendment  of  indictment  for,  il, 708  (1)； 
not  vitiates  verdict, 11, 1005a  (1). 
FALSE  IMPRISONMENT,    (See  Iscpbisonkent.) 

Procedure  for,  full,  iii,  365-368. 

charged  in  assault  and  )E)attery. 1， 438  (3)  ；  by  confining  oonyict  in  un- 
authorized prison,  li,  1338. 
kidnapping  is  a  form  of,  111,  688. 
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FEAR,    (See  Coufbssiok.) 

confession  through, 11, 1237  (1);  admisfllons  under,  as  evidence,  ii' 
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alleging,  in  robbery,  ill,  1005. 
FEAR  OF  GOD,"  averment  of  not  having,  ii,  501. 

same  in  libel.  111, 783  (2). 
FEAR  OR  HOPE,  ground  of  excluding  confeeslon,  ii， 1234  (1),  1236. 
FEELINGS,    (See  State  of.) 

Presumptioha  from  the  expressed,  fun,  ii, 1108-1111. 
FEE  DUE  OR  NOT, 

alleging,  in  extortion,  lii,  358  (3) -360,  362  (4). 
FEES,    (See  Costs.) 

of  experts  and  officers,  In  nature  of  costs,  il, 1318  (2),  1319. 

FBIGNED  ACCOMPLICE,    (See  Acoomflice.) 
beUevlng,  U, 1169  (3). 

FELONIOUS  INTENT, 

charging  and  proving,  In  robbery,  Hi,  1007. 

"FELONIOUSLY,"  when,  in  Indictment, 11, 534-637;    instead   of  "pur- 
posely," ftc..  In  Indictment,  il, 613  (3). 
in  Indictment  for  arson,  ili,  35,  42  (1), 43  (2). 
in  Indictment  for  burglary,  111, 129  (3), 130  (2). 
in  false-pretence  Indictment,  111,  181. 
must  be  In  Indictment  when  In  statute,  111,  181. 
in  indictment  for  passing  counterfeit  coin.  111, 259  (8). 
in  charge  of  embezzlement,  ill, 323  (2). 
in  forgery.  111, 426  (6). 

in  Indictment  for  murder  and  manslaughter,  ili,  542,  643  (1). 

in  larceny  Indictment,  iii,  698  a. 

in  Indictment  for  statutory  larceny,  lii,  737. 

in  indictment  for  mayhem,  ill,  852. 

in  perjury  Indictment,  iii,  922. 

in  indictment  for  rape,  iii,  949,  959  (2). 

in  attempt  to  rape,  ill,  977. 

in  robbery,  111,  1003. 

"PBLONIOUSLY  PRETEND," 

not  equivalent  for  "false  pretences,"  111, 180  (1). 

FELONY,  FELONIES,    (See  Feloniously.) 
Joining,  in  indictment,  full, i,  449-451. 

where  prosecute  misprision  of,  i,  55  (2)  ；  one  committing,  flying  from 
arrest, 1, 159  (3)  ；  duty  to  arrest  one  committing,  i, 165,  166;  when 
private  person  arrest  for,  i, 168;  officer  arresting  for,  without  war- 
rant, i, 181 (2)  ；  breaking  doors  to  arrest  for, 1, 198,  199;  ball  in, 
1, 255-257;  waiver  of  prisoner's  presence  In  trials  for,  i,  271 (2); 
presence  during  entire  trial, 1， 273;  compared  with  misdemeanor, 
as  to  averment, 1, 321;  electing  transaction  In,  i,  457  (2);  Joining 
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AM  iti  incUentt,  full, II, 1S0O-13OT. 

«nforoeabl«  br Indictment,  I,  ISO;  ball  on  ezeeotton  for, 1, SS4  <1> 
note;  aivMnuue Inr  attorney  In  cue  of, 1, MS  pwenee  of  ds> 
tendant  In  case  ot,  I,  S7S  (1), S7G  (，）；  how  whan  persims  «rs 
Indicted  jointly,  II, 1036  (S);  defendant  not  vnMot  at,  ii,  UU  (1>. 

mx. 

■FINE  OR  IMPRISONMENT,  lentence  to, 11, 1307. 
FIRB  mQUBST,  admlnloiiB  before, 11, 126S. 
FIRINO  GUNS, 

to  the  pnUIc  dlatDrbutce,  111, 8". 
FIRH, 

bow  eborte  -torgerr  to  defraud  ■> llli  4S4. 
FIRST  DBOREB, 

How  tnOictmm  for  murder  In,  fall.  111.  Sei-589. 
FIRST  ERROR,    (S«e  Ebbob.) 

Judgment  In  demurrer  against  party  committing,  U,  777  <8). 
FISH, 

bow  mdlctment  for  larceny  of,  111, 707  (I,  3). 

ttarowing  flahermen  out  of  employnMnt  \>r  dlmlnlBhlng;  not  a  ""1— in— , 
111,  878. 

FISHmO  IN  STREAM,  how  aver.  II, 674. 
•FLASH  NOTE," 

boT  set  out,  In  falae-pretence  indictment.  Hi, 183  (S), 
VLED  FROM  JUSTICE, 

BOW  take  pertont  toko  have,  fall,  I,  219-224  b. 
PLBBING  FROM  JUSTICE,  wlutt  la, 1, nO  (I). 

FUGHT,  danser  of,  sffect  on  tnll. i,  SEE  (1) : dafsndanfB,  m  erldencs, 1^ 

1260. 

FOLLOW  LAW,  dntj  of  Jury  to, II,  887. 

FOOD,    (Bee  Dbavk ― Nkcissakibs ~ WiTHHOUiliie.) 

jury  to  be  aappUed  wtth. 11, 997. 
FOOTPRINTS,    (See  InranTT.) 

as  presumptive  erldeoce  of  Identftr.  U,  1097  (:). 

erldmce  of,  In  arson.  111,  63  (S). 
FORCE,  emDl07  what,  in  aircBt,  I, 16»  (2). 

bow  allege  the,  In  fordble  «nti7  and  detainer.  111,  879,  S80. 
"FORCE  AND  ARMS,"    (Bee  With  Force  and  Arus.) 

In  assault  and  battery,  iU,  57  (2). 

whether.  In  indictment  for  forcible  entry.  Ui.  371,  380  (1). 

nesdleas  to  charge  homicide  with,  IU,  BOS  (S). 

allegation  ot.  In  libel,  til, 783  (2). 
"PORCB.  WITH,"  whether  "rlolentOT  eqnlviaeiit  tor, 11, SIS  (14). 
FOKCIBI^  DETAINER,  bow  allegation  for  rartttutton  of  premisea  In,  i, 
372  (S). 
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"FORGED," 

In  indictment  for  forgery,  ill, 418  (1). 

In  indictment  for  uttering,  111,  440. 
FORGED  BANK-BILLS, 

Procedure  for  forging  and  uttering,  full,  ill,  445-460. 
"FORGED  OR  COUNTERFEIT," 

words,  In  indictment  for  forgery,  111,  440. 
FORGED  INSTRUMENT, 

How  set  out  the,  in  forgery,  full,  ill,  403-412  et  seq. 

producing,  in  forgery  trial,  ill, 433  (1). 
FORGED  TOKENS,    (See  Counterfeiting.) 

whether  "knowingly"  in  indictment  for  uttering,  ii,  504. 
FORGED  WRITING  DESTROYED, 

proof  of,  In  forgery, lU,  430  (2). 
FORGERY, 

allegation  of  existence  of  corporation,  ill, 415  (2)  note. 

Intent  to  defraud  particular  person,  ill, 422  (2)  note. 
FORGERY  OF  WRITINGS,    (See  Possession.) 

Procedure  for,  and  kindred  offences,  full,  ill,  398-486;  namely,  in 
ffeneral  of  indictment,  399-426;  in  general  of  evidence,  327-436;  in 
particular  forms  of  offending  and  laWf  437-474;  questions  of  practice, 
475-486. 

place  of  trial  for, 1, 53  (4),  61 (1);  prisoner's  presence  on  motion  for 
new  trial  In,  i,  276  (2)  ；  what  not  duplicity  in  indictment  for,  i, 
435;  allegation  of  seal,  recording  needlessly  alleged,  il, 486  (5)  and 
note;  whole  instrument  charged,  proof  of  part,  ii，  488  d  (3)  ；  to 
defraud  bank,  proof  of  .order  on  cashier,  488  e  (3)  ；  variance  in 
proof  of,  ii,  488  e  (3)  ；  charge  of  forged  bond  binding  one,  repug- 
nant, U，  490  (1);  Incompatibility  of  purport  and  tenor  clauses,  il, 
490  (1);  averring  knowledge  in,  ii,  504;  indictment  for  concealing, 
il, 523  (2)  ；  of  lost  or  destroyed  Instrument,  how, 11, 553  (2)  ；  aver- 
ment In,  ii,  554  (5)  ；  indictment  for  forging  "warrant  or  order,"  it, 
588  (2)  ；  when  instrument  described  with  word  "or"  ii.  590  (2); 
special  verdict  In,  ii,  1007  (2) ; Intent  to  defraud  in,  when  conclu- 
sive, ii,  1098  (2);  proof  of  another,  ii,  1126  (2),  1127  (1). 

indictment  for  counterfeiting  coin  how  differs  from,  ill,  250. 
FORGERY  AND  UTTERING,  whether  join,  i，  449  (6). 
FORGING  AND  UTTERING  FORGED  BANK-BILLS, 

Procedure  for,  full, Hi，  445-460. 

how  charge  both,  111, 442  (1). 

whether,  distinct  offences,  ill,  481. 
FORM,  FORMS,    (See  Outwaed ~~ Supervising.) 

of  indictment,  i, 132,  133;  of  Information,  i, 146;  adherence  to，  I,  322; 
of  the  addition, 11, 675  a;  different,  of  same  name,  il,  689;  of  plea  of 
not  guilty  in  writing, 11, 795  (3)，  796;  of  plea  of  autrefois  convict 
or  acquit,  il,  SOS  (3),  810  (1);  substantial  allegations, 11, 810  (2), 
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FORM,  FORMS— continued. 

814，  829;  of  plea  of  pardon, li,  847  (2);  of  gran 
(2)  ；  of  plea  in  abatement  as  to  grand  Jury,  ii, l| 
Judge's  charge  to  Jury, 11, 976  (2);  of  specif 
1006  a;  of  partial  verdict, 11, 1010,  1011;  of  verdi 
ment,  ii,  1012  (4，  5)  ；  of  dying  declaration,  an, 
1213;  of  nolle  prosequi, 11, 1391  (2).  (And  8e« 
the  offences  in  the  second  volume.) 

FORM  AND  CONTENTS, 

Of  record,  full, 11, 1347-1360. 
FORM  OF  COUNT, 1, 429-431.  ！ 
FORM  OP  STATUTE,    (See  Against  Fobm  of.) ； 
FORM  OF  WORDS,    (See  Words.)  | 

proof  need  not  be  in  same,  il, 488  e  (1). 

FORMAL  ALLEGATIONS. 

Some  needless,  connected  with  the  essential  aver 
504. 

amendment  of, 1, 97  (3). 

FORMALITIES,  at  rendition  of  verdict,  ii,  1001  (6-8)V 
FORMER  ACQUITTAL,  plea  of,  special,  ii,  799  (3). 
FORMER  CONVICTION,  plea  of,  special, 11, 799  (3). 
FORMER  INSTANCES, 

of  ill-conduct  in  disorderly  house,  Ui，  279  (2). 
FORMER  JEOPARDY,    (See  Autrefois  Acquit— Au 

Autrefois  Convict ― Jeopardy ~ Second 
Plea  and  practice  tn,  full,  ii,  805-831;  namely,  ii 
autrefois  convict  and  autrefois  acquit^  808-817;  m 
pleas  not  available,  818-831. 
the  certainty  required  in  plea  of,  i，  323  (4)  ；  indictn 
will  enable  prisoner  to  plead,  li,  543,  544;  burde 
of, 11, 1048  (2). 
what,  in  riot,  lli,  1000  (2). 
FORMER  OCCASION,  when  produce  testimony  of  wlti 
1196. 

FORMER  TESTIMONY,  of  witness,  how  prove, 11, 1196 
FORMER  TRIAL,    (See  Pbior  Conviction.) 

when  produce  witness's  testimony  on  a,  ii,  1196. 
FORMS  OF  ADMISSION,  as  evidence,  ii,  1247  (4). 
FORMS  OF  BAIL, 

How  as  to，  full, 1. 264-264  e. 
FORMS  IN  DOUBLE  PLEADING, 11, 751. 
FORMS  OF  LAW, 

Compliance  with,  essential  to  just  conviction,  full, 
FORMS  OF  SEARCH-WARRANTS, 1, 242,  243. 
FORNICATION,  whether  conviction  for,  on  indictment 
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ooiuplracjr  falBely  to  cbarge  with.  111, 341 (I),  S44. 
prorlng^  on  Indictment  for  rape.  111,  966. 
"PODND," 

not  1MOMU17  In  larcenr  Indictment,  lil,  697  (2). 
FRAMED  AND  HJEADED, 

Bow  Ma  plea*  are,  full, U,  744-767;   naiiielr.  to  genertO,  746-747： 
double  pleat  and  Aoto  tried,  748-7ES;  pleading  over,  763-7S8;  formaU- 
Uea,  767.  , 
FRAUD,    (See  Chut.)  • 

In  bail,  effect  of, 1, 263  «  (S);  Joining  offenoea  In,  I,  46S  (2). 
FRAUBULDNT INTENT, 

J.i>«rmeii(  of,  in  /orirarv,  toll.  111,  b. 
'mtA.UDULIiNTLT,"  when  Indictment  mnat  hare  word, II.  633  (2>; 
whether  sqalTalent  for  "nnlawftilly  and  felontoualy,"  il, S13  (U). 

In  cliarge  of  embezzlement,  111, 828  (1). 

In  Indictment  for  posseBsing,  vltb  Intsnt  to  v*M,  111,  MB. 
FREBHOLDBR,  whether  grand  Juror  mint  be, 11, 861 (3);  wbat,  and 

whether  petit  juror, 11, 921. 
FRBEMAN  AND  SUBJECT,  grand  Juror  to  be  1,  U,  861 (1, S). 
FRENCH.  nM  of,  In  pleadlns, 1, 341 (1). 
FRBQUBNTEKS, 

reputation  of,  In  proof  agalnet  bawdy-house,  iM, 112  <8). 
FKBSH  INDICTMENT,    (See  Bimiino  Oveb.) 

holding  for,  after  quashing, 1, 229  (2). 
FRESH  RECOQNIZANCE,  on  Quashing, 1, 264  k,  264 1, 
FRESH  WARRANT,    (8m  Wabbant.) 

when  not  necessary  tor  rearrMt.  il, 1383. 
FRIEND,    (S«e  Benefit  a.) 

whether  can  be  Juror, 11, 902  (4). 
FRIENDLY  RELATIONS, 

and  otherwise,  evidence  of.  In  homicide,  111, 630  (1). 
'THOM  THE  PERSON," 

In  Indictment  for  sbsbuH  to  rob,  111, 84. 
"FROM  THE  POSSESSION,', 

not  neceasaiy  In  Urcsny  Indictment,  III,  698  (2). 
FRniTS  OP  CRIME, 

&s  evidence  In  robbery,  lit,  1007 o  (7). 
FUGITIVES  FROM  JUSTICE.    (See  Escaped  Pbisohiu.) 

At  between  the  Statet,  full. 1, 220-223  a. 

Aa  betwem  State 倉, Unttea  Btatea,  end  Territoriet,  toll,  I,  32S  b. 

Under  treatiea  vHth  foreign  nattont,  full, 1, 224. 

rurtker  of  tmUiwfM  teizures  and  both  mrrenaen,  tall,  I,  2t4a,  224  b. 

■urrender  ot,  aa  releam  from  bail, 1， 2641  <2). 
FDOmVEB  FROM  ONE  STATE  TO  ANOTHER, 

Atrettina,  full, t,  220-223  a.  224  a,  22*  b. 


PULL  AND  ACCURATE,    (See  Pbecision.) 

should  be  Judge's  charge  to  jury,  ii,  980. 
FULXi  PANELs    (See  Imfanelung  and  Challenging.) 

less  than,  of  petit  Jury, li,  898  (2，  3). 
FULLY,  SUBSTANTIALLY,  FORMALLY,  constitution! 

alleging,  i, 101 et  seq. 
FUNDAMENTAL  AXIOMS, 

decisions  contrary  to,  not  bind  future,  lii,  585  (2)， 

GAMING,    (See  False  Dice -" Lottery.) 

not  break  doors  to  prevent, 1, 197;  allege  only  coui 
for,  i,  374;  Indicting  several  for,  "separallter," 1 
•  ceptlons  the  indictment  for,  must  negative, 11/  6 
terms, 11, 641 (7). 
(GAMING-HOUSE, 

Procedure  for  keeping,  full,  ill,  487-494;  namely,  con 

488,  489;  statutory  forms  of  the  offence,  490-494. 
may  allege  keeping,  with  continuando,  i,  388  (2). 
GAMING  IMPLEMENTS,    (See  False  Dice.) 

search-warrant  for, 1， 241 (5). 
GAS  COMPANY,  how  Indictment  for  defrauding, 11, 627  ( 
proceedings  against,  for  rendering  water  of  river  i 
878. 

"GELDING,"  in  Indictment,  for  "cattle"  in  statute,  li,  6 

when,  equivalent  for  "horse,"  ii,  620  (2). 
GENERAL  ALLEGATION,  permissible  or  not,  ii,  530,  53 
GENERAL  GOOD  CHARACTER,  whether  in  evidence,  li, 
GENERAL  ISSUE,    (See  Issue.) 

what  Is  the,  ii,  743,  794  a;  what  certainty  in  the,  ii,  7 
GENERAL  KNOWLEDGE,  jurors  may  act  on  their,  il, 98 
GENERAL  PLEADING,  when  permissible,  ii,  497,  498. 
GENERAL  REPUTE,    (See  Hearsay.) 

eyldence  of,  on  indictment  against  bawdy-house,  iii, 1 
GENERAL  AND  SPECIAL  OWNER, 

laying  ownership  of  goods  having,  In  larceny,  iii,  72( 
GENERAL  RULES  OF  EVIDENCE,    (See  Evidence.) 
The,  full,  li  1046  O-1090;  namely,  some  preliminaries, 
den  of  proof,  1048-1051;  covering  whole  issuCy  li 
delicti  and  identity,  1056-1060;  alibi,  1061-1068;  ot 
rebuttal,  1069-1072;   circumstantial  evidence,  1073 
dence  and  res  gestae  1080-1087  ；  statutory  changes, 1 
GENERAL  OR  SPECIAL,  demurrers  are  either,  li,  777  (1 
GENERAL  VERDICT,    (See  Verdict.) 

permissible  always  to  jury,  ii,  1008  (2). 
GENBRIC  TERMS,    (See  Terms— Words.) 
not  employ  In  allegation,  li,  568. 
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GEORGIA,  practice  in,  as  to  presentmentB,  i, 139. 
GODFATHER,  whether,  can  be  juror,  H,  901 (1). 
GOOD,    (See  Bbbob.) 

no  new  trial  for  error  which  brought, 11, 12761 
GOOD  AND  BAD  COUNTS,  sentence  on,  H, 1332. 
GOOD  FAITH,  how  protects  arresting  officer,  i, 159  (2),  205. 
GOODS,    (See  Pebsonal  Pbopebty 一 Stolen.) 

Seizing  under  search-warrant,  full, i，  208,  209. 

Taking,  from  arrested  person,  full, i，  210-218. 

description  of  the,  in  search-warrants, 1, 244，  245;  in  indictment,  i" 
575. 

description  of  the,  in  larceny,  lii,  699  et  seq. 
"GOODS  AND  CHATTELS," 

words,  in  indictment  for  larceny,  iii,  699,  736  (2). 
GOSPELS,  • 

alleging  oath  to  be  on  the,  iii,  913  (2). 
GOVERNMENT,    (See  Prosecutixq  Officer 一 State.) 

Prosecuting   counsel   for   the,   appointment ,   compensation,  duties, 
powers,  full. 1, 278-294. 
GOVERNMENT  AND  JUSTICE, 

Procedure  for  oMructing,  full,  iii,  879-898 ；  namely,  assaulting  or 
resisting  offcer,  881-895;  other  obstructions,  896-998. 
GOVERNOR,  duty  of.  as  to  fugitives  from  Justice, 1, 221-223. 
GRADE  OF  OFFENCE,  Increased  by  statute,  Indictment  statutory,  ii. 

595  (3). 
GRADES,    (See  Degrees.) 

how  verdict  for  offences  in,  ii,  1005 a  (2). 
GRAMMAR,    (See  Ungbamm atical. ) 

how  far  regarded  In  pleading, 1, 348-355. 
GRAND  JUROR  OR  JURORS,  whether  names  of,  should  appear  in  caption, 
11， 666;  as  witnesses  to  what  transpired  before  them,  ii,  857  (1)，  858; 
cannot  be  petit  Juror,  ii，  911 (2). 
GRAND  JURY,    (See  Juror— Jury.) 

Altering  the  findings  of,  full, 1, 96-98. 
Indorsement  of  indictment  hy,  full,  ii,  695-701. 

The,  and  its  doings,  full,  three  chapters,  ii,  849-889  ；  namely,  hoto  con- 
stituted and  organized,  849-860;  proceedings  before^  861-870  b;  avail- 
ing of  errors  in  organization  and  doings  of,  871-889. 

Instructing  the,  i,  35  (2)  ；  right  to  have,  secures  what  accusation, 1, 
88  (2);  doings  of,  as  to  bail, i,  257;  amendment  of  Indictment  by, 
li,  709;  authorizing  amendments, 11， 710;  pleading  defect  in,  or  its 
doings,  ii,  791 (2)  ；  admissions  before,  il， 1255. 
GRAND  JURY  ROOM, 

offence  of  stealthily  approaching,  iii,  313,  note. 
GRAND  AND  PETIT  LARCENY. 

value  distinguishing,  Hi,  713  (2),  716  (3). 
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GRANDFATHER, 

insanity  of,  in  proof,  lii,  675  (2). 
GRAVB.    (See  Septtltube.) 
"GREAT  SCANDAL," 

whether,  in  indictment  for  exposure  of  person 
GROUNDS  FOR  ADMITTING  accomplice  as  witnr 
GUARD,    (See  "One  in  Authobity.") 

confession  to, li, 1238  (1). 
GUARDIAN  AD  LITEM,  minor  defending  by,  i' 
GUEST, 

ownership  iLot  in,  but  landlord,  In  burglar 
GUILT,    (See  Belief  op ~~ Infamy.) 

Opinion  of,  a«  disqualifying  juror,  full, " 
whether,  a  ground  for  counsel  refusing 
prisoner's,  as  to  bail, i,  256  (2),  257, 
to  queetlon  assuming,  ii, 1228;  p 
1249. 

GUILTY,    (See  Plea.) 

Plea  of,  full, 11, 794  a-801. 
the,  punished  only  in  compliance  w 
11, 788  (2),  790;  distinguished 
the  single  word,  in  verdict, li， 
fendant,  trial  proceed  against 
ment,  li,  1025  (2);  on  plea 
when,  ii,  1229  (1);  plea  of,  v 
verdict  of,  in  murder,  ill,  640. 
GUILTY  OF  ALL  CHARGED,  ho 
GUILTY  KNOWLEDGE,    (See  / 
other  instances  In  proof  of 
alleging,  in  receiving  stole 
"GUILTY  OF  MANSLAUGHTJ 
GUILTY  OR  NOT  GUILTY, 

11, 1013  (2). 
GUILTY  OF  PART,  silent  a' 
GUILTY  OP  PART  CHARC 

HABEAS  CORPUS, 
Whatf  and  doctrine 
in  behalf  of  fugltlv< 

larities  In  comn? 

ball, i,  250  (2); 

former  Jeopard^ 

HAM, 

how  Indictment 
HAND.    (See  Holt 
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HANDCUFF,    (See  Ibokb.) 

right  to,  arrested  person,  i, 163  (1), 214  (1) and  note. 
HANDKERCHIEFS, 

how  indictment  for  larceny  of,  Hi,  710  (7). 
HANDWRITING, 

Proof  off  in  forgery,  full,  ill,  432-433. 

non-expert  opinion  of,  ii, 1178. 
HARMLESS,    (See  Good.) 

wrong  charge  which  is, 11, 980  (7). . 
HATE], 

obseryatloiiB  evincing.  In  aggravated  aasault,  ill, 67  (3). 
HATB  OR  LOVE, 

declarations  in  evidence  ot  ill, 626  (2). 
HAVING  m  POSSESSION, 

Oounterfeit  coin  with  intent  to  pass  it,  full,  ill,  266-268. 

laying  intent  In  Indictment  for,  il, 623  (2). 
HBAD  OF  FAMILY,  Is  housebolder, 11, 921 (3). 
HEALTH,    (See  Sick.) 

danger  to  prisoner's  ball, 1, 259;  things  needful  to,  given  Jury,  ii,  997. 

one's  declarations  as  to  his,  Hi,  626  (1). 
HEARSAY,  whether  evidence  of  insanity,  ill, 687 a  (8). 
HEARSAY  BVIDENCB,    (See  Bvidenck). 

Doctrine  of,  full, 11, 1081,  1082. 

HEREDITARY  INSANITY,  as  to,  111, 675  (2). 

'•HERETOFORE  USED,"  constitutional  proyision,  whether  gives  Jury 
trial, 11, 892  (2). 

HIDING,  by  defendant,  as  evidence  against  him, 11, 1250. 

HIGH  SEAS,  what  constitutes  murder  on  the, 1, 51 (3);  where  try  homi- 
cide on,  i,  53  (3)  ；  and  other  crime,  i,  65;  how  allege  offence  on, 1, 
382  (2),  note. 

HIGHER  COURT,  Buperylsing  lower,  as  to  pet れ Jury, 11, 949. 
HIGHEST  COUNT,  sentence  on, 11, 1331. 、 . 
HIGHWAY.    (See  Wat.) 
HIGHWAY  ROBBERY, 

how  indictment  for,  111,  1008  a. 

"HINDER," 

in  indictment  for  disturbing  meeting,  Hi,  285  (3). 

HISTORICAL, 

±B  to  aXlegction  and  proof  of  place,  full, i,  362-367. 

HISTORICAL.  FACTS,  counsel  may  allude  to,  ii,  975  (2). 
HISTORICAL  VIEW, 

Of  indictment  in  homicide,  full,  ill,  497-500. 

HISTORY,    (See  Addition— Pi£a.) 

Of  the  addition  in  pleading,  full,  ii,  671-675  a. 
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HOLD  FOR  TRIAL,   (See  Abbxbt— Binding  ovi 
How,  full, i,  224  0-239  a. 
Bail,  full, 247-264  n. 
HOUSING  DEPENDANT,    (See  Pbisoneb.) 

after  quashing  indictment, 11, 771 (2). 
HOLDING  UP  HAND,  at  arraignment,  il, 732. 
HOLDING  BEFORE  MAGISTRATE,  for  compls 
HOLIDAY,  whether  verdict  rendered  on,  good, 11 
HOMICIDE,    (See  Child  Mubdeb ~ Death— Due: , 
Dying  declarations  as  evidence  in,  full, ii, 1 : 
As  to  the  allegations  common  to  mamlougl 
496-539;  namely,  historical  and  general  vu  i 
outline,  501-506;  specific  questions,  506-536 
tery,  637-538  a;  statutory  changes  of  rule も i 
A»  to  the  allegations  distinguishing  commi  i 

slaughter,  full,  iii,  540-559. 
As  to  the  indictment  and  verdict  for  murder 
into  degrees,  full.  111,  560-596;  namely,  iru 
590-696. 

Ab  to  the  evidence,  full,  ill,  697-637;  namely, i 
of  proof,  599-608;  character,  conduct,  am 
609-627;  »<me  of  defendant  and  hU  relation  ！ 
expert  testimony,  631,  632;  other  questiofn 

As  to  questions  of  practice,  full,  iii,  638-642. 

As  to  the  attempt,  full,  iii,  643-663;  namely,  i 
violence,  651-663. 

in  what  county  the  Indictment  for, 1, 50-53;  I 
death  in  another,  i,  50  (5)-56;  divided  In 
stitutional  provisions  on  form  of  Indlcti i 
omitting  means  and  circumstances, 1, 104 
in  making  arrest,  i, 159  (2), 183  (3);  brei ！ 
197;  how  allege  place  of,  i,  374;  acts  In,  <  I 
days  than  one,  i,  392  (2)  ；  when  and  how 
1, 408  (3),  411 (2);  If  blows  are  not  join 
(2)  ；  proof  of,  to  avoid  variance, 11, 488  c  i 
known,  il, 495  (1, 2)  ；  how  indictment  for 
alleging,  of  unlmown  persons, li,  548  ；  alle  i 
known,  ii,  653  (1) ； words  "reasonable  i 
for, 11， 615;  procuring  Inspection  of  exl : 
whether  all  who  witnessed,  must  be  called, 
In, 11， 1007  (3);  partial, 11, 1010  (3);  join 
convicted  for,  li,  1037,  note;  death  to  be 
1056  (3,  4), 1057;  what  declarations  In,  o1 
(2)  ；  unlawful  act  of,  when  presumed  of 
1098  (3)  ；  evidence  of  another,  not  admlsslb I 
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Indlctmeiit  against  psrtlclpantfl.  111, S  (1),  note. 
indliAment  for.  In  affraj',  lil, 29. 
by  kUllDg  In  a  duel,  III,  302,  303. 

posseeslos  of  goods  taken  by  robbery  as  evidence  In,  111,  747  (2). 
HOMICIDE  BY  SHOOTING,  how  specUI  verdict  for, 11, 1006  (S). 
BOPB  OP  BENEFIT,    (See  Beketit  a  Pkiksd.) 

effect  of,  on  admlaelbillty  ot  conteBBion, II, 1223  (2). 
HOPE  OR  PEAR,  ground  ot  eKcludlns  conteaaloii, 11. 1834  (1),  1236. 
HOPE  OP  RECOVERY,  rendera  dying  declaration  Inadmlarible,  U,  UU 
(3). 

HORSE-STEUX.INO,    (Se«  Labcent.) 

allegation  of  value  In, 11, 541;  how  describe  the  animal  In, 11, 619, 
620. 

not  allege  and  prove  value  In,  111, 713  (4). 
HOSTILE,  no  new  trial  to  show  witness, 11, 1219. 

hosthiB  fbeung, 

evidence  of.  In  araon,  III,  S3  (S). 
H08TILITT,  disquallflcatloD  ot,  to  be  Juror, 11, S02  (3). 
HOUR  of  oltaice,  when  allege,  I,  399  (2, ,). 

Tbether  and  bow  allege,  In  burglary,  Hi,  131-133. 
HOUB  OF  DAT,  arrest  on  any, 1, 207  (1). 
HOUSE,    (See  DwKunis-HOUSB.) 

wben  officer  enter,  to  snppreu  dUtnrbanca, 1, US  <4);  word,  how  In 
IndlctmeDt  for  burglary,  U,  573  (  3,  4). 

aa  name  of  the  structure  In  arson.  111, 34. 

word,  in  indictment  for  burglary,  111, 136  (2). 

In  Indictment  for  disorderly  house.  111, 276  a. 

keeping,  for  gambllaE,  the  procedure  for,  111,  490,  491. 
HOUSE-BREAKING,    (See  BnROUBT.) 
HOUSE,  DISORDERLY,    (See  Diborueslt  Hovsb.) 
HOUSE  OF  ILL-FAMK,    (See  Bawdt-housb.) 

whether  proBecutiou  for,  criminal,  ti,  89S  (4). 
HODSB  OF  LORDS,  bow  carry  cam  to,  b7  writ  of  error.  It,  13C8  (1). 
HOUSE  OP  RBrnOB,  tor  Telornutlon, 11, 18S8,  note. 
"HOUSE  OP  WORSHIP,"  • 

In  disturbing  meeting,  111,  298. 
HOUSEHOLDER,  whether  gnai  Juror  mwt  bo, 11, 861 (S)  ；  grand  Juror 
not  being,  how  take  advantBSfl      11, 884;  what,  and  wbether  petit 
Juror,  il, SSL 

HOW  MANT,  compwe  grand  Jury, 11, 8G4,  866；  coiutltnte  p«tlt  JuiTi  U> 

897  (  2-4);  witnesses,  U, IIM. 
HOW  SWORN,  witness  before  grand  Jury,  II, 868  (4)  ；  nndnlj  sworn,  it, 

873. 

HOW  TRIED,    (See  Double  Pleas.) 
the  pleu  In  double  pleading,  tl, 7S2. 
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UjLEGAL  body,  grand  Jury,  plea  in  abatement  for, li,  884  (2);  further 

as  to,  il, 889. 
ILLE20AL  WARRANT,    (See  Wabbant.> 

when,  Justifies  arrest,  i, 187  (2). 
ILLiEOITIMATE  CHILD, 

how  charge  murder  of,  by  withholding  food,  ill, 568  (2). 
ILLOGICAL  CONCLUSIONS,  counsel  drawing, 11, 975a  (1). 
IMMATXJRB  AGE,    (See  Age— Infant.) 

as  disqualifying  witness,  ii, 1144;  confessions  of  persons  of,  how  re- 
garded, 11, 1231. 
IMMBDIATE  DEATH,    (See  Death.) 

belief  of,  test  of  dying  declaration,  U, 1212  (24). 
"IMMEDIATELY,"  not  a  substitute  in  allegation  for  "then  and  there/' 
i,  409. 

"IMPANEL,"  meaning  of  the  verb  to, 11, 931, 960  (1),  note. 
IMPANELLING,  how,  as  to  grand  Jury,  i,  849  et  seq.;  Jurors,  meaning  ot 

II,  931.  . 
IMPANELLING  AND  CHALLENGING,    (See  Fuix  Panel.) 

The  petit  jurors  and  the  panel,  full,  li,  930 ひ-さ 45;  namely,  in  general, 
931-933  ；  challenge  for  cause,  934;  peremptory  challenge,  93 & -945. 
IMPARTIAL,  grand  juror  must  be, 11, 852  (1). 
IMPEACH  WITNESS,  no  new  trial  merely  to,  II, 1279. 
IMPEACHMENT,  as  to  alleging  exact  words  in,  i,  20  (2). 
IMPEDIMENT,  distinguished  from  excuse,  as  to  juror, 11, 926. 
IMPENDING  DEATH,    (See  Death ― Decxab^tions.) 

Declarations  under  aenae  of,  as  evidence,  full, ii, 1207-1216. 

belief  of,  test  of  dying  declaration,  ii,  1212  (2-4). 
IMPERFECT  ALIBI,    (See  Aubi.) 

as  evidence, 1， 1067. 

IMPERFECT  INDICTMENT,  verdict  on,  H, 1005  (4,  6). 
IMPERFECT  VERDICT,    ( Sefe  Verdict. ) 

In  libel,  ii,  806  (3). 
IMPLEMENTS  OP  CRIME,    (See  "Clubs,"  &c.— Gaming  Implements ^ 
Instbum^nts.) 

exhibiting,  at  trial, li，  965  (1), 982 a:  discovered  through  inadmissible 
confession,  as  evidence,  ii,  1242. 

IMPLICATION,  election  of  counts  or  offence  by,  ii,  461 (3). 
IMPLIES  REMEDY,    (See  Right.) 

right  conferred  by  statute,  i, 113  (1). 
IMPORTATION  PROHIBITED,  how  indictment  for, 11, 633  (3). 
IMPOSSIBILITY,  IMPOSSIBILITIES,  not  reasonable  doubt,  li,  1094  (2). 

courts  cannot  establish,  as  law,  ill, 686  (2),  587. 
IMPOSSIBLE,    (See  Necessity.) 

averment  of  the.  In  Indictment,  iii,  6  a. 
IMPOSSIBLE  DAY,  laying  offence  on, 1, 403  (3). 
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IMPOUNDING  LIBEL, 

whether, li,  806  a. 
IMPRISONMBNT,    (See  False.) 

Procedure  on  escape  frorn^  full, ii, 1382-1386. 

Babeaa  corpus  to  set  free  from,  full,  li,  1410. 

as  release  from  ball, i,  264 1 (2);  no  sentence  U 
oner, 1, 275  (2);  time  and  manner  of  execu  ; 
1310,  1311;  how  successive  periods  of, 11, 132 
executed,  ii,  1337,  1338. 
IMPRISONMENT  FOR  DEBT,    (See  Pinb.) 

lawB  abolishing,  do  not  affect  fine,  ii,  1304. 
IMPRISONMENT  EXPIRED,  habeas  corpus  where  x).  i 

11, 1410  (4). 
IMPRISONMENT  FOR  FINE,    (See  Fine.) 

sentence  to,  ii,  1307. 
IMPROPERLY  FOUND,  how  show  indictment,  ii,  765 
IMPURITIES  OF  LANGUAGE, 

In  indictment,  full, i,  34^-359. 
"IN,"    (See  Place.) 

equivalent  to  "at,"  in  allegation  of  place,  i,  378  (2  , 
"IN  CONTEMPT,"  whether  allege,  in  indictment,  ii, 
IN  NAME  OF  STATE,    (See  State.) 

requiring  indictment  to  be, 11, 652,  662  a. 
"IN  PEACE,"  words,  in  indictment,  II, 502  (2). 

needless  in  indictment  for  homicide,  lii,  604. 
"IN  THE  STATE," 

statutory  words,  in  challenge  to  duel,  ill, 306  (2】 
INACCURATE,  charge  partly  correct,  ii,  980  <6). 
INADEQUATE  VERDICT,    (See  Verdict.) 

in  form  or  substance, 1, 1004,  1005. 
INADEQUATELY  ALiLBGED,  part  of  two  crimes,  in  t 
INADMISSIBLE  CONFESSION,  confirmed  by  search 
li,  1242. 

INARTIFICIAL  STRUCTURE  of  Indictment,  ii,  511 ( I 
INCIDENTAL  OR  OF  DIRECT  SUBSTANCE, 

Difference,  in  allegation,  full, U,  554-658. 
INCITING  TO  RIOT, 

Indictment  for,  ill, 999  (4). 

INCOMPETENT,  grand  Juror,  plea  in  abatement  for,  ii,  I 
INCOMPETENT  EVIDENCE,    (See  ISvidence.) 

as  to  one  defendant,  admitted  as  to  the  other,,  ii, ； 

trial  for  admission  of,  which  did  not  influence  rei  i 
INCOMPETENT  GRAND  JUROR,  effect  of  one,  ii,  856  o 
INCOMPETENT  AS  TESTIMONY,  what  is,  would  be lii 

li,  1211. 
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INCONCLUSIVE,    (See  Alibi.) 

effect  of  alibi  being, li, 1062  (2). 
INCONGRUITY,  in  Joinder  of  offences,  i,  446  (2). 
INCONSISTENCY  in  description,  bad, 11, 572  (1). 
INCORPORATION, 

needless  allegation  of,  ill,  458. 
INCORPORATION  OF  BANK, 

whether  set  out  in  forgery  and  uttering  of  its  bills,  III,  454,  455. 
INDECENT  LANGUAGE,    (See  Breach  of  Peace.) 

breach  of  peace  may  be  by,  i， 183  (5). 
INDEFINITENESS,  what,  spoils  indictment,  I, 108  (1). 
INDEPENDENT  FACTS,  discovered  through  Inadmissible  confession, 

competent, 11, 1242. 
INDICT  OR  NOT,  whether,  accomplice,  ii， 1166，  1167. 
INDICTED  PERSONS, 

Testifying  for  themselves,  full, 11, 1181-1187. 
INDICTMENT,     (See   Allegation 一 Amendment Copy  of 一 Impebfect— 
Punishment ^ Second.) 

Locality  of  the,  full, i，  45-67. 

Charge  all  essential  to  punishment,  full, 1, 77-88. 

Constitutional  guarantees  respecting  the,  full, i,  95-112. 

Altering,  full, 1, 96-98. 

As  method  of  prosecution,  and  form  of,  full, 1, 130-135. 

The,  and  its  incidents,  through  numerous  chapters,  full, i，  318-711: 
namely,  preliminary  and  in  general  of  the,  318-339  ；  language  of  the， 
340-359;  allegation  and  proof  of  place  in  the,  360-385;  allegation  and 
proof  of  time  in  the,  386-406;  repetitions  of  time  and  place  in  the, 
407-414;  ascertaining  and  particularizing  the  crime  in  ihe^  415-420: 
arranging  the,  in  counts^  421-431 ； duplicity  in  the,  432-443  ；  Joinder 
of  offences  in  the,  444-453;  compelling  election  in,  454-462  ：  joinder 
of  defendants  in  the,  462  a,  il, 476;  surplusage  in,  477-484;  variance, 
484  0-488  6  ；  repugnancy,  489-492;  necessity  as  affecting  allegation, 
493-498;  averments  needless  and  merely  formal,  499-604  ；  9tLb8tani\a\ 
requirements  of  the^  505-544;  methods  of  the  substantial  alJcffations, 
545-592  ；  methods  special  to  the,  on  statutes,  593-642;  Mil  of  partioh 
Jars,  643-646;  concluding  part  of  the,  647-652  a  ；  caption  and  com- 
mencement  of  the,  653-668  ；  name  and  addition  of  defendant  and  third 
persons  in,  669-689  &;  indorsement  of  prosecutor's  name  on  the, 
690-694;  ffrand  jury's  indorsement  on  the,  695-701;  prosecuting  offi- 
cer's indorsement  on  the,  702-704  ；  defects  in,  cured  by  acqtiiescence 
and  amendment^  704  a-711. 

Quashing  the,  full, ii，  757  a-774  ；  namely,  general  doctrine^  758-760： 
as  step  in  defence,  761-765;  for  what  causes,  766-774. 

Trial  where  there  are  .more  than  one,  full,  il,  1042-1045. 

little  change  In  forms  of, 1， 13;  or  information, 1, 36;  steps  on  defective, 
1， 39;  how  much  must  be  in  county  of,  i,  57;  custody  of,  on  change 
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of  venue, 1, 76;  stipulating  words  into, 1, 96  (2)  ；  as  ooe  form  of 
proaecutlOD,  not  exclusive  of  others, 1, 99;  muBt  dlecloae  what, 1, 
136;  whether  must  be,  on  preBeotmeut, 1, 137  (1), 1S9  (1);  for 
fugltlTe  from  Jnttlce, 1, 222  (2)  ：  effect  of  Ondlng,  on  ball, 1, 854 
(2),  3G6  (2),  note,  I,  2S7,  262  (1) ： arrest  after,  found,  I,  263  a  (2) ； 
whetlier  to  be  read  to  prisoner  at  arraignment,  li,  733  (2);  two 
Indictments  peadlng.  quash Ing  one,  il, 770；  unauthorized,  void, 11, 
_  MO;  return  of,  into  court, 11, 869  a  (3):  deleodant  may  be  tried  on 
•  Mcond,  at  eame  term,  li,  960  d  (2)  ；  Insufflclent,  a  ground  of  acquittal 
at  trial, 11, & 77  (1);  Jnrr  taking  when  retiring  to  deliberate, 11, 
98Sa;  arrest  of  JndKment  for  errors  In, 11, U82,  1286  (  2);  record 
must  contain  the,  U, 1366  (2)  ；  writ  of  error  reachei,  il,  1368. 
against  acceeBorlM  ani  ttie  like,  111,  2-11;  what  must  be  alleged,  ill. 
4,  note. 

need  not  allege  sanity,  111,  669  (1). 
conclusions  not  proper, 11, 608,  note, 
when,  muat  contain  spedflc  Intent,  il,  522  (1),  note. 
INDICTMENT  BAD,  no  Bentence  when, II, 1291  (2). 
INDICTUENT  CUT  IN  PIECES,  trial  on.  It,  14M. 
INDICTMENT  ILL,  effect  on  recognizance, 1, 264  k. 
INDICTMENT  LOST, 1, 1100. 
INDICTMENT  ON  STATUTE.    (See  Statute.) 

How  the,  full, 11, 593-642;  namely.  Koto  dUtinguithed  uihetlter  on  *t<i (- 
ute  or  not,  S94401;  concltMon  "agaiiut  form  of  Btatute,"  602-607; 
fottoioinff  atatutorv  v>ord$,  60S-6S2;  expanding  beyond  thote  loonli, 
623-630：  negative  wltat  and  ktm,  631,  642. 
tbe  conclusion, 1, 429;  alternative  offences, 1, 436  (1);  Joining  offencea 
In,  and  at  common  law, 1, 462  (4):  exceptlmis  In  It, 11, 613  (5)： 
BtnnnRtlT«  matter, 11, 613  a;  u  to  Intent, 11, 623;  where  alternative 
clanBet,  U,  B86  et  seq. 
INDIFFERENT,  petit  Juror  to  be. 11, 903  (2),  906,  906  (8).  908  (4). 
INDIRECT  INTEREST,  not  dlKiuallBes  vltnus, 11, 1138  (2). 
INDIVIDUALIZINa, 

offence  In  indtctment,  HI,  210  et  eeq. 
INDORSBUENT,    (See  Names  op  WimiasKs.) 

Of  protecvtor't  name  on  indictment,  full,  il:  G90-694, 
Of  Inttietmmt  it/  ffrand  fury,  hill, 11, 695-701. 
By  protecuting  officer,  toll, 11, 702-704. 
to  be  made  on  Indictment, 11, 969a  (5). 

of  proBecutor'B  same  In  Indictment  for  bawdy-house,  111' 108  (2). 

whether  set  out  an,  la  forgery.  111,  "0. 

averring  forRery  of,  til, 118  (3),  472  (1). 
INDUCEMENT,  bow  allege  matter  ot, 11, 664  (1) et  seq.:  to  confession, 

sources  and  effect  of.  il,  1233-1236. 
"INFAMOUS,"  what  crimes  are. 1. 145  (4).  - 
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INFAMOUS  PBRSON,  not  dying  decUration  from,  il, 1209  (1). 
INFAMY,    (See  CKni>T.) 

when  guilt  produces,  i,  90;  whether  disquallfles  Juror, 11, 924. 
INFANT,    (See  Immatubb  Agk.) 

how  ball  by,  i,  264  c  (3);  how,  make  defence, 11, 959  e;  whether  wit- 
ness, li, 1144;  bound  by  a  fine, 11, 1304. 
INFANT  UNBORN,  Ufe  of,  respected,  U, 1322. 

INFECTED  PERSON,  nuisance  of  carrying,  how  aver,  U,  624,  note. 
INFERENCES  FROM  FACTS,  are  for  Jury, 11* 1177  (2). 
INFERIOR  COURT,    (See  Sufebiob.)  * 
how  prosecutiong  before, 1, 285;  as  to  caption  of  indictmont,  ii,  656- 
669,  663. 

INFERIOR  JURISDICTION,  whether  court  of  committing  magistrate  U 

of,  i,  236  (2),  239  (1);  how  record  of  court  of,  ii,  1350,  1851. 
INFERIOR  MAGISTRATE,    (See  Coumittikq.) 
Proceedings  before,  to  Und  over^  full, i，  230-289  a. 

INFINITE  OFFENCES,  indictment  may  not  charge,  i, 100  a  (4),  note, 
par.  2,  4,  6,  also  107,  108. 

INFINITIVB  MODE,  in  ayerring  offence,  U,  556  (2). 
INFLUENCE,  under,  as  dlflQuallficatlon  of  Juror,  ii,  903. 
INFLUENCING  TESTIMONY,  by  defendant,  aa  eTidenoe, 11, 1251. 
INFORMANT'S  NAME,    (See  Namb.) 

when  not  compelled  to  disclose, 1, 233  (2).  • 

INFORMATION,    (See  Indictment "- Presektmxnt.) 
A$  farm  of  prosecution^  full, i, 141-147. 
Before  higher  court,  fnll,  ii,  712-716. 
The,  before  inferior  magistrate^  full, 11, 716-727. 
one  of  the  steps  in  a  criminal  cause,  i,  36;  as  one  form  of  prosecatlon, 
i,  99;  proceeding  by,  before  masristrate,  i, 152;  as  to  fugitlre  from 
justice,  i,  222  (2). 
facts  within  judicial  knowledge  not  alleged,  i' 141 (2),  note, 
must  be  verified,  i, 141 (3),  note. 

INFORMATION  AND  BELIEF,  whether,  in  complaint  before  magistrate, 
i,  230  (5)  ；  verification  of  information  on,  ii,  713  (3)  ；  complaint 
before  magistrate  on,  ii,  718  (8). 

INFORMER  FOR  GAIN,  as  witness, II, 1175  (1). 
INFORMERS,    (See  Witness.) 

As  witness 卿 《,  full,  ii,  1173-1176, 

INHABITANT  OF  TOWN,  whether,  may  be  Juror,  ii,  907  (2). 
INITIALS  OF  NAME,  how  of,  in  indictment,  U,  685. 
INJUNCTION, 

Whether,  against  crime,  full,  ii,  1414-1417. 

"INJURE," 

in  indictment  for  arson,  iii,  45  (2),  50  (2). 
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INJURED  FEBSGti,    (See  Fkbsok 一 Ihjobkd.) 
Tettimonj/  of.  In  rape,  taU,  111,  8U-0B8. 

ntteraacea  out  of  court  br,  not  evidence,  il, 1088  (，）  ；  compeMmt  irit> 
aeas.  11, 11S6-1138;  the,  "In  authority,"  for  eontatlon,  U, 1138  (S). 

In  talw  pretoncM,  til,  192. 

In  attempt  to  commit  rape.  111,  978. 
INJCRIKQ  REGISTER,  how  Indictment  for, 1, W  (2).  note. 
INJtjHT,  presumed  from  error, 11, 1278  (S);  no  new  trial vhm  no,  It, 
1876,  1277  (1). 

how  prove,  permanent.  III, 70. 
INJURY  INPLICTHD, 

how  set  out.  In  maliclonB  mJacblef,  111, 84L 
INK,  whethar  Indictment  must  b«  written  In, 1, 337  (2). 
tNN-KEDPBRS,  joining  "eepurallter,"  In  one  count,  tl,  474  (1). 
IKNOCBNCB,    (Bee  Phescmptios.) 

The  pTMUiniiMon  of,  tall, 11, 1103-1106. 

Indictment  (rsmed  with  view  to  protecting,  U,  517  (3,  S)-5U;  Im- 
portance of  not  conTliicln& 11, 1092：  official  cbaractw  presnmed  from 
presumption  of, II, 1130  (2). 
INNOCENT,  Injurious  to  convict  tb«, 1>  40. 
INNOCENT  AQBNT, 

false  pretence  tbrou^,  where  IndlctaUe,  III, 197  (3). 
INNOCENT  MAN,  when,  may  be  punlsbed, 1, 89. 

INNUENDO,  INNUHNDOKS,  needless,  rejected  as  rarpliuage, 11, 480  (i). 

nature  and  um  of,  fU,  793,  794,  and  note;  further  of.  111, 799  (S,  S>. 

In  Indictment  for  perjury,  lil,  917. 
INQDI8ITI0N,  what  la,  I, 131 (3). 

INSANE,  no  trial  while  detendsnt  is, 11, 9S0  c;  confesaion one, 11, ll2t 
(S). 

INSANB  PERSON,  right  to  ureBt, 1, 178;  not  dying  declaratloD  from, 

U, 1809  (1). 
INSANE  PRISONBB,  counsel  for,  i,  303  (S). 

IN  SANS)  AT  TRIAL,  dafecUn  proceed  Inge  when,  on  writ  of  wror,  It, 

13S9. 
mSANITT. 

PneeOvre  for,  to  dtfetue,  tail.  111,  684-687  ft;  nameiT,  prwUoa  on  pre- 
UmtHonr  taffHfry,  BttSti;  premmpHon*  a»a  fturdm  of  froof  on 
main  iaite,  <89476;  wUnwei,  tMr  teattmonv,  md  other  mttence, 
«TM»  h. 

ItroTlns,  agidnst  prlBoner'B  will, 1, 303  (2);  Indictment  need  not 
nesattvfl^ 11, GS2  (l) ； proof  or,  under  not  gniltr, 11, 799  (2)  ；  grand 
Imy  sntpMtlns. 11>  867;  Juror  is  prelimlnarr  Inqulrr  as  to,  com. 
patent  to  main  lwn«, II,  SU;  prejndles  MSlnst  datenoe  ot, irtutber 
dlwiaUflea  Juror,  U,  918  (8);  dlsqnallfylng  fnror,  fi,  SSB  (l);  no 
trlAl  of  Uuase  prUnaw, 11, SBOo;  BpeoU  charge  on,  II,  980  ("； 
wlMtiwr  (UaquaUflM  wltnem,  It,  1141. 
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INSPECTION,  of  evidence  by  opposite  party,  ordering,  ii，  959  d. 
INSPECTION  OP  JURY, 

may  determine  value,  ill, 751 (8). 
"INSTANTLY,"  in  allegation  of  time, 1, 409  (3). 
"INSTIGATED  BY  DEVIL,"  words,  in  averment,  i,  336  (2), 11, 501. 
"INSTIGATION  OF  DEVIL." 

allegation  of  being  moved  by,  in  libel,  ill, 783  (2). 
INSTRUCT  JURY  in  law,  court  to,  in  criminal  cases'  ii，  987  (2)  ；  how. 

as  to  belieying  witness,  ii, 1147,  1148. 
INSTRUCTION  TOO  FAVORABLE,  party  not  object  to,  II, 980  &  (1). 
INSTRUCTIONS,  of  the  judge  to  the  Jury, 11, 976-982,  987  (2)  ；  asking  or 

not,  from  Judge, 11， 980  (8，  9);  as  to  evidence,  without  trenching 

upon  functions  of  Jury, li,  981;  as  to  the  law,  though  statute  mskee 

Jury  judges  thereof,  fi,  987,  988. 
INSTRUMENT,  INSTRUMENTS,    (See  Counterfexting "- Foboed  Insteu- 

MENT -"" VAI.UB ~ WbTTINO. ) 

For  coining,  having  or  making,  full,  lit,  269,  270. 

of  death,  how  aver  in  homicide,  iii,  514. 
INSTRUMENT  OF  ASSAULT, 

whether  specify.  In  indictment,  iii,  64  (2). 
INSTRUMENT  IN  WRITING, 

whether  produce,  on  trial  for  stealing  it,  iii,  753  (2). 
INSTRUMENTS  OF  CRIME,    (See  Imflbments  of.) 

officer  seize,  i， 183  (2)  ；  exhibiting,  at  trial, ii,  965  (1);  jury  take,  to 
their  room,  il, 982  a. 
INSUFFICIENT  BAIL,  not  equivalent  to  escape,  ii,  1386. 
INSURANCE  POLICY, 

mode  of  proof  of,  in  arson,  iii,  50  (3),  note. 
INTELiLIGENCB,  lack  of,  disqualifying  Juror,  II, 925  (3). 
INTENDED  FELONY, 

how  stated  in  indictment  for  burglary,  ill,  142. 
INTENDMENTS,  all,  support  verdict. 11, 1005a  (1). 
INTENT,    (See  Absence  op  Motive ― Cbimhtal  Intent ~ Bvn,  Intent- 
Motive.) 

The,  how  laid  in  indictmentf  full,  ii,  521-525. 

Allegation  and  proof  of,  in  burglary,  full,  111,  142-150. 

alleging,  with  participle,  li,  558  (1);  with  adverb.  Ii,  5S8  (2);  tlie, 
provable  only  by  presumption, 11, 1101;  proof  of  another  crime  to 
establish  the, 11, 1126;  one  testify  to  his  own, 11, 1184;  nolle 
prosequi  of  the,  in  indictment,  ii,  1391  (3). 

allegation  of  the,  in  arson,  ill,  42-45  a;  how  prove,  iii,  50-53. 

presumed  from  aggravated  assault,  iii,  66  (1) ； proof  of  the,  in  ag- 
gravated assault,  iil， 67  (1). 

word,  in  indictment  for  attempt "Intention,"  "attempt,"  ill, 80  (4). 

presumptive  proof  of,  111, 97  (2). 

proof  of,  in  disturbing  meeting,  Iii,  292. 
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tOlegatlon  of,  to  indictment  for  bomlcide.  111, 541 (1). 

proof  ot.  In  posMMlng  torgery  with  Intent  to  pass.  Hi,  468. . 

the.  In  ftasanlt  to  Mil,  lil, 661 (2). 

erldesce  at.  in  kUnappfng, lU,  694;  In  Ubel,  111,  SOI. 

on  Indictment  for  tIoIbUdc  Lord's  da?,  Ill,  818  (2). 

allegation  and  proof  ot,  In  thraateDlng  letters,  ill, 102 S. 
INTENT  TO  DEFBAUD, 

Bote  allege  the,  in  forgery,  lull,  ill,  420426  h. 

alleging  and  proving  In  talie^mtence  indictment.  111,  182. 

ahowbig  the,  tn  paulne  connterfelt  eoln.  111, 261 (S). 

proof  of,  In  torgUT,  lli,  427  (3),  487  a. 

ctaainnK  the.  In  Btatntoir  forgery.  111, 441 (2). 
INTENT  TO  DO,  open  to  rebuttal, II, 1099  (2). 
INTENT  TO  KILL,  how  aver,  HI, 80  (4). 

not  necessary  to  allege,  in  murd«r  by  polnn. lU,  654  (S). 
INTENT  TO  RAVISH, 

how  allege,  Iti,  8S. 
INTENT  TO  "STEAL,"    (See  Lucjrar.) 

In  alleK&tloii,  Intent  to  "roV  In  proof,  fl, 488  c  (4);  proof  o も 11, 
1073  (2). 
"INTENTION," 

as  sutMtttute  for  "latent,"  111, 80  (4). 
INTEREST,  vltat,  disquallfles  Judge,  I,  314  (S) . 

at  witneBB  In  forgeir.  Ul, 4S9  (S). 
INTEStBST  IN  BTBNT,  dlsqnallflee  wltnen,  II, 1138  (2). 
INTEREST  IN  SUBJECT,  not  dlaqoallfles  wltneai, 11, 1I3S  (1). 
INTERLINEATIONS  In  Indictment. 1, 338. 
INTERMITTENT  INSANITY, 

proof  of,  til. 674  (3). 
INTERNAL  COMMUNICATION, 

effect  ot  on  owneralilp  in  burglanr,  Ul, 188  (7), 138  a. 
INTBRNATIONAL  LAW, 

Am  to  treattet  for  mutual  turrender  of  fugiHvet,  full, 1, 224-284  b. 
INTERFRIiT,  how,  special  verdict,  li, 1006  a. 
INTERWIET  RECORD,  how, 11. 1348. 
INTERPRETATION,    (See  Meaning.) 

of  Indictment,  to  make  It  effectual, 11, 510  (2)  ；  consider,  in  indictment 
on  statute,  II.  611 (2).  612  (1), SH  (l), 624  (1),  626,  628,  629  (1): 
wbat,  of  Judge's  charge, 11, 980  a ;  of  reasooable  doubt,  il, 1094. 
INTERPRETED  TOOETTHER,  sUtutee  and  const Itutlona, 11. S94  (3). 
INTERPRETER,  dying  declaration  may  be  through,  il,  1213. 
INTERROGATORIES, 

iie«d  not  arer  the.  In  perjnry,  111, 916  (2). 
-INTERRUPT," 

In  Indictment  tor  dlotarliliv  meeting.  111, 286  (，）. 


INTIUIDATINa  WITNBBS,  as  erldttioe  of  RoUt,  fl>  USL 
INT0XICAMT8,  effect  of  taUns,  br  Jnror. 11, m  (S). 
INTOXICA.TINQ  LIQUORS,    <S«e  LiQDOB-SnjJira.) 

search-warrant  for,  I,  241 (4) ;  etatnte  eztendlnK  meaning  of,  bow 
indictment,  i,  358. 
INTRODUCTORY  MATTER,  how  allege, 11, 654  (1) et  seq. 
INTOLCNTART  TE8TIU0NT,    (8e«  ADioasioiT— TiSTmoxT.) 

admlsslODB  by,  li, 1S56. 
IRONS,    (See  Hakmwff.) 

prisoner  not  In,  at  arraignment,  It,  731 : at  trial,  Axrapt,  II, 9S&. 
IHREOULARITT.  la  grand  Jury,  ple&  In  abatement  for,  U,  884. 
IRREiaULARITT  OF  JURY,  wbether  set  aside  verdict  for,  U.  999. 
IRRBQULARLT  DRAWN,  grand  Juror, 11, 87S  (I). 
IRRaODURLT  SELECTING  grand  JUTon, 11, 87B  (". 
IRRBLSVANT  ijing  declaratlona,  not  admissible, 11, ISIL 
IRRELEVANT  EVIDENCE,  exclude, 1), 1063;  not  good  In  rebuttal, U, 
1070. 

IRRELEVANT  TESTIMONY,  whether  new  trial  for,  il, 1276  (2). 
ISSUE,  ISSUES,    (See  Substance  or,) 

whether  waiver  of,  i. 125  (2);  no  good,  on  null  plea, 11, 733  (6);  tbe 
general,  plea  of, 11, 743;  how  distinct,  tried,  il,  76S;  In  pleft  In 
abatement,  how  tir,  U.  7S3  (7);  Joinder  In,  and  form       11, 7M, 
801 (2);  Jury  decldeB  whether,  prored,  U,  MS  a;  evidence  to  cover 
entln, 11, 106S-10M:  alibi  must  cover  entln,  U, 1067：  In  wbat,  tm 
must  believe  beyond  reasonable  doubt,  U, 1096;  Joinder  of,  how  In 
record, II, 1354. 
what  the.  In  Innnitr,  111.  669,  670. 
bow  prove  the,  In  perjury,  lit,  933  b  (1). 
ISBDB  OR  INQtriRT, 

Wherein  perjurj/  too*  committed)  how  aver,  taU,  III,  905-411,  9S4. 
"IT,"  rsterred  to  That  antecedent,  I,  356. 
"IT  IS  CONSIDERED,"  proper  style  of  Bentence,  U, 12M. 
"IT  IS  ORDERBD,"  words,  In  sentence,  il,  1896. 

JACK,    (Se«  Standing  Jack.) 
JAIL,    (See  Pbisor.) 

babeae  corpus  to  bring  prisoner  from,  to  court, II, 1408. 
JAILER,  "in  authority,"  for  confeBsion, 11, 1283  <3) ;  confesBloti  to, 11, 

1838  (1). 
JBALOUST, 

As  motive  for  bomlelde,  III,  629,  note. 
JBFTRETS,  In  ttoaeweU's  case,  I.  15-S2;  views  of,  as  to  relative.  pTononnfl. 
1, 355. 

JEOFAILS,    (See  Amendment ~ Statutes  of.) 

how  statutes  of,  Interpreted, 11, 705  (3).  706. 
JBOFAILS  AND  AHENDHBNT8,  dIatlnKiiiibell, II,  705  (2). 
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JEOPARDY,    (See  Formeb.) 

when  the  constitutional,  begins,  ii，  961 (1);  second,  after  defective 
verdict,  ii, 1016  (2). 
JOINDER  OF  COUNTS, 

When,  wTiat,  and  how,  full, 1, 424-431. 

in  receiving  stolen  goods,  ii,  981 (2),  987. 
JOINDER  OF  DEFENDANTS, 

In  indictment,  full, 1, 462  a, 11, 476. 

quashing  as  remedy  for  misjoinder, 11, 773  (1);  on  Joint  Indictment, 
defendants  may  plead  separately,  ii,  800. 

in  assault  and  battery,  iii,  59  (1)， 

in  extortion,  ill, 362  (1). 

how,  for  spoken  words,  lli，  811. 

as  to,  in  perjury,  Hi,  936. 
JOINDER  IN  DEMURRER,    (See  Demureeb.) 

whether,  ii,  780  (2). 
JOINDER  IN  ERROR,  on  writ  of  error,  ii,  1371. 
JOINDER  IN  ISSUE,    (See  Issue,) 

following  plea  of  not  guilty, 11, 801 (2);  form  of,  ii,  796;  whether 
record  show,  ii， 1354  (3). 
JOINDER  OP  OFFENCES,    (See  Indictment.) 

In  indictment,  full, 1, 443-453. 

in  misdemeanor,  i,  458. 
JOINT  CRIME, 

How  indictment,  full,  ii,  463-472. 
JOINT  DEFENDANTS,    (See  Joint  and  Sepakate  Trials.) 

Trial  of,  together,  on  separate  indictments,  full,  ii,  1041-1045. 

change  of  venue  In,  i，  75;  conviction  of  part, 11, 472  (1);  how  ar- 
raigned, U,  729  (2)  ；  plea  by,  in  law  several,  ii,  800;  when  separate 
trial  to  let  In,  as  witness,  i, 1020;  conviction  of  part, li, 1036; 
different  degrees, 11， 1037. 
JOINT  INDICTMENT,  form  of,  li,  471;  trial, II, 472  (1). 

for  violating  Lord's  day.  111, 817  (1). 
JOINT  OWNERSHIP, 

how  charge,  in  larceny,  ill, 723  (1),  724. 
JOINT  PARTICIPANTS  IN  CRIME,  sentence  against,  li,  1325  (2)  et  seq. 
JOINT  AND  SEPARATE  TRIALS, 

Procedure  a*  to,  where  more  defendants  than  one,  full,  ii,  1017-1041. 
JOINT  AND  SEVERAL,  bail  as  to, 1, 264  d. 
JOINT  WRONG-DOERS, 

Indictment  against,  full, i，  462  a  II, 472. 
"JOINTLY,"  word,  not  necessary  In  indictment  for  Joint  offence,  ii,  471. 
JUDGE,  JUDGES,    (See  CJoubt ~ Judicial  Discretion.) 

as  counsel  to  prisoners,  i, 14  (2) ;  disqualified,  whether  venue 
changed,  i,  71 (6),  72  (1);  taking  offence  at  cpitlclsm,  I,  100a  (4), 
note,  par. 1; superior,  may  bind  over  for  trial, 1, 225  (2),  226  (2), 
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JUDGE,  JUDGES ~ continued. 

229  (1) ； or  make  warrant  returnable  before  justice  of  peace,  i, 
229  (1);  superior,  whether  should  follow  justice  of  peace  statutes, 
1, 230  (1) ； power  of,  to  take  ball, i,  251 (2,  3)  ；  who  competent  as,  i, 
314;  de  facto,  i,  316  (3)  ；  acting,  by  consent,  in  place  of  jury,  it, 
893,  898;  whether  witness,  ii, 1145;  determines,  and  on  what  eri- 
dence,  whether  to  admit  confession, li, 1220;  addressing  prisoner  at 
sentence,  il>  1295;  power  of,  over  docket  entries  and  record,  ii, 
1342. 

whether  Indictment  must  name  the,  before  whom  perjury  was  com- 
mitted, ill, 910  (1). 

whether  witness  In  perjury,  iil,  933a  (2). 
JUDGE'S  CHAMBER,  no  sentence  In,  ii,  1291  (1). 
JUDGE'S  CHARGE, 

To  jury,  full,  ii,  975  0-982  a. 
JUDGE  AND  COURT,  distinguished,  i,  314  (7). 
JUDGE  AND  JURY, 

indictment  for  libel  on, lU,  797. 
JUDGE'S  MINUTES,  use  of,  at  sentence, 11, 1325  (4). 
JUDGE'S  OPINION,  on  evidence,  whether  give,  ii,  981. 
JUDGMENT,    (See  Fin ai^Sektence. ) 

The,  on  demurrer,  full,  ii,  781-786. 

Arrest  of,  full, II, 1282-1288. 

wrong,  of  same  effect  with  right, 1, 90;  what,  on  plea  In  abatement, 
1, 793  (2) ；  whether  certiorari  before  or  after,  ii,  1377  (1). 
JUDGMENT  FOR  ABATEMENT, 

of  nuisance,  how,  iii,  871. 
JUDGMENT  IN  ARREST,  effect  of,  Ii,  1288. 
JUDGMENT  DEBT,    (See  Fine.) 

whether  fine  h,  ii,  1304. 
JUDGMENT  ON  DEMURRER,    (See  Demurrer.) 

' The,  fun, 11， 781-786. 
JUDICIAL,  whether  committing  magistrate's  functions  are,  i，  237. 
JUDICIAL  CONFESSION.    (See  Confession.) 

what l8, 11, 1217  (2). 
JUDICIAL  CONFESSIONS  AND  ADMISSIONS, 

A8  evidence,  full,  ii,  1254  0-1262. 
JUDICIAL  DETERMINATIONS, 

as  to  indictment  for  murder  in  first  degree,  iii,  684,  585. 
JUDICIAL.  DISCRETION,    (See  Discretion.) 

as  to  Joinder  of  counts, 1， 425  (1) ; corrects  misjoinder  of  offences,  i, 
447  (1)， 452  (1);  compelling  election  is  of  the,  i,  454  (2),  461 (5), 
462;  quashing  indictment  Is  of  the, 11, 761 (2,  3),  766,  767;  as  to 
receiving  demurrer,  il, 780  (3)  ；  whether  to  permit  withdrawal oT 
plea  of  guilty,  ii,  798;  as  to  order  of  evidence, 11, 966  (2)，  966a; 
granting  new  trial  is  of  the,  ii,  1277  (1) ; certiorari  Is  of  the,  ii. 
1380. 
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JUDICIAL  NOTICE,  what  court  takes,  of  divlBionB  of  county,  I,  3' 

382;  in  bribery,  ill, 127  6. 
JUDCIAL  PROCEDURE,    (See  Cbiminai.  Pbocedube.)  • 

In  general,  full,  I,  1-11. 
JUDICIAL  SENTENCE,  not  commonly  habeas  corpus  where lm】 

ment  is  on, li, 1410  (6). 
JUNIOR  in  name  of  person,  ii,  687  (1). 

JURAT,  the,  to  complaint  before  magistrate, 1, 231;  amend, 1, 231 (2: 
JURISDICTION,    (See  Coubt.) 

How  aver  the,  in  perjury,  full,  ill,  905-911. 

not  by  consent,  i,  96  (1):  or  on  unconstitutional  statute,  i, 
waiver  of» 1, 100  a  (4),  note,  par.  7, 112, 123  (2);  arrest  I 
magistrate's,  i, 189  (2) ;  full,  on  proceeding  to  bind  over,  i,  23i 
rule  of  inferior  and  superior,  i,  236  (2);  presumption  of  comn 
magistrate's,  i,  239  (1);  giving  court  new,  not  takes  away 
315  (3);  presumptions  favor,  i,  315  (3);  no,  void,  i,  316  (1) 
or  more  than  county,  how  Indictment,  i,  375  (1) ； allege  all 
tial  to  the,  i,  381;  record  of  conviction  must  show,  U,  722,  7 き 
(1);  plea  to  the,  ii,  736,  794;  what  add  to  plea  to, 11, 749;  qua 
for  want  of,  it,  772  (1) ； of  former  proceeding  in  autrefois  c< 
or  acquit,  ii，  814  (4)  ；  of  grand  jury,  local,  ii,  859;  not  glv< 
waiver  or  consent,  ii,  893  (4)  ；  how  state  the,  in  record,  li, 
1351;  nolle  prosequi  cannot  give,  ii,  1396;  habeas  corpus  ava 
where  no,  ii,  1410  (3). 

to  administer  oath  in  perjury,  how  allege,  lii,  914. 

proof  of,  in  perjury,  ill, 935  (2). 
JURISDICTIONAL  AUTHORITY,  sources  of,  ii,  893  (4). 
JUROR,  JURORS,    (See  CJoubt— Gband—List  of.) 

Ohjecting  to,  after  sworn,  full,  ii,  946-949  &. 

knowledge  of,  how  communicate  with,  how  deliberate,  Ac., 1, 9 
not  witness  to  irregularities  of  jury,  ii,  998  a  (3)  ；  competeE 
separate  trials  of  Joint  defendants, 11, 1024;  whether  witnes 
1146;  confessions  and  testimony  of,  as  evidence, li， 1270. 

who  incompetent,  In  nuisance,  ii,  874. 
JUROR  SICK, II,  948. 
JURY,    (See  Discharge  of ~~ Grand.) 

Charge  of  judge  to,  full,  li,  975  c-982. 

As  judges  of  tato,  full, II, 983-988. 

During  trial  to  verdict,  full, il, 990-1000. 

The,  for  trial  of  joint  defendants,  full, ii， 1027-1032. 

prisoner's  presence  at  discharge  of,  i,  272  (2)  ；  order  of  addressei 
II,  960-965;  to  Judge  of  evidence, 11, 1054;  weigh  evidence  of  chs 
ter, 11, 1116;  may  believe  witnesses  or  not,  ii,  1147;  no  aires 
judgment  for  matter  concerning  the, 11, 12BB  (2). 

what  for  the,  in  arson,  ill, 52  (2). 

Judge  of  evidence  of  name,  ill, 65  (1). 

1975 


KID  CRIMINAL  PROCEDURE. 

XURY^^continued. 

determines  whether  force  used  to  repel a  battery  was  appropriate^  ill, 
70  a. 

what  for  the,  In  disorderly  house,  ill, 281 (3). 

what  for  the,  in  challenge  to  duel,  ill,  309. 

to  decide  on  prisoner's  capacity  to  be  tried,  ill, 666  (3). 

Judge  of  the  fact.  In  rape,  ili,  968. 

how  far  perjury  is  a  question  for  the,  Hi,  933. 
JURY  INFLUENCED  by  one  another,  how, 11, 982. 
JURY  AND  judge:, 

indictment  for  libel  on,  ill,  797. 
JURY  OP  MATRONS, 

When,  and  proceedings  of,  full, ii, 1322-1324. 
JURY  DE  MBDIETATB  LINGUAE, 

Trial  hy,  full,  ii,  927-930. 
JURY  ROOM,  what  the  Jury  may  take  to  their,  ii,  982  a;  Juror  not  testify 

as  witnesB  in  the,  ii,  1146. 
JURY  OP  SIX,  when  statute  may  authorize,  ii,  897  (4). 
JURY  TRIAL,    (See  Tbial  by  Pbtit  Jubt.) 

The  riffht  of,  full, 11, 890-894. 

what  fulness  of  allegation  required  for, 1, 87;  of  autrefois  conyict  or 
acquit,  ii,  S16  (1) ； habeas  corpus  not  remedy  for  denying,  ii, 
1410  (2). 
JUSTICE,    (See  FuornvEs  fbom.) 

Reclaiming  fugitives  from,  full, 1, 219-224  b. 
JUSTICE  AND  GOVERNMENT, 

Procedure  for  obstructing,  full,  ill,  879-898;  namely,  (usaulting  or  re- 
siatififf  officer,  881-895;  other  oMructions,  896-898. 

JUSTICE  OP  PEACE,    (See  BmoiNo  Over Complaint Magistrate— 

Magistrate's  Obder.) 
history  of  office  of,  i, 149,  174-176;  personal  arrest  by,  i, 177  (1);  by 
warrant  of,  i, 177  (2);  by  verbal  order  from,  i, 177  (2),  178;  late 
powers  of,  i, 175,  176;  may  bind  over  for  trial, i,  226,  228;  power 
of,  to  take  ball, i,  251 (3)  ；  depositions  before,  as  evidence,  ii, 
1198-1200. 

KEEPER,  who,  of  bawdy-house.  111, 118  (1)，  119. 

proof  that  defendant  is,  in  disorderly  house,  ill,  278. 
KEEPING  OP  BAWDY-HOUSE,  • 

proof  of.  III, 118  (1). 

KEEPING  GUN,  indictment  on  statute  for, II,  588  (3). 
KEEPING  HOUSE  FOR  BAWDRY,    (See  Bawdy-house.) 
KEEPING  AWAY  WITNESS,  by  defendant,  as  evidence,  ii,  1251. 
KIDNAPPING,  • 

Procedure  for,  full,  iii,  68S-695. 
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KILLING,    (See  Abbest HoMicrosi) 

In  hcimicide,  presumption  from  mere,  fall,  ill,  603-<  ！ 
one  resisting,  or  breaking  from  arrest,  i, 160-162. 

KIULJNG  COW, 

in  malicious  mischief,  ill,  849. 

KIN,  dlBQualifying  petit  Juror,  ii,  901. 

KING'S  CORONESt,  same  as  master  of  crown  office, 
formations, 1, 143. 

KING'S  EVIDENCE,  practice  of, 11, 1158. 

KNIFE, 

averring  assault  with,  to  murder,  ill, 79  (1). 
KNOW  LAW,  modification  of  rule  that  men,  ii，  9S8. 
"KNOWINGLY,"  when  necessary  in  indictment, 11, 504 
plied  by  -unlawfully/'  ii,  613  (4). 
word,  in  indictment  for  false  pretences,  iii,  172. 
In  indictment  for  possessing  instruments  for  coinl i 
in  allegation  of  extortion, 11, 364  (2)  ；  in  the  proof 
in  indictment  for  selling  unwholesome  food,  ill, 8  I 
in  perjury  indictment,  ill,  922. 
KNOWLiEDGE,  when  indictment  aver, li,  522  (3,  4); ' 
eyidence, 1, ii,  864;  proof  of  another  crime  to 
1127  (1). 

proof  of  defendants',  in  passing  counterfeit  coin, liJ 

averment  of,  in  rescuing  goods  from  sheriff,  ill, 391 , 

averring,  in  forgery  and  utterings.  Hi,  426  (1). 

defendants/  evidence  in  forgery,  ill, 428  (6). 

of  defendant,  alleging,  in  nuisance,  ill, 868  (4). 

alleging,  in  receiving  stolen  goods,  iii,  986;  proving 
KNOWLEDGES  AND  BELIEF,  whether,  in  complaint 
230  (5),  ii,  718  (3);  information  on,  ii,  713  (3). 
KNOWLEDGE  OP  FALSITY, 

alleging  defendants/  in  false  pretences,  ill,  172. 

proof  of,  in  false  pretences,  iii, 188  (3),  189. 
KNOWLEDGE  OP  OFFICIAL  CHARACTER, 

In  averment  of  resisting  or  assaulting,  Hi,  887. 
KNOWN  OR  NOT, 

Difference  tohere  thing,  full,  11, 646-653. 

LABOR  CONSPIRACIES, 

procedure  for,  Iii,  242. 
LACK  OF  PROOFS,  no  arrest  of  judgment  for,  ii,  128  ! 
LANGUAGE,    (See  Foreign  Language.) 

statute  not  alter  meaning  of, 1, 100a  (4). 
LANGUAGE  OF  CHARGE,  to  Jury,  how,  and  how  int (！ 
980  a. 

LANGUAGE  AND  CONDUCT  OF  PARTY, 
as  evidence  of  insanity,  iii,  687a  (1). 
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LANGUAGE  OF  INDICTMENT,    (See  Indictment.) 

The,  full, i,  340-359. 
LANGUAGE  OP  VERDICT,    (See  Vebdigt.) 

how,  and  how  interpret, 11, 1005 a,  1007  (1). 
LARCENY,    (See  Gommok  Thuef >~ Intent  to  Steax >>> Stolen  Goods.) 

As  to  the  indictment,  full ii,  696-738;  namely,  in  general^  697-698 
description  of  stolen  property,  699-712;  allegation  of  value,  713-717; 
allegation  of  aumerahip,  718-726;  stolen  goods  conveyed  to  another 
jurisdiction,  727-729;  indictment  upon  statutes,  730-738, 

A8  to  the  evidence,  full, U,  738  a-754;  namely,  presumption  from  po<- 
aeasion,  789-747;  other  questions,  748-754. 

Aa  to  questions  of  practice^  full, 11, 754  o-770;  namely,  restitution  of 
the  stolen  goods,  755-763;  the  verdict,  764-769;  other  Questions,  770. 

taking  goods  through  different  counties  In,  where  indict, 1, 59  (2), 
60;  after  change  of  statute,  i,  59  (2),  note;  seizing  fruits  of,  i，  211 
(2);  alleging  time  in  continuous,  i,  397  (1),  note,  (2);  separate 
counts  in,  i,  423  (1, 2)  ；  receiving,  embezzlement,  burglary,  and,  In 
one  indictment,  i,  449;  rejecting  "embezzle"  in  indictment  for,  il," 
480  (5)  ；  name  of  owner  of  stolen  thlags, li,  481 (4),  note;  but- 
plusage  In  indictment  for, 11, 481 (4),  note;  conTictlon.  of,  on  In- 
dictment for  embezzlement,  ii,  482  (2);  surplusage  which  cannot 
be  rejected,  ii,  483;  proof  of  things  stolen,  il,  488  b  (4);  allegation 
in,  where  owner  unknown,  ii,  49 &  (2) ;  how  allegation  of  Talue  In,  il, 
641;  allegation  where  ownership  unknown,  ii,  548;  where  deecrlp- 
tlon  of  thing  unknown,  U,  553  (3)  ；  how  describe  things  In,  ii,  575 
(2),  576;  of  the  allegation  for,  ii,  583  (2);  of  chose  in  action,  in- 
dictment statutory,  il, 595  (2)  ；  "personal  property"  In  statute,  how 
in  indictment,  ii,  616;  description  of  money  stolen,  li,  553  (3), 
note;  ill, 732  (2),  note;  how  describe  the  animal  in  horsestealing, 
li,  619,  620;  amending  name  of  owner,  ii,  711 (3)  ；  and  embezzlement, 
form  of  verdict  for  embezzlement,  il,  1010  (3)  ；  proof  of  corpus 
delicti  in,  ii,  1056  (3,  4)  ；  other  larcenies  not  eyidence  In, 11， 1124 
(1) ； inadmissible  confession  of,  and  search,  as  evidence,  il,  1242. 

indictment  for  soliciting  to.  lii,  74  (3). 

how  Indictment  for  attempted,  lii,  87-89. 

conviction  for,  on  indictment  for  burglary,  lii, 143  et  seq. 

charging  cheating  by,  in  indictment  for,  ill,  185. 

unlawful  combination,  6c.;  as  evidence  In,  iii,  230. 

whether  indictment  for  embezzlement  should  change  a,  iii,  315  (4)- 
318.  - 

joining  counts  for,  with  those  for  embezzlement,  111, ^25  (1). 

evidence  of,  does  not  prove  embezzlement,  ill,  .327  (3). 

alleging  time  and  place  of,  in  receiving,  ill,  984. 

no  conviction  for  receiving,  on  charge  of,  ill, 988  (2). 
LARCENY  AND  BURGLARY,  whether  join,  i,  449  (5);  whether  prove 
both,  on  different  days,  i'  459  (2). 
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LARCENY  COMPOUND, 

Procedure  for,  full,  lii,  771-780;  na  ： 
ceniea  hy  particular  classeSf  Til  i 
779;  from  the  person,  780. 
how  describe  place  of,  and  owners i 
how  the  Indictment,  il, 680  (1); i 
tions  in  statute, 11, 639  (7),  not 
LARCENY  FROM  DWELLINQ-HOUSI 

possession  of  stolen  goods  as  evide  ！ 
LARCENY  IN  DWELLING-HOUSE,  I 
580  (1). 

LARCENY  AND  EMBEZZLEMENT,  t<  i 
LARCENY  IN  ONE  JURISDICTION, 

And  goods  carried  into  another,  pi ： 
LARCENY  FROM  PLACE,  how  aver,  i 
LARCfiJNY  AND  RECEIVING,    (See  I  < 

whether  join,  i,  449  (7)  ；  verdict  fc 
LARGER  CRIME, 

includes  smaller,  not  duplicity  to  c  ！ 
LATENT  MEANING, 

libellous  words  with  a,  iii,  788. 

LATIN,  formerly  language  of  record,  i,  I 
LATIN  CONCLUSION,  of  Indictment,  h 
LAW,    (See  Know  Law ~ Law  and  Fa< 
substantive  and  adjective,  i, 1; reg 
officer's  duty  as  to  the,  i,  294;  r  ： 
296;  what  knowledge  of,  preBun  ！ 
(2),  il. 614  (1),  515;  whether  tl  ！ 
is  of,  il, 816  (5)  ；  opinions  on  the,  ！ 
state,  in  opening  to  jury,  il,  970;  • 
to  jury, 11, 978  (4);  whether  jury 
988;  whether  counsel  argue  the,  t 
as  to  the, li,  987;  presumptions  o  ， 
Involving  question  of, 11, 1246. 
witness  cannot  testify  to,  lii,  681. 

LAW  BOOKS,  effect  of  jury  having, 11, I 
LAW  OF  CASE,  how  judge  lay  down  th : 
LAW  AND  EVIDENCE,  (See  Evidence  ： 
scruples  against  finding  verdict  In  i 

918  (2)  ；  how  differently  treated  ！ 

979. 

LAW  AND  PACT.    (See  Fact^Law.) 
Pleaded  differently,  and  how,  full, 1 
What  is  each,  full,  li,  982  & -989  &;  ni 
judging  of  law,  983-988  ；  court  jud\ 
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LAW  AND  FACT—continued, 

mingled,  how  indictment,  U,  514  (2-4)  ；  questions  compounded  of,  il, 
989  a;  rule  for  distinguishing,  ii,  989  h;  distinguished,  as  to  grant- 
ing new  trial, li, 1276. 

"LAW  OP  LAND,"  meaning,  i, 100  a  (2). 

LAWSUIT,  pending,  when  disqualifies  Juror,  U,  902  (3). 

LAWYER,  defend  even  guilty  client, 1, 40;  how  far  client  bound  by  acts  of 
hl0,  ii,  1281. 

LAYING  INFORMATION  before  inferior  magistrate,  U,  717. 
"LEAD  AWAY," 

in  larceny  indictment,  ill, 698  (1). 
LBAD  PENCIL,  Interlineations  with,  i,  337  (2). 

LEADING  QUESTION,  in  dying  declaration, 11, 1213;  confession  in  answer 

to,  li,  1228. 
"LJBPT,"  "RIGHT," 

describing  hand  holding  weapon  In  homicide,  ill,  515. 

as  place  of  wound  in  homicide,  ill, 516  (3). 

in  indictment  for  cutting  off  ear,  ill,  858. 
LEGAL  BODY,  how  object  that  the  grand  jury  is  not,  ii,  889. 
LEGAL  EFFECT,  setting  out  acts  by,  as  to  variance, 11, 488 d  (1);  proof 

by,  il, 488  d,  488  e. 
LEGAL  FICTION,  when  separate  counts  are  a， 1^  427,  428. 
I4B6AL  HOLIDAY,    (See  Holiday.) 

LEGAL  IMPORT,  of  facts,  when  suffices  in  allegation, 1, 332-334. 

forgery  may  be  charged  according  to  Its,  ill, 419  (2). 
LEGAL  QUESTION,  confession  Involving,  unreliable, 11， 1246. 
LEGAL  WORD  OR  PHRASE,  In  charge  to  jury,  il, 980  a. 
LEGIBILITY,  what  required,  in  indictment,  i,  338.  • 
LEGISLATION  ILL-CONSIDERED. 

in  dividing  murder  into  degrees,  111,  666-570. 
LEGISLATIVE  COMMITTEE,  sworn  admissions  before,  ii,  1255. 
LEGISLATIVE  CONTEMPTS,  breaking  doors  to  arrest  for, 1, 196. 
LEGISLATIVE  MEANINGS,  given  to  words,  effect  of,  i,  358. 
LEGISLATIVE  REGULATIONS,  of  jury  trial,  ii,  893,  894. 
LEGISLATORS,  whether,  exempt  from  arrest, 1, 207a  (3，  4). 
LEGITIMATE  ARGUMENT,  counsel  to  employ  only,  to  jury,  il,  976a  (1). 
LESS  THAN  ALLEGED,  verdict  finding,  how,  ii,  1005  (3). 
LESS  THAN  COUNTY,  how  allege  crimes  in  place, 1, 371, 372  (2). 
LESS  THAN  LAID, 

proved  in  larceny,  ill, 712  (1). 
LETTER,  LETTERS,    (See  Thhkateninq.) 

where  try  crimes  by,  i,  53  (4),  61 (1);  as  evidence,  li,  1132  (2);  con- 
fession In,  opened  unauthorized,  ii,  1226  (2). 
LETTING  HOUSE, 

For  &ttM7(Zr*y,  procedure  for,  full,  ill,  119-122. 
LEVARI  FACIAS,  to  collect  fine,  il,  1303  (1). 
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LEVYING  WAR,    (S i 
LEWDNESS,    (See  i i 
UBBLy    (See  Si^ndi 
by  letter,  place  o 
57  (4)  ；  as  brea 1 
on  motion  for  n  ， 
ment  for, 1, 43  ; 
one,  on  two  oi 
462  (2)  ；  how  j  I 
plusage,  ii,  480 
surplusage,  ii,  一  ！ 
of,  il, 486  (2) ； 1 I 
it,  521 (2),  note 
Ing  to  its  tenor 
ticulars  of  tnitl 
not  guilty,  il, 7J  [ 
LIBEL  AND  SLAND] : 
Procedure  for,  ful 
libelling  individ 
794a-798;  the  ( : 
oral  words,  807-! ： 
LIBERTINES, 

visits  of,  aB  evidei  ( 
LIBERTY,  preserving, 
LJCENSB*  when  prlsoi 、 
tlve, 11, 591 (3). 
whether  allege  an' 
proof  of  absence ひ , 
LICENSED  PERSON, 
proceeding  against 
LIFE,  danger  to  priso  i 
"LIFE  DESPAIRED  C 1 
In  assault  and  batt  •: 
LIGHTS,  exhibiting,  a， 
LIKE  OFFENCES,  evi 1 
LIMIT  ARGUMENT,  r: i 
LIMITATIONS,    (See  i 
statute  run,  effect 
statute  of,  i，  405; 
to  writ  of  error, 
LIMITS.    (See  Local  I 
LIQUOR-KEEPING,  wil 
LIQUOR  SEIZURES,  hi 
LIQUOR-SELLING,  (i\ 
constitutional  provi 
ment  for,  negatln 
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UQUOR-SBLLING— continued. 

note;  as  to  keeping  with  Intent,  Maine  law, 1, 103;  Vermont  law  re- 
viewed, 1, 107,  108;  indictment  for  dealing  In,  i, 107,  108;  not  break 
dooFB  to  prevent,  i, 197;  arrest  for,  on  Sunday, 1, 207  (3)，  note: 
special  allegation  for,  where  law  varies  with  place, 1， 373  (1, 2); 
laid  as  continuing,  i,  402;  indictment  for,  on  statute  in  the  alterna- 
tive, 1, 436  (2)  ；  "sell  and  offer  to  sell," 1, 438  (2)  ；  joining  offences 
In,  i,  452  (3);  indicting  jointly  for, 11, 469;  "second  glass,"  sur- 
plusage, li,  479  (2);  "spirituous  or  intoxicating,"  il, 484  (2); 
surplusage  which  must  be  proved, li，  484  (2);  whether  aver  price 
In,  ii,  514  (3)  ；  allegation  where  name  unknown,  i,  548,  549;  allega- 
tion and  proof  of  quantity,  il,  578;  indictment  on  statute  in  alterna- 
tive for,  ii，  587  (3),  588  (1) ； indictment  where  by  agent,  il, 592  (2) ； 
how  specifically  describe  liquors, 11， 624  (2);  what  the  indictment 
must  negative,  ii，  636  (4)  ；  not  negative  that  the  liquor  was  im- 
ported, ii,  638  (3)  ；  how  Indictment  as  to  exceptions  in  statute,  ii. 
639,  note;  In  what  form  negative  license,  ii,  641 (2)  ；  negative 
medical  prescription,  li,  641 (5)  ；  common  seller ~ bill  of  particulars 
In,  ii,  646  (2)  ；  proof  of  license  under  not  guilty,  ii，  799  (2)  ；  buyer 
as  witness  to,  ii,  1173  (5)  ；  "spies  and  informers"  as  witnesses,  iU 
1174;  cumulative  sentences  for,  ii,  1327  (2),  note;  statutory  injunc- 
tion against,  ii,  1415. 

LIQUORS,  effect  of  drinking,  by  Juror,  il, 999  (2). 

LIST  OP  JURORS,  waiver  of, 1, 126,  ii，  931a  (2),  932  (1);  furnishing 

prisoner  with, 11, 931a  (1),  959a  (4). 
LIST  OF  WITNESSES,  waiver  of,  i, 126  (1);  furnishing  prisoner  with  ii, 

959a  (2);  calling  all  in  the,  or  not  in  the,  ii,  966c  (4,  5). 
LISTS  OP  PRISONERS,  the,  for  carrying  out  their  sentences,  ii.  1336. 
LOADED, 

when  firearm  presumed,  iii，  66  (1). 

when  gun  presumed,  in  attempt  to  murder,  Hi,  96  (2). 
-LOADED  PISTOL," 

in  indictment  for  homicide,  lil,  514  (2). 
LOCAL  LIMITS,  court  no  authority  out  of, 1， 317. 
UOCAL  NATURE,  crimes  of,  in  indictment, 1, 372  (1). 
tiOCALITY.    (See  County ― Particular.) 

Doctrine  of,  full, i，  45-67. 

how  allege  the,  in  indictment  for  keeping  bawdy-house,  iii,  111. 

how  In  false-pretence  cases,  iii,  197;  in  conspiracy,  lii,  236,  in  counter- 
feiting, lii,  271 (4)  ；  in  larceny  where  original  taking  was  in  an- 
other county  or  State'  iii，  727-729. 

tiOCKED  IN,    (See  Breaking  Doors.) 
officer  breaking  out  after, 1, 202. 

LODGERS, 

rooms  of,  as  to  ownership  in  burglary,  iil, 138  (7). 
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LODGER'S  ROOM, 

how  charge  furniture  etolen  from,  HI, 721 (3), 
LOOK  ON  PRISONER,  Jury  directed  to, 11, 9S0  (2). 
LORD'S  DAT, 

Procedure  /or  vtoloHon  of,  fall.  Ill,  812-818. 

serving  worrut  ot  amst  on,  L  SOT  (S,  3)  ：  tall  on,  good, 1, 2M  o  (6) ； 
how  aver  violation  of, 1, 399  (3,  4)：  how  Indictment  keen  within 
Btatutorr  terms, 11, 636  (3);  what  the  Indictment  for  vlolatiDg, 
must  nesatlve, 11, 636  (3);  how  negative  work  of  necessity  In  In- 
dictment for  violating,  II, 641 (3):  JudlctKl  acta  not  valid  os,  ren- 
dering verdict  on, II, 1001  (2);  no  eentence  on,  ii, 1291  (1);  cnrnn' 
Utlre  Bentenew  for  keeping  open  on,  U, 182?  (2),  note. 

LOSS  of  ncord  does  not  deetroj  It, 11, 1398. 

LOST, 

Recordt  mutilatea  or,  full, 11, 1398-1400. 
LOST  OR  DESTROYED,  written  testimony,  ii,  1199  (4). 

how  set  out  forgery  tbat  Is,  ill,  404. 
LOST  INDICTMENT,  how  proceed  In  can  ot,  U, 1400. 
LOST  INSTRUMENT,  bow  aver,  U.  B61 (S). 

ezcnslns,  ftc.,  poBseeslon  ot.  In  forgeT7.  Ill,  48S. 

how  prove  contenta       ill,  484. 
LOST  PAPERS,  bow,  as  to  smiplTlnK.  U, 1SS9. 
LOST  WRITTEN  PRETENCB. 

proot  of.  In  false  ivetmces,  111, 187  (8). 
LOTTERY,    (See  OAimra.) 

bow  allege  "Droperty"  In, 11, 669. 
liOn^T  TICKETS,  how  Indictment  for  unlawfuUr  selling, 1, 4SS 
note. 

LOTTERY  TICKETS  AND  MATERIALS,  Bearcb-warrant  for,  I,  241 (8). 
LOVE  OR  HATE, 

declaratlone  In  evidence  of,  III, 626  (2). 
LOWER  CRIME, 

OommUHng,  intending  Algftcr,  full,  111,  77-85. 
LUCRE, 

wheUier  alleged  keeping  at  bawdy-bouse  for,  til, 106  (2), 108  (1). 
neeaiees  In  charge  of  disorderly  house,  111,  874. 
LUNATIC,    (See  Iitbasiti.) 

"LYING  IN  WAIT,"  In  Indictment  for  maybem,  111, 857  (2). 

HAGISTRATB,     (See  Bkibebt ~ Complaikt ~ CoNnmon— BxAinmiTa— 
InrmoB  Coubt— Justice  op  Peace.) 
Prettvt*narv  proceedings  before,  full, 1， 32-34,  224  0-2S9  a. 
deltTerlng  arreted  person  to,  I,  S13-216;  one  before,  fs In  eaatoij  ot 
officer, 1, 217;  bow,  person  taken  on  Bearch-wamnt, 1, SIS;  "In 
antboilty,"  tor  confeHlon, II, 1833  (3). 
Indictment  for  Blander  of,  spoken  to  bim.  111,  807. 
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MAGISTRATE'S  CLERK,  "in  authority,"  for  confession,  ii, 1233  (3). 
MAGISTRATE'S  ORDER,  Indlctmtnt  for  disobeying,  how,  U,  513  (3),  529 

(5),  664  (3). 
MAIL,    (See  Letter.) 

letters  sent  by,  in  what  county  the  offence,  i,  61 (1). 

venue,  in  uttering  forgery  by,  lii,  475  (2). 

robbery  of  the,  ill, 776  a. 
MAIL-BAG, 

Indictment  for  robbing,  iii,  773  (2). 
MAIM, 

Indictment  for  attempt,  how,  iii,  90. 

word,  in  indictment  for  mayhem,  lii,  852. 
MAIM  AND  MAYHEM, 

Procedure  for,  full,  iii,  850  a-869;  namely,  commorirlaw  proceeding,  861- 
854;  proceeding  upon  statutes,  855-859. 
MAINPRISE,    (See  Bail.) 

compared  with  ball,  what,  i,  248  (2). 
MAINTENANCE  AND  CHAMPERTY, 

Procedure  for,  full,  iii,  154-156. 
"MAKE  AFFRAY," 

words,  in  indictment,  ill, 17. 
MAKING  COMPLAINT,  .  (See  Ck>MPLAii?i>— Pmvatb  Pebsoit.) 

before  inferior  magistrate, 11, 717. 
MALEDICTION, 

introductory,  in  libel,  iii,  783  (2). 
MALFEASANCE  IN  OFFICE, 

Procedure  for,  full,  iii,  819-836;  namely,  refusal  to  accept  office^  820, 
821;  corruption  in  office,  822-836. 
MALFEASANCE  AND   NON-FEASANCE    IN    OFFICE,    (See  Duty— 

Non-feasance.) 

indictment  on  the  South  Carolina  statute,  ii,  687  (3). 
MAUCB,    (See  "Malice  Afobethouqht/* ) 

averring  assault  with,  lii,  80  (3). 

word,  in  Indictments  for  murder,  ill,  543-547,  598-595. 

presumption  as  to  Its  continuing,  in  homicide,  lii,  605,  607. 

proof  of,  in  libel,  Hi,  801. 

how  charge  and  prove  the,  in  malicious  mischief,  iii,  842,  848  (2), 
"MALICE  AFORETHOUGHT,"    (See  Homicide.) 

In  indictment  for  murder  of  first  degree,  full,  ill,  561-589. 
technical  words,  in  the  indictment  for  murder,  i,  335,  ill,  541-544,  547- 
549,  564. 

indispensable,  111,  544;  applied  to  what  allegations,  iii,  547. 

charging,  in  assault  to  kill,  iii,  667  (1). 
•  MALICE  PREPENSED," 

same  as  "malice  aforethought,"  iii,  544. 
"MALICIOUS"  in  indictment,  covers  "wilful"  In  statute,  ii,  613  (7). 
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MALICIOUS  FINDING,  by  grau i 
MALICIOUS  MISCHIEF,    (See 【 
Procedure  for,  full,  ill,  837- 
common  law,  838-844  ；  ai I 
846  ；  the  evidence,  847-850; 
what  not  duplicity  in  indict  i 
6c.,  variance,  ii,  486  (1); 1 
animals,  how  charge, li,  5 
"cattle,"  how  Indictment, 
MALICIOUS  PROSECUTION,  gr  ( 
tion  for,  against  grand  jur<  , 
MALICIOUS  SHOOTING,    (See  ' [ 
how  join  participants  in,  ii,  i 
note. 
"MALICIOUSLY," 

in  indictment  for  arson,  iii,  4  i 
in  Indictment  for  assault  am 】 
for  malicious  mischiet  iii,  8^ 
in  perjury  Indictment,  iii,  92 
"MAN," 

whether,  in  Indictment  for  n  ■ 
MANACLES,    (See  Handcuff.) 
on  prisoner  at  arraignment, 
ii,  955. 

MANDAMUS,  to  compel  sentence, 

1402;  when,  and  nature  of, , 
MANNER, 

charging  the,  in  attempt,  iii,  J 
MANNER  OF  DISTURBANCE, 

charging,  in  disturbing  meeti]  ！ 
"MANSION-HOUSE," 

In  indictment  for  burglary,  iii 
MANSLAUGHTER,    (See  Homich  ； 
Allegations  for,  full,  ill,  495-53 
497-500;  indictment  in  outU 
where  no  assault  or  battery 
539. 

Aa  to  the  evidence,  full,  iii,  597  I 
of  proof,  599-608;  character, 
609-627;  same  of  defendant  a  ！ 
expert  testimony^  631, 632  ；  ( i 
As  to  questions  of  practice,  full ， 
death  from  deadly  weapon  ma》 
when  verdict  in  a  murder  case 
MANY  ACTS,    (See  Act.) 

one  offence  by  one  count,  i,  438 
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MANY  MEANS,  charging,  not  duplicity. 1. iZi  (1). 
MARE  AND  STALLION  IN  PUBUC  VIEW, 

tndlcUnent  for,  ill. 8G7  (2). 
MARGIN  OF  INDICTMENT,  county  In, 1, 377.  379,  385. 

Betting  out  marks  In  the,  In  forgery,  111,  *07. 
MARITAL  COERCION,    (See  Hcsra.nu 機 Wire.) 

Indictment  need  not  negative. 11, 613  (2). 
MARK,    (See  Ai.TtBiNQ  Mabk.) 

averring  eignaiure  by,  in  forgery,  ill, *07  (4), 
MARKET  OVERT, 

Bale  in,  not  divest  owner  ot  stoten  soode,  iil,  762  (3). 
MARKS  OF  QUOTATION.    (See  Qdotatio«-M*rks.) 
MARKS  OF  VIOLENCE, 

la  evidence  of  rape.  III,  963. 
MARRIAGE,    (See  UwuLwruL.) 

affinity  ends  with  dissolution  of,  f,  314  (2);  relationship  by, 
qualifying  to  be  juror. 11. 901.  1 

cooeplrary  to  procure  an  unlawful,  Iff,  244. 

Indictment  for  rape  not  negative,  111,  95S. 
MARRIED  WOMAN  OR  WOMEN,    (See  Wife.) 

not  exempt  nom  arrest,  i,  207a  (5):  how  ball  by,  I,  2G4  c  (2);  B 
ment  agalnBt.  not  negative  coercion,  if.  513  (3)  ；  averring  ol 
agalDsC,  by  maiden  name, 11, 687  a;  not  good  Indorser  of  lodl 
li.  693  (1) ; flue  binds  a. 11, 1304, 

how  charge  murder  liy  neglect,  agalast.  III, 558  (2), 
MARITAL  LAW.  arrest  under,  i, 1S3  (4),  note, 
MASSACHUSETTS,  special  doctrine  is.  as  to  time  tn  continutDg 
1, *02. 

MASTER,    (See  Confession.) 

"in  authority,"  for  confeBsion,  U. 1233  (3). 

whether  ownerahip  fn  burglary  to  be 】aW In,  or  servant,  ill. 138  ( 
MASTER  OF  CROWN  OFFICE.  Infonnation  by,  I,  143. 
MATERIAL  ALLEGATION,    (See  Allegation.) 

not  allege,  In  form  of  recital, II,  S54  (2). 
MATERIAL  AVERMENT,  quashing  for  omlaalon  of, II,  7T2  (S). 
MATERIALITY  OF  FAI>SE  TESTIMONY. 

averrlDB,  Id  perjury,  iii.  921,  92i;  proving.  111,  935. 
MATHEMATICAL  SIGNS,  the,  in  Indictment, 1， 3*7  (2). 
MATRIMONIAL  WRONGS,  not  take  away  Incapacity  lo  te  wltn 
1154. 

MATRONS,    (See  Jpbt  of  Matrons.) 
MATTER  IN  BAR,    (See  Bar.) 
MATTER  NEGATIVING  AVERMENT, 
deatroye  Indictment,  lii,  895  (2). 
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MAXIMS,  "cessante  ratione  legis,  cessat  ips 
that  ten  guilty  persons  escape  than 
1092;  "falBus  in  uno,  falsus  in  omi 
Veritas," 11, 1229  (1). 

MATHISM,  the  statutory  indictment  must 
629  (2). 

indictment  for  attempted,  111, 90. 
MAYHEM  AND  STATUTORY  MAIMS, 

Procedure  for,  full, Ui,  860  a-859;  namel) 
854;  proceeding  upon  statutes,  855-859 
MAYOR,  whether,  may  bind  over, 1, 229  a. 
MEANING,    (See  Intespbetation. ) 

how  determine  the,  of  indictment, 1, 356  \ 
11, 610  (2);  Indictment  to  be  plain  in, 

how  determine  the.  In  threatening  lettei 
MEANINGLESS  WORDS,    (See  Subplusaoe. 

rejecting,  to  make  indictment  good,  ii, 
MEANS, 

allegation  and  proof  of  the,  in  arson,  111 

setting  out,  in  indictment  for  conspiracy 

charging  the,  in  assault  to  kill,  ili,  666 
MEANS  OP  DISTURBANCE, 

alleging,  In  disturbing  meeting,  ill,  294,  \ 
MEANS  OF  TAKING  LIFE, 

averring  the,  in  homicide,  iii,  514. 
MEASURE  OP  PROOF, 

Hew  08  to  the,  full,  ii,  105M055,  1091-109 
MEDICINE,  for  sick  juror,  ii,  948;  jury  to 1 

toxicants  as, li,  999  (2). 
MEETING,  MEETINGS,    (See  Disturbing  : 

the,  how  set  out  in  disturbing  meeting,  ii 
••MEETING-HOUSE," 

in  disturbing  meeting,  111,  298. 
MEMBERS  OF  CONGRESS,    (See  Congbess. 

whether  exempt  from  arrest, 1, 207a  (3). 
MEMBERS  OF  LEGISLATURES,  whether  exe  i 

MEMBERS  OR  SOCIETY, 

indictment  for  disturbing  meeting  of,  iii,  ！ 
MEMORANDA,  as  evidence,  U, 1132  (2). 

MENTAL  CAPACITY,    (See  Insanitt.) 

want  of,  disqualifring  juror,  ii,  925. 
MERITS,  what  certainty  in  pleading  to  the,  i,  I 

METHODS,    (See  Diffebent.) 

Of  the  suhstantial  allegations,  full, li，  546-5  I 
of  admitting  accomplice,  ii,  1166,  1167. 
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METHODS  TO  REHBARINGS, 

The,  full, 11, 1263-1271. 
METHODS  SPECIAL^ 

To  indictments  on  statutes,  full, ii,  693-642. 
MIDDLE  NAME,    (See  Name.) 

whether,  and  how  regarded,  il, 683,  686. 
MILE-MARK,  duplicity  in  indictment  for  omitting,  i,  441 (1). 
MINISTERIAL,  whether  committing  magistrate's  functions  are,  i,  237; 

act  of  rendering  verdict  Is, li, 1001  (1). 
MINOR,    (See  Immatube  Age.) 

how,  defend,  il, 959  e;  writ  of  error  reaches  irregular  proceedings 
against,  ii,  1369. 
MINOR'S  CLOTHING, 

how  allege  ownership  of,  in  larceny,  ill, 721 (4). 
MINOR  LOCALITY.    (See  County.) 

More  minutely  of,  full, 1, 372-382. 

In  indictment,  i,  364-367,  369-371;  allegation  of,  without  county,  I, 
378  (1). 

averring,  in  bawdy-house  Indictment,  iii.  111. 
not  allege,  in  gaming-house,  ill, 491 (2). 
MINUTE, 

how,  charge  of  keeping  disorderly  house,  Ui,  275,  276. 
JMINUTENESS,  what,  of  negative  In  Indictment,  ii,  641. 

with  what,  charge  aggravated  assault,  ill, 64  (1). 
MINUTER  PLACE,    (See  Placb.) 

The,  in  indictment,  full, i,  372-375. 
MINUTES  OF  JUDGE,  amending  verdict  by,  ii,  1013  (2). 
MINUTES  OP  PROCEEDINGS,  distinguished  from  record, 11, 1341  (3). 
MISBEHAVIOR,    (See  Contempt.) 

of  juror  or  the  panel  deliberating,  li,  999. 
MISCELLANEOUS  PROCEEDINGS, 

Further,  full,  ii,  1382-1417;  namely,  prisoner  escaped,  or  otherwise  «*- 
lawfully  at  large,  1382-1386;  nolle  prosequi,  1387-1396  ；  records  muti- 
lated or  lostf  1398-1400;  petition  of  review,  1401;  mandajnus,  1402, 
1403;  prohihition,  1404,  1405;  habeas  corpus,  1406-1411;  equity  fum- 
diction,  1412-1417. 
MISCHIEF,.  (See  Malicious  Mischief.) 
"MISCHIEVOUSLY, 

word,  in  indictment  for  malicious  mischief,  Ui,  842. 
MISCONDUCT  IN  OFFICE, 

indictment  for  libel  charging,  should  aver  official  character,  ill, 784  (3). 
MISDEMEANOR,  MISDEMEANORS,    (See  Substantive.) 

Joining,  in  indictment,  full, i,  452,  453. 

Procedure  against  participants  in,  full,  111,  1-15. 

whether  all  acts  In  a,  must  be  in  one  county, 1, 55  (1), 66;  all, 
indictable,  i, 130;  against  U.  S"  when  information, 1, 145  (5);  one 
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MISDEMEANOR,  MISDEMEANORS--conttntf6c 
committing,  flying  from  arrest,  i, 159  ( 
from  felony  in  resisting  and  breaking  fr< 
arrest  for,  in  process  of  commlBsion,  i, 
officer  arrest  for,  in  process  of  commlfi 
whether  officer  arrest  for,  without  warran 
to  arrest  for, 1, 197;  bail  in, 1, 260  (1) 
torney  in, 1, 268  (2)  ；  prisoner's  present  ！ 
274;  prisoner  always  entitled  to  counsel 
felony  w  to  averment,  i,  321;  use  of  "thei 
tor,  i,  413  (1);  repetitions  of  time  and  p】 
felony,  i,  413  (1) ； finding,  on  felony  indie 
tingniished  from  felony  as  to  election  at 
count  for,  whether  Join  with  count  for 
quences  of  misjoinder, 1, 447;  joining  dist 
ment， 1, 462;   compelling  election  in, 1 
vitiates,  or  not,  indictment  for, 11, 537; 
as  to  pleading  double, 11, 749  (2),  750;  pl( I 
et  seq.;  demurrer  in, li,  783,  784;  plea  o1 i 
li,  802  (2)  ；  whether  jury  trial  for  the  min< 
position  in  court  room  in  trial  for,  U,  95S  ! 
felony  as  to  separation  of  jury,  U,  995,  9! i 
charging  felony,  leaving  allegation  of,  li, : 

MiSDEMBANOR  AND  FELONY, 

Joininff  in  indictment,  full, 1, 445-448. 

MISDEMEANOR,  FELONY,  TREASON,  differenc 
il, 533-537. 

MISFEASANCE,    (See  Mai«feasance.) 

MISJOINDER,    (See  Joinder  of  Defendants.) 
motion  to  quash  for, 11, 773  (1). 

MISLED  AS  TO  TESTIMONY,  adjournment  whei 

MISNOMER, 

Plea  of,  full, 11, 791-793. 

whether  amend  plea  of, 1, 124  (2);  note;  how 

MISPRISON,  by  neglect  to  arrest,  i, 164  (2). 

MISPRISON  OF  FELONY,  where  prosecute, 1, 5{ 

MISTAKE,    (See  Erbob.) 

confession  through,  ii, 1237  (2). 

MISTAKE  OP  FACT,    (See  Fact.) 

indictment  need  not  negative,  ii,  522  (2). 

MISTAKE  IN  VERDICT,  how  correct,  ii,  1014. 

MISTAKEN  BELIEF  OP  AUTHORITY,  effect  on  < 

MISTAKEN  IDENTITY, 11, 1060. 

MISTRIAL,  effect  ot,  on  bail, i,  262  (2);  no 
730  a  (2)  ；  juror  in,  not  competent  on  seconc 

MITIGATING  FORFEITURE  in  bail, 1, 264  ft  (2). 
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MITIQATION  AND  AGGRAVATION,    (See  PuifisHitENT.} 

of  punUhment,  matter  tor,  not  Id  Indictment, 1, 86;  when  move  In 

mltlgaUon.  U, 1294. 
MITTIMXI8,  effect  of.  In  prison  breach, 1, 91： tonn  of, 1, 227,  228：  masto- 

tratfi% 1, m 

UOB, 

decloraUoiu  from  th% In  erldence.  111,  68  (3). 
UODEL8,  ezhlUtlns,  to  Jury, II.  965  "),  982a. 

MODES  OF  TRIAL,  Joinder  of  offences  requiring  different, 1, 4S3  (1). 
HODinGATIONS, 

ststotoiT,  at  conunon'Iaw  Indictment  for  bomlclde,  II,  639. 
HODinSD, 

Bo»  rain  of  evidence  may  ie,  by  atatute,  fall. il, 1088-1090. 
HODIFTINO  STATUTES, 

In  embezzlement,  111,  328,  329  and  note. 
MOHBNTAHT  ABSENCE  from  trial, 1, 273. 
HONBT,    (See  Bark  Bills.) 

taking,  from  pereon  arrested, 1, SIO  (2),  211;  bow  dispose  of, 1, 211; 
whetber  deposit,  as  ball,  i,  864  (1);  nriance  by  needlen  descrip- 
tion of.  In  allegation, 11, 488  (8). 

bow  describe.  In  wnhezzlement.  111, Ztl  (M),  334. 

word,  as  descriptive  of  thli^ き tolen,  In  larceny,  tll,  703. 
HOIUL  CBRTAINTT,  belief  to  a,  equivalent  to  "beyond  reuonabta 

aoubt," 11, 1084  (4). 
MORAL  FITNESS,  lack  of,  diaqtmU ひ Ing  Juror,  U,  925  <4). 
HORB  COUNTS  THAN  ONE,    (See  Oouitr.) 

Veratct  on.  full, 11, 1015,  1016  a. 
MORB  DATS  THAN  ONE, 

Alleging  offence  on.  lull, 1, S92-3VS,  408. 

npeUtions  ot  I,  407,  <D8. 
MORB  DEFENDANTS  THAN  ONB, 

Triol  where,  full, 11, 1017-1041;  namelj,  teverance  and  aeparate  trUU, 
1018-1036：  the  joint  trial,  X027-1040;  where  cJunve  U  teverxil,  1041. 
MORE  THAN  LAID, 

proved  In  lartMur.  111. 712  (2), 
HORB  PERSONS  THAN  ONB,  • 

charging  assault  on,  111, 60. 
"MOHTAL," 

In  allegation  of  wound,  in  homicide,  ill,  ESI. 
HORTOAQE,  variance  by  needlesBlr  describing,  aa  recorded, 11， 488  {5>. 
MORTGAGOR  IN  POSSESSION,  a  freeholder, 11, Ml  (2). 
MOTION,  MOTIONS,  wb^er  presence  of  prleoner  at, .1, 269，  276  (，）, 
277  (1);  form  of  tbe,  to  quash, 11, 778  (B);  vhen,  t^pear  In  record. 
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MURDER— con^inuetf. 

i,  408;  other  crimes  included  in  Indictment  for,  i,  417  (2);  what 
other  offences  in  count  for,  433  (4) :  one,  of  two  or  more  peraonB, 1, 
437  (6);  evidence  in,  of  other, れ 1124  (1). 

indictments  against  participants  in,  iii,  5  (1),  note. 

how  charge  assault  with  intent  to,  ill, 64  (1). 

In  duel,  iii,  302,  303. 

word,  in  indictment  for  murder,  111,  648-550. 

possession  of  stolen  goods  as  evidence  in,  ill, 747  (2) 
MURDER  TRIALS,    (See  Trial.) 

whether  call  as  witnesses  all  who  are  present,  ii,  966  c  (3). 
MUTILATED  OR  LOST  RECORDS, 

Doctrine  and  practice  of,  full, 11, 1398-1400. 
MUTUAL  RELATIONS, 

of  parties,  as  evidence  in  homicide,  iii,  630  (1). 

NAME,    (See  Chbibtian ― Iimbm  Sonanb ~~ Wbono.) 

amendments  of  indictments  as  to  the,  i,  97  (4,  5),  98, 104  (1) ； when 
indictment  should  allege, 1， 104  (1), 571 et  seq.;  proying,  as  laid, 
11, 488  (3,  5);  allegation  of,  unknown,  ii,  495  (2),  546  (2) -552,  676- 
680;  proof  of,  unknown,  ii,  552;  variance  In,  where  tenor  of  instru- 
ment Is  alleged,  ii,  562;  foreign,  ii,  564;  when,  to  be  alleged,  and 
how, li,  571 (1),  572;  repugnancy  in,  not  permissible,  ii,  672  (1); 
change  of,  effect  in  pleading,  ii,  687  a;  in  indictment,  altering  by 
amendment,  li,  711 (3)  ；  how  take  advantage  of  wrong,  li,  740  (2) ； 
proof  of,  on  plea  of  misnomer,  ii,  792  (3). 

of  human  being  in  house  set  Are  to,  ill, 40  (1). 

alleging,  of  assaulted  person.  Hi,  62. 

proving,  of  assaulted  person,  iii,  65  (1). 

averring,  of  person  assaulted  to  murder,  ill, 77  (4). 

alleging,  of  person  to  he  cheated  In  conspiracy,  iii, 210  (2). 

whether,  of  person  to  whom  passed,  in  indictment  for  passing  counter- 
feit coin,  ill, 259  (2). 

alleging,  of  person  defrauded  In  forgery,  ill, 421 et  seq. 

and  proof,  of  owner  In  larceny,  Iii,  718-726,  736  (1),  752. 

of  owner  in  larceny  from  dwelling-house,  iii,  778  (1). 

of  concurring  persons,  in  indictment  for  riot,  111, 998  (3). 

of  owner  of  house  pulled  down,  iii,  999  (2). 

alleging,  of  co-conspirators  In  treason,  iii,  1033. 
NAME  AND  ADDITION, 

Of  defendant  and  third  persons,  full,  ii,  669-689  b;  namely,  addition, 
671-675  o;  naming  defendants  and  third  persons,  676-682;  further  of 
name,  683-689  6. 
NAME  OF  ANIMAL, 

averring,  In  sodomy,  Iii,  1015  (2). 
NAME  CHANGED,  how  indictment  after,  ii,  687  a. 
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Procedvre  for  offence  againtt,  full.  111,  1018-1018  <t. 
NATURE  OF  ACCOMPLICE,    (See  iNFCttHEBS.) 

common  informer  in, li, 1173  (3). 
NATURE  OF  ACT,    (See  Act.) 

as  to  allecation  of  Intent,  li,  624. 
NATDRB  AND  CAnSB  OP  ACCUSATION,  conBUtntlonal  prortaion  con- 
cerning, I,  88; Indictment  to  Btate,  I,  110. 
NATURE  OF  OFFENCE,  as  to  duplicity,  i,  437. 
NAVIGABLE  RIVER.    (See  Rivkb.) 

NEAREST  ANTECEDENT,    (See  Anteckoknt— OircEHTAHi.) 

rule  of  referring  word  to, 1, 356,  il, 512. 
NECESSARIES,  Jury  to  be  supplied  wltli, U,  907；  mar  express  to  ofBcer 
their  need  of, II,  998a  (1). 

how  Indictment  tor  homicide  by  vlthboIdlnK,  111,  B38a  (1). 
NECESSITY, 

At  affecting  aUegatiott,  tall, tt,  493-498. 

Eacuie  for  not  averrinff  name,  full,  U,  676-681. 

how  gorerns  procedure, 1, 7  (2);  effect  of,  on  constitutional  reaalro> 
ment, 1, 60  (4) ; la  supreme  In  the  law, 1, 113  (1) ; waiver  of  rigjitl 
comee  from,  I,  119;  only,  Justlflea  killing  In  arrest, 1, Ifil <S) ； 
Qon-compllance  of  ball  from,  when  discharges, 1, 2Hi  (1>;  wb«n 
makes  wife  witness  aealnU  husband, 11, 11B3;  permitting  teatlmonr 
ot  deceased,  sick,  absent,  or  Insane  witness  to  be  Banilled.  H. 119S; 
the  rule  for  receiving  or  rejecting  confession, 11, 1221  (2). 
NECESSITY  AND  CHARITT,  whether  Indh^snt  for  Tlalatlng  Lord's 

day  must  negative,  II,  636  (3). 
NECESSITY  OR  CHARITY, 

jury  to  determtoe,  In  Lord's  da7.  III. 818  (3). 
NEEDLESS  ADJECTIVE,  creates  yarlutee,  U,  48S  (1). 
NEEDLESS  AVERMENTS,    (See  UsELBsa.) 

The  prlndpo)  common,  full, II, 499-E04, . 
NEGATIVE,    (See  Ijidictmekt  oh  Statute.) 

What  tiutictment  on  statute  mvat,  and  how,  full, U,  63I-64S. 
when  Indictment  must  contain,  il, 513  a. 
tor  Tlolatlng  Lord's  day,  ill,  816  CD  ；  nuisance.  Ill,  869. 
NEGATIVE  DESCRIPTION  ot  offence.  Indictment  on  statute  allege,  U, 

6S6  (6). 
NBOATIVnra  AUTHORITY, 

Is  fBlae  imprlBonment,  III,  S67 ひ, 2). 
NEGATIVING  PRETENCES, 

In  false-pretence  indictment,  Mil,  III,  168,  US. 
NEGLECT,    (See  Dmr.) 

place  at  trial  for. 1, 53  (5) ;  how  charged  as  to  time,  i,  398;  Indictment 

lor  death  by.  how,  li,  S42. 
offldal  procedure  for.  111, 822  et  seq. 


NEGLECT  TO  ARREST,  IndlcUU^ 1, 206 ひ）. 
NEGLECT  OP  DUTY, 

how  charge  murder  by,  111,  688. 
NEGLECT  TO  PROSECUTE, 

as  barring  right  to  bave  reBtltutlon  ot  stolen  goodB,  111,  760. 
NEGLECT  TO  REPAIR  WAY, 

how  Indictment  for,  lil,  827. 
NEGLIGENT  ESCAPE, 

proof  ot,  Hi,  942. 
NBQROES,    (See  Slave.) 

rlgbt  of,  to  have,  on  jury,  and  to  be  jurors, II,  930  (2). 
NEW  BAIL,  taking, 1, 263a  (4). 
NEW  COUNT,  what  words  Introduce, 1, 132  (2). 
NEW  EVIDENCE,  discovered  after  openii^c  to  Jury,  U,  ft69  (5,  6), 
NEW  INDICTMENT  In  place  of  one  loot.  It,  1400. 

KBIW  PUNISHMENT,  provided  by  statute,  does  not  require  Indictment 

statutory, 11, 597,  600. 
MEW  TRIAL, 

Jfethoifs  thromih  which,  applied  for,  full, II, 1263-1871. 

On  lohat  pHndplea  (minted,  full, II, 1272-1281. 

vhether  prisoner  present  at  healing  for, 1, 276  (2)  ；  no  second  arraign- 
ment after  order  for, 11, 730 a  (2);  when,  for  objecting  to  grand 
Jury  and  Its  doings, II,  887  (£>;  objectionable  Jurors  as  cauM  for, 
11, 949  b  (2) ;  wbeD  adjounnnent  for  surprise  la  refused, 11, 966  d 
(2) ;  for  misconduct  of  couneel, II,  976  6;  for  Terdlct  contrair  to 
law, 11, 987  (3)  ：  for  misconduct  of  Jurors, 11, 994  (2) ;  whether,  for 
Irregularity  of  Jury, 11, 998a  (3),  999;  whether,  for  fumlabliis 
Jury  with  Intoxicants,  il, 999  (2);  for  Inadequate  special  verdict, 
11, 1008  (3);  tor  erroneous  inatructlona  on  good  and  bad  counts, 
11, 1015  (3);  when  rerdict  set  aside;  if,  1016  (2);  whetber,  to  let 
In  witness, 11, 1033  (2) :  to  convicted  defendant,  to  use  tesUmonr  ot 
acquitted, 11, 1033:  In  case  of  joint  defendants,  U, 1038;  whether, 
to  let  In  defence  ol  alfbl, II, 1066;  as  a  method  for  rehearing, 11, 
1268;  the  practice  on, II, 1268  (3),  1271;  eflect  ot  ordering, li, 1271： 
because  record  lost, 11, 139S. 

NBWLT  DISCOVBRBD  EVIDKNCB,  opening      to  lury,  IL  969  (5) ;  new 
trial  for,  ！, 1279;  must  not  be  cnmulaUTe,  *c., 11, 1279. 

NEWSPAPERS,    (See  Books.) 

wb«th«r  proMbIt,  to  wltneues  In  w^tlng.  II, IIW  (2). 

NICE  OBJECTIONS,  dlKsrd,  In  indictment,  U,  fill  (S). 

NIQHT,    (See  Dat— Time.) 

allegation  and  proof  of  offence  In,  I,  401 (3). 

how  allege  In  barglair,  lil, 131 (2).  132;  proof  ot, lU, 134. 

NIGHT-WAUCBR,  right  of  private  persona  to  arreat  &, 1, US, 170  (i), 
note;  arrests  ot,  by  constables,  Ac.,  I, 182  (1). 
bow  iBdlcUnent  agaltut,  111, 874  <i. 
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NO  CRIME,  Juror  who  deems  act  charged,  diaqualifled,  it,  917  (2);  habeas. 

corpus  setting  free  one  held  on  allegations  disclosing, li, 1410  (8). 
NO  OFFENCE,  quashing  where, 11, 772  (2). 
NO  OFFENCE  CHARGED,  whether  or  when  waived,  i, 123  (3). 
NOISE,  NOISES,    (See  Bbeach  of  Peace.) 

breach  of  peace  may  be  by,  i, 183  (5). 

house  may  be  disorderly  by  reason  of.  Hi, 106  (2). 

proof  of,  in  disorderly  house,  iii,  280  (2). 

indictment  for  nuisance  by,  iii,  874  &. 
NOLLE  PROSEQUI, 

The  law  and  practice  of,  full, 11， 1387-1396. 

may  cure  indictment  of  duplicity, 1, 443  (2);  electing  count  or  transac- 
tion by, 1, 456  (1);  quashing  a  substitute  for, 11, 760;  by  Attorney- 
General  to  information, 11, 760;  to  superfluous  matter,  ii, 1014  (3); 
applied  to  cure  imperfect  verdict,  ii, 1014  (3)  ；  of  joint  defendant,  to 
make  him  witness, 11, 1020  (4)  ；  to  admit  accomplice,  ii,  1166. 
NOLO  CONTENDERE, 

Plea,  of,  full, 11, 802-804.  • 
NON  COMPOS  MENTIS,    (See  Insanity.) 
NON-CONSENT, 

to  taking  in  larceny,  iii,  752  a. 
NONDELIVERY, 

of  books  to  successor,  indictment  for,  iii,  829. 
NON-EXPERT  OPINIONS,    (See  Opinion.) 

as  evidence,  li,  1178. 
NON-EXPERT  WITNESSES, 

opinions  of,  in  insanity,  iii,  676-682. 
NON-FEASANCE,    (See  Official  Duty.) 

In  office,  how  aver,  li,  555  (2);  negatlying  proviso,  ii,  637  (3)  ：  how 
conclusion  of  indictment  for,  li,  649  (1). 
NON-FEASANCE  IN  OFFICE, 

Procedure  for,  full,  iii,  819-836;  namely,  refusal  to  accept  office,  820, 
821;  corruption  in  office,  822-836. 
NON-PAYMENT  OP  MONEY  COLLECTED, 

how  indictment  for,  iii,  830  (2),  831. 
NON-REPAIR  OP  WAY, 

Procedure  for,  full,  iii,  1043-1049. 
NON-RESIDENT,    (See  Alien.) 

whether  can  be  Juror,  ii,  922  (1). 
NONSUIT,  no,  in  criminal  causes, 11, 961 (2). 
NORMAN-FRENCH,  anciently,  in  Indictment, 1, 341 (1). 
NOT  ALLEGED,    (See  Allege.) 
••NOT  BAPTIZED," 

words,  describing  murdered  child,  iii,  510. 
NOT  CHARGED,  proof  of  crime,  ii， 1123. 
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NOT  IN  COUNTY,  how  allege  offence,  under  statutory  i 
382. 

NOT  IN  EVIDENCE,  no  charge  on  fact, II,  978  (2). 
NOT  POUND,    (See  Finding  Pabt.) 

grand  Jury's  indorsement  of  bill  as,  ii,  697. 
NOT  GUILTY,    (See  Plea.) 

Plea  of,  full, 11, 794  a-801. 

when  plea  of,  ordered  by  court, 11, 733  a;  Joinder  o  ; 
plea  of,  il, 750;  court  entering  plea  of, li,  785; ] '； 
(2),  790;  former  Jeopardy  not  under  plea  of,  i 
to  plea  of  former  convict  or  acquittal, 1, 811; 1 i 
plea  of,  ii,  1049;  plea  of,  in  record,  il,  1354  (1). 
covers  and  includes  plea  of  insanity,  ill,  669. 
NOT  OBJECTIVE,  to  wrong  charge  of  judge,  li,  980  (6) 
NOT  SEEING,    (See  Conteadict  Witness.) 

contradictions  of  seeing  and,  li,  1071  (2). 
NOT  IN  STATE,    (See  Extradition.) 

crime  by  one,  not  extradlctable, 1, 220  (3). 
NOT  TRUE  BIIiLi,    (See  True  Bill.) 

grand  Jury's  Indorsement  as,  ii,  697,  701 (2). 
NOTE  OF  PARTICULARS,    (See  Bnx  of.) 

OrdeHnp,  full,  ii,  643-646. 
NOTES,    (See  Taking  Notes.) 
NOTICE,  when,  in  place  of  actual  arrest, 1， 206  (1). 
NOTICE  AND  DEMAND,  before  breaking  door,  i,  201. 
NOTICE  TO  PRODUCE,    (See  Lost— Paper.) 
needed  papers  at  trial,  ii,  969  c. 
in  larceny,  iii,  753  (2). 
NOTICE  OF  TRIAL,  whether  and  when,  ii,  950  &  (1). 
NOVEL  MEANING,    (See  Intebpbetation. ) 

of  word  in  indictment,  i,  358. 
NUISANCE,    (See  Abate ― Babbatbt ~- Blasphemy ~~ Ca; : 
MON  Scold ^ Disobdeblt  House ~~ DisTCBBmo  Meet  i 
一 Exposing  Infbcted  Person 一 Fobestaujcb Gami  i 
Selling Lqbd,s  Day ~" Way.) 
Procedure  for,  full,  iii,  860-878;  namely,  indictmen 
common  law,  861-867;  indictment  specially  upon  i 
evidence  and  practice^  869  a-874;  particular     ま i 
considereO,  874  a-878. 
whether  arrest  one  committing, 1, 170  (2),  note;  arii 
i, 183  (2) ;  presence  of  defendant  at  judgment  to 
how  allegation  for  abatement  of,  i,  372  (4);  how 
393  (2);  bill  of  particulars  in,  li,  645  (4);  when  \\ 
il,  1417. 
eavesdropping  is  a,  Hi,  312. 
In  violating  Lord's  day,  iii,  812. 
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NUISANCE  ABATED,  quashing  Indictment  because,  ii,  772  (3). 
NUMBER,  how  prove,  to  avoid  variance,  ii,  488  h  (4),  579;  of  grand 
Jury,  ii,  854,  855. 

of  bank-bill,  not  aver,  ill, 407  (3). 
NUMBER  OF  COUNT,  partial  yerdlct  may  be  by, 11, 1010  (2). 
NUMBER  AND  UNANIMITY, 

Of  petit  jurors,  full,  ii,  897-899. 
NUMBERS  OP  FORGED  INSTRUMENTS, 

whether  uttetlng,  more  offences  than  one,  iii,  482;  possessing,  ill,  483. 
NUMERALS,    (See  Fioubes.) 

whether  allowable  in  indictments,  i,  344,  345. 
NUNC  PRO  TUNC  entries  in  record, 11, 1343. 
NURSE, 

an  expert  in  Insanity,  iii,  687. 

OATH,     (See  False  Sweabing ~ Jubob— Perjuby — Sweabino  WiTNssa ~ 
Wmncss.) 

Allegation  of  the,  in  perjury,  full,  iii,  912-914. 

whether  magistrate  commit  or  arrest  without,  i,  230  (3)  ；  forms  a» 
to, 1, 230  (4);  search-warrant  to  be  on, 1, 242  (2);  the,  in  indict- 
ment for  perjury, 11, 629  (3):  whether  Information  verified  by,  ii, 
713  (3),  714  (2);  whether,  to  complain  before  inferior  magistrate, 
ii,  718  (1);  to  plea  in  abatement,  ii,  79S  (1);  requirea  of  grand 
Jurors,  ii,  856;  evidence  before  grand  Jury  to  be  under,  ii,  865  (1) ； 
how  administered  to  witness  before  grand  jury. li,  868  (4)  ；  no  plea 
in  abatement  for  improper,  ii,  885  (2);  to  petit  Jury,  torm  of,  ii, 
983;  whether  Jury  Tlolate  their,  in  not  following  InstructionB,  U, 
987  (2)  ；  to  officer  having  care  of  Jury,  lit  991 (2,  3)  ；  admissions 
under  pressure  of  unlawful,  as  evidence,  it,  1256;  dr  other,  ii,  1257; 
whether  and  how,  in  record, 11, 1367. 

how  prove  the,  in  perjury,  iHt  933  c. 
OBEYED  STATUTE,  presumption  that  official  persons,  ii,  1356. 
OBJECTING,    (See  Challenging  and  Impanetxikg.) 

To  grand  jury  hy  challenge^  full, li,  875-881. 

To  petit  jurors  after  sworn,  full,  ii,  946-949  ft. 

before  sworn,  ii,  932  a;  promptly  to  errors, 11, 966  6;  to  ar^ment,  iU 
975  h  (2)  ；  to  instructions  of  court,  ii,  980;  to  witness, 11, 1137  (2). 
OBJECTION  UNKNOWN,  at  time  to  challenge  petit  juror,  li,  494  a. 
OBJECTIONS  TO  PROCESS,  too  late  after  trial, 11, 756  (3). 
OBSCENE  LIBEL, 

how  set  out,  iii,  790;  procedure  for.  111, 794  a. 
OBSCENE  ORAL  WORDS, 

how  set  out,  In  libel,  iii,  808  (2);  how  prove,  ill,  809. 
OBSCENE  PICTURE, 

indictment  for  libel  by,  Iii,  794  b.  • 
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OBSCKNITT,    (See  Soahdaukts  WcttOB.) 

how  aUage, II,  49S,  Kl (2). 
OBSBRTATION,  OBSERVATIONS,  latitude  ot In  Judge's  charge  to  JtUT, 


"OBSTRUCT," 

In  Indictment  for  disturbing  meeting,  lU,  285  (3). 
OBSTRUCTINQ  GOVERNMENT  AND  JUSTICE, 

Procedure  for,  full.  111,  879*898;  namely,  onotilHiiir  or  retUUng  offtetr, 
881-89S;  o(ft«r  ObatmctUmt,  896-S98. 
OBSTRUCTINO  OFFICER,  In  arreet,  crime  of, 1, 18S  (2). 

oBS'mncTiNa  way. 

Procedwrv  for,  full, Ul, 1060-1063. 
OBBTRUCTION, 

how  set  out  the,  in  public  way,  111,  1062. 
OBSTRUCTION  OP  JOSTICE,  condnslon  of  to  tbe.  In  Indictment, 11, 
647  (1). 

"OBTAINBD,"  In  talse-ttretence  indictment.  111.  176,  176. 
OCCUPANCY, 

ownenMp お, In  arson,  111, 36  (2),  87  (1). 
"OP  AMD  CONCBRNINO." 

In  indictment  for  libel.  111.  785. 
OFFENCE,  OFFENCES,    (See  CxncB— Cbdoitai.  T^Aiiucnona— JonmiB 
OF— No  Offkhce  ChamK) 
most  be  complete  In  county,  i,  54-56;  how  described.  In  recognlianoa, 
1, 264  6  (4) ; Including  several.  In  one  count, 1, 478  et  aeq.;  committed 
In  different  ways, II,  484;  eerlouB  or  pnlillo,  quaaUng  Indictment 
for, II,  769  (2)  ；  quashing  Indictment  for  no, 11, 778  (2). 
0FFBNCB3  AND  COUNTS, 

Bmtenee  where  more  (km  one,  fnll.  If,  182S-1834.  • 
0VT1DNSITB  ACTS. 

proof  of,  not  within  allegation.  In  nnlsance.  111,  877. 
OFFBNSmi  TRADE, 

Indictment  for  nuisance  ot  Ul,  876;  other  Instances  In  proof  of,  Ul, 
87S. 
"OFFER," 

in  attempt  to  bribe, lU,  m  (3). 
OFFICE,    (See  Uaoeabaxcm,  Jte^  nr.) 
proof  of, 11, 1180,  1181. 
bow  lay  burgbuT  In  an,  HI,  13t. 
falsely  asaumlnK,  111,  89S. 
OETPICBH,  OPPICBRS,    [See  Abbmt— AaaAOLT^-OBaiMCTllia  OnKOn— 
Omcui.  CoKDUcr  ahd.) 
Rtght  Of  amtt  by,  vMMut  vaarront,  tun,  1. 178-184. 
I7n<lar  vamnt,  tall, 1, 187-198,  MI6-318. 
Jwy  te  core  o プ, tan.  U,  SSl-SSS. 

Procedore  lor  reftt««ir  or  oMauMnff,  tnll,  Ul,  B81-89S. 


ONB 


CRIMINAL.  PROCEDURE. 


OFFICER,  OFFICERS— continued. 

Eacapea  suffered  by,  full,  ill,  941,  942. 

delivering  arrested  person  to, 1, 214  (1) ； exempt  from  Jury  service, 
not  disqualifled, li,  926  (3)  ；  possession  by,  of  prisoner  on  trial, ii, 
952  a;  having  care  of  Jury,  how, 11, 998  a;  jury  not  act  on  state- 
ments from  attending,  li,  998  a  (3)  ；  presumed  to  have  done  hia 
duty,  li,  1131;  deemed  "in  authority,"  for  confession,  U, 1233  (3) ； 
confession  to,  by  arrested  person,  ii, 1238  (1). 
OFFICER  ATTENDING  grand  jury,  il, 861 (1). 
OFFICER'S  CARE,  what  permit  to  jury  in,  ii,  997. 
OFFICER  PRESENT,  must  be,  when  bystander  assists,  i, 186  (1). 
OFFICIAL  APPOINTMENT,  dispensing  with  proof  of, 11, 1130,  1131. 
OFFICIAL  CHARACTER,  how  proved,  il.  1130  (2). 

of  person  killed,  not  allege  in  indictment  for  homicide,  ill, 506  (2). 
proof  of,  in  libel,  ill,  804. 

how  Bet  out  the,  in  malfeasance  in  office,  ill,  823;  how  prove,  iii,  824. 
how  allege,  in  resisting  or  assaulting  officer,  ill,  884,  886;  how  prove, 
iii,  891, 896  (1). 
OFFICIAL  CONDUCT  AND  DUTY, 

The  presumptions  from,  full,  ii,  1130,  1131. 
OFFICIAL  DUTY,  DUTIES,  joining  offences  for  violation  of, 1, 458  (2)， 
note. 

officer  presumed  to  have  performed,  iii,  893. 
OFFICIAL  FUNCTIONS,  presumed  authorized  from  their  doing,  il,  1130 
(2). 

OFFICIAL  NEGLECT,    (See  Non-feasance.) 

Indictment  for, 11, 637  (3). 
OFFICIAL  PERSON  OR  COURT, 

how  aver,  in  perjury,  iii,  910. 
OLD  AGE»    (See  Senior.) 

as  excusing  from  grand  jury,  ii,  853  (1). 
OLD  FORMS,    (See  Fobm.) 

adhering  to,  i,  322  (1). 
OLD  RULES,  compared  with  new,  as  to  criminal  pleading,  i,  322  (1). 
OMISSION  OF  DUTY,    (See  Non-feasance.) 

how  lay  time  in,  i,  398;  conclusion  of  indictment  for,  il, 648  (4). 
OMISSION  OF  EVIDENCE,  how  regarded,  il,  966  c  (2,  3). 
OMISSION  OF  FACT,  how  supply,  in  record,  ii,  1343. 
OMITTING  AVERMENTS,  from  necessity, 11, 493. 

OMITTING  TO  EXPLAIN  the  other  part's  prima  facie  case,  li,  966  c 
(2). 

"ON  OR  ABOUT,"  in  alleging  day  of  offence,  i,  390  (1). 
"ONE  IN  AUTHORITY,"    (See  Guard.) 

tfonfesBion  to,  ii,  1233,  1234. 
ONE  COUNT,    (See  Count.) 

one  offence  only  provable  under, 1, 460  (1);  demurrer  to,  ii,  779  (1). 
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ONE  DAY,  averring,  when  more  in  fact,  i,  397;  offei 

of  more  or  different  days,  i,  400  (1),  401. 
"ONE  NOT  IN  AUTHORITY,"    (See  Confession.) 

confession  to,  ii, 1233,  1234. 
ONE  OFFENCE,  what  is,  i,  433-441. 

of  keeping  gaming-house,  what,  ill, 489  (3). 

what,  of  violating  Lord's  day,  ill,  814. 
ONE  OF  TWO  PERSONS  GUILTY,  convict  neither, 
ONE  WITNESS, 

not  alone  adequate  in  perjury,  iii,  928,  932. 
O'NBIL'S  CASE,  something  concerning,  i, 100  a  (4) 
OPEN  COURT,    (See  Coubt.) 

whether  magistrate  must  sit  In,  ii,  726;  trials  t( 
Jury  act  only  on  evidence  delivered  in,  ii,  99S 
tions  between  court  and  Jury  to  be  in,  U, lOOC 
dered  in,  ii,  1001  (5);  confession  in,  ii,  1264  a  (: 
be  in,  ii,  1291  (1). 
OPEN  SHOP, 

procedure  for,  on  Lord's  day,  iii,  813  et  seq. 
OPENINGS  TO  THE  JURY, 

For  the  prosecution^  full, H,  967-971. 

For  the  defence,  full, il, 972,  973. 
OPIUM  SMOKING, 

complaint  against,  iii, 105  (2),  note. 
OPINION,  OPINIONS,    (See  Bias — Expressed.) 

As  evidence,  full, li, 1177-1180. 

on  question  of  guilt,  whether  disqualifies  to  be  Jur 
in  dying  declaration,  ii,  1207  (2)  ；  word,  in  sentc 

in  proof  of  haidwriting  in  forgery,  iii,  432-433. 
OPINION  OF  COUNSEL,  as  to  prisoner's  innocence,  e: 

as  to  guilt,  inadmissible,  ii,  975a  (2). 
OPINION  ON  EVIDENCE,  whether  judge  in  his  char§ 
OPINION  OF  GUILT,    (See  Guilt.) 
OPINION  OF  LAW, 

As  disqualifying  to  he  juror,  full,  li,  916-918. 
OPINION  OF  WITNESS, 

not,  that  a  house  is  a  nuisance,  iii,  279  (1). 

that  acts  were  disturbance  of  meeting,  Iii,  287  (1) 

general  doctrine  as  to  admitting,  iii,  676. 

on  a  question  of  Insanity,  ill,  676,  686. 

as  to  value,  iii,  751 (8). 

of  experts,  in  rape,  iii,  973. 
"OR,"    (See  Disjtjitctivb  and  Conjunctivb  Alleoatiop 

in  statute,  "and"  in  indictment, 1, 436,  ii，  484  (2 
terms  In  statute  connected  by,  how  indictment,  ii. 
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"OR" -" continued. 

in  indictment  for  conspiracy,  lii,  224. 

word,  in  indictment  for  poisoning:,  ill,  647. 
"OR,"  "AND," 

Rules  for  the  use  of  these  several  words  in  the  indictrnent^  fall, !i» 
685-592. 

ORAL,    (See  Vebbal  Ordeb— Wbiting. ) 

pleadings  were  anciently, 1, 340  (1);  whether  plea  of  pardon, 11, 848; 
whether  judge's  charge  to  Jury  to  be, li,  976  (1);  whether  yerdlct 
li, 1002  (1);  dying  declaration  may  be,  li,  1213. 
ORAL  PLEA, 

Procedure  as  to,  fall,  li,  788-790. 
of  pardon,  ii,  848. 
ORAL  WORDS,    (See  Wobds.) 
How  allege,  full,  li,  559-563. 

how  Bet  out,  in  indictment,  iii,  123,  807-809,  904  et  seq. 
ORAL  OR  WRITTEN,  whether  demurrer  is,  li,  776  (4). 
ORDER,    (See  Criminal  Pboceduse.) 

Of  proceedings,  in  a  criminal  cause,  stated  in  outline,  full, i,  28*44. 

Of  proceedings  at  trial,  full, 11, 960-966  d, 

of  plea  of  pardon,  ii,  847  (1) ；, of  proceedings  where  defendants  jointly 
indicted,  i, 1040;  by  which  party  election  to  bring  on  trial, 11» 
1045. 

how  dlstingulBhed  from  "warrant,"  iii,  439  (3). 

proceeding  for  forgery  of  an,  ill,  473,  474. 
ORDER  OP  AVERMENTS,  in  Indictment, 11, 511 (2). 
ORDER  OP  CAUSES  on  the  docket,  ii，  950  &  (2). 
ORDER  OF  EVIDENCE, 

At  trial,  full,  ii,  966-966  6. 
ORDER  OP  EXCLUSION, 

Of  witnesses  from  court,  full,  ii,  1188-1193  a. 
ORDER  FOR  INSPECTION,  preparatory  to  trial, 11, 959  a. 
ORDER  OF  JUDGE,  to  execute  capital  sentence,  ii,  1336. 
ORDER  OF  PLEAS,  the,  ii,  746. 
ORDER  OP  RESTITUTION, 

of  stolen  goods,  iii,  762  (2). 
ORDER  TO  RESTORE  MONEY. 

in  treason,  lii,  1041. 
ORDER  OP  STEPS,    (See  Choice  of -" Pboceduee.) 

In  trial,  full,  li,  963,  964,  967-982  a. 
ORDER  OF  TESTIMONY,  on  preliminary  hearing,  i,  234  h  (2). 

in  conspiracy  trial,  iii,  231. 
ORDER  OF  THIS  WORK  as  to  evidence,  ii,  1046  (2). 
"ORDERED,"  word,  In  the  sentence,  li,  1296. 
ORE  TENUS,    (See  Oral  Plea.) 
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ORGANIZATION  AND  DOINGS  OF  GRAND  JURY.    (See  Bbbob.) 

Exposition  of,  full, 11, 849-889. 
ORNAMENTS, 

about  bill,  not  aver,  ill, 407  (3). 
ORTHOGRAPHY,    (See  Spellino.) 

not  regarded  in  name, 11, 688. 
OTHER  ATTEMPTS, 

proof  of,  in  false  pretences,  ill,  189. 
OTHER  CRIME,  (See  Another  Csims.) 
OTHER  DISTURBANCES, 

by  third  persons,  ill,  288. 
OTHER  INSTANCES, 

When  may  prove  another  crime,  full, 11, 1120-1129. 

of  conspiracy  in  evidence,  iii,  235  (2). 

In  proof  of  having  counterfeit  coin  with  intent  to  pass  it,  ill, 268  (1)， 
270  (2). 

in  proof  of  embezzlement,  ill, 327  (4). 

whether  prove,  in  forgery,  ill, 428  (1). 

of  larceny,  whether  admissible,  iii,  750. 

proving,  in  malicious  mischief,  iii,  848  (4). 

as  evidence  of  receiving  stolen  goods,  111,  990. 

proYing,  In  threatening  letters,  ill,  1029. 
OTHER  LOCALITIES, 

treasonable  acts  in.  111,  1038. 
OTHER  UTTBRINGS, 

proving,  in  passing  coimterfe れ coin,  111, 261 (2). 
"OTHER  WRONGS," 

averment  of,  in  indictment,  ill, 57  (1). 
"OTHERWISE  CALLED,"  words,  how  used  In  pleading, 11, 681. 
OUSTED, 

allegation  of,  in  forcible  entry,  ill, 387  (2). 
OUT-BUILDING, 

how  lay  burglary  In,  ill, 135  (2). 
OUT-HOUSE, 

as  name  of  the  structure  in  arson,  iii,  34  (2). 
OUTCRIES,  when  of  the  res  gestse,  ii, 1087. 

of  ravished  woman,  in  rape,  iii,  969. 
OUTER  DOORS,  distingraished  from  inner,  as  to  breaking  for  arrest,  % 
196,  200. 

OUTLAWRY,  addition  required  to  name  In, li,  673  (1). 
OUTSIDE  PERSONS,  when  Juror  not  converse  with, 11, 994  (2),  997. 
OUTSIDE  THE  HOUSE, 

proof  of  what  is  done,  in  disorderly  house,  ill, 280  (1). 
OUTWARD  FORM,    (See  Form ~ SuFEBVisma.) 

Betting  out  focts  by, 1, 332-334. 
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OVERDRAWING  ACCOUNT,    (See  E^ezzucmbnt.) 

how  indictment  for,  ii,  629  (2),  note. 
OVERHEARD,  confession,  admissibility  of, 11, 1226  (2). 
OVERLOOKING  THINGS, 

destroys  decisions  as  precedents,  ill, 587  (2). 
OVERSEERS  OF  POOR,    (See  Poob  Pbisoneb.) 

indictment  against,  in  general  terms,  U,  494  (4). 
OVERT  ACT,  ACTS,    (See  Act— Conspiiiacy. ) 

laying  the,  In  conspiracy  and  treason,  i,  437  (2). 

in  indictment  for  conspiracy,  lii,  205  (2),  206,  223. 

as  evidence  of  venue,  iii,  236  (2). 

averring,  in  treason,  lii,  1032. 
OWS  AFFAIRS,  belief  on  which  jurors  would  act  in,  whether  equivalent 

to  beyond  reasonable  doubt,  ii,  1094  (5). 
OWN  FAVOR, 

evidence  in  one's  in  cohspiracy,  ill,  232. 
OWN  GOODS, 

how  charge  larceny  of,  ill, 721 (2). 

evidence  of  larceny  of,  iii,  749. 
OWN  WRITINGS, 

witness  to  forgery  of  one's,  iii,  431. 
OWNER  DECEASED, 

restitution  of  stolen  goods,  where,  ill, 761 (2). 
OWNER'S  NAME, 

alleging,  in  riot,  lii,  999  (2). 
OWNERSHIP,    (See  Property.) 

Allegation  and  proof  of,  in  hurglary,  full,  ill,  137-139. 

Allegation  of，  in  larceny,  full,  lii,  718-726. 

proved  as  laid,  ii，  488  &  (3);  alleging,  for  Identification, 11, 566,  (2), 

575  (2)，  681-584 ； Inaccuracy,  repugnancy,  or  variance  in,  ii,  S82. 
in  indictment  for  arson,  iii,  36-39. 
averring,  in  false  pretences,  ill, 173  (2). 
proving,  in  false  pretences,  iii, 184  (2). 
allegation  of,  in  embezzlement,  ill, 320  (2). 
proof  of,  in  embezzlement,  ill, 327  (7). 
in  extortion,  iii,  363. 

laying,  in  statutory  larceny,  iii,  736  (1). 
proving,  iii,  752. 

in  larceny  from  dwelling-house,  111, 778  (1). 

as  to  averring  and  proving,  for  keeping  open  shop  on  Sunday,  lii^ 
817  (5). 

whether  allege  and  prove,  In  malicious  mischief,  iii,  843,  850  (1). 
averring,  in  rescuing  goods,  ill,  890. 
charging  and  proving,  in  robbery,  lii,  1006  (3). 
OYSTERS, 

how  indictment  for  larceny  of,  111, 707  (3). 
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PAIR  OF  BOOTS, 

how  indictment  for  larceny  of,  iii,  710  (2). 
PANEL,    (See  List  of  Jubobs.) 

defined,  i,  931;  furnishing  prisoner  with,  ii,  931 a  (1). 
PAPER,  PAPERS,    (See  Los-r— Lost  Instbumknt.) 

whether  Indictment  to  be  on  parchment  or  on,  i,  337  (1) ； giving 
notice  to  produce,  ii,  969  c;  what,  Jury  take  to  their  room,  lii,  982  a; 
supplying  lost,  from  files,  by  copies,  ii,  1399. 
PARAGRAPH,  whether  different  counts  in  one,  i,  429. 
PARAPHERNALIA, 

how  lay  ownership  of  wife's,  in  larceny,  lii,  726. 
PARCHMENT,    (See  Paper.) 

whether  indictment  on,  i,  337  (1). 
PARDON, 

How  plead,  full,  ii,  832-848. 

Procedure  as  to  sentence  after  forfeiture  of  conditional,   full, U, 
1382-1386. 

counsel  to  plead,  i,  297;  the  certainty  required  in  plea  of, 1, 323  (4) ； 
as  a  plea  in  bar.  ii,  742  (2);  plea  of,  is  special,  ii,  799  (3);  whether 
removes  disqualiflcation  of  infamous  Juror,  ii,  924  (1) ； burden  of 
proof  on  plea  of, li, 1048  (2);  obtaining,  by  approvement,  ii,  1166 
(2)  ；  to  be お anted  accomplice  witness,  li,  1164;  how,  where  one 
gives  evidence  hoping  to  procure,  ii,  1175  (2)  ；  when  plead,  it,  1293; 
reprieve  pertains  to  power  of,  ii,  1299;  arrest  of  one  after,  on  condi- 
tion broken,  ii,  1383;  how  dispose  of  him,  ii,  1384. 
PARDONING  POWER,  representative  of,  admitting  accomplice  as  wit- 
ness, ii,  1161  (4). 

PARENT,  ， 

assault  by,  on  child,  lii,  70. 
PARENTS  AND  CHILDREN,  witnesses  for  each  other, 11, 1140.  ， 
PARISH,    (See  County.) 

alleging  the.  In  indictment,  i,  366,  370-375;  alleging  offence  In,  without 
county, 1, 378  (1). 

aver  not  the,  in  disturbing  meeting,  lii,  286  a. 
PAROL  PROOF  on  plea  of  second  jeopardy,  ii,  544. 
PART, 

Conviction  of,  where  more  counts  than  one,  full, ii， 1326-1334. 
verdict  of  guilty  of,  silent  as  to  the  rest,  ii,  1011;  verdict  finding,  no 

evidence  as  to  the  rest, 11, 1014;  verdict  as  to,  where  perBons  are 

Indicted  Jointly, 11, 1036  (2). 
verdict  of  guilty  of,  in  burglary,  111, 141 (2). 
conviction  for,  in  forcible  entry  and  detainer,  iii,  388  (2). 
proof  of,  on  Indictment  for  assaulting  officer,  iii,  895  (1). 
PART  OR  ALL,  demurrer  may  be  to, 11, 779  (1) ； nolle  prosequi  to, 11, 

1391  (1),  1392. 
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PART  OF  A  CONFESSION,  Jury  may  believe,  while  all  is  produced,  ii, 
1241. 

PART  OF  INDICTMENT,  may  be  quashed  or  noL  proe'd, 11, 764;  plea  of 

guilty  and  not  guilty,  each  to  a» li,  794. a  (2). 
PART  OF  LIBEL» 

alleging  only,  Ui,  791, 792  (1). 
PART  OP  PRETENCES, 

alleging  only,  iii,  170;  proylng  only,  Ui,  171. 
PART  OF  SPEECH,    (See  Gbammsb.) 

what.  In  charging  offence,  ii,  556  (1). 
PARTIAL  VERDICT,    (See  Verdict.) 

Doctrine  and  practice  of,  fall, li, 1009-1011. 

what  is  a, 11, 1005  (3). 
PARTICIPANTS  IN  CRIME' 

How  indictment  against  the  several,  fall, i,  462  a,  ii,  472,  iii,  1-15. 

Aa  witneaaea,  full,  ii,  1166-1176. 
PARTICIPLE,    (See  Ungbamm atical. ) 

In  averring  offence,  ii,  656  (3,  4),  558. 
PARTICULAR  COURTS,  references  to  cases  concerning,  i,  314  a. 
PARTICULAR  CRIME, 

indictment  <u  to  the,  full, 1, 415-420. 

Doing  acta  intending,  full,  iii,  86-93. 
PARTICULAR  LOCALITY,    (See  Locauty.) 

formerly,  in  indictment,  i,  364  (2)-366. 
PARTICULAR  MANNER, 

of  malicious  mischiet  averring,  ill,  844. 
PARTICULAR  PLACES. 

Procedure  for  larcenies  from,  full,  ill,  777-779. 
PARTICULAR  PRESUMPTIONS,    (See  Speciai.) 

PARTICULAR  TERMS  of  statute,  how  following  in  indictment  on  It, 
11, 613. 

PARTICULAR  TRAIT,  of  character.  In  evidence, 11, 1118. 
PARTICULARS,    (See  Bnx  of.) 

to  what,  indictment  descend,  i,  98  a;  aver,  of  former  Jeopardy, 
814  (5). 

PARTICULARS  OF  TRANSACTION,  not  compelling  election  as  to  the, 

1, 459  (4). 
PARTIES, 

When  disqualified  as  witness,  testifying  for  themselves,  fall, 11, 1139, 

1181-1187. 
who,  in  criminal  cases,  li,  1082. 
PARTNERS, 

how  lay  ownership  of,  .in  burglary,  111, 138  (4),  139. 
how  charge  forgery  to  defraud,  111,  424. 

names  of,  in  allegation  of  ownership  in  larceny,  ill, 718  (3),  728  (1)， 
724. 
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PARTRIDGES, 

how  Indictment  for  larceny  of,  iii, ' 
PARTS  OF  BUILDING, 

ownership  of,  in  burglary,  iii, 138  ！ 
PASSED  UPON  THE  QUESTION, 

Petit  juror  having,  disqualifies,  ful 
PASSING, 

proof  ot,  counterfeit  coin,  ill,  260  (  I 
PASSING  COUNTERFEIT  COIN, 

Procedure  for,  full,  iii,  257-262. 
PASSING  JURORS,  practice  of,  ii,  938  I 
PASSIONS  OF  JURY,  counsel  not  to  ii I 
PAST  MISDEMEANOR,  not  arrest  for 
PAUPER, 

how  indictment  for  cruelty  to,  iii, l : 
PAWNEE, 

cannot  hold  stolen  goods,  iii,  762  (3  I 
"PEACE/'    (See  Breach  of— In  Peace 
"PEACE  OP  GOD,"  words,  in  averment 

in  assault  and  battery,  Iii,  67  (2). 
PEACE  OFFICER, 

When  arrest  toithout  warrant,  full, I 
PECUNIARY  INTEREST,    (See  Intebi i 

disqualifies  Juror,  Ii,  902,  907;  wUd  : 
PEN  AND  PAPER,    (See  Paper.) 

prisoner  may  have,  at  trial,  ii,  95C , 
PENALTY,  not  multiplicity  of  actions 
titled  to,  disqualified,  ii,  1138  (2 

PENCIL,  whether  indictment  good  in,  i 

PEOPLE,  rights  of,  in  court-room,  ii,  9E  ！ 

PEREMPTORY  CHALLENGE,    (See  C 
Doctrine  and  practice  of,  full, li,  9  I 
Where  defendants  are  joint,  full,  ii 
not,  of  grand  jurors,  ii,  880;  not,  to 

PERFECT  ALIBI,  what  is, 11, 1067. 

PERFECTING  VERDICT,  practice  of, 11 

PERJURY. 

Procedure  for,  full,  Hi,  899-939;  nan 
927-935  a;  questions  of  practice,  95 

variance  in  allegation  and  proof  of, 
ment  for,  ii,  470  (5)  ；  when  ill  at. 
variance,  as  to  term  of  court  in, 
indictment  for,  must  state  oath,  ii 
in,  committed  before  them,  il, 85 
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FEUJITRY— continued. 

before  them, li,  864  (2);  not,  for  jury  to  disobey  court's  instnictioiiB, 
11, 987  (2);  witnesses  to,  U, 1148.  1149. 

Indictment  for  soliciting  to,  iii,  75  (1). 
PERMISSION,    (See  CHAUfiroE  by.) 

when  court  grant  Jury,  to  separate,  ii,  994  (3). 
PERMISSION  OF  CROWN,  when  writ  of  error  only  by,  ii,  1362  (1). 
PERSON,    (See  Bxposube  of  Person.) 

procedure  for  larcenies  from  the,  iii,  780. 

charging  robbery  as  from  the,  iii,  1006  (1). 
PERSON  ARRESTED,    (See  Abbest.) 

how  dispose  of, 1, 213  et  seq. 
PERSON  TO  BE  DEFRAUDED, 

Allegation  of  the,  in  forgery,  full,  ill,  420-425  b. 
PERSON  INJURED,    (See  Name.) 

when  must  aver,  ii,  509  (2)  ；  allege  name  of,  ii,  571 (1) ； utterances 
out  of  court  by,  not  evidence, 11, 1082  (2);  as  witness, 11, 1138. 
PERSON  LIBELLED, 

alleging  name  of,  in  libel,  iii,  784  (1). 
PERSON  WHOSE  NAME  IS  FORGED, 

witness  in  forgery,  iii,  429  (2). 
PERSON  SLAIN, 

How  describe  and  prove,  in  indictment  for  homicide,  full,  iii,  506-511. 
PERSON  UNKNOWN,    (See  Name.) 

how  when,  Ii,  495  (2),  546  (2) -552,  676-680;  iii,  225,  508-510,  1033. 
PERSONAL  ARREST,  by  Justice  of  peace, 1, 177  (1). 
PERSONAL  KNOWLEDGE,  grand  jury  finding  indictment  on, II,  864  (1); 

truly  viewed,  is  expert  opinion,  ii,  1177  (1). 
PERSONAL  PRESENCE,    (See  Pbksence.) 

not  always  in  same  locality  with  criminal  act,  i,  53. 
"PERSONAL  PROPERTY,"    (See  Property.) 

words,  in  statutory  Indictment  for  larceny,  ii,  616. 
PERSONAL  VIOLENCE,    (See  Violence.) 

wife  testifying  to  husband's,  ii,  1153,  iii,  69,  961 (1). 
PERSONALLY,  peremptory  challenge  to  be  made,  li,  944  (2). 
PERSONS,    (See  Name— Two  or  Mobe.) 

what,  liable  to  search-warrant,  i,  240  (3);  haw  indictment  describe, 
li,  571 et  seq. 
PETIT  AND  GRAND  LARCENY, 

value  dlBtinguishing,  Iii,  713  (2),  716  (3). 
PETIT  JURORS, 

And  their  qualifications,  full,  li,   89 & -930;    namely,   ntmder  and 

unanimity,  897-899;  qualifications,  900-930. 
qualifications  of  grand  jurors  and,  compared,  li,  851,  852. 
how,  on  trial  of  defendants  jointly  indicted,  ii,  1024,  1027-1032. 
quallflcations  of.  In  cases  of  nuisance,  iii,  874. 
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PETIT  JURY,   (See  Tam,  by.) 

ImpaneiUno  and  cAallenirtnir,  full, 11, 930  0-946. 
Objectinff  to  jurort  after  thev  are  •worn,  full, li,  946-949  b. 
PreparaUont  for  Mai  bg,  full, 11, 
The  Mat,  full, 11, 9-982  a. 

Tht  retpccHve  provtncet  of  court  and,  tnU,  li,  982  M89  b. 

The,  auring  trial  。iid  to  verdict,  full. ii,  990-1000. 

yerdld  of  the,  and  tt，  rendition,  full,  li,  1000  O-1016. 

ancient  law  concerning,  il, 362  et  aeq.;  form  of  oatb  of, 11, 9 S3;  how  u 

to,  where  aereral  are  Indicted  Jolntlf, 11, 1027-1032 ;  what  concern' 

Inc  to  ftppear  In  record, II, 1357. 
PETIT  LARCBHT,    (Bee  ValuxJ 

how  alI«Katlon  aod  proof  of  value  In,  il,  B41. 

Indictment  for,  where  mlBdemesnor,  111, 737  (2);  flndlns  ot,  lit, 
769  (2). 

PETITION  OF  REVIEW,  as  a  method  of  rehearing,  II, 1401, 

PHOTOGRAPHS,  ae  evidence, 11, 1097  (3). 

PIGEON, 

how  indictment  for  tarcsny  of,  111,  708  (i). 
PISTOU 

Bverrlng  assault  with,  ill, 79  (2>. 
PLACE,  PLACES,    (S«e  CoiTHTr— PAMnmM  Puces.) 

Protocution  in  counts  or  dUtrict  where  offence  commWsd,  tull,  I, 

Bow  attege  and  prove  the.  In  indictment,  tull, ], 860^86. 

RepetiHon  of,  ana  time,  full, 1, 407-414. 

AaeeatUm  and  proof  of,  in  burfftarv,  tull,  111,  ISB,  136. 

of  prosecution,  competent  for  gorerament  to  determine, 1, 47  (3); 
what,  under  search- wairante, 1, 240  (3),  242  (4),  244,  246  '{1);  tf«ct 
of  larlne.  descriptively, 11, 673;  special  verdict  u  to  the,  U, lOOS  (7); 
tbe,  for  execnttoa  of  sentence, 11, 1338. 

allegation  ot,  in  affray,  lit, 18,  U,  28. 

how  allege  tbe.  In  anon.  111. 41. 

the.  In  Indictment  for  keeping  bavdy-bonM,  111,  111. 

in  disturbing  meetings.  111, 286  a. 

when  and  how  allege  the.  In  nuisance,  ill,  866  (3). 

averrliiK  tbe.  In  Indictment  for  non-repair  of  way, lU. 1040. 
PLACE  OP  ARREST,  proving,  aa  to  T«nue,  l>  334  (6). 
PLACE  OF  COMBAT, 

In  challenging  to  duel,  U,  S06. 
PUCE  OP  DEATH, 

homicide  Indictment  how  state,  ill,  6S4. 
PLACB  OF  FORO&RY, 

presumption  of  the.  111,  47*. 


PLACE  AND  TIME, 

Allegina,  of  wound  and  death  retpectivelv,  In  HomicUe,  tun.  111,  630- 
636. 

of  holding  court,  how  In  record, 11, 1351, 
FLAGS  OP  TRUU  cluuis«  ot,  Engllib  expression  for  "cbange  of  Tenae." 

I,  S8  W. 
PUCE  OP  WOUND, 

how  allege  the.  In  bomlclde.  111.  522-625：  proof  of.  Hi,  526  (8),  526. 
FLEA,   PLKAS,    (See  Attohhty— Dilatobt ― Fobueb  Jbopamtt ~ Oral _ 
Pleading  Oves.) 
NaiMs  ana  import  of  the  principal,  lull, II, 734-743. 
Bow  fmmei  and  pleaiei,  tuU, 11, 744-767;  namelr,  Iw  gemerdt,  746-747; 
douhle  pjetu  ami  how  Irted,  748-76S;  pteaOina  over,  7S3-7B6;  /ormI{- 
««(,  767. 

Oourte  of  the,  and  their  method,  foil,  it,  787-804;  namelr,  oral,  788- 
7S0;  in  abatement,  etpeckilly  for  mUnomer,  791-793;  to  juritdiction, 
794;  guilty  and  not  mtiRf,  7940-801;  not  contradict,  802-804. 
wbetlier  Rmend,  and  how, 1, 124  (2);  BubsUtutlng, 1, 124  (3);  no 
waiver  of.  I, 125  (2)  ；  whether,  by  attorney, 1, 268;  at  arraignment. 
11, m,  730  a,  733;  no  vaUd  trial  wltbont, II,  7S3  (4);  bow 袖 en,  re- 
fused お prisons,  II,  733。：  admlta  genalnenau  of  IndictmeDt, 11, 
756  (2)  ；  TerificaUon  of,  ii,  767  (2) :  demurrer  after, 11, 780  (1) : wben 
motion  to  quaeh  not  after,  il, 882  (4);  contrary  to  record,  bad.  il, 
885;  how,  by  penone  Indicted  Jointly,  ii,  1026  (1);  admlesionfl  by, 
effect  of, 11, 1254  a  (1) ； to  assignment  ot  errore,  ii,  1371. 
VIMA.  IN  ABATEMENT, 

mm  0/  the,  full, II, 738-740. 
f  peciallv  for  mUnomer,  full,  il,  791-793. 
For  unlawful  fttiMTtg  of  indictiaent,  full, II,  SS3-S86. 
amending  iDformaUoo  to  cure  detect  objected  to  by, II,  714  (1) ； 
pleading  over  after, 11, 754  et  boq.;  not,  cttter  general  issae,  if,  756 
(1);  after  plea  In  bar, 11, 756  (1>;  after  demurrer, 11, 782.788;  to 
precede  not  gnU は, li,  884  a  (2);  no  writ  of  error  on,  il,  1368. 
PI^  DENYING  IDEMTITT,  law  and  practice  0( If,  1386. 
PLESA  OF  GENERAL  ISSUE,    (See  Plu.) 

what, 11, 743.  . 
PLBA  OF  OUILTT,    (See  Flea.) 

hov  and  when  presented,  il, 729  a,  794  0,  79S;  tendered  orally, 11, 
729  (2),  788  (2);  withdrawing, 11, 798. 
PLEA  OF  INSANITY, 

not  required,  111, 669  (S). 
FLEA  TO  JURISDICTION.  In  general  of  the, 11, 736;  form  of,  *(U  tl. 794. 
PLBA  OP  MISNOMER,    (See  Plu.) 

the  law  of,  II, 791;  form  of,  Ac., 11, T»8. 
PLEA  OP  NOLO  CONTENDERE.    (See  Fixi..) 
The  taw  of,  full, II,  g«2-804. 


PLEA  OR 1 
PUSA  OF 1 
how  an 
form, 
Ing,  i 
PLEA  OF 】 
Law  an 
PLEA  OP  I 
Law  an 
PLEA  FVli 

824. 
PLEAD  TO 
insane  i 
PLEADED, 
PLEADING, 
The,  8Ui 
Against 
meaning 
pared, 
PLEADING 
Law  am 
PLEADING 
After  pi 
After  de 
PLEAS  IN 
745  (J 
POCKET-PK 
how  ind 
POISON,  PO 
How  chc 
expert  t< 
TOISONING, 
Procedw 
Indlctme 
POISONOUS 
when  av 
648  (2 
POLICE  OFl 
When  ar 
POLLING  JI 
1003  ( 
POLLS,  chall 
the,  ii, 
POLYGAMY, 
negatli 
of, 11, I 
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POOR,  when  indict  overseers  of,  in  general  terms, 11, 494  (4). ， 
POOR  PRISONER,  counsel  for, 1, 304  (2);  how  released  from  fine,  ii, 1306. 
PORTRAIT, 

Talue  of,  Hi,  751 (5). 
POSITIVE,  allegation  of  guilt  must  be,  !,  325  (5). 
POSSESSING  COUNTERFEIT  COIN, 

With  intent  to  pass  it,  full,  ill.  266-268. 
POSSESSING  COUNTERFEITS,  how  indictment  for,  il»  590  (2). 
POSSESSING  FORGED  BANK-NOTES, 

Procedure  for,  uHth  intent  to  pass,  full,  ill,  461-469. 
POSSESSING  OR  MAKING  INSTRUMENTS, 

For  counterfeiting  coin^  full,  ill,  269,  270. 
POSSESSION,    (See  Countebfeiting ~ Fobgeby Stolen  Goods.) 

Of  stolen  goods,  as  evidence  of  larceny,  full,  iil,  739-747. 

of  fictitious  instrument,  how  the  indictment, 11, 523  (2)  ；  of  counter- 
feitfl,  how  indictment  for,  ii,  627  (2),  note;  unlawful,  other  instances 
in  proof  of, li, 1126,  1127. 

as  evidence  of  burglary robbery —— murder,  lil，  152,  747. 

of  other  counterfeits,  in  passing  counterfeit  coin,  lii,  261 (2). 

when  Buf&cient  simply  to  aver,  in  forcible  entry,  ill, 386  (1). 

averring,  In  forcible  trespass,  Hi,  390  (3). 

proof  of,  as  to  place  of  forgery,  iii,  477-480. 

as  evidence  of  receiving,  iii,  989. 
POSSESSION  AND  ESTATE. 

alleging,  in  forcible  entry  and  detainer,  iii,  373  (1). 
POSSESSION  OP  PRISONER, 

Taking  things  from,  full,  I,  210-212. 
POSSESSION  OF  WARRANT,  necessary  in  arrest,  i, 190. 
POSSIBLE. 

how  far  thing  charged  must  appear,  iii,  59  (2). 
POST-OFFICE  EMPLOYEE, 
larceny  by,  iil, 776  a. 

POST-OFFICE  UBTTBR,    (See  Letter.) 

locality  of  crime  committed  by,  i,  61 (1). 

POST-ROUTE,  how  allege, 11, 486  (4). 

POSTPONEMENT,    (See  CJontktuance.) 

bail  or  not  on,  i,  258;  of  trial,  li,  966  d;  asking,  In  case  of  surprise,  ii 
1280;  for  sentence,  li,  1291  (1). 

"POUNDS"  OF  FLOUR, 

how  Indictment  for  larceny  of,  iii,  710  (8). 

POVERTY,    (See  Poob.) 

effect  ot  on  fine,  li,  1306. 

POVERTY  OR  WEALTH, 

as  evidence  in  larceny,  Ui,  748. 
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POWERS, 

Of  prosecuting  officer,  full, i,  287-294. 
POWERS  OP  BAIU  i,  249. 
PRACTICAL  USES  of  nolle  prosequi,  ii, 1396. 
PRACTICAL  VIEWS  of  defendant  testifying  for  s  I 
PBACTICE,  meaning, 1, 2  (4),  3;  changes  in  crii 

changes  with  law,  i, 113  (2),  114;  on  certion  I 
"PREAMBLE"  of  statute,  meaning, 11, 634. 
PRECEDENTS,  adhering  to,  i,  22,  23;  manner  of  ci i 

indictment  should  follow,  i,  336. 
PRECEPT,    (See  Pbocess.) 

for  execution  of  sentence, li, 1302,  1336,  1337. 

producing,  in  evidence,  In  Justification  of  offlc 
PRECISE  AND  ACCURATE,  sentence  should  be,  ii 
PRECISE  LOCALITY,  proof  of, 1, 384  (4). 
PRECISION, 

Of  language,  how  in  indictment,  full, i,  340-359, 
PREGNANCY, 

Of  female  prisoner,  at  sentence,  full,  li,  1322-1 S 

provable  by  experts,  Hi,  631 (4). 
PREJUDICE  IN  COMMUNITY,  venue  changed  for,  J 
PREJUDICIAL.  EVIDENCE,  when  separate  trials  to  i 
PRELIMINARY  EXAMINATION,    (See  Magistbati 

Before  magistrate,  full, i，  32-34,  224  c-239  a. 

whether  necessary,  i,  239  a  (1) ； producing,  at  t  I 
PRELIMINARY  INQUIRY, 

Into  prUoner^B  mental  capacity  to  J>e  tried,  full 

Juror  in,  when  competent  to  main  Issue, 11, 915 
duced  by,  like  a  confession,  ii,  1247  (3). 
PRELIMINARY  STEPS,    (See  Obdeb  of.) 

wr れ of  error  not  for  errors  in,  li,  1368. 
PREMISES, 

Hoto  deacrihe  the,  in  forcible  entry  and  detainer 
PREPARATIONS  FOR  TRIAI^    (See  Tkial.) 

What  and  how,  full,  ii,  950-969  /;  namely,  6m  i 
950  d;  continuances,  951-951 c;  effect  of  delayi 
ments  tfHthin  court-room^  952-959;  other  prep  i 
PREPONDERANCE  OF  EVIDENCE,    (See  Bvidenci 

in  what  issues,  suffices,  ii,  1095. 
PRESENCE,  in  one  locality,  and  act  in  another,  i， し 
in  arrest,  i, 186;  at  crime,  proof  of,  ii,  1061 
court,  whether  should  appear  in  record,  ii, 135 : 
PRESENCE  OF  COURT,    (See  Open.) 
Oare  of  jury  in  the,  full,  li,  994. 
permission  to  Jury  to  leave,  li,  995. 
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PRBSENCB  OF  DBPENDANT,  ftt  view, 11, 966  (3);  not  required  fn  mis- 
demeanor, 1, 268  (2),  note;  on  motion  lor  new  trial tn  consptracr.  II, 
1038  (2);  at  sentence, 11, 1291  (1);  at  amending  record. 11, 1343： 
how  record  as  to, 11, 1363. 
PRBSBNCE  OP  OFFICER,  arrest  vlUiont  warrant  for  crime  In, 1. 183. 
PRESENCE  OF  OWNER, 

in  averment  of  forcible  treapua,  lil,  S91, 8BB  (2). 
PBESENCE  OP  PRISONBR,    (Sm  Afteuarce.) 

In  court,  full, i,  265-277. 
PRESENT  WORK,  arrangement  of  erldeuM  In,  U, 1H6  (2). 
PRESENTMENT,    (See  Infobuation.) 
At  form  of  prosecttHon,  full, i, 13fi-140. 

as  mere  InformaUon,  I, 137  (3),  140;  wbat  le  a,  and  how, 1, 131 (3). 
PRESITMPTION,  PRESUMPTIONS,    (See  BcKnaT  or  Fboof— Sfsolu.> 

in  gsMTal,  and  gome  particuiarM,  full, 11, 1096-1131. 

From  poaietaion  of  itolen  goods,  full,  111,  152,  739-747,  989. 

of  official  cbaracter,  I.  191;  favor  lurlsdlctfon, 1, 316  (3);  as  to  name 
unknown, 11, 552  (2);  la  one  of  the  proofs, 11, 1060,  1051:  not 
cbanged  by  alibi, 11, 1066;  all  evidence,  especially  clrcumsUuitlal, 
reflto  on,  ti, 1073  (2) ;  how,  favorB  record, 11, 1348  (i),  1S6S. 

Id  proof  of  aggravated  aBB&ult,  lil, 66. 

evidence  In  attempt.  111, 96  (1). 

of  Intent  to  defraud  In  forgery,  111, 422  (2),  428,  427a. 

In  forgery,  Iniitrument  genuine,  lit,  432. 

when,  that  defendant  mutilated  Instrument,  Ul, 438  (1). 

Bs  to  the  county  In  lorgery.  111,  476, 
PRESUMPTION  OF  INNOCENCE,  tbere  Is  alwan, 11, 1061. 
PRESUMPTIONS  AND  BURDEN  OF  PROOF, 

In  homicide  trials,  full,  111,  698-«08. 

On  ittue  of  imanity,  full.  Ill,  669-6TE. 
PRESUMPTIONS  AS  EVIDENCE, 

Bow  at  to,  full, 11. 109»-U01. 
FBBTENCE,  PRETENCES, 

Bpecifyittg  the,  in  falte-pretence  Indictment,  full,  111,  18B-XS7. 

negativing,  full.  111,  168,  169. 

Ootmectino  untft  accomplished  fraud,  full,  Ul,  176,  176. 

aTerrlng  the.  In  extortion,  lit,  362  (3). 
FRBTENCEiS  BT  THIRD  PERSON, 

whether  Kdmlnlble  in  false  pretences,  ill,  193. 
•raHTEND," 

equlTiLlent  for,  "represent,"  In  false  pretencee,  lii, 180  <2). 
PRIMA  FACIE  GUILT  OR  CASE,    (See  Aix  the  Faots— ALLBaA.Tn>iT.) 
Indictment  need  aver  only,  i,  77  et  seq.,  100,  326  (2>,  326, 11, 6XS  (1), 
519,  528  (8),  631, 637  (3);  allegation  of  tlm«  mnat  show,  I,  40S; 
erldence  before  gnuid  Jury  must  eitabUflli,  If,  865  (1) ; prorlnc,  not 


PRIMA  FACIB  GUILT  OR  CASK-r-continued. 

changes  burden  of  proof,  ii, 1050  (2)  ；  prosecuting  power  must  show, 
ii, 1052  (1). 

PRINCIPAL^  PRINCIPALS,  bound  or  not  in  ball, 1, 264  c;  Joining  first 
and  second  degrees  in  indictment,  ii,  468  (1), 
of  first  and  second  degree,  how  indictment  against,  iii,  Z,  59  (1). 
how  In  mayhem,  iii,  869  (4). 
PRINCIPAL  AND  ACCESSORY,    (See  Accessobt.) 
Procedure  again^,  full,  iii,  1-15. 
Joining  In  Indictment,  ii,  467  (2). 
PRINCIPAL  CAUSE,  challenge  tor,  distinguished  from  that  to  the  favor, 
li,  903-906. 

PRINCIPAL,  PRINCIPALS,  OP  FIRST  AND  SECOND  DEGREE,  how 
charge,  i，  332  (5). 

how  charge  murder  against,  iii,  551, 552  and  note. 
PRINCIPAL  OF  SECOND  DEGREE, 

how  aver  rape  against,  ill,  957. 
PRINCIPLES,    (See  Pbocedube.) 

Leading,  of  criminal  procedure,  full, i,  45-164. 
PRINTED  SHEETS, 

averment  of,  not  proved  by  bound  books,  iii,  324. 
PRIOR  CONDUCT  AND  RELATIONS, 

proof  of,  in  aggravated  assault,  iU,  67  (5);  in  homicide,  Iii,  609-680 き 
PRIOR  CONVICTION,    (See  Conviction. ) 

showing*  for  defendant  testifying  for  self, 11, 1185. 

for  assault,  in  defence  of  homicide,  effect  of,  iii,  635. 
PRIOR  MALICE,  of  defendant,  in  proof  of  murder,  iii,  629  (3). 
PRIOR  MISCONDUCT, 

evidence  of  man's,  in  rape,  iii,  970  (1). 
PRIOR  PURPOSE, 

evidence  of,  in  rape,  iii,  970  (2). 
PRISON,    (See  Jail.) 

commit  to  what,  ii,  1338;  confining  in  one,  when  sentenced  to  another, 
li,  1338;  management  of,  li,  1339. 
PRISON  BREACH,    (See  Escape.) 

when  guilt  Immaterial  in,  i,  91; where  Insufficient  mittimus, 1, 91. 
PRISON  BREACH,  RESCUE,  AND  ESCAPE, 

Procedure  for,  full,  iii,  940-946;  namely,  escapes  suffered  by  officer,  941, 
942;  prison  breaches  and  escapes  by  prisoner,  943,  944;  rescues  and 
helps  to  escape  from  third  person き， 945,  946. 
PRISON  KEEPER,    (See  Jaiusb.) 

power,  of,  to  arrest  escaped  prisoner,  ii,  1383. 
PRISONER*    (See  Defendant.) 

When,  to  be  personally  present  in  court,  full, 1, 265-277. 

What  information  the  indictment  must  communicate  to,  full, 11, 517- 
631. 
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PRISONER  —  ocm"fi ま. 

Arraignment  of,  full, 11, 728-733  h. 
Escape  of,  from  custody,  full, ii, 1382-1386. 
Prison  hreaches  and  escapes  by,  full, ii，  943，  944. 
position  of,  in  court-room, 11, 952-954;  custody  during  trial,  ii,  952  a; 
treating  improperly, 1" 1339. 

PRISONER'S  CONSENT,  to  separation  of  jury,  ii,  998. 

PRISONER  ESCAPED, 

Or  othenoiae  unlawfully  at  large,  full, 11, 138M386. 

PRISONER'S  FAVOR,  errors  in,  on  writ  of  error,  il, 1374. 

PRISONER  GETTING  WARRANT,  in  arrest, 1, 193  (1). 

PRISONER'S  GUILT,  opinions  on,  whether  disqualifr  to  be  Juror, 11, 
908-910. 

PRISONER  ILL,    (See  Sick.) 

when  trial  delayed  because,  i,  274. 
PRISONER'S  STATEMENT,  recording  the,  on  preliminary  hearing,  i, 

(2), 11, 962  (4),  969  (3). 
PRIVATE,    (See  Sir  in  Private.) 

court  not  communicate  with  jury  in,  ii,  1000. 
PRIVATE  HEARING, 

there  may  be,  on  preliminary  inquiry  as  to  insanity,  111, 668  (2). 
PRIVATE  NUISANCE,  in  junction  against,  ii,  1417  (1). 
PRIVATE  PERSON, 

Right  of  to  arrest,  full, 1, 164-172, 11, 1383. 

informations  prompted  by,  i, 143,  ii,  713  (3)  ；  warrant  of  arrest  ad- 
dressed to,  i, 188;  moving  grand  Jury  for  indictment, 11, 863  (2); 
confession  to,  arresting,  ii,  1238  (1);  when  arrest  escaped  prisoner, 
ii,  1383. 

procedure  for  libel  on,  iii,  794. 
PRIVATE  PROSECUTOR,    (See  Pbosbcutob.) 

who  may  be,  i,  278  (1);  whether  in  Junction  against, 11, 1414. 
PRIVATE  STATUTE,  whether  indictment  recite, 11, 609. 
PRIZE-FIGHT,    (See  Affray.) 

spectators  as  witnesses  to, li, 1173  (6). 

Indictment  for,  111, 61. 
PRIZE-FIGHTING, 

charging  affray  by,  iii,  24  (2). 
PRO  TEMPORE,  indorsement  of  Indictment  by  prosecuting  officer,  il* 
704  (1). 

PROBABLE  CAUSE,  what  the,  for  binding  over,  i,  233  (1) ； grand  Jury  to 
find  indictment  only  on,  ii,  866  (1), 867  (2);  finding  bill  without,  ii, 
870  IM- 
PROBABLE CONSEQUENCES, 

presumed  In  attempt,  iii,  97  (1). 
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PROCEDURE,    (See  Obdsb  or  Steps.) 

Oriminalf  general  view  of  the  law  of,  full, i, 12-27, 

Outline  of  the,  in  a  criminal  cauae,  full, 1»  ^8-44 

Leading  principled  in  criminal^  full, i,  46-154. 

meaning, 1， 1, 2;  explained,  i,  4-10, 12;  the,  on  w】 i 
PROCEEDING  WITHOUT  COUNSEL, 

In  criminal  cause,  full, i,  307,  308. 
PROCEEDING  OR  COURSE  OF  JUSTICE, 

wherein  perjury  icas  cormnitted,  how  aver,  full, i 
PROCEEDINGS, 

Before  grand  jury,  full, ii,  861-870  &. 

who  InBtigate,  i,  33;  committing  ma^Btrate's  dl i 
fresh, 1, 239a  (2). 
PROCESS,    (See  Objections  to— Pbbcept.) 

meaning,  i, 100 a  (3);  void  or  voidable,  arrest, 1, i 
judgment  for  error  connected  with, 11, 1285  (2) ' 
11, 1301,  1302. 

averment  of.  In  resisting  or  assaulting  officer,  ill 

producing  on  trial,  iii,  891. 
PROCESS  OF  COURT,  supplying  testimony  of  wltnei 
PROCLAMATION  OF  SILtENCE^    (See  Silence.) 

not  essential  at  sentence,  ii,  1292. 
PROCURATION, 

forgery  of  instrument  by,  or  not,  ill,  436. 
PROCURING  WOMEN, 

as  evidence  of  bawdy-house,  iii, 117  (2). 
PRODUCING  AT  TRIAL, 

the  put-off  counterfeit  coin,  iii,  262. 
PRODUCTION  OP  THING  STOLEN, 

in  larceny  trial.  Hi,  763. 
PROFANENESS  AND  BLASPHEMY, 

Procedure  for,  full,  iii,  123-125. 
PROHIBITED  IMPORTATION,  how  indictment  for,  ii, ( 
PROHIBITION,  functions  of,  ii,  1404  ；  whether  civil oi 

in  criminal  cases,  ii,  1405. 
PROLIXITY,  when  avoided  by  general  pleading, li,  49' 
PROMISE,  to  pay  fine,  whether  enforceable,  ii,  1303  (  ！ 
PROMISSORY  NOTE  OR  NOTES, 

bank-bill  may  be  averred  as,  in  forgery,  iii,  449. 

indictment  for  uttering  forged  foreign,  ill, 470  (： 

procedure  for  forgery  of.  111,  470-472. 

indictment  for  larceny  of,  111, 732  (3),  734,  736  (1 
PROOF,  PROOFS,    (See  Burden  of 一 Evidence — Pke^d! 

The,  must  cover  entire  charge,  full, i, 127-129. 

distinguished  from  evidence,  i, 129  (1) ； how  tali< 
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PROOF,  PROOFS -" continued. 

sufficient,  before  grand  jury, 11, 872  (5)  ；  preBUznption  is  one  of  the, 
11* 1060,  1061;  the,  of  mental  condition  which  admits  the  dying 
declaration, 11, 1212  (6). 
PROOF  OF  COUNTY  of  offence^ 1, 384,  385. 
PROOF  OP  HANDWRITING, 

In  forgerv,  full,  ill,  432,  433. 
PROOF  OF  NAME  in  Indictment,  how,  ii,  689  6. 
PROOF  OF  TIMB, 

In  indictment,  full, 1, 400-402. 
PROOF  OP  WAY, 

what  the,  in  indictment,  lil.  1054. 
•TROPBRTY,"    (See  Pbemisks ^ Restitution  of.) 

word,  too  general  In  allegation,  ii,  568,  669;  proceedings  against  the 

defendant's,  to  collect  flue,  ii,  1303  (1). 
In  larceny  Indictment,  iii,  699  (2). 
PROSECUTE  FOR  CRIME, 

how  prove  conspiracy  to,  Ui,  234  (1). 
PROSECUTE  OR  NOT,    (See  Failube  to.) 

State's  attorney  determines  whether,  and  by  what  rules, 1， 287-291. 
PROSECUTING  COUNSEL,    (See  Counsel.) 

Concerning  the,  full, 1, 278-294. 
PROSECUTING  OFFICER,    (See  Attobnet— Noixjb  Pbosbqui ― Special 

Ck>tmsEL.) 

Of  the,  full, 1, 278-294. 

Indorsement  of  indictment  hy,  full, 11, 702-704. 
Opening  hy,  to  the  jury,  full, H,  967-971. 
Nolle  prosequi  by,  full, II,  760  (2),  1387-1396. 

how  select,  i,  26;  what  should  be  the  qualifications  of, 1, 26;  of  what 
county,  after  change  of  venue, 1, 74  (3) ;  power  of,  to  proceed  by  in- 
formation, i, 141-144;  power  of,  over  arrest, 1, 193  (2)  ；  whether,  can 
be  counsel  for  prisoner, 1, 302;  attends  grand  Jury,  draws  indict- 
ments, &c.,  ii'  696;  not  amend  indictment, li,  711 (5)  ；  amend  in- 
formation, 11, 714  (1);  how  attends  grand  jury,  ii,  861 (5),  863;  de- 
termines when  to  bring  cause  to  trial,  ii,  950  h  (2);  trial  where 
there  is  no,  ii,  962  (5) ；  where  there  is,  ii,  964  (3);  whether,  must 
produce  as  witnesses  all  present,  li,  966  c  (3-5)  ；  power  of,  to 
sever  defendants  for  trial,  li,  1018  (3)  ；  admitting  accomplice  as  wit- 
ness, li,  1161 (3,  4)  ；  allowance  of  costs  to,  ii,  1319;  equity  will  not 
enjoin,  ii,  1414.  - 
PROSECUTING  OFFICER  PRO  TEM"  appointment  of,  il， 962  (5). 
PROSECUTION,    (See  Delay  in.) 

The  several  methods  of,  full, 1, 129  a-154. 

Peremptory  challenge  by  the,  full,  ii,  936-940. 

counsel  for,  II, 962  (5)-964. 
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PROSECUTION  OR  DEFENCE,  Juror's  connection 

qualifies, 11, 919  (1). 
PROSECUTOR,    (See  Private  Pbosecxjtob.) 

liabilities  aad  privileges  of, 11, 691,  692;  motion 1 
ment  or  information,  ii,  760;  connection  with  th 
to  be  juror,  ii,  919;  right  ot,  to  challenge  juror, 
party, 11, 1082;  "in  authority,"  for  confession, 
to  and  from,  ii,  1314. 
PROSECUTOR'S  NAME, 

Indorsement  of,  on  indictment,  full,  ii,  690-694. 
on  Indictment  for  keping  bawdy-house,  iii, 108  (2) 
PROSECUTOR'S  WIPE,  "In  authority,"  for  confession, 
PROSTITUTE,  PROSTITUTES, 

house  frequented  by,  as  evidence  of  being  bawdy-ho 
woman's  being,  in  rape,  iii,  965,  966,  968  (2). 
PROSTITUTION, 

conspiracy  to  procure  girl  to  elope  for,  iii,  215. 
PROVED,  whatever  to  be,  indictment  must  allege,  ii,  5 
PROVEN  FACTS,  counsel  state  only,  to  jury, 11, 975  (1 
"PROVIDED,"  how  indictment  on  statutory  words  follow 
PROVISO  AS  TO  PUNISHMENT,  what  the  Indictment 
639  (2). 

PROVOKING  CHALLENGE  TO  DUEL, 

offence  ot  iii,  310. 
PUBLIC, 

conspiracy  to  defraud  the,  iii,  243. 

how  allege  forgery  to  defraud  the,  iii,  420. 
PUBLIC  BUILDING,  • 

how  lay  ownership  of,  in  arson,  ill, 36  (1). 
PUBLIC  EXCITEMENT,  continuance  by  reason  of, 11, 95 
PUBLIC  MEETING,    (See  Disturbing.) 
PUBLIC  MORALS,  protecting,  from  corrupting  public  t 
959. 

PUBLIC  NUISANCE,    (See  Nuisance.) 

when  equity  will  enjoin,  ii,  1417  (2). 
PUBLIC  PLACE, 

In  indictment  for  affray,  iii, 19. 

whether  blasphemy  and  profaneness  must  be  in,  111, ： 
PUBLIC  POLICY, 

As  to  husband  and  wife  testifying,  full,  ii,  1151-1155 

interested  witness  admitted  from,  II, 1138  (2). 
PUBLIC  PROSECUTOR,    (See  Pbosecuting  Offices.) 
PUBLIC  REVENUE, 

conspiracy  against  the,  iii，  245. 
PUBLIC  TRIALS,  what  restraint  on  corrupting, II,  958 
PUBLIC  WAY,    (See  Wat.)  • 
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PUBLICATION,  forbidding  the,  of  comwUng  erldenca,  il, 958  (8). 

of  libel,  proof  of,  ill,  800. 
PUBLICITY,  of  trial,  meanlns  ol, 1 に 959. 
"PDBLISH." 

In  lDdl<Ameiit  for  Ubel,  III,  784  (4). 
PUNCTUATION,    (See  Quotation-Uabkb. ) 

In  Indictment, 1, 354. 
"PUNISHABLE  BT  LAW," 

in  Indictment  for  accualng  of  crime,  Hi,  1027  (  2). 
P0NI8HHBNT,    (Ste  Iinucniian^-SBNTEiTCK.) 

InHctment  Ottege  oD  stMnHoI  to  the,  toll,  I.  77-S8,  U,  688-642,  CTl.  STft- 
580. 

Sot,  wtthout  compming  aith  laa'i  forms,  full,  I,  S9>94. 

Vkat  and  how  the,  againtt  joint  defendant,  tnll, 11, 103 & -1037. 

prosecuting  officer  not  bind  court  as  to  the,  I,  2S7  (3)  ；  accuutlon  to 

contain  every  fact  esBentlal  to  the, 1, 32G  <2,  3)  ；  wben  charge  to  jury 

ibould  state  the, li,  980  (3)  ；  verdict  as  to  the,  li, lOU;  gravis  of. 

as  all«cte  new  trial, II, 1273;  whence  fine  as  &. If,  1300  (2);  record 

to  set  down  and  juaUfy  tbe, 11, 1347,  13B&. 
what  concerns  the,  alleged -In  Indictment,  ill, 48, 177,  665,  672. 
PURITY, 

Bou)  for  e，'en"a"  in  UMffvage  of  liHHcfntmf,  foil, 1, 340-369. 
PURPORT  CLAUSE, 

The,  in  indictment  for  forgery,  tnD,  111,  413-416. 
PURPORT  AND  EFFECT,  awrins  word,  by  the, 11, 660. 

"PUEPORTING," 

In  Indictment  for  forgery,  lit,  418  (2). 
PURPOSE,  PURPOSES,    (Sea  Intemt^Pbior  Pubpooz.) 

Presumptions  from  the  expressed,  full, II, 1108-1111. 

disclosure  of  the,  In  arrest, 1, 168. 
PURPOSE  OF  CONSPIRACY, 

' Alleoation  of,  full,  ill. 204  (4).  207-222. 
"PUHPOSELT,"  In  indictment  on  statute. 11, 613  (3). 
PURPRBSTUBE,  when  eoJolD, 11, 1417  (2). 
PURVIEW,  what,  of  statute,  and  how  tndlctment,  II,  834. 
"PUT  IN  PEAR," 

Id  Indictment  for  aesslut  to  rob,  Itl, 81. 
PUTTING  IN  FEAR, 

Alleging,  In  robbery,  Hi,  1006. 
PUTTING  OFF, 

proof  of,  counterfeit  coin,  HI,  260  (1). 

QUALIFICATIONS, 

Of  grani  jwrort,  full, II,  SB1-8G3. 
Of  vetit  jttrort,  full, 11, 900-930. 


"QUALIFIED  VOTER,"  not  duly  Bueclflc  Id  Indictment,  It,  627  (1). 
QUANTITY,  how  described  and  proved.  In  Indictment, 11, &TT-ST9. 
QUARREL. 

as  evidence  In  homicide,  HI,  630  (1). 
QUARRELING  AND  PIOHTING, 

proof  of,  tn  dlwrderlr  boaae.  111, S80  (2). 
QUARREiLSOlIE, 

deceaeed  befnft  ae  sridence  Id  homicide, lU,  613,  61S. 
QUASH, 

refusal  to,  to  compel  abatement  of  nuisance.  Hi,  872. 
QCABHINQ,    (See  Motiok  to  QuAfiH.) 

Inaictment,  law  and  practice  of,  full, 11, 767  0-774;  namely,  In  genoral, 

758-760;  as  gtep  in  defence,  761-765;  for  what  cames,  766-774. 
For  defect!  in  the  grand  furp's  finding,  full, II,  8S2. 
arrest  after,  f,  229  (2)  ；  for  miajoloder  of  counte, 1, 425  (1) ; for 
duplicity, 1, 442  (2)：  for  misjoinder  of  offences, 1, 463  (1);  to  com- 
pel election  of  coimts, 1, 4E5  (1) ； election  may  be  concnrrsnt  remedy 
with,  I,  461 (2);  not  of  intormaUan  when  amendable, 11, 71B  (S); 
not,  for  Insafllclener  ot  snnd  Jut's  erldsnce, 11, 86S  (2)  ；  by  Judge, 
of  bla  own  mothut,  ff, 1282  (2)  ；  may  be  of  writ  of  error, 11, 1371. 
QUEEN'S  COUNSEL,  In  BnKland.  as  caunsel  for  defendant,  I,  300. 
QUEEN'S  SBROBANT,  how,  employed  tor  Uie  defence,  I,  800. 
QUESTION, 

Petit  furor  having  potted  upon  the,  dteffNOM/tea,  full, 11, 911-91S, 

Improper,  object  to  promptlr, 1, 9S6 1. 
QUESTION  iWBUHINa  QUILT,  confession  In  answer  to.  It,  1228. 
QUESTION  OF  FACT,  presence  or  prlBOD«r  at  hearing  of,  i,  269  (1). 
QUESTION  OF  LAW,  dlstlDguiBhed  from  one  of  fact  as  to  presence  of 

prisoner,  I,  269  (1). 
"QUICK  WITH  CHILD,"  woman,  at  capital  sentence, 11, 1323  (2). 
QUOD  CUU,  introdnctoiT  matter  laid  under, 11, BG4  (4,  S),  556  (8). 
QUOTATION-HARKS,    (Se«  Pthctcatiok.) 

effect  of,  In  Indictment,  I,  338. 

BAILROAD  TRAIN, 

running  on  Sunday.  Ill,  818,  note. 
RAKES, 

proof  of,  frequenting  mvdy-home.  111, 112  (2), 116  (11. 
RAPE, 

Procedure  for,  full,  111,  947-979;  namely,  indictment,  94S-960  ；  evidence, 

961-974;  Questions  of  practice.  97B;  attempts,  976-a79. 
not  take  watch  In  arrest  for, 1, 210  (2)  ；  technk-al  word  in  indictment 
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RAPE ~ continued. 

surplusage,  ii,  479  (3)  ；  whether  "violently"  in  indictment  covers 
"with  force"  in  statute, 11, 613  (14)  ；  nolle  prosequi  of  the  higher 
charge  in, 11, 1391  (2),  1392. 
Indictment  against  participants  In,  111, 6  a. 
indictment  for  assault  intending,  iii,  SI  (2),  82. 
further  of  indictment  for  the  attempt,  iii，  91 (1). 
proof  of  intent  to  commit,  in  burglary,  iii, 149  (2). 
RAVISH,  word,  essential  in  indictment  for  rape,  i,  335,  iii,  953. 

how  lay  assault  with  Intent  to,  iii,  82. 
READING  AND  STUDY,  expert  witness  gives  result  of,  ii,  1180. 
READY  FOR  TRIAL,  when  cause  is,  Ii.  950  a  (4),  950  &  (3). 
REAL  DOUBT,  Is  not  reasonable  doubt,  ii,  1094  (2). 
REAL  ESTATE, 

indictment  for  larceny  of  things  which  are,  iii,  733,  734. 
REALTY,    (See  Pboperty.) 

allegation  of  offences  to  the,  ii，  584. 
REARREST,    (See  Abrest.) 

after  unlawful  arrest, 1, 162  (2)  ；  when  and  how,  lawful, i, 163  (2), 
196,  203;  after  forfeited  recognizance,  i,  263  a  (1) ； after  fraudulent 
bail, i,  263  a  (2);  power  of,  as  to  prisoner  at  large,  il, 1382;  how, 
ii,  1383. 

REABRESTED  PRISONER,  how  disposed  of, 11, 1384. 
REASON,  the  leading  rule  in  pleading, 1, 319  (3). 

"REASONABLE  CREATURE,"  whether.  In  homicide  indictment, 11, 615. 
REASONABLE  DOUBT,    (See  Bubden  of  Pboqf— Presumption. ) 
The  doctrine  of,  full,  ii,  1091-1095  a. 

whether  doctrine  of,  extends  to  proof  of  county,  i,  384  (2);  rule  of, 
before  grand  Jury,  I,  866，  867;  guilt  beyond, 11, 1075,  1076  (2),  1077. 

doctrine  of,  on  question  of  insanity,  iii,  671 et  seq. 
REASONABLE  SUSPICION,  what,  for  arrest  without  warrant.  I, 182  (1). 
REBUTTAL, 

By  aim,  full,  il,  1061-1068. 

Rule  for,  and  as  to  evidence  in,  full,  ii,  1069-1072. 

requiring  evidence  in,  not  shifts  burden  of  proof,  ii,  1050  (2). 
RECAPTURE  prisoner,  power  of  officer  to,  ii,  1383. 
RECEIPT, 

how  set  out,  In  forgery.  111,  411. 
RECEIVED, 

When  and  tohy  confession  is,  full,  ii,  1221-1240. 
RECEIVER,  indictment  against,  not  negative  conviction  of  thief,  il, 513 
(6). 

RECEIVING  COUNTERFEITS,  contrary  to  statute,  how  indictment,  il, 
633  (2). 

RECEIVING  AND  EXCLUDING  EVIDENCE,  the  practice  in,  ii,  966  a  <2). 
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RECEIVING  AND  LARCENY,  whether  Join, 1, 449  (7);  v< 

repugnant,  il, 1015a  (6). 
RBCEIVING  STOLEN  GOODS,    (See  Labcbny— Stoucn  Ck 
Procedure  /or,  fall,  ill, 979  a-991a;  namely,  for  acce, 
980;  indictment  for  substantive  offence,  981-988;  t 
991 a,  notes. 

where  indict,  i,  60  a  (2)  ；  improper  form  of  alleging, 1, 
Ing  counts  for,  and  larceny,  i，  449  (7);  rejecting  w 
ment  for,  as  surplusase, 11, 481 (3)  ；  needlessly  s ね 
thiet  ill, li,  483  (2);  "knowingly,"  In  indictment 1 
of  the  allegation  for,  ii,  656  (4);  Joint  defendants  in, 

possession  as  evidence  in,  ill, 747  (2),  988a,  989. 
RECBNT  POSSESSION, 

of  stolen  goods  in  evidence,  ill,  742. 
REGENT  STATUTE,  whether  special  allegation  of  time  in 1 
11, 622. 

RBCITAL,  how  allegation  by  way  of,  differs  from  direct  ctu 
RECITE  STATUTE,  whether,  how  when  til,  ii,  482  (1),  not 

whether, 11, 608,  809. 
RECOGNIZANCE,    (See  Bail.) 

Doctrine  of  the,  full, i'  264-264  e. 

discharging  prisoner  on  own,  i,  268;  as  form  of  bail,  i,  2 
suit  on, 1, 264  m;  effect  of  quashing  on,  il, 771 (1) ； ( 
fore  grand  Jury,  ii,  868  (3) ;  of  accomplice,  forfeited, 11 
RECORD,    (See  Clog  the >~ BimBE.) 

The,  full,  ii,  1340-1360;  namely,  in  general^  and  how  ma* 
particular  questions  as  to  form  and  contentB,  1347-136 

uses  of,  i,  4, 6;  no  walyer  of  what  leaves,  Imperfect, 1, 125  ( 
in  Latin ~ historical  view, 1, 340-342;  show  place  of  c 
(2);  amendments  in,  distinguished  from  indictment, 
defect  apparent  on,  or  not,  as  to  plea  in  abatement, 11 
former  proceedings,  in  autrefois  convict  or  acquit,  ii, 
816  (3)  ；  compelling,  to  shoV^  former  jeopardy, 11， 825.  8 
of  indictment,  il,  869  a  (3,  4);  no  allegation  contrary  t< 
888  (1);  motion  in  arrest,  based  on  matter  of,  ii,  888 
of  office  by  the,  ii,  1130  (2);  as  evidence, 11, 1133;  for 
of,  arrest  of  Judgment,  ii,  1285  (2)  ；  authorizes  capital 
1336;  writ  of  error  reaches  the,  ii， 1368,  1369. 

use  of,  on  trial  of  accessory,  ill, 12, 13  (1), 14. 

proving  cause  and  issue  by  the,  in  perjury,  ill, 933  t  (1). 
RECORD  OP  CONVICTION,  before  magistrate, 11, 722-725. 
RECORD  OF  COURT, 

setting  out  the,  In  perjury,  ill,  906-909,  911. 
RECORD  BVIDENCE, 

Ooncemino,  full, 11, 1132-1134. 
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RECORD  BEFORE  GRAND  JURY,  contradicting,  Ac., 11， 868  (3). 
RECORD  OP  VERDICT,    (See  Verdict.) 

Amending,  full, ii, 1013,  1014. 
RECORDED,  amend  verdict  before,  not  after, 11, 1013  (1). 
RECORDS  MUTILATED  OR  LOST, 

Doctrine  and  practice  of,  full,  ii,  1398-1400. 
RECREATION,  giving,  to  Jury,  ii,  997. 
REFERENCE,  how,  from  one  count  to  another,  i，  431. 
REFORMATORY  PRISON,  how  of, 11, 1388,  note. 
REFRESHMENTS,  permitting  jury  to  take,  ii,  997,  999  (2). 
REFUSAL  TO  ACCEPT  OFFICE, 

Procedure  for,  full,  ill,  820,  821. 
REFUSAL  TO  ARREST,  indictable, 1， 206  (1). 
REFUSAL  TO  QUASH'  not  bars  other  proceedings, 11, 774. 
REFUSAL  TO  TESTIFY, 

as  evidence  of  bawdy-house,  iii， 117  (3). 
REFUSING  TO  ASSIST  OFFICER,  crime  of,  i, 185  (1). 

how  indictment  lor,  ill,  896. 
REFUSING  OFFICE,  election,  in  indictment  for,  iii,  529  (4). 
REFUSING  TO  TESTIFY,  before  grand  jury,  how  proceed  for, 11, 869  (1). 
REFUSING  TO  TRY  INDICTMENT,  as  substitute  for  quashing,  ii,  769 
(1). 

REGISTER,    (See  Injumno.) 

REGULATIONS,    (See  Lbqislative  Rgqulations.) 

REHBARINGS,    (See  New  Trial.) 

The  methods  to,  full,  ii,  1263-1271. 

Principles  on  which,  are  grantedy  full,  ii,  1272-1281. 
REJECTED, 

When  and  why  confession  is,  full, 11, 1221-1240. 
RELATIONS  AND  CONDUCT, 

evidence  of,  in  aggravated  assault,  iii,  67  (6). 
RELATIONS  WITH  DECEASED, 

Defendant's,  as  evidence  in  homicide'  full,  iii,  628-630. 
RELATIONSHIP,  what,  disqualifies  Judge, 1, 314  (2);  as  disqualifying 

petit  juror,  ii,  901. 
RELATIVE  STRENGTH, 

of  parties,  evidence  in  homicide,  iii,  630  (2);  in  rape.  111,  970  (3). 
RELATIVES,  as  witnesses,  ii,  1140. 
RELEASE,  causes  of,  from  bail, i,  264  i. 
RELEASE  PRISONER,  comm れ ted  on  fine,  when,  ii,  1308. 
RELEVANT,    (See  Ibsexjevant  Evidence.) 

rebutting  testimony  must  be, 11, 1070  (1). 
RELIGIOUS  WORSHIP,    (See  Disturbing  MicETnra.) 
REMAIN  IN  COURT  for  new  proceedings,  requiring  prisoner  to,  after 
quashing, 1， 229  (2). 
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REPUTATION  OF  HOUSE, 

whether  admissible  in  proof  of  bawdy-house,  Ui, 113,  114' 118  (1). 
REPUTATION  OP  INDIVIDUAL, 

conspiracy  to  destroy,  ill,  215. 
REPUTE,  character  as  a  thing  of, 11, 1117. 

REQUEST  FOR  INSTRUCTIONS  from  Judge,  how,  11, 980  (8,  9). 
REQUISITION,  for  fugitive  from  Justice,  i,  222  (3);  arrest  of  fugitive  be- 
fore, i,  223  (2). 
RES  GESTAB, 

Doctrine  of  the,  full, U, 1083-1087. 

complaints  of  suffering  of  the,  ii, 1111;  proving  another  crime  when 
of  the,  ii,  1125  (2),  1127;  self-Berylng  declarations  of  the, 11, 1247 
(6)  ；  declarations  as  being  of  the, 11, 1248. 

in  assault  and  battery,  Hi,  68  (3). 

evidence  of  the,  In  homicide,  lii,  625,  626. 

importance  of,  in  homicide,  ill, 633  (2). 

explaining  posseBslon  of  stolen  goods,  of  the,  111,  746. 

proving  acts  of  the,  in  nuisance,  Ui,  877. 

in  evidence  of  rape,  lii,  963. 
RESCUE,  how  aver  time  of, 1, 392  (3),  404  (4). 
RESCUE,  PRISON  BREACH  AND  ESCAPE, 

Procedure  for,  full,  ill,  940-946;  namely,  escapes  suffered  bjf  o/fieer, 
941,  942;  prison  breaches  and  escapes  bp  prisoner,  943,  944;  refcvtft 
and  helps  to  escape  from  third  persons,  945,  946. 
"RESCUED,"  whether  necessary  in  indictment, 11, 502  (1). 
RESCUING  GOODS, 

indictment  for,  ill,  890. 
RESISTING  ARREST,    (See  Abbest— Offices. ) 

indictable,  i, 159  (1) ； how  officer  conduct  toward  one, 1, 160-162. 
RESISTING  OR  ASSAULTING  OFFICER, 

Procedure  for,  full,  lii,  881-895. 
RESISTING  PROCESS,    (See  Pbocess.) 

allegation  of  time  In,  i,  404  (3). 
RESPITE,  of  forfeited  recognizance,  i,  264  g;  sentence, 11, 1299;  of  woman 

sentenced  when  with  child, 11, 1323  (2). 
RESPONSIVE  to  isBue,  verdict  not,  ill, 11, 1005  (1). 
RESTITUTION. 

how  describe  lands  for,  iii,  375  (2)，  382. 

In  forcible-entry  proceedings,  Hi,  383. 
RESTITUTION  OF  PREMISES,  in  forcible  detainer,  how  allegation  for, 

1, 372  (3). 
RESTITUTION  OP  PROPERTY, 

obtained  by  ftilse  pretences,  whether,  Ui,  198. 
RESTITUTION  OF  STOLEN  GOODS, 

Procedure  for,  full,  111,  755-763. 

2026 


INDEX. 


RIV 


RESTRICTING  COUNSEL,    (See  Election.) 

RETAINER,  when  counsel  should  accept,  for  prisoner,  i,  309,  310. 

RETROSPECTIVE,  whether  statute  allowing  amendments  is,  i,  98. 

RETURN,  officer  must,  warrant,  i, 187  (3),  214  (2),  217,  218. 

RETURN  INTO  COURT,  Indictment,  by  grand  jury,  ii,  869a  (3). - 

RETURN  DAY,  no  arrest  after, 1, 187  (4). 

RETURN  ON  WARRANT, 

in  resisting  or  assaulting  officer,  ill, 892  (2). 
RETURNING,  recognizance,  how  of,  i'  264  e. 

RETURNS  OP  OFFICERS,  distinguished  from  record,  ii,  1341  (3). 
REVENGE, 

as  motive  for  homicide,  ill,  629,  note. 
REVENUE  STAMP, 

whether  aver,  In  indictment  for  forgery,  ill, 407  (5)，  408  (1). 
REVIEW,    (See  PEnxiow  of  Review.) 
REVISE,  sentence,  ii,  1298. 

REVOLT  AT  CRIME,  one  whose  feelings,  as  Juror, 11, 906  (3). 

REWABD  FOR  CONVICTION,  witness  entitled  to,  not  disqualified,  il, 

1138  (2). 
RHETORIC,    (See  Bad  Rhetoric.) 
RIGHT,    (See  WAmat.) 

Accused  may  avail  of  every,  full, i， 113-116. 

carries  with  It  remedy,  il, 818  (3),  827,  872  (3),  879. 

word,  in  indictment  for  cutting  off  the  ear, 11, 868. 
RIGHT  TO  COUNSEL,    (See  CoimsEL.) 

The  prisoner's,  full, i,  296-302. 
"RIGHT  HAND,"    (See  "Left.") 

In  Indictment  for  homicide,  ill, 515  (1). 
RIGHT,  LEFT. 

as  place  of  wound  in  homicide,  ill, 516  (3). 
RIGHT  OR  NOT,  ball  as  a,  i,  261 (3),  and  preceding  places. 
RIGHTLY  ACTING,  presumed  from  holding  office,  ii,  1131. 
RIGHTS  OP  DEFENCE,  largely  influence  Indictment,  ii,  517  (1). 

"RINGING  THE  CHANGES," 

charge  of  forgery  by,  ill, 460  (4). 

RIOT,    (See  Aftrat ~- Breach  of  Peace.) 
Procedure  for,  full,  lil，  992-1000. 

agreement  to  be  bound  by  verdict  In, 1, 126  (3)  ；  how  interfere  In, 
i, 166  (2，  3)；  how  officer  suppress,  i, 183  (4), 186  (1);  how  charge 
against  several,  ii,  464  (3);  whether  charged  as  done  unlawfully, 11, 
603;  whether  separate  trial  for, 11, 1023;  other  riots  not  evidence 
in,  ii,  1124  (1). 

charging  forcible  entry  and  detainer  as.  Hi,  371,  372. 

RIVER,  locality  of  crimes  committed  on,  i,  63  (1). 
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In  robbery,  ill,  1004  (2). 
ROBBBRT,    (See  I^uoekt.) 

Procedure  for,  full,  111,  1001-1008  a. 

goods  tak«n  to.  anotlrn  conoty,  where  Indict, 1, 60:  use  ot  "then  and 
there"  In  Indictment  tor,  i,  408  (  3)  ；  wbea  and  how  repeat  time  and 
Idftce  In,  1,408  (8),  409  (S) ;  pnot  of  thing  Inteoded  In, 11, 488  &  (4) ： 
Intwit  to  commit  a,  includes  intent  to  steal, 11, 488  e  ")  ；  alleiMion 
of  Talne  tn, li,  541;  allegation  Id,  where  thing  taken  In  unknown, 
11, G63  (3);  variance  from  value  alleged  in,  il, 679：  bow  special tw 
- diet  In, 11, 1006  <6);  vbBt 1b  of  the  res  gestae  In,  il.  1086  (3). 
Indictment  lor  asaault  vttb  Intent  to  rob,  ili,  84. 
describing  thing  taken  In  attempted.  111, 86. 
poBBCMlon  of  stolen  goada  aa  «vld«nce  In,  11，,， 747  (2). 
ROBBING  GRAVE, 

Indictment  lor,  til,  lOlt). 
ROBBINO  MAIL-BAQ, 

Indictment  for.  Ill, 773  (2). 
ROMAN  NUMERALS,    (See  Fioubes.) 

good.  In  Indictment, 1, 344. 
ROOM,  ROOMS,    (See  Jott  Room.) 

occupied  by  different  tenants,  In  arson,  111, 38. 
R0SE;WE:LL'S  case  stated,  I,  15-22. 
ROUT, 

procedure  tor.  111, 992  U). 
RULE,    (See  Undix  the  Rule.) 

combining  wltb  special  bets.  111, 68  (4). 
RUI^  OR  RULES  OP  COURT,  In  procedure,  I,  9, 10;  for  executlns  sen- 
tence, II, 1336. 
RULES  OP  EVIDENCE, 

Blatutorv  changeg  in,  full, II, 1088-1090. 
RULES  OF  PLEADING.  Benslble.  stable,  Indestructible,  i,  339. 
RUMOR,  opinion  of  snllt  from,  as  disqualifying  Juror,  il, 910  (3). 

SABBATH,    (See  Lokd's  Da*.) 

Bubatltnte  for  statutory  "Sunday,"  111. 816  (3t. 
SACHEVERBLL'S  CASE,  stated, 1, 20  (2). 
"SAID,"  In  Indictment^  retere  to  what,  it,  512. 
"SALE,"  whether  fn  a'erment  of,  add  price, 11, 514  (3). 
SALE  OP  INTOXICATING  LIQUORS,    (See  LiijuOMBlwa.) 
■■SAME,"  tn  Indictment,  refers  to  what, 11, 512. 
SAME  DAY,  with  iDdictment,  laying  offence  on, 1, 403  (  3). 
SAME  EVIDENCE,  which  proves  another  crime,  pertinent  to  the  one  In 


INDEX. 


SAME  QUESTION,  having  passed  upon,  disqualifies  Juror, 
"SAME  TIME," 

in  charge  of  pogsesBing  forgeries  with  Intent  to  pass, 
SANCTUARY,  plea  of,  declinatory,  U,  737. 
SANITY,    (See  Insanity.) 

Indictment  need  not  aver,  ii,  522  (1);  presumption  ol i 
1050  (1). 

SATISFIED  WITH  VERDICT,  no  new  trial  where  court  is 
SCANDALOUS  WORDS,  indictment  for,  how,  il, 530  (1). 
SCHOOL, 

Indictment  for  disturbing.  111,  291. 
SCHOOL  UNLICENSED,  indictment  for  setting  up,  il, 63 
SCIENTER, 

averring,  in  indictment  for  passing  counterfeit  coin, 11 

in  charge  of  extortion,  ill, 364  (2). 

averring  in  statutory  forgery,  lii,  451. 
SCIENTIFIC  BOOKS,    (See  Books.) 

whether  admissible,  and  how  use, li, 1180. 
SCILICET, 

In  pleading,  full, i,  406. 
SCIRE  FACIAS,  on  recognizance,  i,  264  m. 
SCOLD,    (See  Common  Scold.) 
SCOPE  OF  RECORD,  what  the,  il,  1347. 
SCRUPLES  OF  CONSCIENCE,  disqualifying  grand  Juror, , 
SEA,  blow  on,  death  on  land, 1, 51 (3). 
SEAL,  whether,  essential  to  warrant, 1, 187  (1), 222  (4),  22 
search-warrant  to  be  under, 1, 243;  no,  to  recognizai  ' 
want  of,  on  venire  fecias  to  grand  jury,  li,  882  (3). 

how  charge  instrument  under,  In  forgery,  Ul, 418  a  (3 
SEALED  VERDICT,  rendering,  ii, 1002  (2),  1003  (3). 
SEARCH-WARRANTS.    ( See  Wabbant) 

How  serve,  full, 1, 208,  209. 

Doctrine  of,  full, 1， 240-246. 

breaking  doors  under,  i， 196;  disposal  of  goods  and  pei 
1, 218. 

SECOND  APPLICATION,  for  bail,  after  refusal, i，  263  (1) ; 

cation  pending, 1, 263  (2). 
SECOND  ARRAIGNMENT,  no,  II, 730a  (2). 

SECOND  ARREST,    (See  Ashest.) 
when,  i，  263  a. 

SECOND  DEGREE, 

note  indictment  for  murder  in,  full,  iii,  561-589. 

SECOND-DEGREE  PRINCIPAL, 

Indictment  against,  iii,  3,  5，  6,  59  (1). 
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SECOND-HAND  COFFIN, 

value  of,  lit,  751 (6). 
SECOND  INDICTMENT,  how  grand  Jury  find, 11, 709;  on  old  evidence, 

li,  870  (1);  after  bill  ignored, 11, 870  (2). 
"SECOND  INQUEST,"  meaning  petit  Jurors,  how  formerly, 1, 362-364. 
SECOND  JEOPARDY,    (See  Fobmeb  Jbofardt ~> Jbcnpabdy.) 

how  Indictment  to  be  foundation  for  plea  of,  li,  543,  544;  parol  proof 
of, 11, 644;  nolle  prosequi  as  bar  of,  ii， 1394,  1395;  habeas  corpus  not 

•   remedy  for,  ii, 1410  (2). 
SECOND  OFFENCE,  short  allegation  of, 1, 101 (2), 11. 542. 
SECOND  PREGNANCY,  effect  on  sentence  of  mother, 11, 1323  (2). 
SECOND  PROSECUTION,    (See  Fobmeb  Jbopabdt 一 Jeopabdt.) 

How  indictment  framed  to  protect  from,  full, 11， 543,  644. 
SECONDARY  EVIDENCE, 

in  proof  of  instrument  lost  or  destroyed,  lii,  434. 
SECONDS, 

declarations  of,  in  challenge  to  duel,  ill, 308  (1);  as  witnesses,  ii,  308 
(2). 

SECRECY,  before  grand  jury,  il, 857,  858. 
SECURITY  for  fine,  whether  enforceable,  il,  1303  (2). 
"SEDUCED  BY  DEVIL," 

unnecessary  in  allegation,  ill, 503  (1). 
SEDUCER, 

evidence  against  husband  for  attempt  to  kill  the,  ill, 95. 
SEDUCING  FROM  ALLEGIANCE, 

Indictment  for,  ill, 76  (1). 
SEDUCTION,  presumption  of  chastity  in,  il,  1106  (2). 
SEEING,  effect  of  not,  as  contradicting,  ii,  1071  (2). 
SEEN, 

averring,  in  exposure  of  person,  iil,  352. 
SEISIN,  I 

presumed  from  possession,  lli,  384. 
SEIZING  GOODS,    (See  Search-wabkants. ) 

In  making  arrest,  full, i,  210-212. 

of  corporation,  to  compel  appearance,  ii,  950a  (3). 
SELECTING  COUNT,  for  the  trial, 1, 456  (2). 
SELF,  how  plead  dilatory  fact  known  only  to, 1, 328. 
SELF-DEFENCE. 

character  and  declarations  of  deceased  on  issue  of,  ill, 612  et  seq. 
SELF-MOVED,  court  arresting  judgment, 11, 1283. 
SELiF-PROMPTED  HOPE,  effect  of,  on  confesalon, 11， 1235. 
SELF-SERVING  DECLARATIONS,  when  admissible  in  evidence, 11 1247 

(5).  ' 
SELLING  DISEASED  MEAT,  • 

procedure  for,  ill, 868  (4). 
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BSLLINQ  LIQUOR  TO  DRUNKARD,  how  Indictment  for, 1, 438  (2). 
SGLLINO  BY  UNLAWFUL  MBASURE,  how  Indictment  for. 11， 577. 

And  me  111,  1B8-161. 
8SNI0R,    (Sm  Old  Ase.) 

In  same  of  person,  II,  687  (1). 
SENTENCE,    (Bee  Jodombht ~ PuniaumNT.) 

Preaence  of  prisoner  at,  full, 1, in. 

Between  verdict  and,  full,  276,  277. 

What  information  Indictment  oivet  at  to,  full, 11, 638-642. 
The,  offoifitt  foint  aefendantt.  full.  11, 1035-1M7. 

The,  foil, U, 1289-1334;  namely,  aenent,  1391-1S99;  fine  oniiU  inci- 
d«Htt,  1300-1309;  corporal  jmniahment  and  itt Incidentt,  131MS12: 
coaU,  UlMSSl;  pregnancy  of  female  pritiMer  at,  1322>1324;  more 
couhU,  offmcei,  do.,  titan  one,  132S-1334. 

BxeoMon  Of  the,  tall,  It,  138E-1339. 

5010,  after  escape  of  pritoner,  full, 11, 1382-1386. 

mitigating  or  aggravating,  i,  43  (1);  what  officer  to  execute,  after 
diange  of  venue,  i,  74  (4);  waiver  of  time  of,  i, 126  (2) ；  ball  to 
sick  persOD  awaiting, 1, 263  (1);  ball  after, 1, 264  (1);  on  plurality 
of  count!,  how, 1, 428;  how  dnpllcltr  viewed  &t  the, 1, 443  <6);  on 
guilty  ot  telonlM  Joined  In  indictment,  I,  4 GO  (2)  ；  mlademeanorB, 

I,  158  (2)  and  note;  on  counts  requiring  different  pnnlBhrnente, 1, 
463  (1);  not  set  out  the,  in  pleadlns  former  Jeopardy, 11, 815;  on 
several  cotiiits,  what, 11, 1014  <2);  on  good  and  bad  counts,  II, 1015 
(4):  on  more  counts  than  one, 11, 1015  a;  whether  render,  on  fa<^ 
agreed, II, 1264  a  (4):  to  appear  In  tbe  record, 11, 1347;  writ  of 
error  reaches  the, 11, 1368;  writ  of  error  to  reverse  or  correct  tbe, 

II,  1372,  1373;  certiorari,  whether  before  or  after, 11, 1877  (2,  3): 
how,  after  escape  and  rearrest, II, 1384;  nolle  proseanl  before  or 
after,  tl, 1394,  1396;  nolle  proBCqul  to  enable  court  to  pronounce 
lighter, 11, 1396;  habeas  corpus  wlU  not  tree  tram  too  long  or  un- 
authorized, II, 1410  (2). 

how  the,  Is  burglary.  111,  144. 

not,  of  Inaane  prisoner,  iU,  M6  (2),  note. 

In  nulBSnce,  fli,  870  et  oeq. 

In  npe.  UI.  976  (4>. 
SEPARABLE  PARTS  ot  record,  on  writ  of  error, 11, 1372,  1878. 
SBtPARAUTBR. 

Indictnmt,  foil, 11， 473-476. 

In  Indictment  tor  keeping  baw む' house,  111,  110. 

charging.  In  recehring  stolen  goods.  111, 888  (1). 
8BPARATB,  wben  Juror  flbould  sot,  from  panel.  It,  994  (2)  ；  by  permls- 
Blon  of  conrt, 11. W4  (3); 曹 hen  court  mar  permit,  II,  996,  996： 
wbetber  Jnir,         dellberftUiig,  II,  998a  (S). 
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SEPARATE  COUNTS,  why  employ,  i,  422  (2);  may  be  quashed, 11, 764; 
when  sentence  on,  separate,  ii, 1327  (1);  nolle  prosequi  to, 11， 1391, 
1392. 

not  required  In  charging  different  degrees  in  assault,  Ui,  63  (3). 
SEPARATE  CRIMES, 

How  prosecute,  in  one  indictment^  fall, li,  473-476. 
SBPARATE  ESTATE, 

of  wife,  how  lay  in  indictment.  111,  726. 
SEPARATE  FAMILIES, 

occupancy  by,  In  arson,  iii,  38. 

occupancy  by,  in  burglary,  Ui, 138  (7). 
SEPARATE  OFFENCE,  each  count  charges  a,  on  face  of  indictment,  i, 
426. 

SEPARATE  TRANSACTIONS,  Joinder  of,  in  indictment,  i,  448,  449  (2); 

restricting  evidence,  in,  i,  449  (2). 
SEPARATE  TRIALS,    (See  Joint.) 

Of  joint  defendants,  fall, U， 1018-1026. 

on  the  several  counts, 1, 425  (1) ； on  different  counts  for  one  or  more 
transactions,  i,  455  (2),  458  (3)  ；  on  separate  indictments, 11, 1041， 
1045. 

in  conspiracy,  lii,  225,  239.  * 
SEPARATING  WITNESSES, 

At  trial,  doctHne  of,  full,  li,  118S-1193  a. 
SEPULTURE, 

Procedure  for  viotaiions  of,  full,  Ml,  1009-1012. 
SERIES  OF  ACTS,  repetitions  of  time  and  place  in  alleging, 1, 412. 
SERIES  OF  TRANSACTIONS, 

as  evidence  in  homicide,  lii,  625  and  note. 
SERIOUS  OFFENCE,  quashing  In  a,  ii,  769  (2). 
SERVANT. 

premises  wrongfully  occupied  by,  how  allegation  in  arson,  lii,  37 
(1, 2). 

whether  ownership  in  burglary  to  be  laid  in,  or  master,  iii, 138  (2). 

forcible  entry  by,  allegation  of,  iii,  387  (1). 

how  lay  ownerehlp  of  things  stolen  from,  iii,  722  (2). 

restitution  of  goods  stolen  from,  iii,  761 (1). 

procedure  for  larceny  by,  from  master,  ill,  775,  776. 

SERVANT'S  OCCUPANCY, 

is  master's,  in  arson,  iii,  37  (2). 

SERVE  WARRANT,  who  may,  of  arrest, 1, 189. 

"SET  FIRE  TO,"  "BURN," 

In  Indictment  tor  arson  il, 613  (2),  iii,  46,  47. 

SEVERAL,  how  serve  warrant  of  arrest  addressed  to,  i,  206  (2);  trial 
where  offence  is,  ii,  1041. 
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Juror  who  has  tried  one  of,  mar  try  RUoOier, II.  813  (8). 
SBVBRAL  FAMILIBS, 

premlBM  occupied  by,  how  the  aUegsUon  In  anon,  HI, S8. 

in  burglary,  lU. 138  (7). 
SEVERAL  AND  JOINT,  bail  as  to,  I,  264  d. 
8BIVE!RALTT  OP  O^VNHRSHIP, 

how  U7> In  larceny.  Ill, 723  <2). 
"SEVERALLY," 

cbarglng  aaa&ult  aa  made.  Hi,  61. 
SSTVERANCB  of  defendants,  by  change  of  Tenn*  or  oontlnoajic*,  U, 

1023  a;  to  rwtrtct  Beremptory  challenses, 11, 102M081. 
SBVXBANCB  AND  SEPARATE  TRIALS, 

Of  ioint  iefeHOam,  full,  U, lOW-1036. 
BEX,  TkrUnce  la  j^oof      U,  488  (fi)  ；  pnmmed  from  elotbw  worn,  u, 
1087  (4). 

of  ponon  BlBln,  not  arer  In  homicide,  ill, 507  (1). 

vbetliw  Knr,  In  rape,  U"  963. 
SHEETS  FKINTBD, 

bound  booka  aM  not.  Ill,  SM. 
SHERIFF,    (See  Abmlbt — Constablx — Oincr*.) 

WHen  arreit  bv,  vHthOiU  learraitt,  toll, i, 181-184. 

Mrl7  <rfBc«  ot 1, lis  (1) : power  ot,  to  take  tall, 1, 251 (1). 

procedure  agalaat,  by  Indictment  for  false  return.  III, 818 ひ >■ 
SHIP,  irroof  ot  natlonalltr  of. 1， 381 (6). 
"SHOOT,"    (Soe  Uaucioqb  BHoonKa.) 

whra  eantrmlmt  for  "shoot  at,"  U,  613  (9). 
-SHOOTING"  wurtbn,  kow  Indictment  tw,  U,  6»  (S),  note. 

with  Intent  to  murder,  lil.  SE8,  SSI. 
SHOP, 

how  lay  burglaiT  In,  a,  lil,  1S6. 
SHOP-BREAKINQ, 

pMieBslon  of  stolen  goods  u  eTldence  In,  111, 747  (2). 
SHOW  CAUSE,  Drisoner'a  rmence  on  rule  to, 1, 277  (2). 
SHOW  WAJUUNT,  wbeo.  In  ■rrest.  I,  191. 
BICK,    (S«e  NKZSSABns.) 

Ml  to  a  d«fHidant, l, 8B3  (1),  259;  prisoner  taton,  dnrins  trial,  bow 
proceed, 1, 374：  one,  excused  from  grand  Jury,  U,  853  (1>;  Juror 
becoming,  II, 948;  wltnesB,  ground  tor  continuance, 11, 951 a  (2). 
BIGNATDRB, 

Indictment  tor  obtaining  Uie,  by  false  pretenc«fl,  llf, 178  (4). 
tffoot  of.  111,  48M82  c. 
SIONATUIUB  BT llARK, 

haw.  In  Indictment  tor  torgeir.  Ill, 407  (4). 


SIGNED,  information  must  be.  II. 713  (2). 

word,  In  indictment  for  forgery,  111, *17  (2). 
SIGNS  AND  PICTITRES. 

procedure  for  libel  by,  III,  794  a-79S. 
SILENCE,    (See  Pboclamatios  of.) 

waWer  of  object!  on  able  verdict  by,  H, 1004  (！ ), 
SILENCE  UNDER  ACCUSATION,  as  evidence. 11. 12B4. 
SIMILITER,  the,  whether  In  record, 11. 1364  (3). 
SIMPLE  AND  AGGRAVATED  ASSAULT, 

GhargltLg,  together,  lit,  63  a. 
SIMPLE  LARCENY,    (See  Lakcent.I 

dietlngntabed  from  compound,  as  to  where  indict,  i.  GO. 
SIMILITUDE, 

proof  of,  in  pasBlng  counterfeit  roln.  ill,  260  [3), 
SIMULTANEOUSLY,  ImprlBOnmeDU  executed, II, 1310  (3),  J327  (： 
SINGLE  COUNT,    <See  Separate  Codsts,) 

SINGULAR  NUMBER,  whether  aufflces  for  plural.  In  Indictment.  I 
SIT  IN  PRIVATE,    (See  I*aiTATE.) 

how  far,  grand  Jury,  ii.  861 (4-G). 
SIT  OR  STAND,  whether  prisoner,  during  trial,  II,  9S2  a-&54,  SS6. 
"SITUATE,"  In  Indictment,  effect  od  proof,  I.  371. 

Id  indictment  for  burglary.  Ill, 135  (1), 
■■SITUATED," 

In  bawdy-house  Indictment,  Iff,  111. 


SLANDER,  ol  mayor,  general  charse  not  BUfflcIent.  It.  530  (1) 

juror,  ftc,  wiineBa  ，n  action  of,  ii,  B5T,  858  (1). 
8LANDER  AND  LIBEL, 

Procedure  for,  full,  111,  781-81 1; namely,  indictment  peneraUi/ 
libelling  indivtduais.  783-794；  indictment  apeciallji  os  to  other 
7S4  0-798;  the  evidence.  799-804:  flUM"on，  of  practice,  SOW 
oral  tcords,  807-811. 
SLANDERING  MAGISTRATE. 

by  oral  words,  Indictment,  111.  807. 
SLAVE,    (See  Negroes.) 

Id  what  county  prosecute  enticing, 1. 53  (41.  note. 
SLBEP.    (See  Asisep  Dubikq  Tbi jl. I 

confession  In,  It.  1230. 
SUTTINQ  THE  NOSE, 

procedure  for.  Hi,  855  (2)  et  Beq. 
SMALL  THINGS,  law  not  regards.  H. 1276  (1). 
SOCIETY  OR  MEMBERS, 

indictment  for  disturbing  meeting  of,  111, 293  (1). 
SODOMY. 

Procedure  for,  full,  111,  lOlMOlS  a. 
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SPECIAL  PRESUMPTIONS,    (See  Bubden    of    Pboop— Pbesumptiow— 

Reasonable  Doubt.) 
Some,  full, il, 1102-1131;  namely,  of  innocence,  1103-1106;  from  motive, 
1107;  expressed  feelings  and  purposes,  1108-1111;  character  of  de- 
fendant, 1112-1119;  defendant  having  committed  another  crime,  1120- - 
1129;  official  conduct  and  duty,  1130,  1131. 
SPECIAL  TERMS  of  recognizance, 1, 264  /. 
SPECIAL  VERDICT, 

Procedure  as  to,  full, ii, 1006-1008. 
whether  in  wr れ ing, li, 1002. 
•in  conspiracy,  ill,  238. 
in  disorderly  house,  ill,  283. 
in  forcible  trespass,  ili,  395  (2). 
in  uttering  forgery,  lii,  486  (1). 
in  libel, 出， 806  (2). 
in  treason,  lii,  1040. 
SPECIES  OF  THINGS,  when  and  how  allege, li，  568;  on  a  statute  men- 
tioning only  the  genus,  li,  616,  619,  620. 
SPECIFIC, 

ffoiD  far  indictment  must  be,  full, i, 108  (1), 32 &  (6), 11, 493  et  seq., 
526-531. 

search-warrant  to  be,  i,  242  (1);  indictment  must  be,  though  statute 

general, li，  619,  620，  624. 
SPECIFIC  AND  DISTINCT,  pleadings  to  be, 1, 323  (2)，  325  (6). 
SPECTATORS,  before  magistrate,  li,  726;  to  be  admitted  at  trials, 11, 957, 

958. 

SPEEDY  TRIAL, 

Right  to,  full, H,  951 <^951 /• 
SPELLING,    (See  Clerical  Ebbobs.) 

bad,  effect  in  indictment,  i,  354,  357, 11, 688. 
SPENT  WARRANT,  arrest  on.  I, 187  (4). 

"SPIES  AND  INFORMERS,"  as  witnesses  to  liquor-Belling,  ii,  1174. 
SPIRITUAL  HOPE  OR  FEAR,  effect  of,  on  confession,  ii,  1225. 
"SPIRITUOUS  LIQUORS,"    (See  Liquob-sellinq.) 

though  in  statute  not  adequate  in  Indictment, 11, 624  (2);  effect  of 
drinking,  by  Jury, 11, 999  (2). 
SPOKEN  WORDS,    (See  Words.) 

How  allege,  full,  Ii,  559-563. 
STABBING,  , 

form  of  Indictment  for  murder  by  ill' 541 (1). 

with  Intent  to  murder,  lii,  654. 

STALLION  AND  MARE  IN  PUBLIC  VIEW, 
indictment  for,  Hi,  869  (2). 

STAND,  whether  prisoner  to,  at  trial, U,  956. 
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STAND  COMMITTED,  order  to,  till  fine  is  paid, 11, 1301.  1302;  till  costs, 
U, 1821. 

order  to,  In  compelling  abatement  of  nuisance,  111, 871 (1). 

STANDING  ASIDE  JURORS,  practice  of,  ii,  938,  939. 

STANDING  JACK,  ' 
for  mares,  procedure  for  nuisance  of,  ill, 869  (2). 

STANDING  MUTE,  at  arraignment,  ii,  733  a. 

STARVING, 

How  charge  murder  by,  full,  ill,  557,  559. 

STATE,  STATES,    (See  In  Name  of.) 

Crimes  against  the,  where  prosecuted^  full, i,  49-63. 
Rights  and  duties  of  the,  as  to  fugitives,  full, i，  219-223  &. 
Peremptory  challenge  by  the,  full,  ii,  936-940. 

Procedure  for  goods  stolen  in  one,  and  carried  into  another,  full,  iii, 
727-729. 

informations  by  attorney  for, 1, 142,  144;  no  jurisdiction  over  foreign 
fugitives  from  justice,  i,  224  (2);  whether  and  how  allege, 1, 383; 
whether  bound  by  national  Constitution  as  to  Jury  trial, il, 891： 
right  of  the,  to  challenge  Jurors,  ii,  933  (1) ； as  to  peremptory  chal- 
lenge of  juror,  ii,  940;  whether  continuance  by,  of  right, li,  951 
(3)  ；  burden  of  proof  on  the,  never  shifts, 11, 1049-1051;  no  confes- 
sions by  the,  ii， 1082  (1) ; is  plaintiff  in  criminal  cases'  li,  1082  (1); 
whether  new  trial  on  application  of，  ii， 1272;  whether,  pays  costs, 
ii,  1315;  whether,  brings  error,  ii,  1363  (2)  ；  enjoining  nuisance  on 
prayer  of,  li,  1417  (2). 

whether  set  out  the,  in  indictment  for  forging  bank-bill,  ill, 409  (2). 

how  allege  forgery  to  defraud  the,  iii,  421.  • 

STATE'S  ATTORNEY,    (See  Prosecuting  Officer.) 

STATE  AUTHORITY,  arrest  of  fugitives  from  justice  under, 1, 223. 

STATE  COURTS,  some  judgments  of,  reviewed  by  writ  of  error  in  na- 
tional, il,  1365. 

STATE'S  EVIDENCE,    (See  Accomplice.) 

STATE  OP  FEELING,    (See  Feelings.) 

not  show,  by  dying  declaration,  li,  1207  (2). 

STATE  LAWS,  as  to  fugitives  from  justice, 1， 221 et  seq. 

STATE  OFFICER,  United  States  not  compel, 1， 221 (2). 

STATEMENT  by  one  wounded,  when  of  the  res  gestae,  il,  1086  (2);  in 
other  cases,  li,  1087. 

STATEMENT  BY  PRISONER,  In  defence,  ii,  962  (4),  969  (3);  as  evidence, 
1, 1261  (1). 

STATES  AND  UNITED  STATES,  habeas  corpus  as  between,  ii,  1411, 
note. 
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STATUTE,  STATUTES,    (See  Amendment— Clause— Exception— Indict- 
ment ON.) 

How  cUstinguish  whether  indictment  should  he  on,  and  how  dravm, 

full, II.  593-642. 
Procedure  on,  in  forgery,  full,  ill,  437-444. 
Procedure  on,  for  keeping  gaming-house,  full,  ili,  490-494. 
Indictment  for  larceny  upon,  full,  iil,  730-738. 
Indictment  on,  for  perfury,  full,  iii,  925,  926. 

regulation  of  procedure  by,  i，  8;  changing  locality  of  indictment  by, 
1, 50  (3),  59  (2),  note,  62,  63,  65，  76  (2)  ；  effect  of  court  overlooking 
a,  i, 100a  (4),  note,  par.  5; limiting  methods  of  defence,  effect  of, 
1, 113,  114，  767;  Interpreted  by  constitution, 1, 114;  may  change 
remedy,  not  right,  i, 115;  waiver  of  right  under,  f, 118;  right  of 
arrest  modified  and  enlarged  by,  i, 172, 180，  184;  creating  conservator 
of  peace,  authorizes  arrests  by  him,  i, 181 (1);  Sunday  arrests 
regulated  by, 1, 207  (2);  the,  modifying  criminal  pleading, 1, 322 
(2),  339  (2)  ；  words  of,  in  indictment  on,  i,  335;  giving  new  meaning 
to  word,  how  indictment,  i,  358;  disjunctlTe  clauses'  how  draw  In- 
dictment on,  i,  434-436, 11, .586;  aggravations  abore  statutory  terms* 
surplusage,  U,  479;  reciting,  needlessly,  erroneously,  ii,  482  (2),  note; 
how  allege  the  statutory  Intent,  ii,  521-526;  duplicity  in  indictments 
on,  ii,  587;  forbidding  charge  to  jury  on  facts, li,  979  (2) ;  Jury  tak- 
ing, when  retiring  to  deliberate,  il, 982  a;  interested  witness  ad- 
mitted under,  ii， 1138  (2);  extending  the  witness  capacity  of  hus- 
band and  wife, 11, 1152;  giving  State  rehearings,  how  construed,  ii, 
1272;  modifying  form  of  record,  ii,  1360. 

expanding  allegation  beyond  words  of,  in  nuisance,  lii,  868  (3,  4). 
STATUTE  AND  CONSTITUTION,  Interpreted  together,  li,  894  (3). 
STATUTE  DIRECTORY  OR  MANDATORY,  as  to  indorsement  of  indict- 
ment by  prosecutor,  li,  692;  as  to  indorsement  by  grand  jury,  li,  700. 
STATUTE  OP  FRAUDS,  recognizance  not  within,  i，  264  (2). 
STATUTE  OF  LIMITATIONS,    (See  Limitations.) 

allegation  of  time  showing  bar  or  not, 1, 405;  Indictment  on  statute 
need  not  negative,  ii,  638  (2). 

how  plead,  ii,  799  (5). 
STATUTES,  ENGLISH,  ―  cited, 一 

Magna  Charta,  29,  — i, 100a  (2). 

Statute  of  Gloucester,  c.  9, 一 1, 365  (2)  and  note. 

Westm.,  2  (13  Edw. 1) stat. 1， c.  31, ― 11, 1265  (2). 

Westm.,  2  (13  Edw. 1), c.  34,  A.  D. 1285, —  出， 950,  953,  958. 

Westm.,  2,  c.  38,  —  U,  853  (1), 922  (1). 

33  Edw. 1， Stat.  4,  — il,  936  (2),  938,  note,  939. 

1 Edw.  3,  c. 14,  ―  ill,  155. 

1 Edw.  3，  c. 16, 一  1, 174. 

20  Edw.  3,  c.  4, 一  lii,  155,  note. 
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STATUTES,  ENGLISH— continued. 
26  Edw.  3,  Btat  5,  c.  2'  —  ill,  251. 
25  Edw.  3,  Btat  6,  c.  3,.— 11, 911 (2). 
28  Edw.  Z,  c 13,  §  2,  — il, 927. 
84  Edw.  3,  c. 1,-1,  178. 
86  Bdw.  3,  Btat. 1, c. 15， 一 i,  341 (3). 
1 Rich.  2,  c  4,  —  iii,  155,  note. 
6  Rich.  2,  Btat* 1, c. も  一 ill,  374. 
13  Rich.  2,  —  i，  51 (3),  note. 
16  Rich.  2,  c.  2, — 1, 160,  ill, 387  (2),  note. 
13  Hen.  4,  c  7,-1,  150. 
1 Hen.  5,  c.  5  (AddiUouB),~-il,  672-674. 
8  Hen.  6,  c  9, ― 111,  377,  383,  387  (2),  note. 
8  Hen.  6,  c.  29, 一  11, 927,  note. 
8  Hen.  7,  c.  2, —  1, 54  (2), 11, 523  (1),  note. 
21 Hen.  8,  c. 11， 一 111,  756,  759,  760,  762  (1). 

22  Hen.  8,  c 14,  §  6,  — ii,  941. 

23  Hen.  8,  c. 1, § 1,— iii,  561,  note. 

28  Hen.  8,  c. 1, §  3,  —  iii,  498-502,  540,  541 (1),  544, 

562-665,  572. 
25  Hen.  8,  c.  6,  —  iii,  1014,  1016. 
28  Hen.  8, —  1, 51 (3),  note. 
32  Hen.  8,  c.  3, — 11, 941. 

32  Hen.  8，  c.  9, 一  111,  155,  note. 

33  Hen.  8，  c.  23,  §  3,  —  U,  941. 

37  Hen.  8,  c.  8,  —  ii,  502  (1), 648  (3)  and  note. 

1 Edw.  6,  c. 12,  § 10,  ―  ill, 545  and  note,  548,  561 (： 

1 Edw.  6，  c. 12,  §  22,  —  iii,  1037. 

2  ft  3  Edw.  6,  c.  24, ― i,  51 (3),  note,  62，  iii,  534. 

2  ft  3  Edw.  6,  c.  24,  §  2,  — i.  52  (1). 

2  ft  3  Edw.  6,  c.  24,  §  4， 一  1, 58  (1, 3). 

5  ft  6  Edw.  6，  c. 11, § 12,  一  Hi,  1037,  note. 

16  2  Phil,  ft  M"  c. 10, —  II,  941. 

1ft  2  Phil,  ft  M.,  c, 10,  §  7， 一  il, 928  (2). 

16  2  Phil,  ft  M.,  c. 10,  § 11,  一 iii,  1037,  note. 

16  2  Phil,  ft  M.,  c. 13,  $S  4，  5  —  ii,  1198. 

2  ft  3  Phil,  ft  M.,  c. 10, 一  li, 1198. 

4  ft  5  Phil,  ft  M.,  c.  8,  — ii,  557  (1). 

5  Ellz.  c.  9, 一  lil,  922. 

5  Eliz,  c, 14， 一 il, 924  (1). 

1 Jac. 1, c. 11, —— I,  62,  note. 

21 Jac. 1， c. 15, ― ill,  375-377,  383，  387  (2),  note. 

21 Jac. 1, c.  27, ― li，  596,  note. 

21 Jac. 1, c.  28,  ii,  737,  note. 

16  ft 17  Car.  2,  c.  8,  § 1, ― 11, 705  (3). 
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STATUTES,  ENGLISH— oontiiMted. 

22  ft  23  Car.  2,  c. 1,  一 iii，  855  (2)  and  note. 
29  Car.  2,  c  7,  §  6,-1, 207  (2),  ill,  814. 

4  ft  6  WUl.  ft  M.,  c.  8,  —  U, 1157. 
4  ft  6  WUL  ft  M"  c 18,  —  i, 143. 

6  ft  7  Will. 3,  c 17, 一  11， 1157. 

7  Wm.  3,  c.  3,  — ill,  1037. 

7  Will. 3,  c.  3，  S  2,  —  ill,  1037,  note. 

8  ft  9  WllL  3，  c.  26，  § 1,— Hi,  270  (1). 

8  ft  9  WUL  3,  c.  26,  §  6. ― 11, 638  (2),  note,  ill, 260  (2). 
10  ft 11 Will. 3,  c  23, — 11， 1157. 

4  Anne,  c. 16,  §  4,— li,  748. 

4  Anne,  c. 16,  § 11, ― li,  757  (2). 

5  Anne,  c.  31 一 11, 1157. 

9  Geo. 1, c.  22,-111, 84  (2)，  note. 
2  Geo.  2,  c.  25, ― 111, 439  (2).  • 
4  Geo.  2,  c  26,  —  i，  343  (1). 

6  Geo.  2,  c. 14,  §  5,  —  i,  343  (1). 

16  Geo.  2,  c  28 ― 111, 260  (1), 460  (4). 

23  Geo.  2,  c 11. §§ 1, 2, ― ill,  907,  908,  910a  (2),  914  (1),  915. 
23  Geo.  2，  c 11, §§  20,  21, ― Hi,  907  note. 

29  Geo.  2，  c.  SO, ― 11, 1157. 

80  Geo.  2,  c.  24,  § 1， 一 iil，  168, 172  (1). 

7  Geo.  3,  c.  50,  § 1,-1, 397  (1),  note. 

17  Geo.  3,  c  26,  §  7, ― 11, 680  (2). 
37  Geo.  3，  c.  70 ― 111, 76  (1). 

39  Geo.  3,  —  iii,  316. 

39  Geo.  3,  c.  85, ― iii,  322,  328  (2),  323a  (2). 
43  Geo.  3,  c.  58.  ―  ii,  521 (2),  note. 
48  Geo.  3,  c. 129，  §  2, ― 11. 639  (7),  note. 
52  Geo.  3，  c.  64,  § 1, ― 111. 172  (1). 
56  Geo.  3,  c.  73,  ―  iii,  724.  note. 
6  Geo.  4,  c.  50,  § 13,  一  I,  368-370. 

6  Geo.  4,  c.  50,  §  29,  —  ii,  938,  note. 

7  Geo.  4,  c.  46,  一  ill, 425  6,  note. 

7  Geo.  4'  c.  64，  §§  2-5,  ―  il, 1199  (2),  note. 
7  Geo.  4,  c.  64,  § 12,  —  i,  56  (1)，  note. 
7  Geo.  4,  c.  64,  § 13, ——  i,  63  (1),  note. 
7  Geo.  4,  c.  64,  § 14， 一  111,  724,  note. 
7  Geo.  4,  c.  64,  § 19, ― li,  675,  676  (3),  note. 
'7  ft  8  Geo.  4,  c.  27,  § 1, 一 111,  545. 
7  &  8  Geo.  4,  c.  28,  § 1,— li，  733  6. 
7  ft  8  Geo.  4,  c.  29,  一  i,  83. 
7  ft  8  Geo.  4,  c.  29,  §  8,-111,  1025. 
7  &  8  Geo.  4,  c.  29,  § 10. ― 111,  777. 

2040 


IHDBX. 


STATUTES,  BNGUSH ~ cotMnued. 


I  47,  48,  — iil.  331, 382  (1),  88B,  337. 


, II 11,18.-11.6： 
U  f 1.-111,  B4S. 


2  Will. 4.  c.  34,  f  7.  — II, 1327  CD.  note.  111, 268  ( 


3  WUL  4,  c. 123,  S  3,  — iil,  4U  ( 


7  Will. "1 VIcL  c 


1 2, 3,— 111, H4  (1), 64S  (i>,  eel  (»■«». 

！.  S29  (S),  note. 


I  ft 12  Vict  c.  4S,  t 17, 18,-11,  1199  (3),  nMa,  1801,  120S,  UBS,  note. 


:■ 100,  S 18,-111, 736  (2),  note. 
！. 100,  SI  so,  SI,— lU,  907,  fiotn. 
t. 100,  I  83,-1.  368,  870,  flote. 


r,  note,  ill,  861,  note. 
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STATUTES,  m^QJAQH— continued. 

24  ft  25  Vict.  c.  98,  §  44,-111, 425  &  (1),  note. 

24  ft  25  Vlot.  c.  99,  §  2,— 111,  249,  note. 

24  ft  25  Vict  c.  99,  §  9, ― 111, 263  (1),  note. 

24  ft  26  Vict.  c. 100,  §  6,  —  ill,  523. 

24  ft  26  Vict.  c. 100,  §§ 11, 14,-111,  644,  661 (2). 

24  ft  25  Vict  c. 100,  §  37, ― ill, 881 (2). 

24  ft  25  Vict  c 100，  §  38, ― ill, 81 (2),  note. 

24  ft  26  Vict  c. 100，  S  61, 一 lii,  1014. 

28  ft  29  Vict  c, 18,  S 1, — lii,  432  b. 

28  ft  29  Vict.  c. 18，  §  2,  —  ii,  964  (2). 

28  ft  29  Vict,  c. 18,  §  8,— lli,  432  &. 
STATUTES,  INDICTMENTS  ON,    (See  Statute.) 
STATUTES  OF  JEOFAILS,    (See  Aickndment.) 

Concerning,  full,  ii,  705-707  a. 

not  extend  to  criminal  cases, 11， 572  (1). 
STATUTORY  AUTHORITY,  essential  to  waiver  of  jury  trial, II,  893  (6). 
STATUTORY  BAIL,  and  how  construed,  i,  264,  264  a  (2). 
STATUTORY  CHANGES, 

In  rules  of  evidence,  full, 11, 1088-1090. 

of  common-law  indictment  for  homicide,  ill,  539. 
STATUTORY  DIRECTIONS,  committing  magistrate  to  follow, 1, 239  (2); 

evidence  taken  under, 11, 1199  (3). 
STATUTORY  DISQUALIFICATION  of  Judge,  i,  314  (5). 
STATUTORY  DISTURBANCES,  ' 

Of  meeting,  full,  iil,  289-301. 
STATUTORY  MODIFICATIONS  of  Indictment,  how, 11, 516  a. 
STATUTORY  OFFENCES,    (See  Offence.) 

where  tried,  i,  66  (2),  60  (4);  all.  Indictable,  i, 130. 
STATUTORY  PARDON,    (See  Pabdon.) 

procedure  as  to,  ii,  834-837;  with  exceptions,  how  plead,  ii,  835，  837： 
without  exceptions, 11, 836. 
STATUTORY  QUALIFICATIONS,  technical,  of  Jurors,  il,  920. 
STATUTORY  REGULATIONS  of  procedure,  I,  8. 
STATUTORY  RESTRICTIONS  on  arrest  of  Judgment, II, 1287. 
STATUTORY  WORDS, 

Follotoing,  in  false-pretence  indictment,  full,  iil,  179-182. 
STAYING  JUDGMENT, 

for  defendant  to  abate  nuisance  to  way,  lii,  1056. 
"STEAL,"  • 

whether  necessary  In  larceny  indictment,  iii,  698  (1),  698a. 
STEALING  HEIRESS,  where  prosecute,  i,  54  (2);  allegation  of, 11, 557  (1). 
"STEER,"    (See  Cattle.) 

in  Indictment,  for  "cattle"  tn  statute, 11, 619. 
STENOGRAPHER,  for  grand  jury, II,  861 (3). 
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SUBSTANCE,    ( See  Tekob. ) 

alleging,  where  name  unknown,  ii,  547;  aTenini:  words  by, 11, 559 

(2),  560;  proof  of,  ii,  563. 
false  testimony  in  perjury  to  be  set  out  by  its'  lii,  915  ；  how,  ill,  916. 
whether  aver  threatening  letter  by  its,  ill,  1026. 

SUBSTANCE  OF  CONFESSION,  admissible, 11, 1241  (2). 

SUBSTANCE  OR  INCIDENTAL, 

Difference  where  matter  of  allegation  is,  full, 11, 554-568. 

SUBSTANCE  OP  ISSUE,    (See  Issue.) 

proved,  no  variance,  U,  488  b  (1),  488  c  (1) ； proving,  ii,  1052  (2). 

proving,  in  false  pretences,  ill, 184  (1). 

proof  of  only,  in  disorderly  house,  ill, 281 (2). 

suffices  in  proof  of  gaming-house,  iii,  489  (2). 

proof  of  only,  In  homicide,  111, 514  (4,  5). 

proving,  in  murder  by  poison,  lii,  555. 

proof  by,  in  poisoning,  lii,  650  (1). 

proving,  in  assault  to  kill,  lii,  659. 

SUBSTANCE  OR  TENOR, 

alleging,  In  false-pretence  indictment,  iii,  178,  183. 

SUBSTANTIAL  ALI.EGATIONS, 
Methods  of  the,  full, li,  545-592. 

SUBSTANTIAL  REQUISITES, 

Of  the  indictment,  full,  li,  505-544. 

SUBSTANTIAL  RIGHT,  Irregularity  of  Jury  depriving  party  of,  Ii,  999. 
(1). 

SUBSTANTIVE  CRIME, 

averring.  In  attempt,  lii,  86  (2). 
SUBSTANTIVE  MISDEMEANOR,    (See  Misdemeanob.) 

where  Indictment  for,  i,  57  (3,  4). 
SUBSTANTIVE  OFFENCE, 

whether  proof  of,  takes  away  attempt,  lii,  94. 
SUBSTITUTE  FOR  AVERMENT,  bill  of  jxartlculars  not,  ii,  646. 
SUBSTITUTION  of  not  guilty  for  guilty,  In  plea,  il,  798. 
SUBSTITUTION  AND  WITHDRAWAL  of  pleas,  ii,  747. 
SUBTLE  PLEADING  in  criminal  cases, 1， 23  (2,  3). 
SUCCESSIVE  AND  CUMULATIVE  SENTENCES, 11, 1327  (2). 
SUFFERING,  complaints  of.  In  evidence, 11, 1111. 

declarations  of,  evidence  in  homicide,  lii,  626  (1). 
SUFFICIENCY  OF  INDICTMENT, 

Allegation  of  time  as  to  the,  full, i,  403-405. 
SUICIDE, 

showing,  in  defence  of  murder,  111， 633  (5). 
SUIT  ON  RECOGNIZANCE,  i，  264  m. 


2044 


TM  concluding,  in  murder  indictment,  lull,  111,  548-EGO. 

concluding.  In  indictment  for  perjury.  Hi,  903. 
SUMMART  CONVICTION,    (See  Conviction— BKroBn. ) 

difference  between,  ajid  iadlctmente,  kb  to  ellegationg, II,  689  (7), 
noto;  before  maglBtrate,  practice  In, 11, 722. 

for  dtBturblng  meeting.  111, 300.. 
SUUHART  PROCBBDING,  no  writ  of  error  on,  II, 1364;  wrtlorarl  In, 

U, 1378. 
8UUUIN0S  OP, 

By  couniel  at  the  trial,  full, li,  97i-97e  J>. 

Of  fudge,  full. 11, 975  c-9S2. 

reading  books  In  tb€, 11, 1180. 

Judge's,  to  Pm,  in  liomlcld も 111, 638  a. 
SUMMONS  to  earporatloii,  for  trial. U,  950a  (8). 
SUNDAY,    (8m  Loni'B  Day.) 

arreat  on, 1, 307  (2);  offence  on,  how  charce, 1, 89B  (S,  4);  rardlct. 
bnt  not  Judgment  on,  good,  II, 1001  (2):  flndlng  on,  tbat  Jury  otn- 
not  agree, 11, 1001 (S)  ；  no  sentence  on, II,  Utl (1). 
SUraRFLUOUS  AVBRHENTS, 

In  usuilt  and  batteir,  111, 67. 
SDFBRIOR  COURTS,    (See  InnsKnO 

bow  dlstingolibed  from  Inferior, 1. SS6>S39. 


SUPERSEDEAS  ot  magtetrate'B  wsrrant, 1, 286  (2). 
SUPERVISING  FORM,    (Se«  Fom,) 
at  plea, II,  788  (2). 

8in>satvisoRs  of  hiqhwats, 

bow  proceed  agalnat,  for  non-repair,  ill,  827. 
SUPPLYING  RECORD  mutilated  or  lost,  il. 1398  (1). 
SDPRBMD  COURT,  reviewing  State  decision  by  the,  ot  U.  8., 1, 100  S  (4), 

note,  par.  4;  of  U.  S.  aa  to  writ  ot  error, 11, 1365. 
SURBTIBS,    (See  B  a  il— Rbcogkiz  amce. ) 

Vorvini/  ttaWUiet  of,  in  bail,  full, 1. 264  /-264  n. 
when  not  refuse,  In  ball, t.  360  (  3);  tonnd  Uuofflctent,  effect  of.  In 
！);  bow  haU  binda, 1, 264  c  264  «;  fiot  Jnroni. 11. 907 


Mil 
(1). 


SURETIES  FOR  OOOD  BBHAVIOR,  breaking  doors  In  arrest  to  com- 
pel, 1, 196. 

SURETIES  OF  PBACK.  requiring,  on  acquittal, 1. 2t»  (3);  forfeiture 
of  recognizance, 1, 264  n;  as  part  ot  Motence,  bow  «nIorc«,  It,  13U, 
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SURPLUS  ALLEGATIONS,  in  indictment  on  statute,  li,  621;  when,  need 
not  prove,  li,  1062  (2). 

SURPLUS  PROOFS,  to  be  disregarded, 11, 1052  (2). 

SURPLUSAGE, 

In  indictment,  full, 11, 477-484. 

Rejecting,  to  avoid  variance,  full, il, 485-487. 

How,  where  not  rejected^  full,  il,  488-488  e, 

in  alleging  time  of  offence,  i,  388  (1) ； allowed  in  indictments,  I,  436; 
rejecting,  to  cure  duplicity, 1, 440;  does  not  make  indictment  double, 
i,  440;  rejecting,  to  avoid  repugnancy,  ii,  491 (1) ； disjunctlTe  alle- 
gation as,  il, 592  (1);  "against  form  of  statute"  as,  ii,  601;  not, 
allegation  showing  no  offence  committed,  il,  621; a  not  required 
negative.  In  indictment,  li,  640  (1);  harmless  In  verdict, 11, 1005  a 
(1) ； facts  not  in  issue  In  special  verdict,  ii， 1006  (8)  ；  what,  in 
verdict,  il,  1012  (2，  5);  striking,  frDzn  verdict,  U, 1013  (2)  ；  part  of 
Indictment  treated  as,  li,  1070  (4)  ；  in  dying  declaration,  li,  1214 
(3). 

In  charge  of  aggravated  assault,  111， 63 a  (2). 

In  cases  of  assault  and  battery,  ill, 65  (3). 
SURPRISE,  adjournment  of  trial  for,  ii,  966  d  (2);  new  trial  for,  II, 1280. 
SURRENDER,    (See  Escaped  Pbisonebs.) 

Of  fugitives  from  justice,  full,  I,  219-224  b. 
SURRENDER  PRINCIPAL  bail  may,  when  and  how,  i,  250  (1). 
SUSPENSION  OF  EXECUTION  of  sentence,  ii,  1299. 
SUSPICION,    (See  Rhasonablb  Suspicion.) 
SWEARING, 

How  allege  the,  in  perjury,  full,  ill,  912-914. 
SWEARING  OF  JURY,    (See  Oath.) 

how  record  as  to,  ii,  1357. 
SWEARING  WITNESS,    (See  Witness.)  • 

when,  appear  In  record, 11, 1347. 
SWORN,    (See  How  Swokn.) 

SWORN  TESTIMONY,  effect  of  admissions  in,  li,  1255-1257. 

SWORN  TO,  dying  declaration  may  be,  or  not,  il,  1213. 

SYMBOL  OR  TOKEN,  how  allege  the,  in  cheat,  lii， 158  (2). 159  (2). 

TACIT  ACKNOWLEDGMENT,  of  guilt  by  defendant,  li.  1253. 
"TAKE," 

whether  necessary  in  larceny  Indictment,  111, 698  (1). 
TAKE  WITH  THEM,  to  their  rooms,  what  the  jury  may,  U,  982  a. 
TAKING  OF  LIFE, 

Presumption  from  a  mere,  full, Ui,  603-606. 
TAKING  NOTES,  before  magistrate,  ii,  726;  in  superior  courts, 11, 958. 
TAIiBSMEN,  the,  of  grand  jury,  Ii,  850. 
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"TAUB  PIOBON," 

words,  u  descriptlTe  of  thing  stolvn.  In  larcenr.  111, 706  (8). 
TAMPERING  WITH  WITNESS,  not  by  prosecuting  officer,  "  293  (2)： 
how  allege,  U,  66$  (4);  as  evidence  of  gnUt, 11, 1261. 

how  proof  ftnd  Indictment  for.  111,  897. 
TAX-PATSB,  whether  Juror  must  be, 11, »22  (S). 
TAXATION,  of  COBtB,  U, 1819,  1820. 
TAZBS,  eoUecUbie  snmrnarllT,  t, 100 «  (3). 

asunlt  by,  on  pnpll,  Hi,  70, 
■raCHNICAI-,  complaint  before  maslBtrate  less,  than  indictment,  il, 720. 
TBCHNICALi  CRIME,  whether  prosecnte, 1, 290,  291. 
TBCHNICAJ,  lANQUAQSi,  verdict  need  not  be  in, II, lOOSo,  1O07  (1). 
TBCHNICAL  QUALIFICATIONS,    (Se»  QnAumuTioRB.) 

■tatntotr.  of  Jurors,  U,  980. 
TDCHNICAL  TERM,  deflntnc  In  Btatate,  how  tndlctnent, 11, S39  <1). 
TECHNICAL.  WORDS,    (See  Wraoa.) 


TECHNICALITIES,  how  far  obBeire,  I,  24,  26. 

TELL  THE  TRUTH,  exiiortatlon  to,  effect  oa  conteMloa, 11, 1227. 

TENDENCY  TO  PROVE  IBSUB,  ground  on  which  erldence  is  Admitted, 

II, 1091. 
TENEMENT,  TBNBHBNTS, 

ieparate.  In  bouse  In  arran.  111, 38. 

word,  whetber  In  Indictment  for  dbord«rl7  faonBe,  111, 276  a. 
TBNKBSSBB,  practice  tn,  as  to  preBentmentB, 1, 188  (3). 
TBNOR,    (See  Subsuhce.) 

proof  of,  II, 4SS  (4)  ；  averring  vorda  by,  H.  559  (2,  3),  561 (1),  5S2; 

how,  when  In  foreign  language, 11, 664,  ill,  403-*06. 
in  libel.  111,  788,  790;  oral  slander.  111, 808  (2);  how  In  perjurr,  111, 
9U. 

whether  aver  threateninE  letter  tv,  HI.  102S. 
TBNOR  OR  SVBSTANCm, 

alleging,  In  fKlse-pretence  Indictment,  111,  178,  183. 
TENSE,  tbe,  of  record,  U, 1849. 
TERM  OF  COURT,    (See  Cuoam  ow  Tekk.) 

deemed  but  on«  day, II, 1352. 
TERMINI,  variance  by  stating  wrong,  of  war,  II, 48S  (4). 

of  way,  (Olegliig  the,  III,  10«S,  lOBJ. 
TERMS,    (See  GsfEuo ~ Pabticclak.) 

Impose,  For  sIIowIdk  amendment, 11, TIE  (1). 
TBREIFTINO  ACT, 

BllegliiK  the.  Id  riot.  111,  993,  994. 
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TERRITORIES,    (See  Escaped  Pbiboitess ~> State.) 

Burrender  of  fugitives  as  between,  i,  223  b  (2);  Jury  trial  in, 11, 891 

(1)  . 

TEST,  the,  of  circumstantial  evidence, 11, 1079  (1). 
TEST  OF  INSANITY, 

on  preliminary  inquiry,  iii,  667  (2). 
TESTIFYING  FOR  THEMSELVES,    (See  WrnnESs.) 

Defendants',  full, li, 1181-1187. 
TESTIMONY,   (See  FALSI  Tdtdcont Swomr— Wetwbss.) 

writing  down,  on  preliminary  hearing,  i,  234  h  (2)  ；  continuance  to 
procure,  il, 951a  (2)  ；  order  and  methods  of  delivering  the, 11, 
966  c;  absence  of,  a  proper  subject  of  comment  to  Jury,  ii,  966  c 

(2)  ;  the,  of  excluded  witness,  li,  1101-1193;  dying  declarations  com- 
pared with,  li,  1216. 

TESTIMONY  OF  JURORS,  when  admissible, 11, 1270. 
THEFT, 

not  divests  owner  of  goods,  of  ownership.  Hi,  762  (3). 
"THEN  AND  THERE," 

Jn  allegation  of  time  and  place,  full, 1, 407-414. 

referred  to  what  antecedent,  i,  355. 

in  indictment  for  assault  and  battery,  ill, 57  (4). 

as  to  time  and  place  of  stroke  and  death,  iii,  635. 
"THERE,"  In  indictment,  refers  to  what, 11, 612. 
THERE  SITUATE, 

words,  in  arson  indictment,  iii,  41. 

in  bawdy-house,  ill,  111;  burglary,  ill, 136  (1) ； exposure  of  peraon, 
iii,  351 and  note.   See,  also,  iii,  866  (3),  1046,  1051. 
THIEF,  witness  against  receiver,  iii,  988  a. 

THING,  the,  In  search-warrant,  i,  244,  245  (2)  ；  proof  of  identity  of  the, 

11, 1060  (3).  , 
THING  EMBEZZLED,  * 

how  describe,  In  Indictment,  iii,  318-321. 
THING  OBTAINED, 

How  specify,  in  false  pretences,  full,  iii,  173,  174. 

by  false  pretences,  proof  of,  ill, 188  (2). 
THING  TO  BE  OBTAINED, 

alleging.  In  conspiracy,  111,  211. 
THINGS  STOLEN,    (See  Goods— Stolen  Goods.) 

exhibiting,  at  trial, 11, 965  (1).  , 

description  of,  In  larceny,  Iii,  699-712.  * 
THIRD  PERSON  OR  PERSONS, 

How  name,  in  indictment,  fall,  li,  676-689 

Rescues  and  helps  to  escape  dy,  full,  iii,  945,  946. 

breaking  doors  of  castle  of,  to  arrest,  i,  204,  205;  whether  allege  name 
of, 11, 571 (2);  presumed  Innocence  of,  inadequate  to  convict  de- 
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THIRD  PERSON  OR  PERSONS— contintted. 

fendant, li, 1106  (1) ； dying  declarations  of,  not  evidence,  ii, 1207 
(2);  declarations  of,  in  evidence,  ii,  1248  (1),  lii，  68  (3);  acts  of, 
li,  1249. 

as  witnesses  to  forgery,  iii，  431. 

acts  and  doings  of,  in  homicide  trials,  lil, 633  (3). 

THREATENING  LETTERS,    (See  Lbtteb.) 
Procedure  for,  full,  Hi,  1024-1029  b. 

place  for  trying  offence  of, 1, 53  (4),  61 (1);  procuring  inspection 
of,  ii,  959 d  (2). 

THREATENING  WITNESS,  by  defendant,  as  evidence,  ii,  1251. 
THREATS, 

Procedure  for  criminals,  full,  iil，  1024-1029  b. 

by  defendant,  evidence  of; 11, 1110;  confession  extorted  by,  li,  1237  (1). 

evidence  of,  in  arson,  iii,  53  (3). 

in  aggravated  assault,  Iii,  67  (4). 

of  defendant,  as  evidence  In  homicide,  iii, 629  (2). 

imply  force  in  rape,  iii,  972  (2). 
THREATS  BY  DECEASED. 

Evidence  of,  in  homicide,  full,  iii,  619-622  ；  and  see  623-627. 
THREATS  OF  SURROUNDING  PERSONS,  confeBsions  under,  lil,  1538 
(2). 

THREE  DEGREES,    (See  Certainty.) 

of  certainty  in  pleading,  i,  323  (4)-328. 
THREE  OR  MORE  PERSONS, 

Indictment  for  riot  must  charge,  and  how,  iii,  998. 
TICHBORNB  CASE  IN  ERROR,  II, 1327  (2),  note. 
TIME, 

Allegation  and  proof  o ダ， in  burglary,  full,  iii,  131-134. 

how  allege,  when  Important,  i,  390  (2),  399;  variance  In  allegation 
and  proof  of,  iU  488  a;  how  Interpret  special  verdict  as  to  order  of, 
1, 1007  (4)  ；  mistakes  of  witnesses  as  to  the, li， 1064:  limitation 
of,  In  proof  of  character, 11, 1118. 

how  allege,  in  barratry,  iii, 103  (1). 

allegation  of,  In  homicide,  lii，  552,  note. 

proof  of,  In  libel,  ili，  802. 

allegation  of,  In  indictment  for  violating  the  Lord's  day,  ill, 815  (1). 

allegation  of,  in  indictment  for  nuisance,  iii,  866  (2). 

how  aver,  in  perjury.  111, 911 (2). 
TIME  NOT  AUTHORIZED,  Indictment  found  at  a, 11,  889. 
TIME  OF  DAY,  what,  for  arrest, 1, 207  (1) ; for  executing  search-warrant, 

1, 243. 
TIME  TO  ELECT, 

The  count  or  offence,  full, 11, 461,  462. 
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TIMS  OF  OFFBNCB, 

alteinaUM  and  proof  of,  tnU, 1, 886^06. 

liiAdeau»teiy  alleged,  reject  u  wirplUBage, 1, 440. 
TIH8  AND  PLACE,    (Sm  FLua— TDO.) 

Wkm  wtd  ftow  anege  repetitUnu  of.  toll, f,  M7-4M. 

Alleginff,  of  vmmd  and  death,  retptaive^,  in  homtdOe,  fall.  111.  UO- 

m. 

ot  balding  ooort,  bow  In  record, 11, 1861. 
TIUE  m  SBNTENCB, 11. 1310,  ISll. 

TITHUnulAN,  how  Indietment  for  contempt  ol,  U,  OS  (4). 
TITLE  of  InformaUon,  detect  In, 11, 718  (4). 

not  Bettied  by  fordble-entir  proceedloga.  111,  3S3. 
"TO,"  word,  In  proof  of  tenor, 11, iSS  (*). 
"TO  THE  COMMON  NUISANCE."    (See  Nuisance.) 
' Wordt,  to  iiuUtHment  for  nuisttHce,  full.  111, 

in  Indtctment  for  barratry,  lit,  101;  for  common  acold,  ill, SOO  (S). 

npOBim  of  person,  111, 353  (3);  uttering  obscene  laDguage,  ill,  810. 
-TO  THE  DAMAGE,"  words,  whether  neceoeary  In  Indictment, li,  647  (I). 

In  Indictment  tor  assault  and  battery,  ill, 67  (S). 
"TO  THE  DISPLEASURE  OF  GOD,"  words,  not  necesBarr  in  Indict- 
ment, li,  647  (1). 

"TO  THE  EVIL  EXAMPLE,"  woria,  whether  neoMMUT  In  lodlcUiMat, 
U,  647  (1). 

"TO  THE  OBSTRUCTION  OP  JUBTICH^"  ooncliuloii.  not  BMMBKqr,  U, 

647  (1>. 
"TO  THB  TBEROR," 

vbether  Indictment  tor  riot  sboiilft  condnd^  111, WI. . 
TO  WIT,  indictment  on  statute  where  "or"  m«aiu, 11, 590. 
TOKEN  OR  SYMBOL, 

bow  allege  the,  Id  cheat,  111, 158  (2), 169  (2). 
TOHBSTONB, 

Indictment  for  delubis,  111,  1011. 
TOOLS  OF  CROfB,    (See  "CKraa.") 

oUilbitlns,  Kt  trial, 11, 966  (1),  ma. 

STldence  from.  In  burglarr.  111, lEl <S). 

u  erldence  In  robbCTy,  111,  1007。  （7). 
"TORTURE,"  word,  la  Indictment  for  cruelty  to  anfmalB,  li.  629  (S). 
TOUCH,  whether  essential  in  arrest, 1, 157. 
TOWN,    (See  CoDNTT.) 

the.  In  Indictment, 1, 364-367,  870476;  laying  offence  in,  wttboat 
count?, 1, 878  (1):  whetlier  Inhabitant  of,  Jnror, II,  907  (t). 
TOWN  MBETINQ, 

pniceedlns  for  dliturbaoce  of.  111,  899. 
TOUmSHIP, 

how  altego  tOrgsry  to  defraud,  a,  ill,  481. 
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TRACKS,  requiring  prisoner  to  put  feet  Into, お., 
TRADE,  Joinder  of  defendants  for  unlicensed  worl 【 
"TRAITOROUSLY,"  when,  in  indictment,  ii，  534-5: . 

In  treason,  ii， 1035. 
rrRANSACTION  OR  TRANSACTIONS, 

Compelling  election  on  what,  to  proceed,  full, 
Joinder  of  more  than  one,  in  one  Indictmen 
Joining  felonies  in  distinct, 1, 450,  451;  in  mi  i 
proof  of  whole,  though  another  crime  is  inch  I 
Indictment  for  perjury  must  Individualize  th  , 
TRANSCRIPT  OF  RECORD,  how  made,  as  to  am  i 

record  on  certiorari, 11, 1380. 
TRANSFER  PRISONER,  from  one  court  to  anol . 
11, 1408. 

TRANSLATION  of  writing  in  foreign  language,  ii,  i 
TRANSPORTATIONS  BEYOND  SEAS, 

whether  aver,  in  kidnapping,  iii,  691. 
TRAVAIL, 

declarations  in,  as  evidence  In  rape,  iil, 971 (2〕 

TREASON,    (See  Felony "~ "Traitorously.") 

Procedure  against  participants  in,  full,  iii,  l-ll 
Procedure  for,  full,  Iii,  1030-1041;  namely, 

evidence,  1036-1039;  questions  of  practice, 10  i 
the  course  in,  an  old  trial  for,  i， 15-19;  where  p  , 
i,  66  (2)  ；  duty  to  arrest  one  committing,  i, ' 
person  arrest  for, 1, 168,  186;  when  officer  of  . 
arresting  for,  without  warrant, 1, 181 (2)  ；  li  i 
oner's  presence  during  entire  trial  for, 1， 1 i 
several  overt  acts  of,  i,  433-437;  laying  sev<  i 
duplicity,  I,  437  (2);  "instigated  by  devil," 11 
arms," 11, 502;  conclusion  In  indictment  for, 
In,  li,  754;  one  convicted  for,  not  juror,  ii,  i 
II. 1148. 

TREASON  OF  COUNTERFEITING, 
old  indictment  for,  111,  251. 

TREASON,  FELONY,  MISDEMEANOR, 

Difference  in,  as  to  course  of  trial,  full, 11, 533- i 

TREASONABLE  ASSEMBLAGES,  how  Interfere  in, 

TREASURY  NOTES, 

how  determine  value  of,  ill, 751 (6). 

TREATIES, 

Surrender  of  fugitives  from  justice  under,  full, i, 

TRESPASS,  (See  Forcible  Trespass.) 
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TRIAL,    (See  Abbest ~ Bindiiyo  Ovee ~" Continuance -" Coubse  of JonfT 
AND  Separate ~~ Obdeb ~~ Separate.) 
Constitutional  guarantee  of, 1)y  jury,  full, 1, 87, 11,  890-894. 
Pretence  of  prisoner  at,  full, i,  271-274. 

The,  full, il, 959  (7-982  a;  naimely,  the  order  with  some  particularM, 
960-966  d;  openings  to  jury,  967-973;  summingg  up  ^  countel^  974- 
975  &;  charge  of  judge  to  jury,  975  c-982  a. 

whether  presence  of  prisoner  at  assigning  case  for,  i,  269  (1) ； no 
election  after, 1, 461 (1) ； how  the  pleas  are  tried,  ii,  752-755;  court 
may  refuse,  il, 759  (1) ； no,  without  plea  of  not  guilty, 11^  801 (1) ； 
not  object  at  the,  to  grand  jury's  doings,  il,  886;  no  arrest  of  judg- 
ment for  error  at  the,  il,  1285  (2)  ；  wr れ of  error  whether  reaches 
errors  at,  il,  1368;  certiorari  to  remove  cause  for,  U, 1377  (1), 
1380. 

TRIAL  COURT,  distinguished  from  appellate,  aa  to  granting  new  trial, 
li， 1274. 

TRIAL  BY  PETIT  JURY,    (See  Jury  Thiau) 

The,  full,  eleven  chapters, 11, 890-1046;  namely,  right  of  jury  trials 
890-894;  the  jurors  and  their  qualxflcationsy  895-930;  impanelling  and 
challenging,  930  a-945;  objecting  to  jurors  after  sworn,  946-949  5/ 
preparatioiM  for  trials  950-969  /;  the  trial, 959  (7-982  a;  respective 
provinces  of  court  and  jury,  982  & -989  b;  jury  during  trial  to  verdict, 
990-1000;  the  verdict  and  its  rendition^  lOOOa-1016;  more  defendants 
than  one,  1017-1041;  more  indtctments  than  one,  1042-1046. 

TRIAL  PROGRESSING,  nolle  prosequi  while,  ii,  1394,  1395. 

TRIBUNAL,    (See  Coubt.) 

what,  for  accused  person, 1, 100a  (4). 

TRICKS  TO  CONVICT,  prosecuting  officer  not  to  employ,  i,  293  (5), 

TRIED  TOGETHER, 

Several  indictments,  full, 11, 1042-1045. 

TRIERS, 

In  challenge  to  the  fnvor,  full,  il,  903-906,  934  (4). 
TRIVIAL  BENEFIT,    (See  Benefit  a  FimarD.) 

effect  of  hope  of,  on  confession,  il,  1223  (2). 
TRIVIAL  INJURY,  no  new  trial  where  only, 11, 1276. 
TRUE  BILL,    (See  Indorsement.) 

grand  jury's  indorsement  as,  ii,  697-701 ； foreman's  indorsement  of, 
without  concurrence, li,  763  (3). 
TRUE  NAME,    ( See  Name. ) 

baptismal  or  not,  il， 686  (1). 

TRUTH,    (See  Erbor.) 

duty  of  keeping  mind  open  to, 1, 100a  (4),  note,  par. 1. 

TRUTH  AND  VERACITY  OF  WITNESS, 
impeaching,  in  rape,  iii,  964  (1). 
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TURKEY, 

how  indictment  for  larceny  of, 11, 706  (3). 
TWEED'S  CASE,  as  to  Joinder  of  misdemeanors,  I,  I 
ing,  ii, 1327  (2)  and  note;  more  of,  ii, 1410  (9),  i 
TWE3LiVB,  grand  Jurors  find  Indictment,  U,  854  (3),  8 & 

jury, li,  897,  898. 
TWICE  IN  JEOPARDY,    (See  Former  Jeopabdy.) 
TWO  BREAKINGS, 

when  not  constitue  two  burglaries,  ill,  140. 
TWO  CLASSES, 

of  averment  in  indictment  for  perjury,  iil,  904. 
TWO  COUNTS, 

verdict  on,  in  fargery,  lii,  486  (2). 
TWO  DAYS,    (See  Mobb  Days  thait  One.) 

charging  offence  on, 1, 387  (3),  388  (2),  396. 
TWO  INDICTMENTS  against  same  defendant,  how  trlec 
TWO  OR  MORE  PERSONS,  charging  injury  to,  by  one 
i,  437  (4). 

TWO  OR  MORE  STATUTES,  how  indictment  conclude 
606. 

TWO  STATUTES,  how  indictment  on,  ii,  612  (4). 
TWO  WITNESSES, 

whether,  In  perjury,  iil,  927-929. 

in  treason,  ill,  1037. 

UNANIMITY  AND  NUMBER, 

Of  petit  jurors,  full,  ii,  897-899, 
UNANIMOUS,  whether  grand  jury  to  be,  li,  854  (3),  81  I 

be,  li,  897  (2,  3),  898  (1). 
UNAUTHORIZED  OFFICER,  ball  before,  TOld,  i,  251 ( I 
UNAUTHORIZED  SENTENCE,  habeas  corpus  discharging 

li,  1410  (9). 
UNBORN  INFANT,  life  of,  respected,  ii,  1322. 
UNCERTAIN  IN  MEANING,  verdict,  ill,  li,  1005  (2). 
UNCERTAIN  PROOFS,  how  treat,  li,  1054. 
UNCHASTE, 

woman's  being,  in  rape,  ill,  965,  966. 
UNCOMMUNICATBD  THREATS' 

as  evidence  in  homicide,  iil,  611, 621 (2),  622，  623  (5 
UNCONSTITUTIONAL,  deeming  statute,  disqualifies  Juroi 
UNCONSTITUTIONAL  STATUTE,  habeas  corpus  where 1; 

under,  li,  1410  (7). 
UNDER  INDICTMENT,  for  same  offence,  diBqualifles  Juror 
UNDER  THE  RUI^, 

Putting  toaiting  witnessea,  full,  ii,  1188-1193  a. 
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proceeding  for  forgeir  of  an,  ill,  473,  *7*. 
UNDUE  purpose:,    (See  Pdkfose.) 

arrest  on  wuraot  obtained  for, 1, 187  (2).  ■ 
UNFINISHED  djlns  declaration,  whether  admlaslble, 11, 1813. 
UNFIT  JURORj  court  dlBchargtos, II,  947  (2). 
UNORAHlfATICAL,    (Sea  Paei  of  Sfkkh.) 

when  Indictment  mar  be,  f,  848  et  seq.,  U,  611 (4). 
UNINCORPORATED  PLACB,    (Bee  Town.) 

lay  Ids  oCCence  In,  I,  378  (1). 
UNITED  STATES, 

Where  Indict  erinet  against,  full, i,  SM7. 

wbetber  InformBtlon  la  courts  of,  t, 14S  (3)  ；  whether,  pan  ooata,  U, 

1316;  Th«ttaer  writ  of  error  by,  if.  1363  (8). 
consplracr  to  defraud  the,  Ut,  24fi. 
UNITED  STATES  COURTS,    (See  Cousr.) 

Indictments  In,  need  aver  onlr  the  district. 1, 376  <2)  ；  wrtts  of  error 

In, II. 1S$S. 

wten  comtolnloiier  mar  accept  ball, 1, 251 (2),  note. 
UNITED  STATES  LAWS,  aa  to  fnsltlTea  from  JnsUce,  I,  321. 
UNITED  STATES  AND  STATES,  habeas  oorpiu  u  between,  U> 1411, 

note. 

UNITED  STATES  TRIBUNALS,  habeas  corpus  as  between.  It.  1411,  notA 
UNJUST  DEFENCE,    (See  Codnbel.) 

RiOhU  ana  dutiet  of  counte)  as  to,  full, 1, 309-313. 
UNKNOWN,    (See  HiciesiTT,) 

aOegatloa  wtaera  thing  Ib,  U>  496498, 

how  dwcrfbe  things  stolen  as.  111,  70B. 

allegation  where  one  of  the  coneptnton  Is,  IH,  SIS, 
UNKNOWN  NAME,    (See  Name.) 

dlscloaed  at  trlsl. II,  651 (1). 
"UNLAWPOL," 

all  cbeatlns  Is, lU,  SU. 
UNULWrDIi  ACT,  Implies  unlavtal  Intent,  If,  llOl. 
UNLAWFUL  ARREST,  how  mist,  and  lu>mloid«  therein, 1, 10':  of  foRl- 

tlve  bom  JnBtica, 1, 214  b  (1). 
UNLAWFUL  BROKERAQE,  bow  Indlctmeat  for, 11, ESQ  (2). 
tFNIAWFDL  COMBINATION, 

and  acta  pnrsnant,  as  proof  In  consplraer.  Ill,  228  et  seq. 
tTNLAWTDL  HARRIAOB,  not  takes  avar  capadtr  to  te  wltneM,  U, 116«. 

consplraer  to  ^:«cure  an.  111,  244. 
UNUWFDIj  HS48URB,  how  Indictment  tor  selling  bf,  II. 877 
"DNliAWFULLT,"  when  neccBBarr  In  Indictment,  U,  608:  whetber  eqa Ira- 
lent  tor  •Tmowtoglj'," 11, 613  ");  wh«tlwr  eqtttralent  tor  "felon- 
UmtT." 11, 61S  (12). 
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UNLAWFULiiY— conttnued. 

In  indictment  for  assault  and  battery,  111, 58. 

in  indictment  for  disturbing  meeting.  111, 290  (2: 

averring.  In  false  imprisonment,  111, 367  (3)  ；  pre 

In  Indictment  for  murder,  ill, 543  (2). 

in  Indictment  for  attempt  to  kill,  iii,  657  (2). 
••UNLAWFULLY  AND  MALICIOUSLY,"  whether  € 

niously,"  Ac, 11, 613  (6). 
UNLICENSED  FERRY,    (See  Way.) 

Joinder  of  defendants  in  indictment  for  keeping 
UNLIKE  OFFENCES,  evidence  In,  ii, 1124  (2,  3). 
UNNECESSARY,    (See  Subplusage.) 

words  and  pharoses,  when  surplusage,  ii,  481 (1). 
UNNECESSARY  MATTER,  caution  against.  In  Indlcti 
UNOFFICIAL  PERSONS,    (See  Private  Person.) 

power  of,  to  arrest,  i， 164.  et  seq. 
UNPOPULAR  THINGS,  witness  who  does,  not  Incomi 
UNSWORN  TURNKEY,  not  "In  authority,"  for  confes 

"UNTIL,"  In  indictment,  refers  to  what, 11, 512. 

UNWHOLESOME  AIR, 

Indictment  for  nuisance  of,  iii,  877  a. 

UNWHOLESOME  FOOD, 

statutory  Indictment  for  selling,  111, 868  (4). 

UNWHOLESOME  WATER,  how  aver  supplying,  ii,  52^ 
indictment  for  nuisance  of,  iii,  878. 

UPLIFTED  HAND, 

charge  that  oath  was  with,  iii,  913  (2). 

USAGE,  how  governs  procedure, 1, 7  (1);  following, 
511 (2). . 

USE  OF  WEAPON, 

how  charge,  in  homicide,  Iii,  515. 

USELESS  AVERMENTS, 

The  common,  full,  ii,  499-504. 
discarding, 1, 336  (2). 

USURY,  how  Indictment  for, 11, 580  (3). 

"UTTER," 

In  indictment  for  statutory  uttering,  ill,  453. 

UTTERANCES  OP  DECEASED, 

As  evidence  in  homicide^  full,  Hi,  609-611,  619-627. 
A8  of  the  res  gestae  and  cut  dying  declarations,  full 

UTTERANCES  OP  DEFENDANT, 

As  evidencis  in  homicide,  full,  iii,  628-630. 
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when  required 1 
when  and  Low i 
alleging,  In  rece 
alleging  and  pro 


991-9S3;  in 
996,  996：  w) 
content  of i 


between  Indtctment  and  mvot  In  counterfeiting  coin,  ill, 2S4  (8),  S66, 
In  proof  of  paeslng  counterfeit  coin, lU,  2G0  (2). 
In  proof  of  dlBturblng  meeting.  111, 287  (2). 
In  embeulement,  ill,  324. 

In  setting  out  and  prorlng  Initrameiit  In  torgeiT,  ill, 408  (2). 
bow  pnm.  In  Eorgerr,  HI,  460  (  5). 
qneBtlon  tor  court  or  Jury,  111,  711. 
TENIRE  FACIAS  for  Jurora.  I,  361 (1). 
TBNUE,    (See  Charge  of— I-ocalitt.) 

Bow  allege  and  prove  the,  in  indictment,  full, 1, 8SO-38S. 
the,  must  appear' In  record, II, 13&C  <3). 
proof  of.  In  oonsplracr,  HI,  236. 
In  Indictment  for  ctullense  to  duel,  III,  307. 
VENUE,  CHANGE  OF,    (See  Chanok  or  Tkitoe.) 
TBRBAL  ORDER,  amit  bj,  of  magistrate, 1, 177  (2),  178,  179. 
VERBAL  SLANDBR,    (See  Sukdeb. ) 
TBRDICT,    (See  Just.) 

Jury  preparing  to  render,  full, 11, 990-1000;  namely,  in  care  of  officer, 
I  pretence  of  court,  994;  permitted  to  leave  presence, 
I  what  court  may  permit  while  in  officer't  care,  997：  fry 
f  pritoner.  998;  de"&er。"nff  on,  99S  a;  contequenoet  of 
nitbeJiaviotr,  999;  communicationa  between  court  and  iwy,  1000. 
The,  and  ttt  rendition,  tujl, 11, 1000  (1-IOI6;  namely,  genmvil  dootrine, 
1001-1006  a;  In  special  oircumstancea,  1006-1012;  ammiinir,  1018, 
1014;  mora  counts  than  one,  1015.  1016. 
The,  In  c(ue  of  Joint  aefenOants,  full, II, 1035-1037. 
OrOiiiarv  voceedingt  after,  full,  eight  chapters, 11, 1263-1381;  namelr, 
methoOa  to  rehearinga,  1263-1271 1 on  what  principles  granted,  127S- 
12S1;  arrett  of  fragment,  1282-1288;  the  tentence,  1289-13S4;  exe- 
cution of  lentence,  1335-1339;  the  record,  1340-1880;  tortt  of  error, 
1361-1374：  writ  of  certirari,  1376-1381. 
In  disorderly  hovte,  full.  111,  2S3. 
The,  in  Homicide,  full,  itl,  639-642. 
The,  in  larceny,  full.  III.  764-789. 

not  necesaarllr  final, 1, 41 ; bail  after, 1, 252  (3),  253;  whether  prisoner 
present  at, 1, 269  (3),  272  (1>,  273;  vbetber  counsel, 1, 270;  com- 
pelling election  as  to  count  tor,  I,  42 G  (1):  haw  cures  Indictment 
ot  daplldtr,  I,  "3  (1, 3);  effect  ot,  on  misjoinder  of  offences, 1, "7 
(2);  on  eeyera]  counts, 1, 4 SO  (2);  what  defects  tn,  cured  under 
statutes  of  jeofallB, 11, 706  et  seq.;  defective  ladlctment,  whether  and 
when  cured  by, II,  707,  707  a;  taking,  to  make  former  jeopardy  appear, 
il, MO;  objecting  to  grand  Jury  and  Its  doings  after, 11, S87-S89; 
Interfering  after,  for  course  of  counsel  at  trial, 11, STB &;  rlebt  and 
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VERDICT continued. 

duty  of  court  to  order,  ii,  977  (2);  contrary  to  law,  new  trial,  ii, 
987  (3)  ；  how  jury  arrive  at,  ii,  998  a  (3)  ；  directed,  to  make  party  a 
witness, 11, 1020  (1),  1021;  testimony  and  confession  of  jurors  to 
support  or  overthrow,  ii,  1270;  effect  of  setting  aside,  ii,  1271;  no 

. new  trial  for,  which  corrected  an  error  of  the  court, 11, 1276;  when 
arrest  of  judgment  for  wrong, 11, 1285  (2)  ；  how,  where  more  counts 
or  defendants  than  one, 11, 1325  (4);  writ  of  error  reaches,  or  not, 
ii,  1368,  1369;  affirming,  on  writ  of  error, 11, 1373. 

of  guilty  of  part,  In  burglary,  ill, 141 (2). 

In  forcible  entry  and  detainer,  iii,  387  (4). 

In  forging  and  publishing,  ill,  486,  486. 

the,  in  assault  to  kill,  111,  660. 

how  the,  In  perjury,  iii,  937. 

in  rape,  lii,  975  (3). 
VERDICT  AGAINST  EVIDENCE,  new  trial  for, 11, 1278. 
VERDICT  IN  MURDER. 

Under  statutes  creating  degrees,  full,  lii,  590-596. 
VERIFICATION,  whether,  to  information,  ii,  713  (3);  when,  of  plea,  U, 
757  (2). 

VERIFIED,  plea  in  abatement, 11, 793  (1). 
VERITY,  record  imports, 11, 1346. 

VESSEL  ON  RIVER,  where  Indict  crimes  committed  In,  i，  63  (1). 
VESTED  RIGHTS,    (See  Waiver.) 

not  taken  away  by  statute, 1, 115. 
VIDELICET, 

In  pleading,  full, i,  406. 
VIEW,  ordering, 11, 965  (3). 

by  jury  in  arson,  iii,  52  (1). 
VIEWS  OP  LAW, 

Diaqualifying  to  be  juror,  full, 11, 916-918.  • 
VILL,    (See  County.) 

stating  non-existing,  ground  for  plea  In  abatement, 1， 366;  alleging 
offence  In,  without  county,  i，  378  (1). 

not  required  in  allegation  of  barratry,  111, 103  (2). 

alleging  the,  in  burglary,  iii, 135  (1). 

need  not  allege  the,  in  disturbing  meetings,  ill, 286  a. 
VIOLENCE,    (See  Personal.) 

Procedure  for  attempts  to  take  life  hv,  full,  ill,  651-663. 

what,  permissible  in  arrest,  i, 159  (2).  • 

alleging  the,  in  robbery,  ill,  1004  (1). 
VIOLENT  DISEASE, 

presumptions  in  insanity  caused  by,  Hi,  674  (3). 
"VIOLENTLY."  whether,  equivalent  to  "with  force," 11, 613  (14). 

in  Indictment  for  assault  to  rob,  iii,  84. 

In  indictment  for  rape,  Iii,  959  (1). 
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11, 1337.  1341  <2). 


VIRGINIA,  practice  In,  as  to  preHntmenti, 1, 1 
VITIATES  INDICTMENT, 

What  mrpltMOW,  full, U,  482-4S4. 
VITUPERATION,    (8w  Sunm.) 

coniuel  not  Indulge  In, II,  976 a  (1). 
VOID  JUDGMENT,    (S«e  Judsmeht.) 

habeas  corpus  In  case  of, 11, 1410  (S,  4). 
VOID  SENTENCE,  not  Imprisonment  under, 1 
VOID  OR  VOIDABLE,  dolngB  before  grand  Jut, 11, 8S0. 
VOIR  DIRE,  Juror  stating  dUquftllfloatloDA  on  tb^ 11, 9S4  (1 
"VOWJMTARILT," 

In  indlctmsnt  for  arson,  HI,  43  (2). 

In  Indictment  for  marbem.  111,  8G7  (3). 
VOLUNTARY  CONFESSION,  admlBBlble  In  eTldence, 11, 1228  ( 

voluntary, 11, 1332. 
VOUJNTARY  TESTIMONY,  adrntsBlona  by,  II, ISSS,  IMS. 
VOTBR,    (See  Elkctioit  Futds.) 

wbether  Juror  muBt  be, II,  922  (2). 


WAIVED,  vhat,  by  pleading  over,  U,  791 (B), 
WAIVER,    (See  Corbebt.) 

Of  rightt,  doctrine  of,  full, 1, 116  0-126. 

of  conBtltntlonal  right,  I,  60  (2,  3), 112;  of  prlBoner's  presence  In 
court, 1, 266  (3),  271;  at  verdict,  I,  272：  not,  of  dlsquftllflcaUon  of 
Judge,  i,  314  (3),  316  (2):  not.  of  Jurisdiction,  I,  816  (2);  ot  du* 
Pllclty  in  Indictment,  t,  442  (I),  448  (8)：  at  formalities  to  plea, 11, 
733  (2)  ；  ot  right  to  reading  of  Indictment  at  arralsnment,  II, 733 
(2);  of  writing  In  plea  ot  not  gnUty,  II, 797  (2);  of  pardon,  II, 833; 
Of  objections  to  grand  Jury, II,  STS  (1);  of  challenge  to  grand  Juror, 
II,  878  (2);  of  Incompetent  gnnA  Juror, 11, 884;  of  right  to  Jury 
trial, II,  893;  ot  full  panel  of  petit  Jury, 11, 898:  Of  other  formalltleB, 
11, 899;  of  petit  Juror  bavlne  poaaed  on  question,  tl,  911 (3);  of 
Jury  de  medietate  llngnae, 11, 929;  bj  DTleoner,  of  panel, ii,  931 a  (2), 
of  right  to  object  to  Juror,  II, 932;  of  objection  to  Juror,  by  accept 
Ins  and  aweaHos,  II, 94 G  (3,  4)  ：  of  copy  of  Indictment,  and  Hat  of 
vltneBsea,  and  of  Jurors, 11, 969  a  (3,  4)  ；  of  right  by  counBel  to  reply, 
11, 974;  to  jury  eepartlng, 11, 098：  of  objection  to  Terdlct  by  silence, 
11. ID04  (2) ;  of  objection  to  witness, 11, 1137  (2) ;  of  oral  testlmonr. 
11, 1206. 

WALK  ABROAD,  wheo  jury  may,  i,  997. 

WANT  OF  MENTAL  CAPACITY.    (See  InsARirr.) 

"WANTONLY  AND  WILFULLY,"  whether  equlnlent  for  "unlawfully 

and  mallcfouBly," 11, 613  (10).  , 
WARD,  aUegiDS,  tn  Indictment, 1, 866,  87(M75. 
WaRBHOOSB.  how  lay  tntrgloiT  In  a.  111,  136. 
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CRIMINAL  PROCEDURE 


WARRANT,    (See  Bench  Wabbaitt ~> Sbabch-wabbants. ) 
Arrest  under,  full, 1, 187-193.  206-209. 
Before  inferior  magistrate,  full. 11, 716-727. 

whether  necessary  for  arrest, 1， 30  (3),  31; by  justice  of  peace,  when 
necessary  in  arrest,  i, 177-180;  no,  for  one  brought  before  maglB- 
trate,  i, 179  (2)  ；  when  necessary  where  crime  not  in  presenoe,  i, 
179  (3);  breaking  doors  to  serve,  i,  200-202;  how  dispose  of  person 
arrested, 1, 216,  217;  as  to  fugitive  from  Justice,  i，  222  (2,  4); 
whether,  under  seal, i,  227;  of  arrest  or  commitment,  form  of,  i>  227 
(2),  228;  form  of  the,  hpw  when  void, 1, 235  (1) ； how,  for  death 
sentence, 11, 1311 (3)  ；  whether,  necessary  in  capital  execution,  U, 
1836;  when  issue,  for  escaped  iHrlsoner,  il, 1383. 

how  distinguished  from  "order,"  iU,  439  (3). 

proceeding  for  forgery  of  a,  111,  473,  474. 

producing  the,  in  escape,  ili,  942. 
WARRANT  OF  COMMITMENT,  magistrate's,  after  prelimliiary  hearing; 

i,  235  (1);  to  priBon,  whether, 11, 1337. 
WATCHMAN, 

When  arrest  by,  ivithout  toarrant,  full, 1, 181-184. 

how  dispose  of  one  whom  he  has  arrested,  i,  215. 
WATER,    (See  Unwholesome.) 
WATER  UNWHOLESOME, 

indictment  for  nuisance  of  rendering,  ill,  878. 
WAY,    (See  Unlicensed  Febbt.) 

Procedure  for  offences  against,  full,  Hi,  1042-1057;  namely,  indictment 
and  pleadings  for  non-repair,  1043-1049;  indictment  for  obstruetingt 
1060-1053;  evidence,  1054,  1055;  questions  of  practice,  1056,  1057. 

place  of  trial  for  neglect  to  repair, 1, 53  (5);  arrest,  to  keep  dear, 1, 
183  (3);  duplicity  In  indictment  for  non-repair  of,  i，  441 (1); 
form  of  inadequate  indictment  for  neglect  to  repair, 1, 441 (1); 
whether  joint  indictment  for  non-repair  of,  il, 470  (5)  ；  variance  by 
needlessly  setting  out  termini, li,  486  (4)  ；  variance  in  proof,  public, 
private,  li,  488 e  (2). 

how  indictment  for  neglect  to  repair,  ill,  827. 
WEAK  MIND,    (See  Insanity.) 

WEALTH  OR  POVERTY. 

as  evidence  in  larceny,  111,  748. 

WEAPON, 

Averment  and  proof  of  the,  in  homidde,  full,  ili,  514,  and  see  515,  516. 
alleging  the,  in  aggravated  assault,  ili,  64;  proving,  ill, 65  (3). 
alleging  the,  in  assault  to  kill,  ill, 656  (1, 2). 

WEARING  APPAREL, 

ownership  of  wife's,  In  larceny,  ili,  726. 

WEEK,  alleging  day  of, 1, 399  (3). 
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WEIGHT,  proof  of.  In  receiving,  ii,  488 (  (5);  the,  eyldenc 
ii， 1116;  of  dying  declarations  as  evidence, 11, 1216. 
WEIGHT  IN  EVIDENCE,    (See  Evidence.) 

of  confession, 11, 1244. 
WEIGHT  OP  EVIDENCE, 

The,  and  reasonable  do ま， full, U, 1091-1095. 

on  which  grand  Jury  should  act, li,  866,  867. 

on  question  of  insanity,  ill, 671 et  seq. 
"WELL  KNOWING,"    (See  Knowingly.) 

when  necessary  in  indictment,  ii,  504. 
'WHEREAS,"  In  material  allegation,  when  bad,  ii,  564  (2, ； 
WHIMSICAL  DOUBT,  not  reasonable  doubt, 11, 1094  (2). 
WHISTLE  OR  BELL,  how  charge  neglect  to  have,  ii,  591 {  i 
WHOLE  CASE,  judge  to  charge  on,  ii,  978  (1) ； excluding  wl ！ 

WHOLE  ISSUE,    (See  Issite.) 

Must  he  covered  hy  evidence^  full,  ii,  1052-1065. 

WHOLE  RECORD,  examinable  on  demurrer,  il, 741 (1), 77 

WHOLE  TRANSACTIONS,  • 
proving  the,  in  homicide,  Hi,  633  (2). 

"WICKEDLY," 

In  perjury  indictment,  Hi,  922. 

WIPE,    (See  Married  Woman.) 

as  witness  for  co-defendant  of  husband, 11, 1019  (4) ； ' 

testifying  In  corroboration,  ii,  1170  (1);  declaratio  n 

husband, 11, 1248  (1). 
may  testify  to  an  assault  committed  on  her  by  husban  I 
In  assault  to  ravish,  not  negative  that  victim  was  defei , 
Indictment  of,  for  keeping  bawdy-house,  iii,  109. 
whether  ownership  in  burglary  to  be  laid  in,  111, 138  (3： 
liability  of,  on  indictment  for  murder  by  starving.  Hi, 
witness  against  husband  In  poisoning,  iii,  649. 
testimony  of,  against  husband  who  procures  her  ra' 

961 (1). 

how  indict  for  keeping  bawdy-house,  iii,  109. 

WIFE  AND  HUSBAND, 

As  witnesset  for  and  against  each  other,  full,  ii,  1151-11 ！ 
Joint  battery  by,  il,  469;  dying  declarations  of,  ii,  1210. 
how  lay  ownership  as  between,  in  larceny,  iii,  726. 

WILD  ANIMALS. 

how  describe,  in  larceny  indictment,  iii,  706,  708. 

WILFUL,  when  word,  equivalent  for  "malicious," 11, 613  (7)  , 
in  indictment  for  malfeasance  in  office.  111,  833. 
proof  that  testimony  was.  In  perjury,  iii'  935  a. 
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-WILFDULT," 

in  Indictment  for  arson,  lii,  42  (2),  43  (1);  for  assault  and  tottery. 
Hi,  58. 

in  Indictment  for  extortion,  ill, 368  (2). 
in  Indictment  tor  murder,  lii,  543  (1),  545,  546. 
in  perjury  Indictment,  ill,  922,  924,  926  (1). 
WILiL,    (See  Against  his  Will.) 

••WITH  FORCB  AND  ARMS,"  whether  the  words,  neceQsary  In  indict- 
ment, 11, 602  (1). 

how  in  Indictment  for  assault  and  battery,  Hi,  57  (2). 

in  forcible  entry,  lii,  380  (1);  in  homicide.  111, 603  (2). 
••WITH  STRONG  HAND," 

in  Indictment  tor  forcible  entry,  ill, 380  (2,  3). 
WITHDRAWAL  AND  SUBSTITUTION,  of  pleas, 1, 124  (3),  11, 747,  798. 

801 (3);  of  motion  to  quash, 11, 762. 
WITHHOLDING  FOOD, 

how  Indictment  for  homicide  by,  ill,  538a  (1). 
••WITHIN  THE  STATE,"  • 

statutory  words,  in  challens^e  to  duel,  ill, 306  (2). 
••WITHOUT  HER  CONSENT," 

in  indictment  for  rape,  lii,  951. 
WITHOUT  WARRANT, 

Arrest  hy  unofficial  persona,  full, 1, 164-172. 

By  officers,  full, 1, 173-184. 
WITNESS,  WITNESSES,    (See  Absent ~~ Deceased "~ Evidei7cb List  of— 

Swearing.) 

Classes  of,  and  their  testimony,  full, ii, 1135-1187;  namely,  in  general 
and  some  particulars,  1136-1150;  Ttuf&and  and  wife,  1151-1165;  ao 
compUceSf  11564172;  informers,  and  the  like,  1173-1176;  experts, 
and  others,  as  to  opinions,  1177-1180;  defendants  testifying  for  them- 
selves,  1181-1187. 

In  insanity,  full,  iii,  676-687  ；  namely,  opinions  from  non-experts,  676- 
' 682;  experts  and  their  testimony,  683-687. 

holding  the,  to  appear, 1, 34,  324  h  (4)  ；  venue  not  changed  to  accom- 
modate, i,  71 (2)  ；  whether  complainant  before  magistrate  must  be 
competent  to  be  a, 1, 232  (1);  what  required  for  binding  over,  i, 
233  (1) ； prosecuting  officer  declining  to  call, i,  293  (6)  ；  counsel 
testifying  as,  i,  312;  jurors  as,  formerly,  i,  363,  364;  preliminary  In- 
quiries of,  before  election,  i,  461 (4)  ；  form  of  allegation  for  tam- 
pering with, 11, 556  (4);  may  show  who  was,  before  grand  Jnry,  ii, 
858  (2);  what,  before  grand  jury, 11, 865  (3),  867  (1), 872  (5)； 
compelling  and  swearing,  before  grand  jury,  ii,  868  (3,  4),  869  (1)； 
indorsing  names  of,  on  indictment, li,  869  a  (2)  ；  before  grand  Jury, 
incompetent,  ii,  872  (5),  873;  whether  grand  jurors,  to  own  doings, 
11, 874;  whether  be  a  juror,  li,  902  (1);  continuance  for  absence  ot 
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ance  for  Ignorance  ot  ii»  951 c  (3)  ；  attendance  of, 
159  6;  order  of  examining,  ii,  966-966  J>;  who  the, 
ii,  966  c;  competency  of,  a  fact  for  the  court, 11, 
for  jury, 11, 989  a;  separate  trial  to  admit  wife 
, 1020;  to  make  parties,  for  each  other, 11, 1020; 
11, 1069,  1071;  two,,  swearing  one  saw,  the  other 
legislation  as  to  competency  of, 11, 1090;  officer 
ial character;  ii, 1130  (2)  ；  defendant  attempting 
dence,  U, 1251;  habeas  corpus  to  bring  In  Im- 

つ ring  to  keep  away  a,  iil, 75  (1). 
^yidence  against  bawdy-house,  iil, 117  (3). 
Ise  pretences  may  be,  lii,  192. 
i. 

11,  387  (3). 
Ill, 429  (1, 2). 

130;  officer  of  bank,  ill, 431 (1). 
432  a-432  c. 
forged,  111, 469  a. 

poisoning,  iil,  649. 

ip, lii,  752  (3). 

njured,  in  malicious  mischief.  Hi,  847. 

ring  with,  iil,  897. 

a  perjury,  lii,  927-929,  932. 

？ erjury,  Ui，  933  a  (1). 

iii,  961-968. 

11, 978. 

S7. 

tment,  HI,  1039. 
リ 11, 1318. 

11, Iii,  961-968. 

m,  ill,  682,  note. 

11. 1188-1193  a. 

for  "willingly," 11, 613  (13). 
rape,  iii,  962. 
M324. 

、t,  ill, 710  (4). 


WRI 


CRIMINAL  PROCEDURE 


WORDS,    (See  Foreign 一 Spelling ^ Tkchnicai..) - 

Different  farms  of  setting  out  spoken,  full, ii,  559-563. 

whether  arrest  by, 1, 157;  court  decides  what  are  the,  of  Indictment, 

I,  338;  employing  wrong,  or  omitting,  In  indictment, 1, 354;  of  In- 
dictment, non-professional  Import, 11, 509  (3) ;  spoken  against  ofllcer, 

II,  630  (1). 

varying,  to  charge  assault  and  battery,  ill, 56. 

as  to  setting  out  the,  in  false  pretences,  ill,  178. 

allegation  of  the,  In  oral  slander.  111,  808-810. 
WORDS  OP  LIBEL, 

in  parliamentary  imp^chments, 1, 20  (2). 
WORDS  OP  STATUTE,    (See  Statute.) 

How  closely  follow  the,  in  indictment^  full,  ii,  608-622. 

Expanding  allegation  beyond,  full, 11, 623-630. 
WORKING  AT  TRADE,  no  Joint  indictment  for  unlawful, 11, 470  (5). 
WORKMEN, 

conBplracles  among  and  against,  111,  242. 
WOUND, 

How  ever  the  mortal^  in  homicide,  full, Ui,  618-526. 

proving,  in  aggravated  assault.  Hi,  65  (3). 

alleging  the,  in  Indictment  for  homicide,  ii"  514. 

relation  of,  to  the  instrument.  111,  516. 

expert  testimony  as  to.  In  homicide,  ill, 631 (3). 
WOUND  AS  CAUSING  DEATH, 

allegations  of,  In  homicide,  ill,  527-529. 
"WOUNDING,"    (See  "Shoot"  Maucious  SHOormo.) 

how  Indictment  for,  ii,  629  (2),  note. 
WOUNDING  ANIMAL, 

indictment  on  statute  tor,  lil,  846. 

WRIT  OP  CERTIORARI, 
The,  fulli  ii,  1876-1381. 
writ  of  error  diBtlngalshed  from, 11, 1864. 

WRIT  OP  ERROR, 

The,  full,  Ii,  1861-1874. 

bringing, 1, 43  (2) ;  prlsoner'B  presence  on, 1, 277  (3)  ；  no,  for  duplicity' 
i,  443  (5,  6);  how,  in  conspiracy;  ii,  1039;  by  several  defendants, 
how,  and  as  to  counsel, II, 1026,  1039;  as  a  method  for  rehearing,  U， 
1267;  employed  In  connection  with  exceptions, 11, 1267;  whether 
State  have,  Ii,  1272;  remedy  after  sentence, 11, 1282  (8);  how  sen- 
tence on  several  counts  regarded  on, 11, 1325  (4);  certiorari  com- 
pared with, 11, 1378;  in  aid  of, li, 1379;  habeas  corpuB  not  substitute 
tor,  ii,  1410  (2). 

WRIT  OP  RESTITUTION, 

of  stolen  goods.  111, 762  (1). 
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"WRITE," 

whether.  In  Indictment  for  libel.  111, 784  (4,  6). 
WRITING,  WRlTINaS,    (See  Foboeky ~ Obal.) 

autborlzatlon  ot  arrest  when  by, 1, 1S6  (2);  complaint  before  magis- 
trate to  be  In,  Uid  bow, 1, S30  (6) ;  charge  of  crim«  to  be  lo,  i,  31ft 
(2) ;  Indictment  must  bo  In,  I,  840  (1) ； whetber  complaint  betora 
Inferior  maglfltrate  In, 11,  718  (1) ; vtastber  Jndgs's  charge  to  jniT 
to  be  In, 11, 976  (1) ： dying  dedaraUon  mar  be,  U, 1218;  embodTlng 
confessfons,  to  be  produced,  U, 1260. 
how  aet  out  forged,  ill,  403. 
when  produce,  fn  perjury,  Hi,  834  (2). 
WRITTEN  AQRKEMENT, 

producing,  In  proof  of  embezzlement.  111, 3X7  (9). 
WRITTEN  ALLEGATION,  right  ot,  I>  819. 

WRITTEN  COMPLAINT,  to  hoM  one  brov ゆ t  before  maslstrate,  i, 179  (2). 
WRITTEN  INSTRUMENT,  INSTKUUBNTS,    (Se«  Wobdb.) 
how  aver, 1, 332  (i). 

allegation  and  proof  of.  In  false-pretence  casee.  111,  183，  187,  196. 

htm  set  out.  In  lorgery.  111.  403-406;  In  larceny,  III,  732-736, 

wbetber  produce,  on  trial  for  stealinK  It,  111,  TBS  (2). 

how  set  out.  In  Indictment  for  Ubel,  111, 78>-7«8. 

how.  In  Indictment  tar  perjury.  111,  91S,  91C. 
WRITTEN  OR  ORAL,  wbetber  demurrer. 1b, 11, 776  (4). 
WRITTEN  VERDICT,    (See  Vebdict.) 

when, 1, 1002：  altering  or  ezplalntn も 11, 1013  (2). 
WRITTEN  WOEDS,    (See  Wobos— WarrtBK  Ikstbuicedtb.) 

Brno  Otteffe,  toll, U,  &Ga-663. 

In  foreign  language, 11, 6C4,  565. 

In  cballenge  to  dnel.  need  not  be  set  out,  UI,  S06  (1). 
WBONO  NAMEi,    (S«e  Naub.) 

vitiates  or  not, 11, 483  (2)  and  note.  488  (3). 
.WRONG  SPBLLINO,  In  Indictment,  f,  354. 
■WRONGFULLY  OBTAINED,  arrest  on  warrant,  I, 187  (2). 

TXAR  AND  DAT, 

Of  offence,  uiheilier  and  Jtow  aUege,  toll,  I,  887-891. 

homicide  Indictment  to  show  death  vlUUn,  111,  688. 
YIELDING,  duty  ot,  In  arrest, 1, 169  (1). 
YORK'S  CASE, 

coDBlderatlona  from.  111,  606,  note. 
YOUTH,  oonfenion  hy, 11, 1231. 


